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BOOK  THE  THIRD. 

OF   Till:    Dl  m.s   OF   AN    EXECUTOB   WITH    BESPECT   TO 

. 

.1  1  A  \'I  \(  i  tlri  red  the  off  r  in  regard 

tie  paym<  nl  of  d  the  order  prescribed  by 

l:t.  .  i:  i  imea  Dec  »f  th  •  duties  which 

.iiui-1  his  attention,  viz.,  those  which  respect  the  pay- 
ment Of  I'  gECieS. 

A!  particular  thing  or  things   Definition  ol 

I'V. 

:i  or  1.  ft,  <  ither  by  a  I  Lament  wherein  an 

i  be  paid  or  \«  rf  irmed  by  his  exe- 

■  licil  or  last   Will,  wherein 

do  executor  is   appointed,   to  be  paid  or  performed   by  an 

ad:  1. 1 


CHAPTER    THE    FIRST. 

IS     CAPABLE  rO   A    LEGATEE!     AND    BEBEWITH    OF 

.   I    CHABTTABL] 

noN  i. 

117/  i  h  r  ip  ible  of  h  ing  a  I.  g  it   . 

The   Bubject   of   the  present  Section   has   been  in    some 
e   anticipated,  by  the  inquiry  as  to  the  capability  for 

Ipb.   Pt   3,  c   I.   b.    1.      '-very  "legatee"   Under  his  Will 
Where    a    testator    directed   that      Bhould  contribute  i'l  per  cent,  out 
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Bankrupt. 


Alien. 

Subscribing 

witness. 

1  Vict.  c.  20. 


the  office  of  executor.  The  same  rule  applies  in  both  matters, 
that  every  person  is  capable,  excepting  such  as  are  expressly 
forbidden  (b) . 

A  bankrupt  may  be  a  legatee  ;  but  where  a  legacy  belongs 
to,  or  is  vested  in,  a  bankrupt  at  the  commencement  of  his 
bankruptcy,  or  is  acquired  by,  or  devolves  on,  him  before  his 
discharge,  it  vests  in  the  trustee  in  his  bankruptcy  and  is 
divisible  amongst  his  creditors  (c). 

An  alien  may  be  a  legatee  (cl). 

By  stat.  1  Vict.  c.  26,  s.  15  (which,  however,  does  not 
extend  to  any  Will  made  before  January  1st,  1838  (dd),  it  is 
enacted,  "  that  if  any  person  shall  attest  the  execution  of  any 
Will  [or  testament  or  codicil  or  any  other  testamentary 
instrument]  to  whom,  or  to  whose  wife  or  husband,  any 
beneficial  (c)    devise,    legacy,    estate,   interest,    gift  (/),    or 


of  their  "legacies''  to  Mrs.  W.  and 
her  children,  it  was  held  that  spe- 
cific legatees  and  annuitants  and 
residuary  legatees  were  bound  to 
contribute:  "Ward  v.  Grey,  26 
Beav.  485. 

(h)  Ante,  p.  183. 

(c)  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  44  (1).  It  must 
be  observed,  however,  that  legacies 
the  payment  of  which  is  by  the 
terms  of  the  gift  made  conditional 
upon  the  legatee  not  being  or  lie- 
coming  a  bankrupt  do  not  in  the 
event  of  the  legatee's  bankruptcy 
pass  to  the  trustee.  See  post, 
p.  1131. 

(d)  See  the  Naturalization  Act, 
1870,  33  &  34  Vict.  e.  14,  s.  2. 

(dd)  A  legacy,  however,  to  a 
subscribing  witness  to  a  will  or 
codicil  of  personalty  before  this 
date  is  a  good  legacy.  Brett 
v.  Brett,  3  Add.  210.  Emanuel 
v.  Constable,  3  Russ.  ( !h.  C.  436. 
Foster  v.  Banbury,  3  Sim.  40. 
Such  a  legacy  would  not  be  good 


in  the  case  of  a  will  or  codicil  of 
real  estate  even  before  the  above 
date  :  Brett  v.  Brett  (>ihi  .tup.). 

(«)  The  interest  must  be  a  bene- 
ficial interest  t'>  the  witness  to 
render  the  bequest  void.  There- 
fore where  an  attesting  witness 
was  made  universal  legatee  in 
trust  for  the  testators  widow,  it 
was  held  that  the.  bequest  was  not 
null  and  void  under  this  statute  : 
In  the  goods  of  Ryder,  Prerog. 
2  Notes  of  Cas.  452.  Cresswell  v. 
Cresswell,  L.  R.  6  Ecu  69. 

(/)  A  solicitor  was  one  of  the 
attesting  witnesses  of  a  Will.  The 
will  declared  that  he  should  be 
entitled  to  charge  and  receive 
payment  for  all  professional  busi- 
ness to  be  done  by  him  under  the 
Will,  in  the  same  manner  as  he 
might  have  done  had  he  not  been 
the  executor.  It  was  held  that  he 
was  prohibited  by  this  section  from 
receiving  that  which  was  not  a  debt 
of  which  payment  could  be  en- 
forced at  law,  but  a  beneficial  gift 
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appointment,  of  or  affecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for  the  payment  of 
any  del.:  or  debts),  shall  he  thereby  (g)  given  or  made,  such 
devise.  legacy,  estate,  interest,  gift  or  appointment  shall,  so 
fiir  only  as  concerns  Buch  person  attesting  the  execution  of 
such  Will,  or  the  wife  or  husband  of  such  person,  or  any 
person  claiming  under  BUch  person  or  wife  or  husband  (;/.'/),  be 
utterly  null  and  void,  and  Buch  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  Will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  Legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  Will." 


which  could  only  be  claimed  by 
virtue  of  the  direction  in  the  Will. 
/.'■     Barber,  31    ' '.    I  >.   665.      B 

v.  10  C.  D.  l. 
(7)  i.  r.  by  the  Bame  instrument 
which  is  attested.  Therefore  a 
bequest  of  .1  lejj  i<  y  by  .1  Will  N 
not  void  because  the  I  gateeattests 
.1  codicil  which  gives  him  nothing  • 

:  tea  a  residuary  legatee  of  a 
share  of  a  residue  Lose  it  by  attest- 
big  ;i  codicil  which,  by  revoking 

ies,  increasi  a  the  residuary 
share  :  <  lurney  p,  <  hirney, :'.  1  )rewr. 
Tempest  p.  Tempest,  -  Kaj 
A  testatrix  by 
her  Will  gave  a  Bhare  of  her  re- 
siduary 1v.1l  and  p  •;  sonal  estate 
to  the  husband  of  one  of  the  at- 
testing witnesses  of  the  Will.  I'.\  .1 
codicil  which  was  attested  by  other 
witnesses,  the  testatrix  after  a  direc- 
tion to  her  executors  to  allow  an  ex- 
tended time  for  payment  of  0  debt 
due-  to  her  from  one  of  the  lega- 

confirmed  her  Will  in  other 
respects.  It  was  hell  that  the 
duly  attested  codicil  had  the  effeel 
of  republishing  and  incorporating 
the  Will  mi  as  to   render  the  gift 


t"  the  husband  vali  1  notwithstand- 
ing tin-  attestation  of  the  Will  by 
his  wife.  Aieh'i-. in  p.  Anderson, 
I..  I:.  1::  Eq.  381. 

(gg)  A  testator lefl  by  Will  all 
his  real  and  personal  estate  to  his 
wife  for  life,  ami  after  her  death  to 
he  equally  divided  between  Buchof 
hi-  children  as  should  he  living  at 
her  death,  and  in  the  event  of  any 
of  his  daughters  being  married  at 
his  wife's  decease  such  proportion 
they  might  he  entitled  in 
should  he  left  to  them  and  their 
children  exclusively,  and  should 
in  no  way  he  controlled  by  their 
husbands.  At  the  death  of  the 
testator's  widow  one  of  Ins 
daughters  was  living  who  had 
everal  children.  Her  husband 
had  been  cue  uf  the  attesting  wit- 
nesses of  the  Will.  Held  that  the 
gift  to  the  daughter  was  void  under 
this  se  ition,  hut  that  her  children 
were  not  to  be  disappointed  by 
her  disability,  hut  took  an  im- 
mediate interest  in  her  share  as 
tenants  in  common.  Re  Clark,  31 
C.  I).  72.  Jull  v.  Jacobs,  3  C.  D. 
703. 

B   2 
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This  clause  follows  almost  verbatim  the  language  of  the 
stat.  25  Geo.  II.  c.  6,  except  that  the  stat.  of  Geo.  II.  did 
not  contain  the  words  "  or  to  whose  wife  or  husband  "  in  the 
earlier  part,  or  the  words  "  or  to  prove  the  validity  or  inva- 
lidity thereof,"  towards  the  close  of  the  section.  Consequently 
the  case  of  Doe  v.  Mills  (/<),  which  was  decided  upon  the 
earlier  statute,  appears  to  be  an  authority  applicable  to  the 
construction  of  the  statute  of  Victoria.  It  was  there  held  by 
Lord  Denman  and  Bolland,  B.,  as  Judges  of  the  Court  of 
Common  Pleas  at  Lancaster,  th<.t  the  statute  of  Geo.  II. 
makes  void  a  devise  to  an  attesting  witness,  although  there 
be  three  other  attesting  witnesses  to  the  Will. 

And  accordingly  it  was  afterwards  held,  by  Wood,  V.-C,  in 
Wigan  v.  Rowland  (i),  in  the  construction  of  the  statute  of 
Victoria,  that  where  the  execution  was  attested  by  two  marks- 
men, and  signed  also  by  two  other  persons  as  witnesses,  the 
signatures  of  the  latter  must  be  deemed  to  have  been  affixed 
likewise  in  attestation  of  the  Will,  and  not  as  merely  verify- 
ing the  attestation  of  the  marksmen  ;  and  therefore  that  a 
legacy  to  the  wife  of  one  of  them  failed  (A). 
Wife  of  It  may  be  observed,  that  although  a  man  could  not  before 

the  Married  Women's  Property  Act  make  a  grant  to  his  wife, 
nor  enter  into  a  covenant  with  her  (for  such  grant  would 
have  been  to  suppose  her  separate  existence,  and  to  covenant 
with  her  would  have  been  to  covenant  with  himself),  yet  he 
might  bequeath  anything  to  her  by  Will  ;  since  that  could  not 
take  effect  till  after  the  coverture  was  determined  by  death  (I), 

(h)  1  Mood.  &Eob.  2S8.  nol  written  with  the  intention  i  I 

(i)  11  Hare,  157.  attesting  the  signature  of  the  de- 

(/,•)  But  it  has  been  decided  that  ceased,    it    will    order    it    to    he 

where  a  Will  has  been  executed  omitted    from    the   probate.      In 

in  the  presence  of  two  witnesses,  which    case    the   vahidity   of    the 

and  in  addition  to  their  signatures  legacy  would  not  be  affected.     In 

the   signature  of    a   third   person  the  goods  of  Sharman,    L.     1.'.    1 

who  is  also  a  legatee,  appears  at  P.  &  D.  661.     Handheld  r.  Rand- 

the  foot  of  the   Will,   the   Court  field,  8  H.  L.  C.  225,  228,  n 
will  receive  evidence   to   explain  (1)  1    Black.    Comm.    44±     Co. 

why   such  signature  was  written,  Lit.  112. 
and  if  it  he  satisfied  that  it  was 


testator. 


Ch.  r.  §  ii.]        To  Superstitious  U  901 

marriage,  after  attestation  of  a  Will,  of  a  devisee  to  one  Effect  of 
oftiu  does  no:  affect  the  validity  of  the  ^Sl^lL 

LSe  (m).  of  attesting 

witnesses. 

SECTION  II. 
to  Superstitious  and  Cliaritable  I'scs. 

All    bequests  to  titiom    uses   are  illegal  and  void; 

but  bequests  to  cJiaritabl  uly  legal  and  valid, 

but  are,  in  some  measure,  favoured  in  our  law,  provided  that 
they  ari  !    property,  in    no   way  connected  with 

land. 

Wi  h  r<  hall   be  regarded  as  superstitious   Bequeststo 

.  the  effect  of  the  Btatute  1    Edw.  VI.  c.  14  (although  it  ;","'"tlt'""'' 
relates  only  1  of  a  particular  description, 

i  .  has  been  taken  to  be,  that 
if  any  real  or  personal  property  whatever  shall  have  been, 
or  sIkiII  be,  given,  assigned,  limited,  or  appointed  to  have 
continuance,  forever,  or  for  a  time  only,  towards  or  for  the 
finding  or  maintenance  of  a  stipendiary  priest,  or  for  the 
maintenance  of  an  anniversary  or  obit,  or  of  any  light  or 
lamp  in  any  church  or  chapel,  or  other  like  intent,  these  and 
such  like  gifts  and  disposil  .  are  to  be  accounted 

within  the  Buper  int  snded  to  be  suppressed  by  the 

A.", 

Other  bequest  titious  uses,  not  mentioned  by  the 

.  are  deemed  void  by  the  general  policy  of  the  law  :  As  a 

devise  for  the  good  of  the  soul  of  the  devisor  (  jt). 

Th                    rick,  6Q.  B.  151,  that  establishments  or  founda- 

D.  311.  tiona  for  securing  prayers  for  the 

Cary  v.    Ibbot,  7  Ves.  souls  of  the  dead  are  to  be  di 

.  II  iwthorn,  _  B.  &  superstitious,  and  within  the  sta- 

A.  I  tute  of  Edw.  VI.     And  this  deci- 

(o)  Duke   on  Charitable    Oses,  sion  was  affirmed  by  Lord  Cotten- 

.  Mil-   edition.  ham,  5  M.   &   Cr.    11.     See  also 

West  r.  Shuttleworth,  2  M  &  K.  Beath  v.  Chapman,  2  Drewr.  426. 

So    it  was    held    by   Lord  (p)  EL   v.   Lady    Portington,    1 

Langdale,  in  Attorney-Gen.  i/.  The  Salk.  102.     However,  in  Thornton 

Fishmongers1  Company,   2   Beav.  o.Howe,3lBeav.l4,  Lord  Romilly 
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So,  before  the  passing  of  the  statute  of  2  &  oWm.IY.  c.  115, 
it  was  held  that  a  bequest  for  the  education  of  persons  in 
the  Roman  Catholic  faith  was  invalid  (q).  But  that  statute 
appears  to  put  persons  professing  the. Roman  Catholic  reli- 
gion upon  the  same  footing  with  respect  to  their  schools, 
places  for  religious  worship,  education  and  charitable  pur- 
poses, as  Protestant  Dissenters:  And,  therefore,  since  the 
passing  of  the  Act  (which  has  been  held  to  be  retrospec- 
tive) (/•),  a  legacy  given  to  trustees  to  appropriate  the  mone}- 
in  such  way  as  they  may  judge  best  calculated  to  promote  the 
knowledge  of  the  Roman  Catholic  Christian  religion  among 
the  poor  and  ignorant  inhabitants  of  a  particular  district  was 
held  to  be  valid  (s) ;  but  this  statute  does  not  render  valid  a 
bequest  of  sums  of  money  to  be  paid  to  certain  Roman 
Catholic  priests  and  chapels  as  soon  as  possible  after  the 
death  of  the  testator  that  he  may  have  the  benefit  of  their 
prayers  and  masses  (t)  :  nor,  perhaps,  a  bequest  in  trust  to 
apply  the  proceeds  of  a  fund  in  printing  and  promoting  the 
circulation  of  a  treatise  in  a  foreign  language  which  incul- 
cates the  doctrine  of  the  absolute  and  inalienable  supremacy 
of  the  Pope  in  Ecclesiastical  matters  («)• 

held  that  a  trust  for  the  promulija-  observe    Its    rites    is   good.     And 

tion  of  the   doctrines  of  Joanna  now    Jewish     charities    by    stat 

Southcote  could  lie  supported  as  a  '.)   &     K>    Vict,    c.    59    (which    is 

charitable  gift  as  intended  for  the  retrospective     are  placed   on   the 

benefit  of  the  public.     Compare  same  footing  as  those  of  Dissenters. 

Doe  r.  Hawthorn,  2  B.  &Ald.  103.  ft  Michel's  Trust.-,  28  Beav.  39. 

Formerly  a  bequest  of  a  fund  to  (</)  Cary  v.  Abbot,  7  Ves.  490. 

be  applied  for  a  Jesuba  or  assembly  (»•)  Bradshaw  v.  Tasker,  2  M.  & 

for  reading  the  Jewish  law  and  in-  £.221. 

structing  the  people  in  the  Jewish  (s)  West  v.  Shuttleworth,  2M.& 
religion,  was  held  invalid.  Da  K.  684.  See  further  as  to  Roman 
Costa  v.  DePas,Ambl.  228.  Pick-  Catholic  charities,  stat  23  &  24 
ering  e.  Stamford,  2  Yes.  272,  274,  Yict.  c.  134. 
276.  Moggridge  v.  Thackwell,  (t)  West  v.  Shuttleworth,  2  M.  & 
7  Yes.  36,  76.  But  in  Straus  v.  K.  684.  See  also  A  ccord.  Heath  v. 
Goldsmid,  8  Sim.  614,  it  was  Chapman,  2  Drew.  417.  ft?  Blun- 
lield  by  Sir  L.  Shadwell,  V.-C,  dell's  Trust,  30  Beav.  360. 
that  a  bequest  to  make  persons  (u)  De  Themmines  v.  De  Bonne- 
professing     the     Jewish     religion  val,  5  Russ.  288. 
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With  respect  to  bequests  relating  to  Protestant  Dissenters, 
the  Court  will  administer  a  fund  given  to  maintain  a  Bociety 
«'i'  Protestant    Dissenters  promoting  no  doctrine  contrary  to 

law,  although   such   as  may  be  at   variance  with  the  doctrine 

of  the  Established  Church  (x).  S.(  in  The  Attorney-General 
w.  Hickman  '//>.  a  legacy  was  established,  which  was  given 
for  encouraging  Buch  non-conforming  preachers  as  preach 
God's  word  in  places  where  the  people  are  not  able  to 
allow  them  a  sufficient  ami  suitable  maintenance,  and  for 
encouraging  the  bringing  up  some  to  the  work  of  the 
ministry    who    are    d  labour    in    God's    vineyard 

among  the  K-  rs,  leaving  the  particular  mode  to  the 
trust* 

There  is  a  distinction,  with  respect  to  the  application  of  Distinction 
the  fund  bequeathed,  between   bequests  made  in  favour  of  superstitious 
uses  comprised  within  the  statute  1  Edw.  VI.  and  bequests  ^  Vk.'i" 
of  tl  •  above   mentioned,  which   are   merely  void  as  VI.  and  those 

•  mi  V"'''   '1TC" 

bequests    to   BUperstltlOUS   uses.       ["hat    statute   provides   that    spective  of  it 

the  beqU(  3tS  made  void  by  it  shall  vest  in  tlie  Crown  bene- 
ficially i-M  :   Hut  where  the  i  although  not  within  the 

statute,    is   merely   void,   as   being   to   superstitious   uses,  the 

King  shall  not  take  it  beneficially  ;  yet  if  it  he  of  a  charitable 

nature,  it  shall  not    he   so   Ear  Void,  as   that  it    shall   result   to 

the  heir  or  next  of  kill  of  the  testator;  hut  the  King,  by  si<jn 


(z)  Attorney  -<  S<  n.  v.  Pearson,  :; 
Keriv.  363,  I  j  1.  ;•!  Eldon  :  cited 
l.\  I.. .i.l  <  bttenham,  West  n.  Shut- 
Ueworth,  2  M.  &  K.  I 

(-/)  -2  Eq.  Cas.  Abr.  VXl. 

(z)  See  further  en  the  subject 
of  bequests  relating  to  Dissenters, 
Attorney-Gen.  v.  Baxter,  1  Vem, 
•j  is.  Wali.r  r.  Childs,  AmbL  524 
!>,.,■  p.Aldridge,  4  T.  I!.  264  Doe 
,-.  Copestake,  6  East,  32a  Mog- 
gridge  o.  Thackwell,  7  Vea.  36.  At- 
torney-Gen. v.  Fowler,  l">  Ve&  B5. 
Attorney-Gen.  v.  Wanaay,  ibid. 
iSL     Davis  v.  JelikiiH,  .*}  Yes.  &  B. 


158.  Attorney-Gen.  >•.  I '.arson,  7 
Sim.  290.  Attorney-Gen.  /•.  Shore, 
1 1  Sim.  592.  Shore  v.  Wilson,  '.) 
( '1.  &  F.  355.  Attorney-!  fen.  <■. 
Wilson,  16  Sim.  210.  Shrewsbury 
t.  Hornby,  5  Hare,  406.  Attorney- 
Gen.  '■.  Law.-.-,  8  Hare,  -Yl.  I!< 
Bamett,  ■!'.)  L.  .1.  Ch.  871. 

(a)  Where  the  gift  is  for  the 
benefit  of  the  poor,  but  connected 
indiviribly  with  superstitious  uses, 
made  void  by  the  Act,  the  whole 
goea  to  the  Crown  :  Attorney-Gen. 
<■.  Fishmongers'  Co.,  .">  M.  &  Cr. 
15,  1G. 
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51  &  52  Vict. 
c.  42  (Mort- 
main and 
Charitable 
Uses  Act). 
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manual  directed  to  the  Attorney-General,  may  order  to  what 
charitable  purpose  it  shall  be  disposed  (b)  :  Where,  however, 
there  is  nothing  of  charity  in  the  object  of  a  legacy,  which, 
not  being  within  the  terms  of  the  statute  of  Edw.  VI.,  fails 
merely  on  account  of  its  illegality  (as  in  the  instance  put 
above  of  money  to  be  paid  to  Eoman  Catholic  priests,  in  order 
that  the  testator's  soul  may  have  the  benefit  of  their  prayers 
and  masses),  the  next  of  kin  are  entitled  to  the  benefit  of  the 
failure  (c). 

With  respect  to  bequests  to  charitable  use-,  te  stamentary 
dispositions  to  charitable  or  public  purposes,  of  money  or 
other  personal  estate,  not  connected  with  real  property,  are 
valid.  But  with  regard  to  bequests  of  land,  or  affecting  land, 
in  cases  where  the  testator  died  on  or  before  5th  August, 
1891  (d),  the  Mortmain  and  Charitable  Uses  Act.  1888,  which 
amends  and  consolidates  the  former  law,  which  was  chiefly 
contained  in  the  Act  9  Geo.  II.  c.  36,  II.  (rfrf),  8.  1, 

sub-s.  (1)  :  "  Subject  to  the  savings  and  exceptions  contained 
in  this  Act,  every  assurance  of  land  (c)  to  or  for  the  benefit  of 
any  charitable  uses,  and  every  assurance  of  personal  i  state  to 
belaid  out  in  the  purchase  of  land  to  or  for  the  I  b  of  any 

charitable  uses,  shall  be  made  in  accordance  with  the  r<  quire- 
ments  of  this  Act,  and,  unless  so  made,  shall  be   void.     (2) 


(6)  R.  v.  Lady  Portington,  1 
Salk.  162.  Da  Costa  ,:  De  Pas 
Ambl.  228,  and  infra,  p.  925. 
But  the  testator  may  prevent  the 
application  of  this  rule  by  a  pn  >\  isi  i 
in  his  Will  that  if  the  trusts  should 
he  held  void,  the  trustees  should 
stand  possessed  in  trust  for  his 
executors  or  administrators:  !><■ 
Themmines  v.  De  Bonneval,  ~> 
Buss.  288. 

(c)  West  v.  Shuttleworth,  2  M. 
&  K.  684.  Heath  v.  Chapman,  2 
Drewr.  417. 

(d)  As  to  wills  of  testators  dying 
after  this  date,  see  54  &  55  Vict. 


.  73,  ,     '.  p.  927. 

(dd)  Pari  I.  of  the  Act  provides 
by  s.  1  for  tin-  forfeiture  to  Her 
Majesty  of  land  assured  to  or  for 
the  benefit  of,  or  acquired  by  or 
on  behalf  of,  any  corporation  in 
mortmain,  otherwise  than  under 
the  authority  of  a  licence  from  Her 
Majesty  or  of  a  stal  ion  '_» 

gives  power  to  Her  Majesty  to 
giant  licences  in  mortmain. 

(e)  "Land"  includes  tenements 
and  hereditaments  corporeal  and 
incorporeal  of  whatsoever  tenure, 
and  any  estate  and  interest  in 
land  (section  10). 


<"h.  i.  §  ii.  |  To  Charitable  Uses. 

The  assurance  must  be  made  to  take  effect  in  possession  for 
the  charitable  uses  to  or  for  the  benefit  of  which  it  is  made 
i  iiately  from  the  making  thereof.  (8)  The  assurance 
must,  except  as  provided  by  this  section,  be  without  any 
power  of  revocation,  reservation,  condition,  or  provision  for  the 

.:  of  the  assuror,  or  of  any  person  claiming  under  him." 
Sub-s.  (4)  permits  (provided  thai  the  assuranc  es  the 

benefits  to  persons  claiming  under  the  assuror  as  to  the 

■or  himself),  (i.)  the  granl  or  t  ti<  a  of  a  peppercorn 
or  other  nominal  t  mt  or  reservation  of  mines 
or  mineral  the  granl  or  ree  rvation  of  any  easement; 
(iv.)  covenants  or  provisions  as  to  the  erection,  repair,  position, 
or  description  of  buildings,  th<  ion  or  r<  pair  of  Btreets 
or  riiads.  drainage  or  nuisa  •  ants  or  provisions 
of  the  like  nature  for  the  use  and  enjoyment  as  well  of  the 
land  assured  as  of  any  other  adjacent  or  neighbouring  land; 
b  right  of  entry  on  non-payment  of  such  rent  or  on  breach 
of  any  such  c  ir  provision;  and  (vi.)  any  stipulations  of 
the  like  nature  for  the  benefit  of  the  assuror  or  any  person 
claiming  under  him.  After  a  provision  as  t<>  the  considera- 
tion where   tl  nee    is    made   in   g 1   faith   on  a   sale, 

sub-s.  (6)  conlinui  -  :  "  If  the  assurance  is  of  land,  not  being 
land  of  copyhold  or  customary  tenure,  or  is  of  personal  estate, 
not  being  stock  in  the  public  fund-,  it  must  be  made  by  de<  d 

ited  in  the  |  of  at   bast  two  wit  By 

,    "Iftheassm   oc   is  of  land,  or  of  personal  estate, 

Dot  being  stock  in  the  public  funds,  then,  unless  it  is  mad"  in 

faith  for  full  and  valuable  consideration,  it  must  be  made 
at  bast  twelvemonths  bet  death  of  the  assuror,  in- 

cluding in  these  twelve  months  the  day-  of  the  making  of  the 
assurance  and  of  the  death."  If  the  assurance  is  of  stock  in 
the  public  funds  there  is  a  like  provision  for  its  transfer  six 
months  before  the  death,  and  by  sub-s.  (9)  "  If  the  assurance 
is  of  land,  or  of  personal  estate  other  than  stock  in  the  public 
funds,  it  must,  within  six  months  after  the  execution  thereof, 

Drolled  in  the  Centra]  Office  of  the  Supreme  Court  of 
Judicature,  unless  in  the  case  of  an  assurance  of  land  to  or 
for  the  benefit  of  charitable  uses,  those  uses  are  declared  by  a 
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separate  instrument,  in  which  case  that  separate  instrument 
must  be  so  enrolled  within  six  months  after  the  making  of  tin- 
assurance  of  the  land."  (/) 

Part  III.  sect.  6  of  the  Act  exempts  from  its  provisions,  sub- 
ject to  certain  limitations  (g),  assurances  of  land  and  assurances 
by  will  of  personal  estate  to  be  applied  in  or  towards  the  pur- 
chase of  land  for  the  purposes  only  of  a  public  park,  a  school  - 
house  for  an  elementary  school,  or  a  public  museum  (h)  : 
"  Provided  that  a  "Will  containing  such  an  assurance,  and  a 
deed  containing  such  an  assurance  and  made  otherwise  than 
in  good  faith  for  full  and  valuable  consideration  (i),  must  be 
executed  not  less  than  twelve  months  before  the  death  of  the 
assurer,  or  be  a  reproduction  in  substance  of  a  devise  made  in 
a  previous  Will  in  force  at  the  time  of  such  reproduction,  and 
which  was  executed  not  less  than  twelve  months  before  the 
death  of  the  assuror,  and  must  be  enrolled  in  the  books  of  the 
Charity  Commissioners  within  six  months  after  the  death 
of  the  testator,  or  in  case  of  a  deed  the  execution  of  the 
deed  "  (ii).  Part  II.  of  the  Act  (k)  is  not  to  apply  in  the  case  of 
assurances  for  the  Universities  of  Oxford,  Cambridge,  London, 
Durham,  and  the  Victoria  University,  or  their  colleges,  or  to 
the  Colleges  of  Eton,  Winchester,  and  Westminster,  for  the 
better  support  and  maintenance  of  the  scholars  on  the  founda- 
tion of  such  last  mentioned  colleges  or  to  Kehle  College 
(s.  7)  (I).  The  Act  does  not  extend  to  Scotland  or  Ireland, 
nor  does  it  affect  the  operation  or  validity  of  any  charter, 
licence,    or   custom    in    force   at   the    passing    of    the    Act 

(/)  Section  5    gives    power   to  (<j)  In    a    Will    net    exceeding 

remedy  omissions  to  enrol  within  twenty    acres    for    a     park,    two 

the  requisite  time,  and  by  section  acres  foT  a    public   museum,   and 

10  "assurance"  is  stated  to  include  .me  acre  for  a  schoolhouse. 

"  a  gift,  conveyance,  appointment,  (A)    For    definitions    of    these 

lease,   transfer,    settlement,   mort-  trims,  sec  s.  6,  sub-s.  4. 

gage,  charge,  incumbrance,  devise,  (i)  Defined  s.  10  (iv.). 

bequest,  and  every  other  assurance  (ii)  And  see  55  Vict.  c.  11. 

by  deed,  will,  or  other  instrument  ;  (jfc)  Sections  4  ami  .">. 

and   'assure'  and  'assuror'  have  (/)  These    exemptions    are    not 

meanings  corresponding  with  'as-  affected  by  the  Act  of  181)1,  see 

surance,'    and     'Will'     includes  sec.  10,  post,  p.  927. 
codicil." 


i'U.  i.  §  ii.  To  CluiritMc  Us  s. 
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(18th  August,  1888)  enabling  land  to  be  assured  or  held  in  Land  for 
Miuiiin  (ss.  11  &  12).     The  Act  58  &  54  Vict.  e.  16,  pro-  dweffi^ 
rides  that   Parte   I.  and  II.  of  the  Mortmain  and  Charitable  'l^T-l  v:" 
i  sea  A.t,   1888,  shall  not  apply  to  assurances   of  land  or  '•  '-• 
persona]  to  1><-  laid  out  in  land  for  the   purpose   of 

providing  dwellings  for  the  working  classes  in  any  populous 
place  i//>. 

Under  the  repealed   Mortmain  Act,  9  Geo.   II.  c.  86,  as  Towhai 

....  of  property 

under  tins   statute,  there   was  no  restriction   upon  any  one  the  Mortmain 
from  leaving  a  Bum  of  money,  or  any  other  i  Btate  purely  per-  '      appy' 

lal,  to  charitable  ases  [»»),  yet,  not  only  devises  of  land, 
copyhold  (w)  as  well  as  freehold,  and  bequests  of  money  to  be 
invested  in  land,  were  held  void,  but  also  such  bequests  as  in 
any  manner  affect  or  relate  to  i n t <  rests  in  real  property. 
Thus,  bequi  ste  to  charities  of  money  charged  on  real  estate  (o), 
or  of  monej  from  the  sale  of  real  estate  (p),  even 


(//)  The  quantity  of  land  thai 
in. iv  be  nmun  J  by  Will  must  not 
•  I  fire  ai  res,  and  the  Will 
must  be  enrolled  \\  ithin  >i\  mentis 
after  probate.  "  Populous  phi 
i~  defined,  -  c  l.  And  Bee  also 
06  &  56  Vict. 

rurther  exemption  for  land  required 
for  Technii  .il  and  Industrial  ln-ti- 
tutions. 

(n>  By  Lord  Hardwicke,  in 
Soresbj  v.  Rollins,  Eiighm.  171,  :> 
Mod.  221,  in  which  i  ase  bis  Lord- 
ship afterwards  observed     "As  it 

is  often  .— .  i  i  •  I  in  old  1 ks,  that  '  I 

was  by  at  the  making  of  th< 
of  Parliament,  and  the  meaning 
and  intention  of  it  was  then  Boid  t<> 
be  this  or  that,'  bo  I  was  by  at  the 
making  of  this  statute,  and  it  was 
at  that  v.rv  time  said  by  the  legis- 
lators, that  it  would  not  hinder  any 
charitable  disposition  of  a  personal 
estate."  "There  is  no  prohibition 
of  any  amount  of  testamentary 
charity  confined  to  pure  personal 
property,"     per    James,    L.J.,    in 


Attree  r.  Efawe,  9  C.  D.  337,  345. 
I  Arnold  v.  ( !hapman,   l  Ves. 
Ben.  I"-.     Doe    .  Waterton,  3  B. 
•v  A.  149. 

(«)  Arnold  v.  ( 'bapman,  l  Ves. 
Sen,  108.  See  Attorney -I  fen.  v. 
Barley,  5  Madd.  321.  Brook  v. 
Badley,  L.  K.  1  Eq.  106. 

n.  r.  Weymouth, 
Am 1.1.  20.  Wain  ,-.  Webb,  Madd. 
Id.  71.  So  a  legacy  payable 
out  of  personalty,  and  of  the  pro- 
i  eeds  of  the  sale  of  real  estate 
cannot,  \\  hilsl  it  remains  unpaid, 
be  bequeathed  by  the  legatee  for 
charitable  purposes.  Nor  can  there 
be  any  app  rtionment,  so  as  to 
make  that  pari  of  the  legacy  which 
would  be  paid  out  of  personalty 
available  for  the  charitable  be- 
quest. Brooi  v.  Badley,  L.  R.  :; 
Cb.  672.  Ashworth  p.  Munn, 
15  C.  D.  363.  &  Watts  27  C. 
D.  318  ;  29  C  D.  947.  In  the 
case  of  ft  Bills'  Trusts,  16  C.  D. 
173,  however,  Malins,  V.-< '.,  held 
that  there  must  be  an  apportion- 
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though  such  real  estate  is  partnership  property  (<}),  or  the 
proceeds  of  growing  crops  (/•),  bequests  of  terms  for  years  (*), 
or  of  money  clue  on  mortgage  (<),  or  of  money  secured  on 
turnpike  tolls  (u),  or  of  money  secured  upon  the  poor  or 
county  rates  (x),   or  by  assignment  of   the    rates    under    a 


merit:  a  decision  which  was  nol 
followed  in  the  more  recent  case 
above  cited. 

(q)  Ashworth  v.  Munn,  15 
C.  D.  363. 

(;•)  Symonds  v.  Marine  Society, 
2  Giff.  32:.. 

(s)  Attorney  Gen.  v.  <  {raves, 
Amhl.  155.  Attorney-Gen.  v. 
Tomkins,  Amhl.  216.  Johnston 
v.  Swann,  3  Madd.  457.  But  fix- 
tures in  a  house  will  pass  by  a 
bequest  to  a  charity  :   ibid. 

(t)  Attorney-Gen.  v.  Meyrick,  2 
Ves.  Sen.  44.      Attorney-Gen.  i\ 
Caldwell,  Ambl   G35.      Whit 
Evans,    4   Ves.  21.      Johnston  v. 
Swann,  3  Madd.  457.      Alexander 
v.  Brame,  30Beav.  L53.    Rt  W 
29  C.  D.  947,  in  which  case  it  was 
held  that  a  sum  secured  by  a  mi  rt- 
gage  of  an  interest    under  a  si 
nient,  the   funds,   the    subject    of 
which  are  invested  on  mortgage  of 
land,  confers  an  interest  in  land. 

(i/)  Knap])  i?.  Williams,  4  V  -. 
30,  note.  So  as  to  Harbour  Tolls: 
Ion  v.  Ashton,  28  Bear.  379. 
These  cases,  however,  were  ques- 
tioned in  the  case  of  22e  Christina-. 
33  C.  D.  332,  and  the  Court  seemed 
to  think  that  they  could  only  be 
supported  if  the  security  included 
a  mortgage  of  land  on  which  the 
tolls  were  secured  or  the  tolls  the 
subject  of  the  mortgage  were  them- 
selves an  incorporeal  hereditament 
issuing  out  of  land,  and  went  on  to 
bold,  overruling  Chitty,  J.,  that  a 
bond  granted  by  Harbour  Commis- 
sioners, assigning  the  duties  which 


they  were  empowered  to  levy  i  n 
ships  entering  and  leaving  the 
haven  or  loading  and  unloading  in 
the  roads  was  not  an  interest  in 
or  affecting  the  land,  within  the 
Mortmain  Act,  9  Geo.  1 1,  c 
or  an  incorporeal  hereditament 
issuing  out  of  land,  and  distin- 
guished th(  -' ;'  ii.  v. 
.1,  nes,  I  M.  &  <  r.  574,  from  the 
case  under  considerate  n,  on  the 
ground  that  the  righl  given  to  levy 
tolls  on  all  passing  ships  was  in 
that  i  i  ihly 
connected  with  land,  viz.,  the 
Skerries  Lighthous  .  But  in  /.' 
David,  43  Ch.  D.  27.  bonds  of  the 

Swat  -lied 

under  the  powers  of  theii   Special 

and  which   included   ai 
other    thii        I  levied    upon 

ttle,  and  can  i 
ing  over  certain  bridgi  -  belonging 
to  the  tru  re   h<  Id  to  be 

within  the  statute,  on  the  ground 
that  the  tolls,  being  paid  for  ] 
ing  o\  er  the  land  of  the  tru  I 
were  an  interest  in  land. 

(./•)  Finch    r.   Squire,    1"    Vea 
41.    Asl.t 

De  G.  &  Sin.  402.  Thornton  r. 
K(  mpson;  K.i\ .  592.  But  the 
authority  of  tl  has  been 

much  shaken  sini  e  the  decision  in 
Attree  v.  Havre,  9C.  D.  337,  which 
Malms,  V.-C,  in  Jervia  v,  Law- 
rence, 22  C.  1'.  202,  regarded  us 
overruling  them.  In  the  last- 
mentioned  case  the  V.-l '.  decided 
that  an  assignment  by  way  of 
mortgage  of  a  proportion  oi 


ii.]  T>>  Charitable  Uses. 
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Local  Paving  and  Lightu  ■:•  a  grant  by  the  Crown 

of  the  right  to  la;  bt  Thames  to  moor 

.  or  of  :i  jn  due  to  a  I   stator,  which,  in  his 

time,  has  been  i  .  in  a  creditor's  suit,  to  be  an 

imbrance  affi  sting  the  real  i  the  debl  .  arc 

void.     3  .  who   has    given    his   personal 

.  charitable  11  real  but 

ipl<  tt  A   in   his   lifetime,   his   lien   np 
the  amonnl  la  an  inte- 

in  land,  and  the  purchase-money  will   i  by  his 

Will  to  tli  Nor  will  the  unpaid  premium  pay- 

able Inch  is  in  thi  of  pur- 

which  there  is  a  lien  up  c). 

.  by  which  ti  what  Bort  of 

'■  paj  tat  the  funds  shall  be  liable/'  Mortm 

hare  of  the  funds  Bhall  be  paid,"  are  not  so  con- 

apply- 

ted  with  land  thin  the  Act,  although  thi 

And 
the  rule  ia  thi  a  by  the  pol  d  with  the 

. 


m>t    i 

within  the  A<  t.    Ai  Ml;., 

in  th<  .  15  C.  I '. 

held   that   a  sum  of  in 
Imrrowed  bj 
uii.l,  :  the  purpose  ••(  the 

by  them 
by  a  bond  <>r  instrument  of  cl 
upon  the  | 

7  &  8  Vict,  i    73,  pure  per- 
•onalt] .     Bui  il  ia  to  be 
that  by  the  last-mentioned  Act  the 
police  rat<  a  in  (question  had  i 

ible  by  th(  .  who 

could  only  issue  a  •  the 


•  calling  on  them  to  ]  ay 
,  and 

Thornton  r.  I  Kay, 

a  thority  of 

.    '     lit  r,     Ami)]. 

(o)  Collinson  r,  Pater,  2  Rn 

M    . 

Harrison    .  Harris  in,  1  I 
.  71.     But  the  arrears  of  rent 
due  to  him  at  bis  decease  will  pass  : 
Edwarda  r.  Hall,  11  Hare,  6. 

S     pheard  i      tham,    6 

C.  D.  597. 

.Mu  b    -.   At!   rney-i  I 

133. 
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So  it  was  held  that  shares  in  Joint-Stock  Companies,  as  canal, 
dock,  railway,  water-works,  gas-light,  and  banking  companies, 
and  the  like,  were  not  within  the  Georgian  statute,  notwith- 
standing real  estate  forms  part  of  their  property  (e),  and 
whether  the  company  be  a  corporation  or  not  (i  ).  And  so  ol 
a  debenture  or  bond  (not  amounting  to  a  mortgage)  given  by 
such  a  company  to  secure  a  debt  (>/),  and  also  of  debenture 
stock  in  such  a  company  (//),  and  so  of  a  sum  of  money 
borrowed  by  Justices  of  the  Peace  under  and  for  the  purposes 
of  the  Acts  2  &  3  Yict.  c.  98,  and  3  &  4  Vict.  c.  88.  and 
charged  by  them  by  a  bond  upon  the  police  rates,  which  were 
not  leviable  by  the  justices  who,  under  7  «v  8  Viet.  c.  73, 
could  only  issue  a  precept  to  the  guardians  (i),  and  of  a  mere 
debt  due  from  the  testator,  though  in  the  event  it  was  in  part 
payable  out  of  the  proceeds  of  land  (fc). 

The  real  question  is,  whether  an  interest  in  hind  is 
attempted  to  be  given.  Thus,  in  Attree  v.  Howe  (I),  the 
question  was  whether  debenture  stoek  gave  the  holder  an 
interest  in  land,  and  the  Court  of  Appeal  held  that  it  did  not, 


(e)  Thompson   r.  Thompson,    1  Estate,  G  C.   D.  655.      Bui  Hall, 

Coll.  381.    Hilton  v.  Giraud,  1  Pe  V.-C,  wan  of  opinion  that  a  -in  i  f 

G.&Sm.l83.    Sparling  p.Parker,  Metropolitan  Board  ofWorksCon- 

9  Beav.  450.     Walker  v.  Milne,  1 1  solidated  Stock  to  a  charity  was 

Beav.  507  (overruling  Tomlinson  void.    Cluff  v.  Cluff,  2  C.  1».  -'-'-'. 
v.  Tomlinson,  9  Beav.  459).     R<  (A)   Attree    r.    Haw,-.  9   C.    \). 

Langham,  10  Hare,  446.    Edwards  337. 

v.  Hall,  coram  Lord  Cranworth,  6  (1)  R<    Hani-.    15   C.    D.    "'<:l. 

He  Gex,  M.  &  G.  74.      Hayter  v.  Such  a  case  as  this  is  distinguish- 

Tucker,  4  Kay  &  J.  243.  ahle  from  Finch  r.  Squire,  10  Ve*. 

(/)  Myers  v.  Perigal,  2  De  Gex,  41,  where  the  rates  were  charge- 

M.  &  G.  599.    And  it  makes  no  ahle  in  respect  of  the  ownership  of 

difference    that    the   railway  has  the  land,  and  could  be  levied  by 

been  demised  to  another  company  distress,    while   in   tlii>  case    1 1  •  *  - 

for  1,000  years,  with  power  to  pur-  parties  who  charge  the  rates  have 

chase:    Linley  v.  Taylor,  1   Giff.  nothing  to  do  with  the  land,  and 

(37.  all  that  they  can  do  is  to  call  on 

(g)  Walker  c.  Milne,  11  Beav.  other  persons  to  pay. 
507.      Bunting    v.    Marriott,    1!)  (k)  Be  Robson,  19  Ch.  D.  156. 

Beav.  163.     Holdsworth  v.  Daren-         (/)  9  C.  D.  337. 
port,  3  C.  D.   185.     Re  Mitchell's 
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<>n  the  principle  that"  debenture  stock  is  a  charge  on  the  net 
profits  and  earnings  of  ;t  trading  corporation,  and  is  no  more 
land  tenement  or  hereditament,  <>r  any  interest  in  land  tene- 
.  or  hereditament,  or  charge  or  incumbrance  affecting  land 
aent,  or  hereditament,  than  the  Bhare  stock  in  such  cor- 
poration is,  or  a  bond  or  other  debt  due  from  a  man  who  has 
real  property  is."     The  question  is  not  whether  the  inte- 
i  land  is  direct  or  indirect.    There  must,  however,  be  an 
interest,  and  what  is  given   is    not  an   interest  in  land  merely 
ise  the  donee  may  by  some  legal  proceedings  acquire  an 
interest  in  land  i  m  ). 

in,    in    lit  Parker  (n),  where,   in    the  judgment 


'.)11 


(m)  /.'•    Watts,  29  Ch.   I>.  947. 
In  li  Iiicli  approved    tin- 

Li'  Brook     ,  Badley,   I..  Ft.  3 
872,  it  u.!~  de  ided  that  where 
was   entitled   to 
I    by  the   m  I    the 

life  intere  I  i  idow  held  on 

the  trusts  of  I 

ment,  and  at  the  d  ite  of  the  raort- 
.m«l   of  the  ti  atli. 

hinds   wa    in- 
under  a  power  in  tin- 
on   mortgage  .   the 
u.i~    an    inter  si     in    land 
within  the  tneaiiii  .11. 
.  and  could   not  1            d  by 
Will  to  o  chai itj ,  and  that  there 
could  not   l"-  any  apportionment 
make  pari  of  the  sum 
available  for  charitj  even  though 
of   the    funds,    the    Bubject 
of  tin-   settli  ment,  \\  at  pure  pi  i  - 
Ity.     Whei    .          /■'    Elobaon, 
C.    1 ».    156,   where    a    Bettlor 
by  d<                inted  n>  pay  within 
12  months  the  Bum  of  20,0002.  to 
trustees  on  trusl  for  1 1 1  —  wife  for 
life,   with    remainder  to  the 
settlor  t  r  his  life,  with  remainder 
jis  hi<  w  id-  Bhould  appoint,  and  the 
wife   by  her   will   appointed   the 


upon  trust  to 
pay  certain  leg  iciea  thereout,  an. I 
t'i  pay  tin-  residue  to  bui  h  persons 
and  for  Buch  purp  ■-'■-  as  she  Bhould 
by  deed  p<dl  direct,  and  by  deed 
poll  directed  the  trustees  to  [t&\ 
the  resid  It  to  cer- 

tain [writable    pur- 

.  il  was  held  that  tl 
mere  <l<-l>t  from  the  settlor's 
.  and  though  it  would  1»    in 
ble  to  the  ti 
the  charity  <-ut  of  the  proceeds  of 
land,  the  gift    "f  the  residue  to 
charitable   uses  was  not   void    in 
any  part  under  the  Mortmain  .\- ;. 
And  the  c       of  J   !li  it--  '■.  Alex- 
ander, 8  II.  I..  < '.  594,  was  distin- 
guished,  l-t.  because  in  that   .  a-. 
there  was  a  plain  device  to  apply 
real  assets  to  charitable  purpose*, 
ami  2ndly,  because  in  that  case  no 
action   could   I  t    in    the 

covenantor's  lifetime. 

[1-:»1J  1  Ch.  682.  The 
ground  of  tin-  decision  i-  that  the 
mortgages  in  question  wen-  in 
Bubstance  mortgages  of  "the  un- 
dertaking" within  the  decisions  in 
Gardner  <■.  London,  Chatham  & 
Dover   Ry.  Co.,   L.  1!.  _'  Ch.  201, 


912 


To  what  sort 
of  bequests 
the  Mortmain 
Acts  apply. 


Of  Legacies.         [Pt.  in.  Lk.  in. 

Stirling,  J.,  the  authorities  are  collected  and  considered, 
mortgages  issued  by  the  Corporation  of  Preston  as  the  Local 
Board  of  Health,  comprising  "  such  proportion  of  the  rents, 
rates,  and  waterworks,"  authorised  by  their  Acts  as  the  prin- 
cipal sum  bore  to  the  whole  sum  borrowed,  were  held  not  to 
confer  an  interest  in  land,  the  mortgage  debt  being  con- 
sequently pure  personalty. 

The  Georgian  statute  having  in  terms  prohibited  beqi 
of  money  to  be  laid  out  in  the  purchase  of  land  for  any 
charitable  use,  it  was  held  that  a  gift  to  erect  a  school,  or 
almshouses,  or  other  building  of  that  kind,  is,  generally 
speaking,  void,  because  it  involves  an  express  direction  to 
purchase  land  for  that  purpose  i'  6,  however,  of  the 

Act  of  1888  permits  a  gift  of  land,  in.:  exceeding  one  acre,  for 
a  schoolhouse  for  an  elementary  scho  i]  a.  defined  by  the 
So  if  a  testator  gi\<  to  legatees,  on  condition  they  will 

provide  land  for  effecting  his  charitable  purpose,  the  bequest 
is  void:   for  this  is,  in   substance  and   effect,    a  dii. 
purchase  land  (p). 


ami  Holdsworth  v.  Davenport,  :; 
C.  D.  18"),  and  not  of  the  sp< 
items  of  property  mentioned. 

(o)  A  bequest  of  money  to  estab- 
lish a  school,  &c,  may,  in  the 
proper  construction  of  the  Will, 
bear  a  similar  import :  Attorney- 
Gen,  v.  Hull,  9  Hare,  (J47.  Lo 
staff  r.  Rennison,  1  Drewr.  28. 
Re  Clancy,  1G  Beav.  295.  Dunn  v. 
Bownas,  1  Kay  &  J.  596  :  though 
it  does  not  necessarily  signify  that 
a  school,  &c,  is  to  be  built  :  At- 
torney-Gen. v.  Williams,  -2  Cox, 
387.  Compare  Hawkins  v.  Allen, 
L.  B.  lo  E<i.  246.  But  a  gift  of 
money  for  the  support  of  a  school 
does  not  necessarily  imply  that  it 
is  to  be  laid  out  in  the  purchase  of 
lands,  &c,  so  as  to  be  void.  /,' 
Hedgman,  8  C.  D.  156.      If  the 


gift  is  for  the  "supporting  or/6 

it  is  an  alternative  gift,  and 
may  be  valid  as  to  supporting  but 
void  as  t"  "  founding"  the  Bchoo]  : 
ih.  A  bequest  to  endow  a  church, 
built  or  to  be  built,  is  valid.  Ed- 
wards v.  Hall.  11  Bare,  1,  affirmed 
by  Lord  Cranworth,  6  I  )e  <  '•.  M.  & 
G.  74  Sinnett  v.  Herbert,  L.  l:. 
7  Ch.  232.  A  direction  to  "  hire 
rooms"  does  not  bring  a  gift  within 
the  Mortmain  Act.  Re  Bobson, 
19  C.  D.  L56. 

(}>)  Attorney-Gen.   v.  Davii 
Ves.  535.     See  also  1  >enton  v.  I 
John  Manners,  25  Beav.  3B.     So  if 
a  testator  gives  a  real  estate  to  A. 
he  paying  a  sum  of  money  to  the 
executors,  who  are  to  apply  the 
residue  of   the  real  and  personal 
estate  to  a  charity,  the  bequest  is 
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But  (although  a  bequest  of  money  to  exonerate  lands  in 

mortmain  is  within  tip  a  bequest  of  money  to  be 

applied   simply  io   \\w  amelioration  of  lands  in  mortmain,  or 

for  building  upon  them,  or  repairing  buildings  already  erected, 

was  held  not  within  the  former  statute,  the  object  of  which  was 

merely  to  prevent  any  addition  to  the  quantity  of  land  already 

An  1  in  .  Lord  Hardwicke  extended 

this  principle  bo  Bar  as  to  lay  down,  that  a  bequest  of  money 

for  tl  t'    a    school  would    1  I,  if  a  piece  of 

1,    already   in    mortmain,    could    be  obtained  for   the 

purpose      .     Bui  thai  opinion  has  erruled  bys  greal 

number  of  Buba  quenl  as,  and  it  is  now  clearly 

blished,   that,  in  order    to  make  Buch  a  bequesl  valid,  the 

or  must  point   on:   tie-  land  in  mortmain  on  which  the 

•  ike  I'll-.    t).     Yet,  although  it  is  now  perfectly 

well  settled  bj  as,  that  if  a  I  gives  personal 


void,  and  the  tn 

tlif  heir,  although  the  land  i-  will 
■  '..I     .  •     a  man,   1 
108.     w: 
beqn  aholds,  on  i  ondition 

[•.lit    t"  a 

.  held  that  1 1 1 
discharged  <>t'  the  condition  : 

(7)  Corbj  11         1  .1    Ves. 

/:  Lynall'i  Trn  t-.  12  < '.  1>. 
811.  Bo  a  1"  quest  of  a  Bum  of 
mom  "II"  a  debt  secured 

by  an  equitable  charge  only  on  a 
im-.  ting-h  void  :    W 

house  v.  Holmes,  2  Sim.  162. 

\  ••  irney-<  fen.   '•.   Bishop  of 

Chest  C.  C.  444.     Al 

ik-v -( ;■  n.  r.  Munby,  I  fileriv.  327. 

.    I  lol  son,    J   1!;;--.    ( 'li. 

12.     ft    II  iwkins'a  Tj  ists,  33 

."■To.     1  'hampney   v.   1  >avy, 

11  C.  1>.  !>49. 

A'    rney-Gen.   v.  Bow] 
"■IT. 
(0  Att.-Gen.    p.    Hyde,    AmbL 

W.E. — VOL.    II. 


7-M.    Chapman  v.   Brow d,  <;  Ves. 
n.  ,-.  Dai  ■   .  9  V. 

•">  1 1.    Pritchard  v.  Arbouin,3  Rubs. 

Chai       I  ii.    v. 

II    If.     o,15  Sim.  1  if..    Giblett  v. 

II        o,  •''  Sim.  861  :  affirmed,  :: 

M.  ft   K.  .")17.      iMinn  v.  Bowl        I 

Kaj  801.   /.'•  Watmough's 

Trusts,  L  R.  8  Eq.  272.  In 
as,  V*.-( !  ,  de- 
■i  to  follow  the  d<  cu-ion  of  the 
M.  R.  in  Booth  v.  ('ait.  r,  L.  R. 
•"■  Eq.  757.  The  rule  is  now 
\\  ell  n  ttl<  il  that  in  order  to  vali- 
.  gift  of  this  kind,  you  must 
find  in  the  Will  a  reference  to  an 
existing  Bite  on  which  the  building 
<■<  utemplab  <1  shall  be  erected,  or 
you  must  find  words  expressly  ex- 
cluding thu  application  of  the 
money  given  in  the  acquisition  of 
land.  Pratt  v.  Harvey,  L.  R.  12 
Eq.  544,  per  HTickens,  V.-C.  Re 
Cox,  7  C.  D.  204  Hawkins  r. 
Allen,  L.  R.  10  Eq.  »24G. 
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property  to  erect  and  endow  a  school  or  hospital,  it  must  be 
considered,  unless  it  be  otherwise  declared,  that  it  was  his 
intention  that  land  should  be  acquired,  and  buildings  made, 
as  necessary  parts  of  his  purpose;  yet  if  he  expressly  directs 
that  no  part  of  the  money  bequeathed  is  to  be  so  applied,  the 
bequest  may  be  good  («).  Thus,  in  the  case  of  Philpott  v. 
St.  George's  Hospital  (./•)  a  testator  devised  to  S.  a  piece  of 
land  in  N. :  he  then  declared  his  desire  to  erect  and  endow 
almshouses  in  N.,  and  he  empowered  his  trust.  soon 

as  land  in  N.  shall  have  been  legally  dedicated  to  charitable 
uses  "  by  some  other  person  within  twelve  months  after  his 
decease,  to  pay  to  the  trustees  of  the  intended  charity  a  sum 
of  .£60,000,  to  be  devoted  to  the  purposes  of  the  charity,  hut 
not  to  be  applied  to  the  iwrchasc  of  lands  for  the  same.  It 
was  held  that  this  bequest  was  valid  (y). 

It  has  been  laid  down,  that  the  correct  way  of  judging  of 
a  bequest  of  this  kind  is  to  see  whether  the  proper  mode 
of  executing  the  trust  would  not  be  to  buy  land  and  build 
thereon  the  proposed  school  or  other  charitable  building  (*). 
But  it  must  be  observed  thai  a  charitable  bequest  is  Dot 
void  because  the  trustees  may,  under  the  terms  of  it,  lay 
out  money  in  purchasing  lands  without  committing  a  breach 


(it)  Henshaw  v.  Atkinson,  3 
Madd.  312,  by  Sir  John  Leach. 
As  to  what  is  and  is  not  a 
sufficient  direction  to  exclude  the 
acquisition  of  land,  see  Edwards 
v.  Hall,  11  Hare,  1,  and  Mather  c. 
Scott,  2  Keen,  172,  in  which  latter 
case  the  charitable  bequesl  was 
accompanied  by  a  wish  that  the 
trustees  would  entreat  the  Lord  of 
the  Manor  to  grant  some  land 
suitable  for  the  proposed  building : 
and  Lord  Langdale  held  that  the 
bequest  was  void  on  the  ground 
that  there  was  nothing  in  the  Will 
which  excluded  the  power  of  the 
trustees  to  buy. 

(x)  6  H.  L.  C.  33S. 


(»/)  This  case  finally  Bettles  the 
law  on  the  Bubjei  t.  It  dissents 
from  the  decision  in  Trye  p.  Cor- 
poration of  Gloucester,  14  1 
173,  that  a  charitable  gift  is  void 
because  it  manifi  Btlj  contemplated 
not  directly  but  indirectly  the  bring- 
1  land  into  mortmain,  and  in 
effect  overrules  that  case.  The 
various  decisions  on  the  subject 
arc  refei  red  to  in  detail  in  these 
two  cases  of  Philpott  v.  Si 
Hospital  and  Trye  >■.  Corporation 
of  <  rloucester. 

(-.)  ft  Clancy,  16  Leav.  295. 
Longstaff  r.  Rennison,  1  Drewr. 
28.  "" 
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of  tin-;  :   The  gift  is  only  void  where  from  its  nature,  the 

money  must  •  ilv  be  laid  out  iu  buying  laud  or  for  other 

purposes  obnoxious  I  Law  of  Mortmain  (a).     The  rule 

a  established,  that  if  the  words  of  the  Will  as 

to  laying  OUt  the   money  in   laud    are   mandatory  or  directory, 

the  bequ<  id  (5) ;  but  where  the  words  of  the  Will  leave 

sufficient  room   for  the   Court,   to    say  that   there  is  a  discre- 
tionary power  in  the  tr .  i  lay  ont  the  money  either 
in  land  or  otherwise,  the  bequest  will  be  good;    upon  the 
principle  that  if  the  Language  of  a  Will  is  in  the  disjunctive, 
and  leaves  to  the  executors  or  trustees  two  methods  to  do 
urticular    thing,  one   lawful   and   the   other   prohibited, 
the   lawful   bequest  shall  be  preserved   and   take   effect 
tordingly,  in   the  case   of  The  Mayor  of    Faversham  v. 
I),  a  bequi  at  of  money  to  a  municipal  corporation,  to 
pplied  by  them  in  such  manner  and  for  such  purpo 
they  should  judge  to  be  most  for  the  benefit  and  orna- 

m<  nt    of  their   town,    was   held    valid  ;     for   that    the   gift   did 

:ily  involve   either  the  purchase  of  land  or  ex- 
penditure »>n    it.    inasmuch  as  the  corporation,    in    their  dis- 
Ion,   might  apply  the   fund  for  purposes  of  benefit  and 
ornament  without    contravening   the   law    by  either   buying 

land   or   Bpeuding  any  of  the    money   upon    land;   and  if  the 
law  alloi  tode  of  application   of  a   trust   fund  and  dis- 

(«)  Dunn  v.  Bownas,  1  Kay&J.  son,  -•">  Beav.  58.     Dent    v.  All- 

d,  \ .-' '.  35.    Graham   v. 

(&)  English  v.  Old,  II.  Jim.  18L  Paternoster,    31     Beav.    30.     //, 

C.  C.  67.  Beaumont's  Trusts,  32  Beav.  191. 

Kirkbank  v.  Hudson,  7  Price,  212.  Lewie  d.  AHenby,  L.   K.  10  E«|. 

(c                      II  Jin.-,  Hi  Jan.  668.    Wilkinson  v.  Barber,  L.  I:. 

17."'.      Qrimmett     v.    Qrimmett,  l4Eq.  96.     Rt  Bedgman,  8  C.  D. 

Ainl'l.  i!U.    Curtis  -.  Button,  14  156.     But  Bee  also  Maim  p.  Bur* 

Atty.-Gen.  v.  Goddard,  lingham,  1  Keen,  235.    Atty.-Gen. 

1    Turn.  •'-    l-'.  348    Johnston   0.  v.  Bodgson,  l"<  Sim.  156.    Baker 

Bwann,  3  Madd.  -i*>7.    Edwards  v.  v.  Sutton,  l  Keen,  224. 

Hall,  6  De  Gex,  M.  &  G.  74.   Bald-  (</)•"<  De   Gex,   M.   ft   G.   350, 

win    p.    Baldwin,   22   Beav.   -i\'-'>.  affirming  the  decision  of  the  M.B., 

London  University  v.  Yarrow,  23  is  Beav.  318. 

Beav.  159.     Hartshorne  v.  Nichol- 

c  2 
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allows  another,  the  trustees  must  apply  the  fund  in  the  mode 
the  law  allows,  and  not  in  that  which  it  prohibits 

In  case  of  a  devise  by  a  freeman  of  London,  of  laud  within 
the  city,  the  former  statute  did  not  apply  :  for  by  the  custom 
of  London,  freemen  may  devise  in  mortmain  lands  within 
the  city  (./'),  and  by  section  12  of  the  Act  of  1888  nothing 
therein  shall  affect  the  operation  or  validity  (.f  any  charter, 
licence,  or  custom  in  force  at  the  passing  of  the  Act  enabling 
land  to  be  assured  or  held  in  mortmain. 

In  the  great  case  of  Jeffries  :.  Alexander (g),  an  instru- 
ment under  seal  contained  a  covenant  with  trustees,  that  the 
covenantor  in  his  lifetime,  or  his  es  icutors  within  twelve 
months  after  his  decease,  would  invesf  60,000i.  in  the  names 
of  trustees  upon  charitable  trusts  :  It  was  held  by  the  II 
of  Lords  that  this  deed,  so  far  as  it  was  necessary  to  I 
to  real  estate  or  estates  of  a  real  nature,  was  \  lid  under  the 
statute  (/<). 

It  remains  to  consider  what  the  law  deems  charitable 
uses,  so  as  to  be  subject  to  the  restrict]  »n  of  the  Mortmain 
Acts.     Bequests  to   any  of   the   purposes  specified  in   the 


(e)  See  also  Church  Building 
Society  v.  Barlow,  3  De  Gex,  M. 
G.  120.  Carter  v.  Green,  3  Kay  & 
J.  591.  Salusbury  v.  Denton,  3 
Kay  &  J.  529  ;  and  the  cases  col- 
lected in  note  (c)  supra. 

(/)  Middleton  v.  Cater,  4  Bro. 
C.  C.  409.  Bac.  Abr.  Customs  of 
London  (A.). 

(g)  8  H.  L.  C.  594. 

(h)  And  see  Fox  v.  Lownds,  L. 
li.  19  Eq.  453,  where  it  was  held 
that  a  voluntary  covenant  to  secure 
by  will  the  payment  of  a  sum  of 
money  to  be  applied  for  charitable 
purposes  cannot  be  satisfied  oul  of 
the  impure  personalty  of  the  cove- 
nantor, and  the  debt  created  by 
the  covenant  must,  like  a  legacy, 
abate  in  the  proportion  of  the-  im- 


pure  i"  tl  Ity.     In 

the  later  c       oi   /.'   RobeoD,  I 
D.  156,a  settlor  covenanted  to  pay 
a  Mini  of  money  to  ti  i  cer- 

tain trusts  with  remainder  as  his 
wife  should  appoint,  and  she  by 
deed  appointed  the  same  to  charit- 
able uses  and  » 1  i <-« I  before  the 
>ettlor.  The  settlor  died  without 
having  paid  the  money.  It  was 
held  that  the  money  was  a  mere 
debl  from  the  settl  .  and, 

though  it  would  be  payable  to  the 
trustees  of  the  charity  in  part  out 
of  the  proceeds  of  land,  it  was  not 
in  any  part  void.  The  case  of 
Jeffries  <■.  Alexander  was  much 
discussed  by  the  learned  Judges  in 
their  judgmenl  in  this  case  and 
distinguished  by  them. 


eh.  i.  §  ii.]  To  Charitable  Uses.  917 

ite  13  Eliz.  c.  4,  or  to  any  purpose  of  a  similar  nature  (/»), 
•  1  ae  bequests   t«t  charitable  uses,  within  the 

i.  [I.C.  86.      The  statute  of  183S  repeals  48  Eliz. 

.  but  by  Beet.  18  (2  reciting  the  preamble  to  that 

.  which  mentions  gifts  for  relief  of  aged,  impotent,  and 
1"  ople,  for  maintenance  of  Bick  and  maimed  Boldiers  and 
mariners,  Bchoola  of  learning,  lr  and  scholars  in 

univi  for  repair  of  bridges,  ports,  havens,  causeways, 

chui  t-banks  and  highways,  for  education  and  prefer- 

ment of  orphans,  for  relief,  stock  or  maintenance  for  hous.  - 
of  c  ,  for  marriages  of  poor  maids,  for  support,  aid, 

and  help  of  young  tradesmen,  handicraftsmen  and   persons 
y<  d,  for  relief  or  red<  mption  of  prisoners  or  captives,  for 

aid  or  ease  of  any  \ r  inhabitant   concerning  payment  of 

ing  out  of  soldiers  and  other  taxes,  it  provides  as 

follows:  "Whereas  in  divers  enactments  and  documents  re- 

ide  to  charities  within  the  meaning,  purview  and 

rpretation  of  the  said  Act  (n) :  ]'« ■  i;  therefore  enacted  that 

h  chariti*  a  shall  trued  as  referent  i 

within  the  meaning,  purview  and  interpretation 

<»t*  the  said  preamble." 

l*im  .  [I.e.  86,  not  only  bequests  for  the  education 

lief  of  the  poor,  as  by  f  schools  (o)  or  hospitals  (p), 

>r  inhabitants,  not  receiving  alms,  of  a  particular 
pari  to  the  w  idowfl  ami  children  of  the  seamen  belong- 

ing to  a  particular  pla  ts  for  public  pur- 

(m)  See  Tun         i  iiarish  for  the  purpose  of  building 

317.  a  workhouse  under  powers  con- 

(n)  /.-.,  43  Kliz.  •  ferred  on  them  by  b.  8  "f  69  I 

(<■)  A'-.  -Gen.    .    Eyde,  AmbL  III.  c.    12,  was   not  within    the 

760.    Atty.-Gen.    .  Nash,  :;  Bro.  description  of  charitable  uses  as 

3,  subject  -         8     '■'  the  enumerated  in  the  .statute  of  43 

Mortmain  Act,  lvvv.  Eliz,     Kay,  J.,  however,  in  Web- 

fttl          .    !  ter  p.  Southey,  36  C.  D.  9,  seems 

Wms.  120.     Pelham  v.  Anderson,  to  chink  tbis  decision  difficult  to 

1    Bro,  C    C.    ill.  note.     Foy    --.  reconcile  with  a  Beries  of  decisions 

■   ('.\.  l»',:;.     it  was  decided  in  Equity  cited  in  his  judgment. 

in  Burnaby   .  Barsby,4  H.&N.690,  (o)  Atty.-Gen.  v.  Clarke,  Ambl. 

that    a    conveyance    of    land    tn  422. 

churchwardens  and                  •  •!'  a  (;■)   Powell     v.    Atty.-Gen.,    3 
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poses,  whether  local  or  general  (s),  were  held  bequests  to  chari- 
table uses.  So  the  Royal  Society  and  the  Royal  Geographical 
Society  are  charitable  institutions  (*),  as  are  the  Society  for  the 
Protection  of  Animals  liable  to  Vivisection  and  the  Home  for 
Lost  Dogs  {it).  So  also  a  bequest  to  the  British  Museum  (x), 
or  for  the  improvement  of  a  particular  city  (//),  or  for  the 
establishment  of  water-works  for  the  use  of  the  inhabitants  of 
a  particular  town  (z),  or  of  a  perpetual  botanical  garden  for 
the  public  benefit  («) ;  and,  likewise,  bequests  for  the  pro- 
motion of  the  Protestant  religion,  as  for  the  advancement  of 
the  Christian  religion  among  infidels  (6),  or  for  the  establish- 
ment of  a  preacher  in  a  particular  chapel  (c),  or  for  the  benefit 
of  the  poor  dissenting  ministers  residing  in  any  of  the 
counties  in  England  (d),  or  a  bequesl  for  keeping  in  repair 
the  fabric  or  the  ornaments  of  a  parish  church,  or  a  memorial 
window,  or   a   monument    in  it  (/•),  or  for  the  repair    of  a 


Meriv.  48.  Sec  also  Atty.-<  ten.  v. 
Comber,  2  Sim.  &  Stu.  93.  As  to 
the  cases  where  bequests  to  poor 
relations  are  considered  as  bequests 
to  charitable  uses,  see  White  v. 
White,  7  Ves.  423.  Atty.-Gen. 
v.  Price,  17  Ves.  371.  Gillam  r. 
Taylor,  L.  R.  16  E.  [.  581.  See  and 
compare  Isaac  v.  Defriez,  AmbL 
599,  and  Atty.-Gen.  v.  Northum- 
berland, 7  C.  D.  74.".. 

(s)  See  Atty.-Gen.  v.  Pearce,  2 
Atk.  88.  Atty.-Gen.  v.  Corporation 
of  Shrewsbury,  6  Beav.  220. 

(t)  Beaumont  r.  Oliveira,  L.  R. 
4  Ch.  309,  affirming  the  decision  of 
Stuart,  Y.-C.,  in  L.  B.  6  Eq.  534. 

(u)  Re  Douglas,  35  C.  D.  472,  hut 
quaere  whether  the  Society  for  the 
Total  Suppression  of  Vivisection 
is  a  charity,  ib. 

(aj)  British  Museum  v.  White,  2 
Sim.  &  Stu.  594. 

(y)  Howse  v.  Chapman,  4  Ves. 
542.  Mitford  v.  Reynolds,  1  Phill. 
Ch.  C.  185.     Mayor  of  Faversham 


v.  Ryder,  I-  Beav.  318.     5  DeGex, 
M.  &  i;.  350. 

.  Williams,  AmbL 
651.  Atty.-Gi  u.  ,-.  ELeelis,  2  Sim. 
&  Stu.  67.     Atty.-Gen.  v.  Eastlake, 

11     II,   lv.    ■_ 

(a)  Townlej  .  Bedwell,  <;  Ves. 
L94. 

(6)  Am  .-i  len.  v.   Virginia  Col- 
Vi  s.  2  13. 

('■)  <  -ii'  I      e,  4  Bro.  C.  C. 

67.     S.  C.   1   Ves.  .Ms.    Thornber 
v.  Wilson,3  Drewr.245.     i  Drewr. 
350  ;  but    si  e  I  >oe   v.  Aldridj 
T.  1!.  264.     Doe  v.  <  topestake,  6 
East,  328. 

(d)  Waller  o.  Childs, AmbL  524. 
Atty.-Gen.  v.  Fowler,  15  Ves.  B5. 
See  also  Atty.-Gen.  v.  Lawes,  B 
II  ire,  32. 

(< )  Hoare  v.  <  teborne,  L.  R.  1  Eq. 
■"'s"> ;  lmt  a  gift  for  the  perpetual 
repair  of  a  grave  or  vault  not  with- 
in the  church  is  not  a  charitable 
Legacy  :  i'>.  Re  Vaughan,  3:3  CD. 
1-7.  ' 
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parsonage    /),  or  a  1-  an  annual  sum  to  the  clerk  of 

a  parish  to  keep  the  chimes  in  repair,  to  play  certain 
psalms  (-/I,  or  to  tin-  vi.-ar  or  corate  of  a  particular  place,  for 
preaching  an  annual  sermon  on  a  certain  day(/t),  or  to  build 
an  organ  gallery  in  a  parish  church  (t),  or  to  be  paid  on  a 
d  day  to  the  Bingers  sitting  in  the  gallery  of  the 
church  (A  i  :  were  deemed  bequests  to  charitable  uses  within 
the  Statu;,  of  Mortmain.  The  same  has  1«  en  held  of  a  gift 
"  tor  the  benefit  and  advancement  and  propagation  of  educa- 
tion and  Learning  in  every  part  of  the  world,  as  far  as  circum- 
s  will  permit  "  [l)  :  and  of  a  gift  for  the  increase  and 

encouragement   of  g 1   servants  (;/i).      A  pious  use  is  not 

necessarily  a  charitable  as 

before  the  statute  18  Geo.  [IT.  c.  107,  bequests  to  the 
corporation  of  Queen  Anne's  bounty,  for  the  augmentation  of 
poor  ricai  .  or  small   livings(n),   were  holden  to  be 

charitable  beq  i  ;  hut  by  the  provisions  of  that  statute, 

a  devise  of  real    .  -tat.  .  afl    W<  !!    a-   of   any  g Is  and  chattels, 

f«T  th«-  1».  Q(  fit  of  Qu*  en  Anne's  bounty,  is  rendered  valid. 

in,  bequests  for  building  churches  are  regarded  as 
charitable  But  by  statute  13  Geo.  HI.  c.  108,  it  is 

enacted,  that  all  persons  may,  by  Will  executed  three  months 


(/)  Atty.-Gen.  r.l  Bro. 

(-/)  Tun  .  Mr,. 

(A)  8  Rollins,  Righm. 

171      -  Mod  221.     Durour 

.  Ifotteux,  l  Ve*  Sen.  .".•_'".    Tur- 
ln-r  ,•.  <  >_'.li  a,  i  <  !ox,  316. 

(i)  Ailiiani  r.  <  !ole,  6  B<  av.  ! 

(Jb)  Tin  a.!  r.Ogden,  I  Uox,316. 

(0  Whii  ki  Hume,  l  I  Beav. 
509  L  De  ( rex,  M.  vV  Q.  506.  7 
11.  L.  C.  124 

(in)  Loscombe  v.  Wintringbam, 
13  1'..  a\ .  87,  A  great  many  au 
thorities  on  this  subject  will  1><- 
found  collected  in  the  Reporter's 
note  to  tin-  above  case.  See  also 
Heath  v.  Chapman,  -2  Drewr.  417. 
A  trust  for  publishing  and  propa- 


I     writings     of 
Joanna    Southcote,"  was    held  a 

g 1   charitable  trust  :   Thornton 

.  Howe,  :;i  Beav.  1 1. 

I  !•  .ith  v.  <  'hapman,  -  Drewr. 
417. 

{i>)  Widmore  v.  Woodroffe,AmbL 
l 
(y.    Middleton    /■.  Clitherow,  3 

734. 
(7)  In  these  cases  bequests  of 
money  were  held  void,  on  the 
ground  that  the  corporation  was 
bound  by  its  rules  to  lav  it  out  in 
land. 

(/)  Pritchard  v.  Arbonin,  3  Russ. 
Chanc.  C.  456.  See  Doe  v.  Haw- 
thorn, -j.  v..  &  a.  tic. 


920  Of  Legacies.        [Pt.  hl  Bk.  in. 

at  least  before  death,  bequeath  all  their  estate  in  real  pro- 
perty, not  exceeding  five  acres,  or  goods  and  chattels,  not 
exceeding  in  value  500Z.,  for  the  erecting,  rebuilding,  repair- 
ing, purchasing,  or  providing  any  church  or  chapel  where  the 
Liturgy  of  the  Church  of  England  shall  be  used,  or  any 
mansion-house  for  the  residence  of  any  minister  of  the 
Church  of  England  officiating  in  such  church  or  chapel,  or 
any  out-buildings,  churchyard  or  glebe  for  the  same 
tively(s).  The  Act  proceeds  to  provide  that  any  gift, 
exceeding  five  acres,  or  500/.,  is  to  be  reduced  by  order  of 
the  Chancellor  on  petition  :  And  that  no  glebe  containing 
upwards  of  fifty  acres  shall  be  augmented  by  more  than  one 

acre  (<)• 

A  bequest  of  money,  to  be  raised  out  of  real  estate  for  the 
purpose  of  erecting  a  monument  to  the  testator's  memory,  is 

not  a  charitable  use  (u).  Nor  is  a  trust  to  repair,  and,  if  net  d 
be,    rebuild,    a    vault    and    tomb   for    tie  -r    and     his 

family  (./).  And  it  is  established  that  a  gift  merely  for  the  pur- 
pose of  keeping  up  a  tomb  or  a  building,  which  is  of  no  public 
benefit,  and  only  an  individual  advantage,  i->  not  a  charitable 
use  but  a  perpetuity,  and  therefore  void  (//>. 

(s)  Champney  v.  Davy,  11  CD.  make  any  such  gift,  grant 
<)4i).  O'Brien  v.  Tyssen,  28  C.  D.  alienation.  This  proviso  has  1 
372.  See  Dixon  v.  Butler,  3  Y.  &  held  not  to  be  affected  by  the  pro- 
Coll.  677.  A.  gift  of  the  proceeds  visions  of  sect.  1.  buds.  1  of  the 
of  land  is  not  within  the  protection  Married  Women's  Property  Act, 
of  this  Act :  Incorporated  Church  1882.  /.'•  Smith's  Estate,  36  C.  1>. 
Building   Society  v.  Coles,   5   De  689. 

Gex,  M.  &  G.  324.    Where  a  gifl  (it)  Mellick   v.   The  Asylum,  1 

of  pure  and  impure  personalty  is  Jacob.    lso.      Adnam   v.   Col 

made  to  trustees  to  erect  or  endow  Beav.  353.     See   Mitford   v.   Rey- 

a  church  they  are  entitled  to  5001.  nolds,  1  l'hill.  <  .  < '.  185.     16  Sim. 

out  of  the   impure  personalty   as  105. 

well  as  to  all  the  pure  personalty.  (.<•)  Doe  i\  Pitcher,  6  Taunt.  359. 

Sinnett  v.  Herbert,  L.   It.  7  Ch.  However,   Lord  Ellenborough  ex- 

232.      Champney    v.    Davy,    ubi  pressed  an  opinion  that,  although 

sup.  it  was  not  a  charitable  use.  with 

(t)  It  is  also  provided  by  sect.  1  respect  to  the  party's  own  inter- 
that  the  Act  shall  not  extend  to  ment,  it  was  so  with  respect  to  that 
enable  any  person  within  age  or  of  of  his  family.     Sed  quaere,  and  sec 
non-sane     memory,    nor     women  infra,  note  (ij). 
covert  without  their  husbands,  to  (y)  Thompson  v.  Shakespear,  1 
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i in,  a  gift  to  one  of  the  chartered  companies  in  the  city 
of  London,  for  an  increase  of  their  stock  of  corn  for  the  service 
of  the  market  in  London,  is  a  donation  for  the  benefit  of  the 
and    its    revenue-;,    and    not    a    charitable    r. - 
|iiest  to  a  Friendly  Society  in  aid  of  its  funds 
is  or  st  to  charitable  uses   Beems  an  open 

ion  (a). 
With  r<  ption  in  favour  of  the  Universities, 

and  the  c  I  •  'ii,  Winch  .it  was 

under  th<    '  hi  statute  held  that  the  legislature  meant 

Buch  devises  only  as  were  really  and  bona  J  I  for 
the  1 1  the  colleges,  and  not  those  in  which  the  legal 

•  the  college,  in  trust  for  other  charitable 
pnrpo  The  Act  of  1888  :tend  to  Scotland 

.11.'  b  is  local,  will  it  extend  to  pro- 

hibit dispositions  of  real  estate,  or  personal  prop<  rty  conn*  cfc  d 
with  real  In  the   \  .  or  other  colonies (c). 

]Jut  bequests  of  \-  ted  with  real 

England,  to  be  laid  out  in  land  in  Scotland,  Ireland,  &c.,  for 
charitable  uses,  are  void  (d).    Andinth  .-Gen.  v. 

Mill  ('■ ),  whci.       -     bchman,  by  Will  in  the  English  form, 


The  exceptions 
■•  tt-ute, 
the 
Dnivereil 


Johns.  <;]  2.    <  lai  ne  r.  L 

.1.  75.     Rickard  .-.  I 
son,  ::i   Beav.  24  L     Hi 

l'"rn>\   L   EL  1   l'.'i 

all,  L  R.  18  K-|.  11 L 

William-.. '■  i  .  I».  736. 

R    Vaugl 
1>.  L87.     S  to   a   toml 

monument  within  the  church:  11 
tborne,  ";  •  ]■•  920. 

(;)  Am  hew' 

<  Sompanj .  1  Mylne  &  K. 
(o)  Bt  Clark's  Trusts,  l   CD. 
BCD. 
164 
(b)  Att  .    Tanered,    1 

.  l"..  Atty.-<  i.-n.  ,-.  Munby, 
1  Meriv.  327.  See  also  Atty. -Gen. 
9.  Whoi  wro  d,  l  Vea,  Sen.  ">:J4.  It 
was  -ai<l  by  Lord  Koithington,  in 
The  Atty.-Gen.  n.  Tanered,  that  the 


..i  the 
tute:  but  this  dis- 
tinction   was    donbted    by    Lord 
ghborongb  :      Atty.-<  ren. 

3   ■ 
Att  St. -wart,     -2 

Meriv.  14:5.     Nor  to  the  ESasI  In- 
.  E.   I. 
Comp.,    l    Moo.    P.   C    175,   1  •-. 
Mill  colds,  l  PhilL  C.C. 

185,   192.     Whicker   v.   Hume,  7 
H.  L  C. 

(-/)  Curtis    r.    Ilutton,    14    V<  s> 

I  3  l: oas.  '  ban  .  I  32a  5 
Bligh,  N.  C.  593.  The  gift  would 
have  been  good  if  the  trustees  had 
had  an  option  of  buying  the  lands* 
.  either  in  Scotland  or  in  Eng- 
land. 


-ts  of 
land  in 

nd, 
li    land  or  the 


U  of 
land,  .^c,  to 
]■••  laid  "iu  in 
Scotland  : 
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cases  of 
bequests  to 
legatees, 
accompanied 
by  bequests 
to  charity  : 


Gift  over  if 
the  previous 
gift  should  be 
void  under  the 
statute. 


Of  Legacies.         [Pt.  in.  Bk.  in. 

made  in  England,  gave  the  residue  of  his  personal  estate  to 
trustees,  of  whom  some,  but  not  all,  were  resident  in  Scot- 
land, upon  trust,  to  lay  out  the  same  in  the  purchase  of  lands, 
or  rents  or  inheritance  in  fee  simple,  for  the  intent  expressed 
in  an  instrument  of  even  date  with  his  Will ;  and  by  that  in- 
strument he  directed  the  trustees  of  his  Will  to  pay  the  rents 
annually  to  certain  other  trustees  who  at  all  times  were  to  be 
persons  residing  within  twenty  miles  of  Montrose,  to  be  by 
them  applied  to  the  relief  of  indigent  ladies  in  Montrose,  or 
within  twenty  miles  of  that  town:  it  was  holden  by  Lord 
Lyndhurst,  and  afterwards  by  the  House  of  Lords,  that  the 
bequest  was  void. 

It  is  necessary  to  advert  to  a  class  of  bequests  on  which  tin- 
Georgian  statute  was  held  not  to  operate.  This  class  consists 
of  cases  where  there  is  a  bequest  to  particular  legatees,  to 
which  the  statute  does  nut  apply,  accompanied  by  a  disposi- 
tion void  by  the  operation  of  the  statute  :  In  th<  ->■  cases  the 
rule  is,  that  if  the  two  objects  arc  not  inseparably  blended, 
the  bequest  in  favour  of  the  unobjectionable  purpose  will  be 
supported,  although  the  charitable  disposition  shall  fail  (/)  : 
but  if  the  unobjectionable  bequest  be  BO  mixed  up  with  the 
purpose  of  the  charity,  as  to  be  dependent  on  it,  the  bequest 
must  be  considered  indivisible  and  voidQ/). 

A  gift  over  to  take  effect  if  the  previous  gift  should  be 
adjudged  void  by  the  Law  of  Mortmain,  is  valid  {h). 

Bequests  to   charitable   uses,   made  void  by    the    statute 


(/)  Blandford  v.  Fackerell,  4 
Bro.  C.  C.  394.  Doe  v.  Aldridge, 
4T.  B,  264.  Atty.-Gen.  v.  Step- 
ney, 10  Ves.  22.  Waite  v.  Webb, 
Madd.  &  Geld.  71.  Doe  v.  Pitcher, 
(5  Taunt.  359.  Doe  v.  Wrighte,  2 
B.  &  A.  710.  Doe  v.  Harris,  1G 
M.  &  W.  517. 

(g)  Durour  v.  Motteux,  1  Ves. 
Sen.  323.  Atty.-Gen.  v.  Goulding, 
2  Bro.  C.  C.  428.  Atty.-Gen.  v. 
Whitchurch,  3  Ves.  141.  Atty.- 
Gen.  r.  Davies,  9  Ves.  535.    Atty.- 


Qen.  '•.  Jliimuaii,  2  Jac.  &  Walk. 
170.  Limbrey  v.  Gurr,  Madd.  & 
Geld.  151.  See  also  Morice  u  Bp. 
of  Durham,  10  Ves.  538.  Mitford 
t>.  Reynolds,  1  Thill.  Ch.  C.  185, 
lUC.  Hi  Sim.  105.  Smith  v. 
Oliver,  11  Beav.  481.  JfeCox,  7 
C.  D.  204. 

(/i)  Carter  v.  Green,  3  Kay  &  -I. 
591.  Warren  v.  Budall,  4  Kay  & 
J.  603.  Hall  r.  Warren,  9  H.  L.  C. 
420. 
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devolve  on  the  testator's  heir  (7),  or  his  next  of  kin  (h),  or  the 
residuary  legatees,  according  to  the  nature  of  the  property 
bequeath  <1,  and  the  language  of  the  AVill 

It  must  1).'  observed  in  conclusion,  that  purposes  of 
liberality  and  benevolence,  or  private  charity,  do  not  amount 
'.  >  "charitabli  use  in  which  that  expression  is 

used  in  the  Courts  of  Law  and  Equity,  with  reference  to  the 

t :  Thus,  a  bequest  in  trust  for  Buch  objei 
"benevolence  and  liberality"  as  the  trustee  in  his  own  dis- 
cretion shall  most  approve  (m),  is  not  a  legacy  to  a  charitable 
it  was  held  by  the  Court  of  King's  Bench  {n),  that 
a  del  -ion   in  land,  to  he  applied  by 

them  and  their  successors,  and  the  officiating  ministers  for 
the  time  being  of  a  Methodist  congregation,  as  they  should 
think  lit  t«>  apply  the  same,  was  not  :;  devise  to  charitable  uses 
within  the  stat.  '.»  Geo.  II.  c.  86.  Again,  a  bequest  for  such 
'•  benevolent  purpi  the  trustees  in  their  integrity  and 

discretion  may  agree  on(o),  or  "to  he  given  in  private 
•  haii:  is  not  to  he  considered  a  bequest  to  charitable 


On  whom  the 
bequests  void 
by  the  statute 
devolve. 

Indefinite 
bequests  for 
liberal  or 
benevolent 
purposes,  or 
]  private 
charity,  not 
charitable 
. 


(i)  Arnold  v.  '  liapman,  1   Y.  t. 
Ramsey,  2  V. 
ft  &  294. 

(/. )  Howse  ■-.  <  liapman,  i  \  • 

(/)  S  .  ]'.  585.     <  '■"  k 

Stat;  I    impany,  .'*  M\  In.  ov 

C  262.     Henchman  v.  Atty.-Gen., 
:5  M.  >v  K.  485. 

(m)  nforice  v.  Bp.  of  Durham, '.» 
522. 
D        .    I    |  ■  -  •   ' .  .   6    I "  -  • . 
328. 

(o)  James  v.  Allen,  :>>  Meriv.  17. 
As  to  cases  where  the  disposition 
>>f  a  fund  for  charitable  purpoe 
left  to  the  discretion  of  legatees  in 
trust,  see  Waldo  v.  Caley,  16  Ves. 
206.  Down  v.  Worrall,  l  M.&  K. 
561.  Horde  o.  Lord  Suffolk,  2  M. 
ft  K.  59.  Ellis  v.  Selby,  l  Mylne 
&   Cr.  286.     Baker   v.  Sutton,   1 


Keen,  224.  Nightingale  v.  Ooul- 
burn>5  Hare,  W4  2  PhilL  Ch.C. 
.vu.  Townahend  v.  Cams,  3  Hare, 
l'">7.  Kendal]  v.  Granger,  5  Beav. 
Salusburj  v.  D(  aton,  :'.  Kay 

529.  Wilkinson  >:  Lindgren, 
I..  i;.  ;,  el,.  570.    Ma   «u<«fe^a. 

)  ( tanmanney  v.  Butcher,  1 
Turn.  &  Russ.  260.  See  also  Vezey 
r.  Jamson,  l  Sim.  &  Stu.  71.  Nash 
p.  Sforley,  5  Beav.  177. 

(q)  Where  a  Will  contained  a 
direction  that  debts  and  Legacies 
other  than  charitable  legacies) 
should  be  paid  out  of  impure 
personalty  and  charitable  legacies 
out  of  pure  personalty  and  a  he- 
quest  tu  each  of  ten  poor  clergy- 
men of  tin-  Church  of  England  to 
be  selected  by  a  friend  of  the  tes- 
tator's, it  was  held  by  Malins, 
Y.-C,  that  these  were  not  charit- 
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This  distinction  is  attended  with  important  consequences, 
inasmuch  as  the  rule  is  completely  established,  that  where  a 
charitable  purpose  (in  the  technical  sense)  is  expressed,  how- 
ever general,  the  bequest  shall  not  fail  on  account  of  the 
uncertainty  or  failure  of  the  object ;  but  the  particular  mode 
of  application  will  be  directed  by  the  King's  sign  manual  in 
some  cases,  in  others  by  the  Court  of  Chancery  (r).  But 
where  a  bequest  is  for  a  purpose  of  liberality  or  benevolence, 
or  private  charity,  not  amounting  to  a  "  charitable  use/'  and 
is  of  a  nature  so  general  and  undefined  as  to  be  incapable  of 
being  executed  by  the  Court,  it  fails  altogether,  and  the  heir- 
at-law,  or  the  next  of  kin,  as  the  case  may  be,  becomes  entitled 
to  the  property  (s),  as  in  the  case  of  bequests  void  by  the 
statute. 


able  legacies,  but  payable  out  of  the 
testator's  general  estate.  Thomas 
v.  Howell,  L.  R.  18  Eq.  L98. 

(r)  By  Sir  Wm.  Grant  in  Mo- 
rice  v.  Bishop  of  Durham,  9  Ves. 
405.  Simon  v.  Barber,  6  Russ. 
112.  Hayter  v.  Trego, 5  Russ.  II::. 
Bennett  y.  Hayter,  2  Bear.  81.  At- 
torney-Gen. v.  Lawes,  8  Hare,  32. 
Losconibe  v.  Wintringham,  L3 
Beav.  87.  The  distinction  seems 
to  be  that,  where  there  is  a  general 
indefinite  charitable  purpose,  not 
fixing  itself  on  any  particular  ob- 
ject, the  disposition  is  in  the  King 
by  the  sign  manual ;  but  where 
the  gift  is  to  trustees,  with  general 
or  some  objects  pointed  out,  which 
fail,  the  Court  will  take  upon  itself 
the  execution  of  the  trust :  Om- 
manneyv.  Butcher,  1  Turn.  &  Russ. 
270.  Moggridge  r.  Thackwell,  7 
Ves.  36.  Atty.-Gen.  v.  ( Uadstone, 
13  Sim.  7.  Reeve  r.  Atty.-Gen., ; 3 
Hare,  191.  Pocock  v.  Attv.-Gen., 
3  C.  D.  342.  Wilkinson  ,'.  Lind- 
gren,  L.  R.  5  Ch.  570.  R  Jar- 
man's  Estate,  8  C.  D.  584.  For 
cases  where  the  Court  executed 
the  trust  cy-prte,  see  Atty.-Gen.  r. 


Ironmongers'  Co.,  -  M.  &  K.  57';. 

Atty.-Gi  ::.    .  B  altl  ee,2VeH.  380. 

•  i     r.   Trego,    5    Russ.    L13. 

Mayor  of  Lyons  p.  Adv.-Gen.  of 

il,  l  App.  <  las.  91.     Bia 

!>.  160.  /,'.  Slevin 
[1891],  2  Ch.  236,  reversing  Stir- 
ling, .1.  [189]  \    1    Ch.   : 

where  the  <  '"Hit  would  not 
execute  the  trust  cy-j  I  berry 

v.  Mott,  l  M.  &  Cr.   L23.     Clarke 
v.  Taylor,  l   Drew.  648.     R 
v.  Kellett, :?  Sm.  &  <;.  2(54.     L 
ford  v.  Gowland,  3  Giff.  617.   New 
naker,  L.   R.  -t   Eq,  655.     /.' 
Prison  Charities,  L.  R.  L6  Eq.  129. 
Fish  •-.  Atty.-G(  m.  L.  R.  4  Eq.  521. 
/,'■  Ovey,  29C.  D.560.    R*  White's 
Trusts,  33  C.  D.  449. 

(s)  Moricev.  Bishop  of  Durham, 
0  Ves.  399.  l"  \ ".  -.  522.  James 
v.  Allen. :'.  Meriv.  17.  Ommanney 
v.  Butcher,  1  Turn.  &  Russ.  260. 
Vezey  v.  Jamson,  1  Sim.  ec  Stu. 
71.  Fowler  v.  Garlike,  1  Buss.  & 
M.232.  Ellis  .-.  Selby.  1  M.&  Cr. 
286.  Williams  v.  Kershaw,  5  CI. 
&  F.  111.  Kendall  v.  Granger,  5 
Beav.  3(>o.  Dolan  v.  Macdermot, 
L.  i;.  5  Eq.  60.     L.  R.  3  Ch.  07c. 
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It  will  be  Been  in  the  foregoing  pages  that  bequests  are 
sometimes  void  by  reason  of  their  falling  within  the  Mort- 
main Statul  .  and  Bometimes  by  reason  of  the  uncertainty  of 
or  the  failure  of  the  object,  and  that  generally 
When  the  bequest  is  wholly  void  the  heir-at-law  or  next  of 
1'In-  :,s   ll"  <  Qtitled   to  the  property. 

Sometimes,  how<  v<  r,  qu<  Btions  arise  by  reason  of  the  bequest 
being  held  only  partially  void,  and  in  such  cases  the  rule  would 

•ws.  that  where  there  is  s  gift  of 
money  on  trust  to  apply  a  portion  of  the  income  for  a  definite 
1""  i  applythe  surplus  for  another  purpose,  if 

the  first  gift  fails,  the  whole  income  falls  into  the  surplus,  and 
tlmt  wl"  lL'  >n  can  fairly  ascertain  what  is  the 

extreme  sum  required  for  the  first  purpose  (0,  the  principle 
being  that  only  so  much  of  the  fund  as  is  required  for  the 
ill,,^!l1  l"11'!  be  abstracted,  and  the  gift  for  the  ill. 

porpose  being  is  required,  ai  tly  the 

entire  fund  rem;::  the  valid  purpose(M). 

The  effect  of  the   Mortmain  and    Charitable    D        Act,  54*55Yict. 
|N^-  :'       ■  ""  much  altered  by  tin-  Mortmain  and  Charitable 
J91,  which  provides:— 

1    iu    the    Mortmain    and    Charitable     I"  Definition  of 

■,linth:  l11  included  -  andhere-  5i&52Vict. 

,lit;lI11,1:!~-  corporeal   i  rporeal,  of  any  tenure,  1.-:;   not   ' 

money  secured  on  land  or  other  p<  rsonal  from 

or  conned  d  with  land:  and  the  definition  of  land  contained 
in  the  Mortmain  and  Charitable  Usee  Act,  1888,  is  hereby 
repealed." 

Bt.    i.    ••  In  this  Act  the  word  '  assurance  '  shall  have  the    Meamngof 

B«ne  meanh  .  as  in  the  Mortmain  and  Charitable  Uses  \ct    ,,a88urance-" 
1888." 

(0  Magistrates    of    Dundee    >:  v.  Brown,  <;  Ves.  404     Fowler  v 

Monia,  3    Macq.     i:;;.     Fiek  v.  Fowler,  33  Bea v.  616     Cramp  v 

Atty.-(  fen.,  L.  !:.}  Eq.  521.     Daw-  Playfoot,  4  K.  &  J  479 

•  Sma11'   '-    ,:-  18   Eq-    HI.  („)  Aa  to  marshalling  assets  in 

Re   Williams,  5   C.    I'.   7:,",.     Re  favour  of  charitable  bequests,  see 

Birkett,  !»  C.  1».  576.  Re  Vaughan,  post,  p.  13:jo. 
■">■'!  I '.  D.  187.     Compare  Chapman 
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Land  assured 
by  Will  for  a 
charitable 
purpose  to  be 
sold 


Land  after 
expiration  of 
time  limited 
for  sale  to  be 
sold  by  order 
of  Charity 
Commissioners. 


16  &  17  Vict, 
c.  137. 


Personal  estate 
by  will  directed 
to  be  laid  out 
in  land  not  to 
be  so  laid  out. 


Power  to  retain 
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Sect.  5.  "Land  may  be  assured  by  Will  to  or  for  the 
benefit  of  any  charitable  use,  but  except  as  hereinafter  pro- 
vided, such  land  shall,  notwithstanding  anything  in  the  Will 
contained  to  the  contrary,  be  sold  within  one  year  from  the 
death  of  the  testator,  or  such  extended  period  as  may  be  de- 
termined by  the  High  Court,  or  any  Judge  thereof  sitting  at 
Chambers,  or  by  the  Charity  Commissioners  "  (x). 

Sect.  6.  "  So  soon  as  the  time  limited  for  the  Bale  of 
any  lands  under  any  such  assuranee  shall  have  expired 
without  completion  of  the  sale  of  the  land,  the  land  tins. .1.1 
shall  vest  forthwith  in  the  official  trustee  of  charity  lands,  and 
the  Charity  Commissioners  shall  take  all  necessary  steps  lor 
the  sale  or  completion  of  the  sale  of  such  land  to  be  ell' 
with  all  reasonable  speed  by  the  administering  trustees  wi- 
the time  being  thereof,  and  for  this  purpose  the  said  Com- 
missioners may  make  any  order  under  their  seal  directing 
such  trustees  to  proceed  with  the  sale  or  completion  of  the 
sale  of  the  said  land  or  removing  such  trustees  and 
appointing  others,  and  may  provide  by  any  Buch  order  for  the 
payment  of  the  proceeds  of  sale  to  the  official  trustee 
charitable  funds  in  trust  for  the  charity,  and  lor  the  payment 
of  the  costs  and  expenses  incurred  by  the  said  administering 
trustees  in  or  connected  with  such  sale,  and  every  such  order 
shall  be  enforceable  by  the  same  means  and  be  subject  to  the 
same  provisions  as  are  applicable  under  the  Charitable  Trusts 
Act,  1853,  and  the  Acts  amending  the  same,  respectively, 
to  any  orders  of  the  said  Commissioners  ma  le  thereunder."' 

Sect.  7.  "Any  personal  estate  by  Will  directed  to  be  laid 
out  in  the  purchase  of  land  to  or  for  the  benefit  of  any 
charitable  uses  shall,  except  as  hereinafter  provided,  be  held 
to  or  for  the  benefit  of  the  charitable  uses  as  though  there 
had  been  no  such  direction  to  lay  it  out  in  the  purchase  of 
land." 

Sect.  8.  "It  shall  be  lawful  for  the  High  Court,  or  any 


(./•)  Land  assured  for  Technical 
and  Industrial  Institutions  under 
55  &  56  Vict.  c.  29,  is  excepted 


from  this  section  by  s.  10  of  that 
Act. 
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Judge  thereof  sitting  at  Chambers,  or  for  the  Charity  Com-  land  in  certain 
missioners,  if  satisfied  that  land  assure!  by  Will  to  or  for  the 
benefit  of  any  charitable  use,  or  proposed  to  be  purchased  out 
of  personal  i  state  by  Will  directed  to  be  laid  out  in  the 
purchase  of  land,  is  required  for  actual  occupation  for  the 
purposes  of  the  charity  and  not  as  an  investment,  by  order  to 
sanction  the  retention  or  acquisition,  as  the  case  maybe,  of 
such  land." 

■.  9.    "  ThiB  A<-t  shall  only  apply  to  the  Will  of  a  testa-    Amplication  of 

tor  dying  after  the  passing  of  this  Ai  •  "    n. 

Beet.    10.   "Nothing  in  this  Act  contained  shall  limit  or  Saving. 
aifa  ..niptiuiis  contained  in  Tart  1IL  of  the  -Mortmain 

and  Charitable  Uses  Act,  1888,  or  apply  to  any  land  or 
persona]  laid  out  in  the  purchase  ol*  land  acquired 

under  any  assurance  to  which  Buch  exemptions  or  any  of 
them  apply,  (.r  shall  exclude  or  impair  any  jurisdiction  or 
authority  which  mighi  otherwise  be  i  i  by  a  Court  or 

Judge  of  comp  teni  jurisdiction  or  by  the  Charity  Com- 
missioners." 

(;/)  The  Act  applies  to  all  cases  whether  the  Will  was  made  before 
In  which  the  testator  dies  after  the  or  after  Mich  date.  J:  Bridger 
date  oi   the   ;  the  Act,     1 1898]  l  Ch. 
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CHAPTER    THE    SECOND. 

OF    THE    CONSTRUCTION    OF    WILLS    OF    PERSONALTY. 

SECTION    I. 

Of  the  General  Rules  of  Construction. 

J.T  is  obviously  not  within  the  scope  of  this  Treatise  to  enter 
fully  into  the  general  doctrine  of  the  construction  of  Wills. 
It  may,  however,  he  useful  to  state  briefly  Borne  of  the  most 
important  rules  which  have  been  established  upon  this  sub- 
General  ject.  And  it  may  also  he  expedient  to  prefix  a  statement  of 
principle.  ^e  general  principle  on  which  Wills  arc  to  be  expound*  d. 
The  question  in  expounding  a  "Will  is  not  what  thi 
meant,  but  what  is  the  meaning  of  his  words  :  The  use  of  the 
expression,  that  the  intention  of  the  testator  is  to  he  the 
guide,  unaccompanied  with  the  constant  explanation  that  it  is 
to  be  sought  in  his  words,  and  a  rigorous  attention  to  them, 
is  apt  to  lead  the  mind  insensibly  to  speculate  upon  what  the 
testator  may  be  supposed  to  have  intended  to  do,  instead  of 
strictly  attending  to  the  true  question,  which  is,  what  that 
which  he  has  written  means:  The  Will  must  be  expressed 
in  writing,  and  that  writing  only  is  to  be  considered.  And  in 
construing  that  writing,  the  rule  is  to  read  it  in  the  ordinary 
and  grammatical  sense  of  the  words,  unless  some  obvious 
absurdity  or  some  repugnance  or  inconsistency  with  the 
declared  intentions  of  the  writer,  to  be  extracted  from  the  whole 
instrument,  should  follow  from  so  reading  it  (a). 

(a)  Abbott  v.  Middleton,  7  H.  parted  from  merely  because  they 

L.  C.  114,  by  Lord  Wensleydale.  le.nl  to  consequences  capricious  or 

Gordon  v.  Gordon,  5  H.  &  C.  234.  even  harsh  and  unreasonable;  but 

Where   the  words   of  a  Will  are  where    they    are    capable    of    two 

unambiguous,  they  cannot  be  de-  interpretations    that    construction 
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1.  Technical  words  arc  not  necessary  to  give  effect  to  any 
species  of  disposition  (/>).  Therefore,  where  the  testator  used 
the  words  '•  all  my  j>.  rs..n.if  estates/1  and  it  was  clear  beyond 
all  doubt  upon  the  face  of  the  Will  that  the  testator  mean:  by 
not  what  is  technically  understood  by  them,  but 
the  real  property  oyer  which  he  had  an  absolute  pe] 

t  -'f  disposition,  it  was  holden  that  the  freehold  pass*  d  bj 
this  description  c).  80  on  the  other  hand,  if  on  the  whole 
Will  it  clearly  appears  that  the  I  's  intention  v. 

!.  asehold  property,  in  which  he  had  a  chattel  interest 
only,  under  the  description  of  his  real  inch  intention 

shall  be  carri 

-.   Nevertheless,  if  technical  words  are  used  by  the 


Technical 


ol  th'  in  is  to  be  adopted  \\  hich  is 
in  a  w  ith  an  intelligible 

and  reasonable, and  not  a<  ipi 

nomalous,  result.     B  ith 

,   -J.  App  A 

tor  must  not  be  ted  to 

i  1 1 1 •  - 1 1<  1  ;m  absurdity 
it"  shown  by  tb  ur  by  the 

whole  Will  to  have  bo  intended, the 
intention,  if  not  illegal,  must  be 

:t.      Rhodi 

App  Cat.  198. 

(b)  \',\  I.  ird  K<  nj  11.  [n  ll 
.  ::  T.  I:. 
D  T  ifield,  ll  Bast,  246. 

SSI.     D 
.11  D 

BO.     And  the  •■ 

.  held  in  a 
holograph  Will  containing  no  tech- 
nical words  to  pass  real,  as  w 

:ty,  although  :' 

was  no  prior  mention  of  realty  in 
the  Will.    Attree  v.  Attree,  L.  R 

1  I    E  ; 

(</)  Hobson     v,    Blackburn,    I 
Mylne  &    K.    ">T1.     Goodman    v. 
Edwards,    S    Mylne    &    K".    3 
Read  ■-.  Backhouse,  2  Russ.  &  M. 

W.E. — VOL.  II. 


.  ■  :   ostoun,7  -M.  &  H . 
1.     Swifl    .  Swift,  1  De< 
J.  ll  tator  dei  ised  a  farm 

by  the  description  "  my  freehold 
farm  and  lands  situate  at  B.  The 
Will  contained  no  residuary dei  ise. 
The  farm  comprised  about  seventy- 
rix  acres, of  which  twenty-si\  were 
hold.  It  was  held  that  the 
copyhold  parts  of  the  farm  j  . 
under  the  devise.  R  Bright  Smith, 
31  C.  D.31  1.  In  this  case  Ball  v. 
Fisher,  1  <  toll  47,  and  Ston 

ning,  13  Sim.  309,  were  dis- 
tinguished "ii  the  ground,  int.. 
that  in  tl  -   there   w 

residuary  ad  then-  was  no 

room  for  the  operation  el"  the  pre- 
sumption that  one  who  has  gone 
through  the  form  of  making  a  Will 
not  intend  to  die  intestate. 
Harrieon,30  CD. 390,393. 
By  the  26th  Bection  of  the  Wills 
general  devise  of  the  testa- 
lands  shall  include  copyhold 
and  leasehold  as  well  as  freehold 
lands,     As  to  the  construction  of 
this  Bection,  see  Butler  r.  Butler 


930  Of  Legacies        [Pt.  ni.  Bk.  in. 

words  to  be        tator,  he  will  be  presumed  to  employ  them  in  their  legal 


taken  in  their 
legal  sense. 


sense,  unless  the  context  contained  a  clear  indication  to  the 
contrary  (<?).  "  If  words  of  art,"  said  Lord  Alvanley.  in 
Thelhisson  x.  Woodford  (/),  "are  used,  they  are  construed 
according  to  the  technical  sense,  unless  upon  the  whole  Will 
it  is  plain  that  the  testator  did  not  so  intend."  Courts, 
therefore,  have  no  right  or  power  to  say  that  the  testator 
did  not  understand  the  meaning  of  the  words  he  has  used, 
or  to  put  a  construction  upon  them  different  from  what  has 
been  long  received,  or  what  is  affixed  to  them  by  the  law  (g). 
But  where  the  intention  of  the  testator  is  plain,  it  will  be 
allowed  to  control  the  legal  operation  of  words  however 
technical  (//). 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some 
instances,  the  testator  has  been  presumed  to  use  words  and 
forms  of  expression  in  the  sense  which  they  have  acquired 
by  decided  cases,  although  Buch  s<  nse  1"'  different  from  their 
ordinary  and  natural  meaning  <  i ). 

But  it  has  been  laid  down  by  high  authority  that  in  con- 
struing a  "Will  of  personal  property,  the  terms  that  arc  used 

(c)  Lane  v.  Lord  Stanhope,  6  self  in  technical  language  of  the 

T.  R.  352,  by  Lord  Kenyon,  Phil-  place  where  made  and  where  he  is 

lips  v.  Garth,  3  Bro.  C.  C.  <''s,  by  domii  iled,  t->  obtain  the  intention 

Buller,  J.    Buck  v.  Norton,  1  Bos,  the  technical  terms  most   l»e  in- 

&  Pull.  57,  by  Eyre,  C.  J.     Smith  terpreted  by  the  meaning  put  on 

v.  Butcher,  10  C.  D.  113,  110.    A  them  in  the  system  "I"  law  From 

testator  devised  "all  rial  estate  of  which  tl                  crowed.     Studd 

which  he  might  die  .*■■  ised."    It  was  v.  <  look,  s  A]>p.  ( !a&  ">77. 

held  that  "seised  being  a  purely  (/)  4  V 

technical  word  must  be  construed  (g)  By  Buller,  J.,   in  Hodgson 

according  to  its  technical  meaning,  v.  Ambrose,  DougL  341.    Sec  also 

Leach  v.  Jay,  6  C.  D.  496.     9  Milnes  v.  Slater,  8  Ves.  306.    Doe 

C.  D.  42.     In  construing,  how-  p.    Perratt,  6  M.  &   Or.   34S 

ever,  the  autograph  AVill   of  an  Parke,  B.    Towns  v.  Wentworth, 

illiterate    man,    the    usual    mean-  11  Moo.  P.  C.  543,  jjer  Lord  KingS- 

ing  of  technical  language  maj  I"'  down. 

disregarded,  but   no   word  which  (/<)   Vauehamp  v.  BeU,  Madd.  & 

has  a  clear  and  definite  operation  Geld.  343.     <i  Cruise's  Dig.   148, 

can  be  struck  out.   Hall  v.  Warren,  3rd  edit. 

9  H.  L.  C.  420.    Where  a  testator  (/)  Baines  v.  Dixon,  1  Ves.  Sen. 

in  a  foreign  Will  expresses  him-  41.    Wilmot  v.  Wilmot,  8  Yes.  10. 
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in  tin-  "Will  are  to  be  construed  according  to  the  ordinary 
acceptation  of  language  in  the  transactions  of  mankind 

It   may  1>"   useful,   in   this  place,  to  advert  to  the  -well-   Where  there  is 
known  principle,  that  where  ther<  eneral  intent,  and  a  Mdapar- 

particulnr  one,  the  particnlar  is  to  he  sacrificed  to  the  general  tlc,llarinteut> 

I  *  °  the  particular 

intent  [k)i    Which   doctrine,  perhaps,  when   rightly  under-  istobesacri- 

to  the 
stood,  amounts  to  QO  more  than  an  example  ot   the   rale  now    general. 

onder  consideration,  viz.  that  technical  words,  or  words  of 

known    legal    import,  shall   have   their   legal   effect,  unless, 

from  subsequent  inconsistent  words,  it  is  very  clear  that  the 

meant  otherwise  (Q.     For  instance,  if  the  testator 

bequeaths  real  property  to  a  man  and  the  heirs  of  his  body, 

«>r  to  a  man  for  life,  with  [uent  limitation  to  the  heirs 

of  his   body,  tl.  tail   according  to  the 

clearly  established  rules  of  law  :   and,  th<  n  fore,  the  estate 

tail  so  created  shall  not  be  cut  down  into  an  estate  for  life, 

although  the  Will  contains  subsequent  words  expressive  of 

an  intention  that  the  heirs  of  the  body  of  the  devisee  ahal] 

take  as  tenants  in  common  (m).     It  is  true  that  heirs  of  the 

bod]  in   commoo  ;  but   it   docs  not 

follow  that  the  testator  did  not  intend  that  the  heirs  of  the 

body  should  take,  because  they  cannot  take  in  the  mode  pre- 

bed  :    This  only  follows,  that,  having  given  to  heirs  of 

i  Lyndhurst,    in  Kingsdown,     Forsbrook    v.    Fors- 

"      bant,   l    l'lul.  Ch.  brook,  L  Et.  3  CI 

Wood,  V.-C.  on  r.  Wright,  2  Bli 

T      ta,  28  I        raising  Da  d,  5  M. 

CD,  '!.i:.  rraling  Doe 

(l)    Robinson    v.    Robinson,    l  Gofi^  1 1    E  -t.  668  .     I1       .  F ■    - 

.    Wright,    2  therstone,  1  B.  &  AdoL  944     S 

.  19.     Do     .  II   :■.   v.  :   B,  &  also   !:■  :  2    3im.  -2X1. 

Mortimer     .   West,   2    Sim.    27  ■■ 

(I)  By  Lord  Redesdale,  in  Jes-  Ward  v.  Bevil,  1  Ybunge  vS;  Jerv. 

Wright,   ■-    Bligh,  56,  57.  512.    Jack  v.  Fetherston,  9  Bligh, 

Jenkins  v.  Hughes,  8  II.  L.C.671.  23a     Dunk  v.  Fenner,  2   Rusa  & 

II  v.    Qallini,  5    B.   &    AdoL  M.  •"»<;<;.     Douglas       I      grave,   l 
621.  La  -  ■-.  Mo»  Ley,  I  V.  &  ColL  Beav.  59.    Tate  v.  Clarke,  1  Beav. 

Toller  v.  Attw 1,  15  Q.  B.      loo.     Roddy  p.  Fitzgerald,  6  H.  L. 

929,  954    Towr  -     .  Wentworth,      C.  8S 
11     Moo.    P.    C.    543,    per    Lord 
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3.  Construc- 
tion must  l>e 
on  the  whole 
Will: 


same  words 
occurring 
more  than 

once  : 
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the  body,  he  could  not  modify  that  gift  in  the  two  different 
ways  which  he  desired  (n).  The  particular  intent,  then,  that 
the  heirs  of  the  body  should  take  as  tenants  in  common,  must 
be  sacrificed  to  the  general  intent  that  there  should  be  ;in 
estate  tail ;  and  therefore  the  words  "  as  tenants  in  common," 
maybe  rejected  (o).  Nevertheless  the  words  "heirs  of  the 
body  "will  yield  to  a  clear  particular  intent,  that  the  estate 
should  be  only  for  life  (p). 

8.  The  construction  of  the  Will  is  to  be  made  upon  the 
entire  instrument,  and  not  merely  upon  disjointed  parts  of  it  : 
and  consequently  all  its  parts  are  to  hv  construed  with  refer- 
ence to  each  other  0/).  So  the  language  of  the  Will  ought  to 
be  construed  with  reference  to  the  codicil  ;  and  vice 

Hence,  general  words  in  one  part  of  a  Will  may  be  M  - 
strained  in  cases  where  it  can  be  collected  from  any  other 
part  of  the  Will,  that  the  testator  did  not  mean  to  use  them 
in  their  general  sense  (s). 

Hence,  also,  generally  speaking,  if  the  same  words  occur 
in  different  parts  of  the  same  Will,  they  must  he  taken  to 
have  been  used  everywhere  in  the  same  sense,  unless  there 
appears  a  clear  intention  to  the  contrary  (t).  But  this  rule 
does  not  preclude  the   Court   from  putting  a  different    con- 


(n)  By  Lord  Redesdale,  in  Jea- 
son  v.  Wright,  2  Bligh,  ">7. 

(o)  See  Doe  v.  Harvey,  4  B.  & 
C.  610. 

()>)  By  Lord  Eldon,  in  Jesson 
r.  Wright,  2  Bligh,  53.  Jordan  v. 
Adams,  6  0.  B.  N.  S.  748,  9  C.  B. 
N.  S.  483.  See  also  Jenkins  ,-. 
Hughes,  8  H.  L.  (.'.  571.  lium- 
moe  v.  Howes,  23  Bear.  184.  As 
to  controlling  the /'r(/;Mi/"n.  /.  mean- 
ing of  the  word  "issue,"  by  the 
context,  see  the  cases  collected 
post,  p.  971  et  seq. 

(q)  Turpinev.Forreyner,  1  Bulst. 
101.  Be  Bedson's  Trusts,  28  C.  1  >. 
523,   525,   per    Brett,   M.    1!.      A 


codi<  il  is  t"  be  taken   as  a  com- 
ponent   part    of    tli.-    Will ; 
anU ,  ]>.  <!. 

(r)  D.nl.  v  v.  Martin,   13  < '.    B. 
683.     Bartley  p.Tribber,  if.  B 
510.    See  also  <  itoi  ■•.  <  later,  1 1 
Beav.  463. 

(.<)  Stron-  v.  Teatt,  2  I'.mr.  912. 
Doe  .  Rea  -  .  -  T.  R.  122.  Whit- 
more  '•.  Trelawney,  G  V.  .-.  130. 
Crone  v.  Odell,  l  Ball  &  Beat  466. 
(/)  Whitmore  .-.  <  'raven,  2  Chanc. 
<  -.  L69.  Dalzell  v.  Welch,  2 
Sim.  319.  Ridgeway  o.  Munkit- 
trick,  1  Dr.  &  W.  93,  per  Sngden, 
( '.  Rhodes  v.  Rhodes,  27  Beav. 
413. 


<'li.  n.  §  i.]   Ofth  Getieral  Rules  of  Construction.  <m 

iction    upon    the    same   words,    even    though    used   only 

;"-'  i»  a  Will,  when  applied  to  different  subject-matters 

'lius,  in  Forth  v.  Chapman  (u),  where  the  testator  devised 

]  and  personal  estate  to  A.,  and  if  he  should  die,  and 

fc«k>rfy,thentoB.;  Lord  Macclesfield  said 

'h:ltit  11),L'"  enable  enough  to  take  the  same  word. 

■  of  realty  and  personalty  in  different 

s,""--;,!"1  :1    *  "Plated  by  two  several  clauses;  and  that 

","  WOtdB'  "l  applied   to   the  personal 

tte,  should  be  taken  to  mean,  leave  no  *  the  tinu 

his  death,  but  as  applied  to  the  freehold  to  mean  an  ind 
""'••""/"'-'  '  And  this  case  has  been  considered  as  an 

authority  in  many  subsequent  instances  for  a  different  con- 
*"<*">*  of  the  same  words  in  a  Will  as  appUed  to  different 

BUDJi     • 

^  wrther  observed,  that  where  there  is  no  con-  rt. 
■  grammatical  construction,  or  direct  words  in  refer-  %£fS 
by  the  declaration  of  some  common  purpose,  between   ^renwto 

*****  bequests  in  a  Will,  the  rule  now  under  consideration  ' ",Cr- 

;-'»  not  justify  the  drawing  in  aid  the  special  terms  of  one 

''"     construction    of   another,   although   in    its 

'-'  terms  and  import  similar,  and  applicable  to  persons 

standing  in  the  same  degree  of  relationship  to  the  testator- 

Tl'  ^  th",v  "  no  W^1  reason,  other  than  ,h, 
different  wording  of  the  clauses,  to  presume  that  the  testator 
had  a  diffen  u(  purpose  in  view  (y). 

'    ''    Wl"-,;,;7-  \V,i ..],,     s    T    R   R4 

I      Sheffield    .  Lord  Orrery  3     g  ',  V  ,'  " 

\tk    9M      Qi  ,»■     1  Doe*. Child, 

:    '';•    S  87.    Chambered    Bradford,  18 

ST   r.\''  •S"'-,;l,;-     "''  V'-;;''-    ^  where  there  La 

SSt^JiS1*    "•       '■•    :  ^on  in  a  WiU  referent 

i:-'  V  *■«***    See  may  be  made  to  a  similar  rifl  in 

f'"                                    -551.  the^eame  Will  to  aaTl^ 

Byng*    L,„,    st;a,,,,,l    ,  ,,,,.      ,  liuiu.,   what    fl 

558    II,.,    ,  Kandall...     .^Cll.      MeUor  *  Deintree,  33  C.   D.  188. 

,    ,    •4L.'""kl-  '■■'■""■a-t.,.1      And    see     Lovclayr.    Hopkins, 

p  n  Amhl.273.  Gittingsr.McDeLtt 

(if)   Spirt    v.   Bence,  Cro.   Car.      2  M.  &  K.  69. 
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4.  Effect  must 
be  given  to 
every  word  : 


if  two  parts 
are  irrecon- 
cileable,  the 
latter  will 
prevail. 


Of  Legacies.        [Pt.  in.  Bk.  in. 

The  tendency,  however,  of  modern  decisions  (and  good 
sense  appears  to  require  it)  is  to  read  the  different  clauses 
in  the  Will  referentially  to  each  other,  unless  they  are  clearly 
independent  (z). 

4.  The  Court  is  bound  to  give  effect  to  every  word  of  the 
Will,  without  change  or  rejection,  provided  an  effect  can  be 
given  to  it,  not  inconsistent  with  the  general  intent  of  the 
whole  Will  taken  together  (a).  Thus,  if  one  devises  land 
to  A.  B.  in  fee,  and  afterwards  in  the  same  Will  devises  the 
same  land  to  C.  I),  for  life,  both  parts  of  the  Will  shall 
stand;  and  in  the  construction  of  law,  the  devise  to  C.  I». 
shall  be  first  (/;).  But  where  it  is  impossible  to  form  one 
consistent  whole,  the  separate  parts  being  absolutely  irreeon- 
cileable,  the  latter  will  prevail 

It  must  not,  however,  he  understood,  that  because  the 
testator  uses  in  one  part  .it'  his  Will,  words  having  a  clear 
meaning  in  law,  and  in  another  part,  words  inconsistent  with 
the  former,  that  the  first  words  arc  to  be  cancelled  or  over- 
thrown (J).  A  contrary  principle  is  now  fully  established 
in  the  doctrine  already  considered,  that  the  general  intent, 
although  first  expressed,  shall  overrule  the  particular 


5.   Words  may 
be  transposed, 
supplied,  or 
rejected,  to 
advance  the 
apparent 
intention  : 


5.  The  Will  must  be  most  favourably  and  benignly  expounded 
to  pursue,  if  possible,  the  intention  of  the  testator  (/). 


(.-.)  Ford  v.  Ford,  6  Hare,  192, 
by  Wigram,  V.-C. 

(«)  Gray  v.  Minnethorpe,  3  Ves. 
lo."),  Constantine  v.  Constantine, 
r,  Ves.  102.  Doe  v.  Rawding,  2  B. 
&  A.  448.  Hall  v.  Warren,  9  II. 
L.  C.  420. 

(b)  Anon.  Cro.  Eliz.  '.).  Doe  v. 
Davies,  4  M.  &  W.  599. 

(c)  Constantine  v.  Constantine, 
6  Yes.  100.  Doe  v.  Biggs,  2  Taunt. 
109.  Sim  v.  Doughty,  5  Ves.  24:?. 
Wykham  v.  Wykham,  18  Ves.  421. 
Sherratt  v.  Bentley,  2  Mylne  &  K. 


L49.  Morrall  .  Sutton,  1  Phill 
Ch.  C.  533.  See  also  4  Beav.  178. 
5  Bi  av.  100.  Shipperdson  v.  Tower, 
l  V.  &  Coll.  C.  C.  HI. 

(»/)  By  Lord  Redesdale  in  Jesson 
.  Wright,  2  Bligh,  5& 

(e)  Ante,  p.  931. 

(/)  Touchst  134  2  J  Hack.  Com. 
381.  Thus,  where  a  testator  by 
his  Will  gave  a  legacy  of  7,000/. 
upon  trust  tor  the  benefit  of  his 
married  daughter  and  her  children  ; 
and  after  reciting  that  he  had  :_;i\  en 
a  bond  for  3,000/.  for  her  husband 


Ch.  ii.  §  i.]    Ofthi  General  Rules  of  Constmction. 
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To  effectuate,  therefore,  the  clear  intention,  as  apparent 

upon  the  whole  Will,  words   and   limitations   may  be  trans- 

i  (g),  supplied  {h),  or  rejected (i).     But  the  rule  is,  that 


he  directed  that  what  should  re- 
main due  on  the  band  at  his  death 
should  be  paid  out  of  the  1  : 
and  by  a  i  odicil  made  about  twelve 
montha  aftei  wards,  the  I 
cited  that  he  had  paid  the  3,< 
and  other  sums  f<  i  which  he 
bound    for    tl  !    to    an 

amount  ex<  eeding  5,000/.  on  the 
whole,  ami  <ln f.  ted  that,  onless 
that  Bon  at  least  Bhould  be  repaid 
previously  to  his  decease,  the  Bum 
Id  be  taken  iii 

payment  of  the  7,000/.     And    it 

admitted  that  the  husband  had 

was  held  that 

the  testator  intended  that  \\ ! 

his  d(  •  to  him  in 

i  of  tin  • 

ducted  from  the  daughtei 
and  an  act  Hunt  was  directed  "l"  the 
amount  remaining  anpaid  of  Bums 
advam  i  d    by  the  test  itor  for  the 
daughter's  husband.     R    Taj 
2S  CD 
•  Hudson  p.    Bryant,   I   Coll 
681. 

Doe  t.  aficklem,  6  E 
194.  Cirkpatrick  <:  Kirkpat- 
rick,  L3  Vea  176.  Montagu 
Nucella,  l  Ruse.  <  ihani .  <  las.  171, 
178.  Abbott  p.l£iddleton,21  Beav. 
l  13.  7  H.  -I  L  6a  But  see  the 
observations  of  W<  o  1.  \ .  -I '.  in 
Hope  v.  I  Kay  &  J.  206, 

nfellor  v.  Daintree,  33  C.  D. 
19a  In  &  Redfern,  6  < '.  D.  L33, 
a  testator  directed  his  trust 
stand  posa —  1  of  6  equal  7th 
parts  of  the  moneys  arising  from 
the  Bale  and  conversion  of  his  real 
and  personal  estate  upon  trust  to 


invest,  and  during  the  respective 
lives  of  his  Baid  daughters,  Eliza- 
beth, Sarah,  Eliza,  Mary,  and  Han- 
nah, to  pay  the  interesl  to  his  said 
daughters  respectively  for  their 
separate  use.  He  then  directed 
rom  and  after  the 
death  of  Elizabeth  to  stand  pos- 

I  of  one-fifth  of  the  trust  -■  - 

i<  s  upon  trusl  for  the  children 
of  Elizabeth, and  from  and  alter  the 
death  of  Sarah  as  to  another  one- 
fifth  upon  tru-t  for  the  children  of 
Sarah  ;  and  from  and  after  the 
death  of  Eliza  as  to  another  one- 
fifth  upon  trust  for  the  children  of 
Mary  (thus  omitting  to  provide  for 

bildren,    and    failin 
dispose   of  Man  -  one-fifth  after 
her  death) ;  and   from  and   after 
the  death  of  Hannah  as  to  another 

fth  upon  trust  for  the  children 
Hannah.  The  Will  also  con- 
tained a  power  t"  the  trustee  until 
••  the  part  or  Bhare  of  the  said 
trust  moneys  of  the  issue  of  any  of 
my  Baid  daughters  *  should  become 
payable  to  apply  the  sum-  in 
the  maintenance  of  Buch  is 
And  it  was  held  thai  a  clause 
similar  in  terms  tn  the  clauses 
giving  interest  to  the  children  of 
Elizabeth,  Sarah,  Mary,  and 
Hannah  respectively,  but  giving 
an  interest  in  one-fifth  of  the 
trust  securities  to  the  children  of 

,  and  disposing  of  Gary's  one- 
fifth  afterher  death  must  have  been 
accidentally  omitted,  and  that  the 
"Will  ought  to  be  read  and  con- 
strued as  if  such  a  clause  Were 
contained  in  it. 

(i)  Jesson  v.  Wright,  2  Bligh,  1. 
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or     con- 
strued "and," 
and  vice  versa: 


Of  Lego  etc*.        [Pt.  in.  Bk.  in. 

words  in  a  Will  are  not  to  be  rejected  or  supplied,  unless 
there  cannot  be  any  rational  construction  of  the  words  as  they 
stand  (k),  or  the  rejection  or  insertion  is  necessary  to  carry 
out  the  manifest  intention  of  the  Will  (/). 

So,  in   order   to   advance  the  apparent    intention   of  the 
testator,  "  or  "  may  be  construed  "  and  "  (m)  and  vice  versa  (n), 

Sherratt  v.  Bentley,  2  Mylne&  K. 
1 49.  Thus  the  words  of  a  previous 
bequest  will  not  be  affected  by  an 
erroneous  reference  to  it  in  a  later 
part  of  the  Will.  Re  Duke,  16 
CD.  112. 

(k)  By  Lord  Eldon,  in  Cham- 
bers v.  Brailsford,  1!)  Ves.  654. 
S.  C.  2  Meriv.  25.  Peacock  v.  St  i  ick- 
ford,  3  De  Gex,  M.  &  G.  73,  77. 
Pride  v.  Fooks,  3  De  G.  &  J.  2 

(/)  Sweeting  v.  Prideaux,  2  CD. 
413.  Thus  in  Key  v.  Key,  I  Di 
(1.  M.  &  G.  73,84.  Knight-Bru 
L.  J.,  said  :  "  In  common  with  all 
men  I  must  acknowledge  that  there 
are  many  cases  upon  the  construc- 
tion of  documents  in  which  the 
spirit  is  strong  enough  to  overcome 
the  letter  :  cases  in  which  it  is 
impossible  for  a  reasonable  being 
upon  a  careful  perusal  of  an  in- 
strument not  tobe satisfied  from  the 
contents  that  a  literal,  a  strict  or 
an  ordinary  interpretation  given  to 
particular  passages  would  disap- 
appoint  and  defeat  the  intention 
with  which  the  instrument  read  as 
a  whole  persuades  and  convinces 
him  that  it  was  framed.  A  man 
so  convinced  is  authorised  and 
bound  to  construe  the  writing  ac- 
cordingly." And  in  Towns  v. 
Wentworth,  11  Moo.  P.  C.  52G, 
543,  Lord  Kingsdown  said :  "  When 
the  main  purpose  and  intention  of 
the  testator  are  ascertained  to  the 
satisfaction  of  the  Court,  if  particu- 
lar expressions  are  foundin  the  Will 


which  are  inconsistent  with  such 

intention  though  not  Bufficiei  I 
control  it.  or  which   indicate   an 
int   ntinn  which  the  law  will 
permit  to  take  i  h  expres- 

sions musl  be  discarded  or  modi- 
lied  :  and,  on  tin-  other  hand,  it 
the  Will  shows  that  the  testator 

must    :  v  have    intended  all 

interest  t<>  1m-  given  which  there 
rds  in  the  Will  expn 
the  <  '"in  t  i-  to  supply  the 
defect  by  implication,  and  thus  t.. 
mould  the  Language  of  the  1 
so  a-  to  carry  into  effect  as  far  as 
possible  the  intention  which  it  i- 
of  opinion  that  the  testator  1  i  • 
on  tin-  whole  Will  sufficiently 
declared." 

(m)  Richardson  *•.  Spraag,  1  V. 
Wm-.  434  Eccard  <•.  Brooke,  - 
I  .  213.  Lachlan  <-.  Reynolds, 
'.i  Bare,  796.  Shand  o.  Kidd,  19 
Beav.  310.  Bentlej  v.  Meech,  25 
Beav.  197.  Greated  .  I  ■:•  ab  d,  26 
Beav.  621.  Greenway  v,  (■' 
way,  2  D.  Gex,  F.  &  •'.  L28. 
Johnson  v.  Simcock,  7  II.  iV  N. 
344.  Maude  p.  Maude,  22  Beav. 
2!)0.  The  construction  of  "and" 
for<ior"was  not  allowed  in  Git- 
tings  v.  McDermott,  2  M.  &  K.  69. 
Mortimei  v.  Bartley,  6  Exch  60. 
Barker  r.  Young,  33  Beav.  353. 
Blundell  v.  Chapman,  33  Beav.  648. 
Cooke  v.  Mirehouse,  34  Beav.  27. 
Holland  v.  Wood,  L.  R.  11  Eq.  91. 
Wingfield  e.Wingfield,  9  C.  D.  668. 
(n)  Hetherington  v.  Oakman,  -1 


CLn.  §l]   Oft},,  a    &ral  Rules  of  Construction. 

in  cases  of  legacies,  as  well  as  devises  of  real  estate.  So  "  if  " 
may  be  construed  "  when  "  for  the  same  purpose  (o).  So,  upon 
the  whole  context,  the  word  "  paid  "  may  be  construed  "  pay- 
able "  or  "  vested  "  |  p).  And  the  words  "leaving  "  any  child 
lu:l-v  '  tnied  " having "  (q).    And  the  word  "having" 

aed  "  having  had  »  (r).  And  the  word  "  payable  " 
,n:,.v  **  construed  I  "  («).     And  the  word  "  survivor" 

may  be  construed  "other"  .  3o  the  words  "  not  survive" 
maybe  construed  as  equivalent  to  die  in  "  the  lifetime  of"  (u). 
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V.  A  Coll.  C.  C.  299.    Stapleton 
Stapleton,  8  Sim.   N.   8.  212. 
oard    .  Wi  ght,  26  Bea^ 
This  construction  w,i~  n  fused  in 
B   tfc   .  ::  D.G.  M 
Day,     K  in. 

fl  II.   L   C.  61. 

Malcolm      .    Malcolm,    2] 
■■   Hawkswortfa   .  Hawks- 
worth,  27  Beav.  i.   '•  And"  maybe 

mber 
■  I  the  compoimd  ia  in- 
cluded in  tl ther,  and  would  be 

superfluov  disjoined  ; 

B  iv,  703,  7"-.  bj    v 
instruction 
rally  made  in  t ..  >and 

not  to  defeat  a  vest  „/. 

(©)  Smaii      ,-.    Cl.uk.    3     B 
Chan  ..     Bui  see  Bartle- 

man    V.  MuTchi     ::.   2    Busfl.  &    .M. 
136. 
(p)  Marl  >:•    •  De 

.  M.  &  G.  32& 

(v)  Kennedy  p.  Sedgwick,  3  Kay 

540.     White  v.  Hill,  I..  ];.  4 

/.'■     Brown's    Trusts, 

'■■  I-  W  Eq.  239.  White  :  Hight, 

1-  ( '•  D.  761  :  this  case,  however, 

has  been  overruled  in  the  ( 'nun  of 

Appeal    ];■    Ball,  40  C.  D.    n. 

The    principle    of     construction 

whereby  in  the  case  of  a  gift  over  on 


th  without  "leaving"  children, 
I  "leaving"  is  construed 
',]l  ■     take  away 

an  interest  previously  rested,  will 
not  readily  be  applied  where  the 
subject-matter  of  the  gift  is  an 
annuity  which  'ntinvolves 

otion  of  personal  enjoyment. 
/;'  "   '  ,45  I !.  I).  153. 

(r)  White  r.  Hill,  L    R    j  Eq. 
fden    ,-.    Willett,    I..    R. 
■ 

Haydon     .   I:      .  I.,    i;.    j,. 

K'l-  may     be 

ble  :"  a  Edmond- 
''■■    R.    5     Eq. 
Bati  -.  I..  R  2  | 
1  '•  '"      S  '.  p.  ]  122. 

(0  Wilmot   v.   Wilmot,  8   Ves. 
l".     Eyre  v.  Marsden,  4  .M.  &  I 
"    :  ,  L.  R  3 

nold's  Trusts,  L.  R. 

I"  Eq.  252.     Waite  >.  Littlew I, 

I-    !•'■     8    <li.    7m.     i;     yA\Xv 
Trusts,  L.  R  in  Eq.320.    CrossD. 
Maltby,  L.  R  20  Eq.  378.     Wake 
p.  Varan,  2  C.  J'.  34a     Lucena 
Lucena,  7  C.  D.  255.    But  in  Be 
Horner,  L9  C.  D.  186,  the  Court 
d  to  construe  "survivor  or 
survivors"  as  "other  or  nth 
For  other  cases  to  the  same  effed 
seejKw^  pp.  1332,  1333. 
(m)  Reed  v.  Braithwaite,  L.  R.  11 

Eq.  514. 


'"  if  "  con- 
strued 
"  when  : " 
"  paid"  con- 
strued 
"  payable  : " 
•■  leaving  " 
construed 
"  having : " 
'''  having  " 
coustrue<  1 
"having  had : 
••  payable" 
construed 

ted  :  " 
'■  Burvivot " 
construed 
"  other : " 
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"  receivable  " 
construed 
"received:  " 

"  without 
having  issue 
construed 
' '  without 
issue  : " 

' '  next  sur- 
viving son  " 
read  ' '  next 
younger  sur- 
viving son  : 

"entitled" 
read  "  entitle! 
in  possession : ' 

' '  ascertained 
construed 
'•  made  cer- 
tain :  " 

"  at  their 
death  "  con- 
strued, at 
their  respec- 
tive deaths. 

Gift  to 
daughters  to 
he  "settled 
upon  them 
strictly." 


Mistake  in 
Will. 


So  the  word  "  receivable  "  may  be  construed  "  received  "  (v). 
So  "without  having  issue  "  may  be  construed  in  all  res] 
as  the  same  as  "  without  issue  "  (w).     So   "  next  surviving 
son"    may   be  construed  "next  younger"    and  not  "next 
elder"  surviving  son  (#).     So  the  word  "entitled"  must  be 
read  "entitled  in  possession"  if  the  context  requires  r 
So  the  expression  "in  possession"  may  bo  read  as  meaning 
"  entitled  to  a  vested  estate  tail  in  remainder  "  (.:).     So  the 
word  "ascertained  "  should  be  construed  "  made  certain 
And  the  words  "  at  their  death  "  should  be  construed  "  at  the 
death  of  each  respectively  "(6). 

In  Loci i  v.  Bagley  (c),  where  a  testator  directed  that  his 
daughters'  shares  under  his  Will  Bhould  be  "  settled  apon 
themselves  strictly,"  it  was  held  by  Lord  Romilly,  M.  EL, 
that  the  income  of  each  daughter's  share  should,  during  the 
joint  lives  of  herself  and  her  husband,  be  paid  to  her  for  life 
for  her  separate  use  without  power  of  anticipation:  and  if 
she  died  first,  then  her  share  should  go  as  she  should  by  will 
appoint,  and  in  default  of  appointment  to  her  next  of  kin, 
exclusively  of  her  husband  ;  and  if  she  survived,  then  to  her 
absolutely. 

But  a  mistake  in  a  Will  cannot  be  corrected,  or  an 
omission  supplied,  unless  it  clearly  appear-  by  fair  inference 
from  the  whole  "Will  (//).     But  a  clerical  error  can  be  con 


(v)  Re  Dodgson's  Trusts,  1  Drew. 
440.  West  v.  Miller,  L  R.  6  Eq. 
59. 

(«•)  Eastwood  v.  Lockwood,  !.. 
Et.  3  Eq.  487,  495.  Where  a  gift 
to  the  children  is  a  vested  gift,  it 
will  not  become  divested  by  the 
use  of  the  words  in  case  the  parent 
•lie  "  leaving  no  issue  " :  and  "  leav- 
ing no  issue,"  should  be  con- 
strued "having  had  no  issue." 
Treliame  v.  Lay  ton,  L.  R.  10Q.B. 
459.  White  v.  Hlght,  12  C.  D. 
751,  but  this  case  has  been  over- 
ruled.    Re  Ball,  40  C.  1).  11. 


(.')  E  Ir.  Lo  kw 1.  L  R. 

3  E  .  487. 

(y)  Re  Clinton's  Trusts,  L.  R. 
13  Eq.  295.  /,'  Noyce,  31  < '.  I>. 
75. 

Foley  v.  Burnell,  1    Bro.  C. 
C.  274. 

(a)  Sidebottom  r.  Sidebottom, 
L.  R,  -i  P.  &  D. 

(6)  Wills  r.  Wills,  I..  I;.  20  Eq. 
342. 

(c)  L.  R.  4  Eq.  L22. 

((/)  Philipps  r.  Chamberlaine,  4 
Ves.  57.  Den1  v.  Pepys,  Madd.  & 
Geld.  351.    As  to  the  application 


CL  u.  §  i.]    Of  tie  G(    eral  Rules  of  Construction.  039 

by  a  Court  of  Construction  where,  if  uncorrected,  it  makes  the 
Will  absurd,  and  the  proper  correction  can  be  gathered  from 
the  context  (e).  And  an  erroneous  Btatement  in  fact  will  be 
corrected,  and  will  not  be  binding  on  a  legatee  so  as  to  cut 
down  ;u  3  gift  (./').     Hence  not  only  in  cases  of  devises 

of  real  estate,  but  also  of  Wills  of  personal  property,  Courts 
of  construction  cannot,  in  their  interpretation  of  the  inten- 
tion of  the  testator,  pay  the  1.  id  tt»  any  variance 
.  1 1  n  the  Will  as  it  stands,  and  the  instructions  given  for 
pn  pari] 

in.    an    ■  cannot    It    controlled   by   the    Bequeel  i 

,       ,.,.  .         ,  .  ,   .      , ,  be  controlled 

-nil  assigned:    1  lie  assigned  reason   may  aid  in  the  con-  by  the  reason 
Btruction  of  doubtful  words,  but  cannot  warrant  the  rejection  glvcn  t<"  u  : 
of  words  that  are  clear  (A).  Nor  can  any  express  disposition  norbyinfer- 
be  varied   bj  inf!  or  argument  from  other  parts  of  the  other  parts  of 

Will(i):  Mnch  less  shall  the  obvious  construction  of  a  Will  «>eWUl,nor 

by  its  iimneii- 
be  controlled  by  the  inconvenient  or  tmmeritorious  nature  of  torioos nature. 

the    bequest  (A;):    On    tin'    contrary,    the    Court    is    bound    to 

.  inaccuracy  and  improprii  ;\  of  t.  rms  in  advanct  - 

mi  nt   of    the    manij  tt   in;  intion   i  E  the   testator,   however 

undeserving  it  may  be  of  favour  in  a  Court  of  Justice  (I). 

Where,   inde<  I,  the  literal   force  (,t'  ,  differs  in  a 

Will,  it  is  a  true  rule  to  seek  for  the  intention  of  the  testator 

rather  in  a  consistent  ami  rational  purpose,  than  in  a  purpose 

inconsistent  and  irrational (wi). 

of   parol  evidence  to  rectify  mis-  Stanley,  i<;  <  .  B.,  N.  S.  698. 

-<  ription  oi  I  ole  v,  Wade,  L6  Ves.  46. 

•  lolletl   '■.   Lawrence,   I   \  es. 

'■   rthen'a  E  Jones    r.    Colbeck,    8    Ves. 

I».  l  12. 

(/)  Re  Taylor's  Estate,  22  C.  D.  Thellnsson  v.  Woodford,   4 

195,  overruling  Rt   Aird's  Estate,  Ves.  329.    Smith  ,-.  Streatfield,  1 

12  C.  I>.  291  :  but,  m  /.'-    Wood,  .Meriv.  35S.  DenTisv.Goldschmidt, 

It.   :.17.   /.'•    Aird's    Estate  1  Meriv.  419. 

taid  ii"t  to  have  been  over-  (/)  Thellnsson   <-.   Woodford,   4 

ruled,  and  was  followed.  Ves,  31 1,  by  Lawrence,  J. 

(./)  Murray     .  J<  aes,  2  V.  .v  B.  (m)  Jenkins  v,  Berries,  1  Madd 

.'its.    s. i-  further,  on  this  point,  07. 
.i-  to  Wills  of  realty,  Webber  v. 
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6.  Where  words  are  capable  of  a  twofold  construction,  the 
rule  is,  even  in  the  case  of  a  deed,  and  much  more  in  the  i 

of  a  Will,  to  adopt  such  as  tend  to  make  it  good  (n). 

7.  The  intention  of  the  testator  is  not  to  be  set  aside  because 
it  cannot  take  effect  to  the  full  extent,  but  it  is  to  work  as  far 
as  it  can  (o). 

8.  It  is  a  settled  rule,  that,  in  the  construction  of  a  Will 
of  personalty  made  by  a  testator  domiciled  in  a  foreign  coun- 
try, the  lex  domicilii  must  prevail,  unless  there  is  sufficient 
on  the  face  of  the  Will  to  show  ;i  different  intention  ()>). 

9.  A  Will  of  personalty,  whether  made  before  or  after 
the    Wills   Act,   speaks    from    the    time   of    the    testator's 

death  (</). 


SECTION  II. 
Modes  of  Description  of  a  Legal   ■ 

The  object  of  this  section  is  to  consider  what  persons  are 
entitled  to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled,  than    that    legfl 
must  answer  the  description  and  character  given  of  them  in 
the  Will :  but  it  will  appear,  from  the  cases  adduced  in  the 
course  of  the  present  section,  thai  there  are  many  important 
exceptions  to  it. 


(a)  By  Lord  Talbot,  in  Atkinson 
v.  Hutchinson,  3  P.  Wins.  260. 
By  Lawrence,  J.,  in  Thellusson  v. 
Woodford,  4  Ves.  312.  Martelli 
v.  Holloway,  L.  R.  5  H.  L.  532. 

(o)  Thellusson  v.  Woodford,  4 
Ves.  326,  by  Buller,  J. 

\p)  Story's  Conflict  of  Laws, 
ss.  479  a,  479  m,  490, 491.  Enohin 
r.  Wylie,  10  H.  L.  C.  1.  Martin 
v.  Lee,  14  Moo.  P.  C.  142.  Crispin 
v.  Doglioni,  3  Sw.  &  Tr.  96.  S.  C. 
sub  nom.  Doglioni  v.  Crispin,  L.  R. 


1  H.  L.  301.  Whicker  p.Hume,V 
II.  L.  C.  124,  156,  165,  166.  lie 
Wilson's  Trusts,  L  i:.  I  Eq.  247. 
S.  ( '.  sub  nom.  Shaw  v.  Gould, 
L.  R.  3  H.  L.  55.  Studd  v.  Cuok, 
8  App.  Cas.  577.  As  to  what  is 
sufficient  to  show  an  intention 
that  a  Will  should  operate  accord- 
ing to  law  foreign  to  that  of  the 
tor's  domicil :  see  Bradford  v. 
Foung,  26  C  D.  656  ;  29  C.  D. 
617.  ' 

7)  Ante,  p.  174.    Post,j>.  1299. 
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(A.)  Who  are  entitled  under  the  description  ofl.  "Children  ;  " 
2.  "Grandchildren:"  S.  "  Wife,"  "Husband:"  4. 
"  Nephews  and  Niet       "  5.  "  (  otwiiw." 

1.  "Children."     Generally   speaking,    every  person   who  i.  "Children" 
at  the  time  of  the  testator's  death  falls  within  the  prescribed  LnacIass: 
class  of  " children  "  will  be  entitled:  But  where  it  appears 
from  express  declaration,  or  char  inference  upon  the  Will, 
that  the  testator  intended  to  confine  his  bequests  to  thoseonly  when  confined 
who  answered  the  description  at  the  date  of  the  instrument,  l^tC!^ 
such  intention  must  be  carried  into  effect  (/•).     A  Court  of  ,,ft,lcWill: 
Equity,    however,   is  always  anxious  to  include    all  children 
in  existence  at  the  time  of  the  death  of  the  testator  (s):  and 
particularly,  when  he  stands  in  the  relation  of  parent  to  the 
•   the  Court,  presuming  that  he  intended  to  do  his 
duty  in  providing  for  all  his  children  at  his  death,  will  lay 
hold  of  any  general  i  >n  to  give  effect  to  his  presumed 

intention,  and  will  not  permit   such  general  expression   to 
1  by  the  conk 
The  leading  principle  is,  thai  where  a  bequest  is  immediate  when  confined 
to"<5hildren"in  a  class,  children  in  existence  at  the  death  i^Saf* 
of  the  testator,  and  these  alone,  are  entitled  (u);  (amongst  So°fthe 

hoP.    l  Bro.  C.      order  to  make  the  shares  vesl  al 

"  ('"'",v  ''•  Ckre,      •»>  earlier  period.     Re  Deighton's 
Aiul.l.  397.     Viner  v.   I  _■      Settled  Estates,  2C  D  7- 

■  ,:,L  l92-  B  I  .  Higman,  I    Bro 

B  '•  B™mham,2  I  I  .    Viner r. Francis, 

:-  i  Bro.  Q   C.  658.     S.  I '.  2 

•    Matchwick  r.  Cock,  3  V.  ..  iqo.      Crone  v.  Odell,  1    Ball  & 

semantle  ».  Taylor,    15  Beat.  459.     Davidson  v.  Dallas,  14 

Bui  although,  where  Ves.  57ft      Scott  v.  Harwood,  5 

tin-  effecl  of  postponing  the  vesting  Madd.  332.    Ringrose  v.  Brambiim, 

of  the  shares  of  children  to  the  2Cox,384.     De Witte v.  De Witte' 

period   of  division   would  be  to  1 1  Sim.  41.     Mann  v.  Thompson' 

leave  the  family  of  a  child  dying  Kay,  63ft    Coventry  v.  Coventry] 

before   that    period  without  pro-  2Dr.&Sm.47ft    Rogers  v.  Mutch 

vision,  the  <  lourt  leans  Btrongly  in  IOC.  D.  23.    Whenever  there  are 

favoui  of  early  v<  sting,  yet,  where  words  of  immediate  bequest  used 

a  testator  provides  for  all  his  issue  in  a  Will  indicative  of  a  class,  the 

living  at  the  period  of  division,  words  mhst  be  taken  to  denote  the 

his  words  will  not  be  Btrained  in  class  as  it  is  constituted,  either  at 
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which  children  en  ventre  sa  mere  are  to  be  considered)  (x)  : 
And  it  will  make  no  difference  that  the  bequest  is  to  children 
"  begotten  or  to  be  begotten  (y). 

It  must,  however,  be  observed,  that  children  born  after  the 
testator's  death  maybe  entitled  under  a  bequest  to  "  children  " 
in  a  class,  in  cases  where  the  division  of  the  fund  among  the 
legatees  is  deferred  until  a  particular  period  which  takes  place 
after  his  decease  (z).  Thus  where  legacies  are  given  to  "  the 
children  "  of  A.,  when  a  child  or  children  attain  a  particular 
a^e  (a),    or   to   be   divided   amongst   them   at   the  death  of 


the  date  of  the  Will  or  at  the  death 
of  the  testator:  Parker  v.  Tootal, 
11  H.  L.  C.  143,  164,  by  Lord 
Westbury.  A  devise  of  real  estate 
will  be  treated  as  immediate,  not- 
withstanding it  is  subject  to  a  term 
to  secure  annuities,  and  a  child 
born  after  the  death  of  the  testator, 
but  before  the  death  of  the  annui- 
tants, will  be  excluded  from  the 
class.  Singleton  v.  Gilbert,  1  Bro. 
C.  C.  542  (n.),  1  Cox,  68. 

(x)  Doe  v.  Clarke,  2  11.  BL  399. 
Rawlins  v.  Rawlins,  2  Cox,  125. 
Trower  v.  Butts,  1  Sim.  &  Stu. 
181.  Pearce  v.  Carrington,  L.  I  J. 
8  Ch.  969.  But  where  a  testatrix 
bequeathed  1000/.  "to  each  of  the 
three  children  of  my  niece,"  and  at 
the  date  of  the  Will  there  was  a 
fourth  child  in  ventre  sa  men 
which  was  bom  before  the  death  of 
the  testatrix,  it  was  held  by  Hall. 
V.-C.,that  the  three  children  bom 
at  the  date  of  the  Will  only  were 
entitled  to  legacies.  He  Emery's 
Estate,  3  C.  D.  300. 

(i/)  Spracklingv.  Ranier,  1  Dick. 
344.  Storrs  v.  Benbow,  2  M.  &  K. 
46.  3  De  Gex,  M.  &  G.  390. 
Early  v.  Middleton,  14  Bear.  4.">3. 
Butler  v.  Lowe,  10  Sim.  31  7. 
Mann  v.  Thompson,  Kay,  638. 
Dias  v.  De  Livera,  5  App.  ( !as.  123, 


L34.  A  different  rule  prevails  as 
to  real  estate:  See  Gooch  v.  Gooch, 
14  Beav.  565,  3  De  Gex,  M. 
366.  Locke  v.  Dunlop,  39  C.  D. 
387.  As  to  whether  a  bequesl  to 
children  "  to  be  born,"  or  "  here- 
after t . •  be  born,"  or  "thai  may 
be  burn,"  include-,  children  in  ex- 
istence at  the  date  of  the  Will, 
see  Early  .  Benbow,  2  ColL  342. 
Early  .  Middleton,  14  Beav.  453. 
Townshend  p.  Early,  28  Beav.  429, 
S.C.  3  De  Gex,  F.&  J.  l.  Almack 
■.  Born,  1  lb  mm.  e<  M.  I 
t  ribbons  r.  ( ribbons,  6  App.  I  las. 
171. 

(•.)  See    Oppenheim    r.   Henry, 
i"  Hare,  441. 

Gilmore  r.  Screm,  1  Bro. 
C.  < '.  582  r<  cognized  per  M.  R. 
in  Ringrose  v.  Bramham,  2  Cox, 
385  .  Hoste  ■.  Pratt,  3  Vea  7::". 
Hughes  o.  Hughes,  14  Vea  256. 
Curtis  v.  Curtis,  6  Madd.  14. 
Balm  ■-.  b.alm.  3  Sim.  192.  Tit- 
comb  v.  Butler,  3  Sim.  417.  Blease 
v.  Burgh,  2  Beav.  221.  Gardner 
r.  .lames,  C>  Beav.  1  70.  Clarke  v. 
Clarke.  8  Sim.  59.  The  age  how- 
ever must  be  such  as  not  to  offend 
against  the  rule  against  perpetui- 
ties, .'.'.,  the  period  of  distribution 
must  not  be  one  which  may  not 
occur    within    twenty-one    years 
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B.  (h),  any  child  who  falls  under  the  description  at  tin-  time 
when  the  fund  it  to  be  divided,  is  entitled  to  a  share,  although 
not  bora  till  after  the  testator's  death  (c)  ;  and  although  born 
of  a  subsequent  marriage  (</)  :   and  whether  the  gift  be  vested 


the  death  of  the  teal 
life  or  Uv<  _■  :   Willi, mi-    . 

Teal  19.      Bui    it   La 

sufficient  if  one  member  of   the 
of  distribution 
in  the  lifetime  "t  the  testatoi 

urimum  of  the 

would  b  ned  in  his 

lifetime  by  virtue  of  the  rule  thai 

no  child  born  after  the  period  of 

distribution    has    any  claim 

and  no  gift  i  ould 

time  offending 

Ml  the  rule  againsl  perpetui- 

Matthews,  LO  C.  D. 

(/-)  Ellison    .  Airey,  l  Vi  -  Sen. 
ill.  in,  i  Bra 

I  Bi      I      l      530.      Devisi 

.    2    Sim. 
1 1  immond,  Johns.  212, 
(o).     WL 
fund  to  be  divided  amongsl    the 
children  of  hi?  son  ->n  the  di 
mination  of  his  lit  and 

when  they  should  respectively  at- 
tain the  age  of  twenty-one,  with 
a  proviso  for  the  determination  of 

thf  -  -lati-   in  case  of  his 

being  adjudicated  bankrupt,  and 
that  the  fund  and  income  thereof 
should  thenceforth  immediatel; 
and  be  payable  or  applicable  to  or 
for  the  benefit  of  the  child  or  chil- 
dren in  the  same  manner  .o>  if  he 
naturally  dead,  and  his  adju- 
dication happened  after  the  death 
of  the  testator,  it  was  held  that  the 


period  of  distribution  remained 
unaltered,  so  that  children  horn 
after  the  adjudication  who  attained 
twenty-one,  would  be  entitled  to 
Bedson'a  Trusts,  28 
<  .  1>. 

(c)  A    child,    however,     falling 

under  the  description  at  the  time 

when  the  fund    is  to  be  divided 

after  the  time  of  the  testator's 

death  will  not  be  entitled  to  ;t 
bold  would  be  a 
violation  of  the  rule  against  per- 
petuities and  thus  result  in  an  in- 
•  v  :  but  the  gift  to  the  class 
will,  notwithstanding  the   period 

;  \  Lsion,  be  treated  as  an 
immediate  gift  to  take  effect  on 
leath  of  t1  .  although 

the  fund  will  be  divisible  only  be- 
tween such  of  the  children  living 
at  the  death  of  the  testator  as  attain 
therequie  ' liott  p. Elliott, 

tn.276.  l:  Coppard, 35 C.  D. 
351 '. 

rington  >.  Tristram,  6 
Critchetl  \  Taynton, 
l  Buss.  &  M.  541.  Nor  will  this 
be  less  so  because  a  life  estate  i- 
interposed  before  the  gift  to  the 
children.  /,'■  Emmet'-  Estate,  13 
C.  I>.  484.  But  the  interposition 
ich  an  estate  may,  coupled 
with  other  grounds,  such  as  the 
original  gift  to  the  children,  the 
gift  over,  and  the  clan-.-  for  their 
maintenance  and  advancement, 
show  that  the  death  of  the  tenant 
for  life  is  the  period  of  division. 
Berkeley  v.  Swinburne,  16  Sim. 
275. 
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or  contingent  (c).  But  no  child  born  after  the  period  of  dis- 
tribution has  any  claim  (/)  :  even  where  the  legacy  is  given 
to  children  "  born  or  to  be  born  "  (g).  And  the  children  arc 
excluded  who  are  born  after  the  fund  becomes  distributable  in 
respect  of  any  one  object  or  member  of  the  class,  or  after  the 
vesting  in  possession  of  any  of  the  shares  (/*).  Cases,  how- 
ever, may  occur,  where  the  whole  context  of  the  Will  displays 
a  manifest  intention  of  the  testator  to  provide  for  all  the 
children  an  individual  may  have,  although  their  shares  are 
appointed  to  be  paid  at  a  particular  period;  and  then, 
although  a  difficulty  may  exist  in  making  an  appropriation 
to  answer  legacies  given  to  an  uncertain  number  of  persons, 
viz.,  all  the  children  an  individual  may  ever  have,  yet  the  inten- 
tion not  to  exclude  any  of  them  must  be  complied  with 


(e)  Mann  v. Thompson,  Kay,  638. 

(/)  Andrews    v.   Partington,   3 

Bro.  C.  C.  402.     Prescotl   v.  Long, 

2  Ves.    690.      Hoste    r.     Pratt, 

3  Yes.  730.    Godfrey  v.  Davis,  6 
Ves.  43.    Berkeley  v.  Swinbnme, 
16  Sim.  27.").     Gimblett  v.  Purton, 
L.  R.  12  Eq.  427.    Re  Gardin 
Estate,  L.  R  20  Eq.  647. 

(r/)  Whitbread  v.  St.  John,  10 
Ves.  152.  Gilbert  v.  Boorman,  11 
Ves.  238.  See  further  as  to  the 
admission  or  exclusion  of  after- 
born  children,  Graves  v.  Boyle,  1 
Atk.  509.  Haughton  v.  Harrison, 
2  Atk.  329.  Middleton  v.  Mes- 
senger, 5  Ves.  136.  Pulsford  v. 
Hunter,  3  Bro.  C.  C.  416.  Ayton 
v.  Ayton,  1  Cox,  327.  Paul  v. 
Compton,  8  Ves.  375.  Walki 
Shore,  15  Ves.  122.  Tebbs  v.  Car- 
penter, 1  Madd.  290.  Clarke  v. 
Clarke,  8  Sim.  59.  Scott  v.  Lord 
Scarborough,  1  Beav.  154.  Bran- 
don v.  Aston,  2  Y.  &  Coll.  30. 

(h)  See  the  judgment  of  Wigram, 
V.-C,  in  Mainwaring  v.  Beevor,  8 
Hare,  48,  49,  and  of  Wood,  V.-C, 
in  Mann  v.  Thompson,  Kay,  638, 


(ill,  642,  and  in  Re  Smith,  S  ■ 
1 1.  601,  as  to  the  foundation  of  the 
rule  and  as  to  the  cases  when  it  is 
and   is  not   applicable. 
K.vcin    •.  Williams,  ■">  Sim.    171. 
Elliott     •.    Elliott,   12  Sim. 
I  Li.-..       .    Payne,  23   Beav.   47-4. 
.  Grey,   29    Be  iv.    t 17 
(reversed   L.   R.  6  Eq.  215).     Ire- 
dell v.  Iivl.ll,  25  Beav.  485.     Gil- 
man    v.   Daunt,   3    K.   &   J. 
Armitage   v.  Williams,   -7    Beav. 
3  16.     The  rule  of  conveniens 
which  in  a  bequest  of  an 
fund  to  children  as  a  class  payable 
on  attaining  a  given  age,  the  period 
of  ascertaining  the  class  is  the  time 
when  the  firsl  of  the  class  by  at- 
taining the  given  age  becomes  en- 
titled  to   payment,  and  children 
coming  into  being  after  the  period 
are  excluded,  is  not  applicable  t" 
similar  bequests  of  income.      /.'■ 
Wenmoth,  37  C.  D.  266. 

(0  Defflis  v.  Goldschmidt,  1 
Meriv.  417.  S.  C.  19  Ves.  566. 
Hutcheson  v.  Jones,  2  Madd.  124. 
Evans  v.  Harris,  5  Beav.  45.  Ed- 
dowes  v.  Eddowes,  30  Beav.  603. 
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It  should  be  farther  observed,  that  in  the  case  of  an 
immediate  k'ift  to  children,  if  there  is  no  object  in  esse  at  the 
death  of  the  testator,  the  gift  will  embrace  all  the  children 
who  may  subsequently  come  into  existence,  by  way  of  execu- 
tory Lrit't  (/.')• 

In  Harris  v.  Lloyd{l),  the  testator  bequeathed  a  legacy  in 
trust  tor  all  ami  every  the  child  and  children  of  his  son 
E.  H.  :  if  more  than  one  to  be  e  [ually  divided  between  them, 
share  ami  share  alike,  the  shares  of  -"lis  to  be  vested  at 
twenty-one  and  to  be  paid  or  transferred  at  twenty-five,  and 
the  shart  -  of  the  daughters  to  be  paid  or  transferred  at 
aty-one  or  marriage,  with  benefit  of  survivorship  as  to  the 
shares  of  children  dying  under  twenty-one,  and  a  direction 
that  until  the  shares  of  the  children  should  become  payable, 
the  dividend-  and  interest  of  the  trust  fund  should  he 
applied  in  their  maintenance  and  education:  E.  H.  had  no 
children  at  the  death  of  the  tesfrttor :  And  Lord  Eldon,  C, 
held  that  after-born  children  would  take:  and  that  the  inte- 

.  till  the  birth  of  a  child,  fell  into  the  residue. 

It  may  be  material  in  this  place  t<>  observe,  that  upon  an 
ordinary  limitation  by  way  <>i  remainder  to  children,  &c.  in 

a  elas>,  all  who    are  /'//    .  9H    at   the    time  of  the   death   of  the 

testator  take  vested,  and,  consequently,  transmissible  inter* 
immediately  upon  the  testator's  death;  and  all  who  come  in 

before  the  particular  i  nd,  and  the  limitation  takes 

effect  in  possession,  are  to  be  let  in,  and  take  a  vested  interest 

as  soon  as  they  come  in  e88et  and  they  and  their  representa- 
tives will  take  as  if  they  had  been  in  esse  at  the  testator's 
death  (m). 

It    is    a    doctrine,    with    respect    to   "Wills    of   real    estate,    Bequest  •     \ 

ami  his 
children. 

i  Jarmao  "ii  Wills,  4th  ed.  unless  the  terms  of  the  gift  restrict 

KIT.      So    in    the   case    of    a    gift  it   to   a  narrower  class  of  obji 

preceded     by    an     anterior    in-  Ibid.  176. 

tereat,  if  there  !»•  no  object  at  the  (/)  1  Turn.  &  Ru.-s.  310. 

time  of  tin-  vesting  in  possession,  (m)  -2  Jarman  on  Wills,  4th  ed. 

all  the  children  subsequently  born  156. 

will,  it  should  seem,  be  let  in, 

W.E. VOL.    II.  E 
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Rule  in  HW*   according   to  what   is   usually  called   "the    rule    in    Wild's 
case'  case"  (n)>  that  where  lands  are  devised  to  a  man  and  his 

children,  he  having  none  at  the  time  of  the  devise,  the  word 
"  children  "  mast  be  taken  as  a  word  of  limitation,  and  he 
shall  take  an  estate  tail ;  but  if  he  has  any  children  living  at 
the  time  of  the  devise,  the  word  "  children  "  must  be  taken 
as  a  word  of  purchase  (which  it  naturally  is)  and  they  will 
take  a  joint  estate  with  him. 

But  it  would  seem  that  this  rule  is  not  applicable  to  Wills 
of  personal  estate  (o),  as  to  which  it  is  established,  that  an 
personal  estate.  aijSOinfe  interest  will  pass  by  terms  which,  if  employed  with 
respect  to  real  property,  would  create  an  estate  tail  (p).  The 
rule  appears  to  have  been  applied,  so  as  to  give  the  parent  an 
absolute  interest,  where  there  have  been  no  children  at  the 
date  of  the  Will  or  the  death  of  the  testator  (5) ;  though  it 
seems  sometimes  to  have  been  laid  down,  that,  in  such  a  case, 
the  parent  shall  take  only  a  life  interest,  with  remainder  to 
his  children,  if  any  should  be  subsequently  bom  (r).  And 
where  there  have  been  children  living  at  the  date  of  the  Will, 
they  have  been  held  to  take  the  whole  interest  jointly  with 


Rule  inap- 
plicable to 
Wills  of 


(n)  6  Co.  16  b,  17  b. 

(o)  See  Stokes  v.  Heron,  12  CL 
&  Fin.  161.  In  Audsley  v.  Born, 
26  Beav.  195.  1  De  Gex,  F.  &  J. 
226,  Lord  Campbell,  C.  deliberately 
held  that  the  rule  did  not  apply  to 
personal  estate.  The  rule  is 
plained  in  Webb  v.  Byng,  2  Kay 
&  J.  669,  and  Byng  v.  Byng,  LO  II. 
L.  C.  171.  It  was  held  in  Grieve 
v.  Grieve,  L.  R.  4  Eq.  180, 
that  the  rule  was  not  inflexible, 
where  a  contrary  intention  appeared 
in  the  Will  from  there  being  a  gift 
of  furniture  to  go  with  the  house. 
(p)  See  post,  p.  966. 
(</)  Pyne  v.  Franklin,  5  Sim. 
458.  Read  v.  Willis,  1  Coll.  86. 
Scott  v.  Scott,  15  Sim.  47.  Snow- 
ball v.  Proctor,  2  Y.  &  Coll.  Ch.  C. 


478.     But  a  bequest   of  personal 
ad  to  his  first 
and  ntlici  r  him   in   the 

u.-ual  mode  of  succession,"  is  only 
a  gift  for  life  :  Sparling  v.  Barker. 
29  Beav.  450.     Bui   a  e  Tj  rone  v. 
Waterford,  1  De  Gex,  F.  &  J.  613, 
where  it  was  held  on  the  construc- 
tion of  the  whole  Will  that  a  gift 
to  "  B.  and  to  his  children  in  suc- 
iu  absolute  in- 
n  the  general  personalty. 
(r)  Paine    v.   Wagner,    12   Sim. 
188,  per  Shadwell,  V.-C.     2  Dr.  & 
W.  107,  per  Sugden,  C.  of  Ireland. 
See  also  Bain  v.  Lescher,  11  Sim. 
:v.i7.     Robinson  v.  Hunt.  4  Beav. 
450.     Audsley  v.  Eorn,  26  Beav. 
195.     S.C.  LDe  Gex,  F.  &  J.  226. 
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their  parentis,  and  with  any  other  children  horn  hcfore  the 
testator's  death  («);  though  in  this  case  also,  slight  circum- 
stances in  tin-  context  app  iar  to  have  been  thought  sufficient, 
to  justify  the  Court  in  holding  that  the  parent  shall  take  for 
lift-,  with  remainder  t<>  his  children  (t) ;  i  which  would  include 
nil  children,  both  those  born  before,  and  those  horn  after  the 
itor'fl  death)  in). 
It  is  established,  ordinarily  speaking,  that  where  provisions 
an-  made  for  younger  children  to  the  exclusion  of  an  eldest 

and  a  young<  r  bod  becomes  an  eldest  before  the  time  of  whena 

i    •  e     i        younger  child 

ting,  or,  according  to  the  Language  used  m  some  of  the  considered 
authorities,  before  the  time  of  distribution,  such  younger  son  ^[^!J. 
But  the  principle  of  these  eases  does 


••  Younger 
children : " 


De  Witl  ■  De  W  tte,  11 
Sim.  41.  Pain  - .  Wagner,  1 8  Sim. 
1- J.  ..   13  Sim. 

k<  tt,2  PhilL 
<  'li.  I  ittenham. 

\rwill  v.  N.-u ill,  L  U.  7  Ch.  253, 
i  .ii   of  Molina, 

.  I..  I:.  L8  K,  132.  If  the 
gift  be  to  A.  and  B,  and  their  chil- 

A.  . i u« I  B.  will  take  but  one 
Bhare  : '  lordon  p.Whieldon,]  1  I 
I  To  A:   '. 

<  Irawford  v.  Trotter,  4  Madd. 
361.    Jeflfery  v.  Honeyw 1,  ibid. 

".  "  Sim.  185. 

i  Headfort,  10  Sim. 

French   v.  French,  1 1  Sim. 

257.     '  lombe  v.  Hughes,  l>.   I>'.  14 

Eq.  416.    Crockett     .  C .  ■  kett,  2 

PhilL  <  'li.  < !.  555,  556,  /  r  Lord 

( lottenham  :  -.</.  it'  then-  be  any 

superadded   words   which  import 

a  desire  that  the  property  Bhould 

ettled  :    Mason  r.  Clarke,   IT 

B<  i\ .     126,    131.      Cormack     v. 

CopouB,  IT  Beav.  397.     Dawson  v. 

Bourne,  16  Beav.  29.   Armstrong  v. 

Armstrong,   L  I!.  T  Eq.  518.     R* 

Owen's  Trusts,  I..  K.  12  Eq.  316. 


1.  ii,  2  Meriv. 

382.     Ante,  p.  945. 

Chadwick  o.  Doleman,  2 
Vern.  reynham    r.  Webb, 

2  V*<  -.  Sen.  L98,  210.  Hall  v. 
Hewer,  AmbL  2o:',.  Loder  <•. 
Lodi  3<  ..  526.      Broad- 

mead  v.  Wo  id,  l    Bro.  ( !.  C.  TT. 

In  v.  Pelham,  10  Ves.  166. 
Bowles  v.  Bowli  -.  10  Ves.  177. 
Matthews  r.  Paul,  3  Swanst  334. 
.  !  Ball  &  Beat. 
Huguenin,  l 
Hemm. &  M. 730.  Wood»."Wood, 
I.  l:.  I  l"  e  48.  l:  Bayley's  Set- 
tlement, L.  l:.  6  Ch.  590.  The 
time  for  ascertaining  the  eldest 
son  for  the  purpose  of  his  exclu- 
sion would  seem  to  depend  on  the 
relation  of  the  testator  to  the 
objects  of  his  bounty  and  the 
reason  of  the  exclusion.  Thus,  if 
the  intention  of  the  testator  seems 
to  be  to  provide  portions  for  all 
children  except  such  as  should,  as 
eldest  son,  take  a  particular  estate, 
the  time  for  ascertaining  the  eldest 
son  will  be  the  time  of  distribu- 
tion.     See   Collinswood  v.  Star- 
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not  apply  to  a  younger  son  succeeding  to  the  reversion  of 
the  settled  estates,  not  under  the  settlement  under  which  the 
portions  were  created,  but  by  descent  (//).  In  the  case  of 
Matthews  v.  Paul  (z),  where  the  eldest  son  was  not  construed 
as  eldest  son  entitled  to  a  particular  estate,  Sir  T.  Plainer, 
M.R.,  was  of  opinion,  that  even  if  the  share,  by  the  provi- 
sions of  the  Will,  vested  in  the  younger  child  at  the  age  of 
twenty-one,  and  he  attained  thai  age,  yet,  nevertheless,  the 
vesting  would  be  sub  modo  only,  subject  to  be  devested,  and 
under  the  condition  of  not  becoming  an  eldest  son  (a).     But 


hope,  per  Hatherley,  L.-C,  L.  U.  4 
H.  L.  43,  53  ;  in  oilier  cases  the 
time  of  vesting,  hi  the  former 
ease  "eldest  son"  will  include  the 
scries  of  persona  who  from  time  to 
time  take  that  estate,  whereas  in 
the  latter  case  "  eldest  sun"  will 
mean  the  one  individual  who  al 
the  time  of  vesting  occupies  that 
position.  Thus,  Kay,  .!..  in  Dom- 
vile  r.  Winnington,  26  < '.  1 ».  382, 
says  thatif  "  eldest  son"  should  be 
read  "son  entitled  to  the  settled 
estate,"  the  time  for  ascertaining 
the  excluded  son  would  be  the 
time  of  distributing  the  younger 
children's  portions,  or  if  "eldest 
son"  is  to  be  read  according  to  its 
natural  meaning,  the  time  of  vest- 
ing is  the  time  for  exclusion.  Bui 
even  in  cases  in  which  the  p< 
excluded  is  the  person  answering  tin- 
description  of  eldest  son  at  the  time 
appointed  for  distribution,  an  eldest 
son,  who  has  joined  with  his  father 
in  barring  the  entail  and  resettling 
the  estate  at  a  time  anterior  to  the 
distribution  of  the  fund  for  younger 
children,  will  he  treated  as  the 
eldest  son  entitled  under  the  Will 
and  thus  excluded,  although  his 
title  to  the  estate  at  the  period  of 
the  distribution  depended  not  on 


the  Will  but  on  the  Bettlemenl  : 
( lollingwood  p.  Stanhope,  L.  R.  1 
II.  I. 

(;/)  Sing   /■.    Leslie,  -    Henim.  & 
M.  68. 

(-:)  3  Swanst  340.     See  Lii 
r.  Livesey,   L3  Sim.  33,  43.     2  H. 
of  I..  419. 

(a)  With  respect  to  the  devest- 
ing of  vested  -hares,  .-re  (  liadwi.k 
v.  1  >'•]•  in. iii,  2  Win.  528  :  and  com- 
pare i ontra,  I »i iver  v.  Frank, :)  M. 
&  S.  25  (S.  C.  in  error,  B  Taunt. 
468.  6  Pri  e,  n  .  Graham  v. 
Londondej  ry,  cited  -  Ves.  Sen,  199. 
The  doctrine  of  Chadwick  v.  hide- 
man  [ubi  tup.)  as  tn  the  exclusion 
of  a  younger  child  who  has  become 
an  eldesl  son  al  the  time  of  distri- 
bution, and  the  devesting  there- 
upon of  his  share  as  a  younger 
child  does  not  apply,  except  in 
where  the  settlor  stands  in 
parentis.  See  Sandeman  v. 
Mackenzie,  1  J.  &  H.  613.  Where 
no  reason  is  shown  by  the  settle- 
ment for  excluding  the  eldest  son, 
such  as  his  accession  to  another 
estate,  the  share  which  has  vested 
in  the  younger  son  will  not  be 
devested  by  his  becoming  the 
eldest  :  Re  Theed's  Settlement.  :; 
K.  &  J.  375.      It  has  been  held  1  v 
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tliis  riisr  has  been  doubted  by  Kay,  J.,  in  Domvile  v.  IT/V 
nington  (&),  who  says,  "  if  the  case  of  Mattheivs  v.  7'u/fZ  be 
taken  as  a  decision  that   the  gift  of  a  vested  interest  in  a 

.-  to  children  other  than  an  eldest  son  or  only  son,  where 
the  exclusion  is  not  with  reference  to  an  (state,  deprives 
every  son  who  may  become  the  eldest  before  the  time  of  dis- 
tribution of  any  Bhare,  and  that  a  vested  interest  of  that  kind 

ins  a  tacit  condition  dev<  sting  it  on  the  younger  becom- 
ing an  elder  before  the  period  of  distribution,  I  confess  that  1 
should  have  great  difficulty  in  agreeing  with  such  a  construc- 
tion. The  doctrine  of  Chadwick  v.  Doleman  (c)  applies  only 
rhere  eldest  son  means  the  son  entitled  to  a  par- 
ticul.  .   and    the   only   ground   of  that   doctrine   is   to 

i  i  nt  his  having  both  the  estate  and  also  a  portion,  and,  as 
Mr.  .human  points  out  (d),  in  the  earlier  part  of  his  judgment 
Sir  T.  Plumer  treats  the  case  as  not  being  within  that  class 
of  decisions."  In  the  case  of  Windltam  v.  Graham(e)  it  was 
held  by  Lord  Crifford,  M.I!.,  that  a  sou  who,  when  he  attained 
t\\eiity-oi.  youuger  child,  but  by  the  subsequent  death 

Of  his  elder  brother,  ill  the  lifetime  of  his  parents,  had  become 


Sir  .1.  Romilly,  Ml;  .  that  the 
D  "  i-  in 
ordinary  cases  to  be  a#  ertained  al 
the  period  "t  vesting  and  not  of 
pa)  an  nt  :  Adams  '■.  Be  k,  _■"> 
Bea> .  6  18.     Adams  <■.  Adam 

•     i  :    and   his    Honor    la-Id 
tin-   same   a-  to  tin-  character  of 
:  child "  :     Adams    r,  I:    - 
.  25   Beav.  658.      As  t<>  the 
tructiun     in    settlements     of 
?'  eldest    son"  as    that    son    who 
under    the    provisions     of     the 
mi  nt,  comee   into  possession 
of  tin-  estate,  see  /.'■  Bay  ley's  Set- 
tlement, L  EL  6  Ch.  590. 
(/<)  26  C.  D.  :5S2. 
(f)  -2  Vein.  528. 

((/)  Jannan   on    Wills,  4th  ed., 
..  pp.  210,  Bll. 


■  <)  1    Rosa    Chanc.    Cas.    331. 
But    this  gnised  the  rule 

that  in  cases  where  "  eldest  -<>u  " 
i-  i"  be  treated  as  "eldest  son 
entitled  to  a  particular  estate," 
the  class  of  younger  children 
must  generally  be  ascertained  at 
the  period  of  distribution  :  but 
laid  that  on  the  peculiar  words 
of  that  case  the  character  ol 
younger  child  was  to  be  ascertained 
when  the  portions  vested  and  be- 
came payable.  See  /.'-  Bayley's 
Settlement  (ubi  supra).  Sec  also 
l:  Prytherch,  42  Ch.  D.  590, 
where  the  rule  was  recognised, 
but  not  applied,  owing  to  the 
strong  vesting  words  used  in  the 
Will/ 
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an  eldest  son  before  the  time  fixed  for  the  payment  of  the 
younger  children's  portions,  was  entitled  to  his  share  of 
portions,  which  were  directed  to  vest  in  younger  sons  at 
twenty-one,  though  not  payable  till  after  the  death  of  his 
parents,  upon  the  ground  that  there  was  enough  in  the 
instrument  by  which  the  portions  were  provided  to  show  that 
the  character  of  the  younger  child  was  to  be  ascertained  De- 
reference to  the  time  when  the  portions  vested,  and  not  to 
the  time  when  they  became  payable  (/). 

when  an  eldest       jn  some  cases  the  Court  has  thought  itself  at  liberty  to 
considered  a  _  .  ..    _    1 

younger  child  construe  terms  of  seniority  and  age,  when  applied  by  a 
and  included.  tegtator  to  children,  as  referring  to  the  child  who  takes,  or 
does  not  take,  the  family  estate  ;  though  this  can  only  be 
allowed  when  there  is  enough  on  the  face  of  the  "Will  to 
justify  such  a  mode  of  dealing  with  the  words  (g).  For 
example,  an  eldest  daughter  destitute  of  a  provision  has  been 
considered  a  younger  child,  to  answer  the  general  intention, 
though  not  falling  literally,  within  the  description  (//).  So 
where  the  only  issue  of  the  marriage  was  a  daughter,  it 
was  held  that  she  was  entitled  to  a  portion  provided  for 
younger  children,  as  otherwise  she  would  have  been  left 
destitute,  the  real  estate  descending  in  another  channel  (i). 
So  an  eldest  son  will  be  enabled  to  claim  a  portion  as  a 
younger  child,  when  the  family  estate  is  given  from  him,  or 
he  is   otherwise   unprovided  fort/,).     But   this   "prodigious 

(/)  See  further  on  the  question  244.     Hall  v.  Luckup,  4  Sim.  :>. 

who  is  entitled  to  take  as  "first  (?)  Butler    v.   Duncomb,    1    P. 

son"  and  "second  son,"  Lomax  r.  Wins.  149. 

Holmden,    1   Ves.  Sen.  290,  294.  (k)  Emery    p.    England,  :3   Ves. 

Hawkins   r.  Hawkins,  9    Bingh.  232.     Duke  v.  Doidge,  2  Ves.  Sen. 

765.    King  v.  Bennett,  4  Mees.  &  203,  in  a  note  to  Teynham  v.  Webb. 

"W.  36.    Adams  v.  Bush,  6  Bingh.  See  also  Collingwood  v.  Stanhope, 

N.  C.  164.     Langston  v.  Langston,  L.  R.  4  H.  L.  4:5.     So  it  has  been 

8  Bligh.  N.  S.  167.  held,  that  the   representatives   of 

(<j)  Livesey  v.  Livesey,  2  H.  L.  ('.  an  eldest  son, who  attained  twenty  - 

419, 435,  by  Lord  Cottenham.    See  one  and  died  before  the  period  ol 

also  Wilbraham  v.  Scari shriek,  1  distribution,  never  having  become 

H.  L.  C.  167.  entitled  in  possession  to  the  settled 

(h)  Beale  v.  Beale,  1  P.  Wms.  estate,  took  a  share  in  the  portions 
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latitude  of  construction  "  (as  it  has  been  called)  is  only 
allowable  when  the  testator  stands  in  the  relation  of  parent, 
or  /'//  loco  parentis,  to  the  children  (/).  "  It  is  founded," 
said  Lord  Langdale,  in  Peacocke  v.  Pare8(m),  "on  the  pre- 
sumption that  it  was  intruded  to  provide  for  all  the  children 
of  the  marriage  ;  and  this  presumption  ought  to  be  acted 
upon  in  all  eases  in  which  a  loss  of  provision  occurs  by  an 
event  which  can  properly  be  supposed  to  have  been  in  the 
contemplation  of  those  by  whom  the  settlement  was  made, 
and  within  their  intention  to  provide  for:  But  none  of  the 
a  go  the  length  of  deciding,  that  even-  disappointment  of 
a  child's  provision,  from  whatever  cause  it  may  arise,  is  to  be 
good  by  construction  upon  that  presumption  "  (//). 

Another    instance,    where    a    child    has    been    regarded   as    "Posthumous 
being  within  a  description,  which  it  does  not  in  strictness  chiidbomin 
er,  may  be  found  in  the  case  of  a  father  bequeathing  ilfe*"ne  ?*.. 

1  °    father  within 

a  portion  to  a  child  en  ventre  ea  mere:  for  if  a  father  gives  this descrip- 
■    legacy   to   provide   for   Buch   a   child   by   the   term   of  a 

isthumoufl  child,*'  and  he  happen  to  survive  its  birth,  it 
will  still  be  considered  a  posthumous  child  within  the  mean- 
ing of  the  Will  (i   . 

given  to  tin'  y  - .-  Ellison  in  the  lifetime  of  the  elder  brother, 

v.  Thomas,  l    De  Gex,  J.  &  s.  l1-.  vu  excluded  from  a  Bhare  in  the 

reversing  the  decision  in  2  Dr.  &  portions.      Hut    this    decision    is 

Sin.  1  1.    -  riea  >.  Hngue-  directly  contrary  to  that  of  Spencer 

nin,  1  Hetmn.  &  M.  730.     Aca  rd.  v.  Spencer,  B  Sim.  sy  :  ami  its  au- 

(/    Hall  p.   Hewer,  AmbL   203.  thority  was  denied  by  Wood,  V.-C, 

Lyddon  p.  Ellison,  19   Beav.  666.  in  Maconbrey  p.  Jones,  2   Kay  & 

However,  ii  is  said  in  2Sngdenon  .1.  684,  where  his  Honor  held,  thai 

Powers,  p.  293,  6th  edit.,  that  this  such  a  case  tell  within  the  estab- 

distinction  does  not  appear  to  he  lished  rule,  that  where  that  inten- 

attended   to  at    the  present   day.  tion  is  clear,  that  no  child  shall 

But   it   wis   acted   en   by  Wood,  be  left  without  some  provision,  the 

V.-C, in  Sandeman  <-.  Mackenzie,  (.'unit  is  at  liberty  to  admit  to  a 
1  Johns.  &  H.  613.  in  tie'  provisions   made  for 

(m)  -1  Keen,  699.  younger  children  a  son,  who,  though 

(?i)  In  this  case,  Lord  Langdale  he   may  have  become  the   eldest, 

proceeded  to    hold    that  a  second  does  not  become   entitled   to   the 

s.in  becoming    an    eldest  son,  hut  settled  estate. 
prevented  from  taking  under  the         (0)  Jaggard    r.   Jaggard,    Prec. 

settlement  by  a  recovery  Buffered  Chanc.  177. 
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The  word  "  children  "  does  not,  in  its  proper  signification, 
extend  further  than  the  immediate  descendants  of  the  persons 
named  :  and  consequently  grandchildren,  or  issue  generally, 
are  not  ordinarily  included  in  that  term  (p). 

Their  inclusion,  however,  within  the  description  of"  chil- 
dren," has  been  permitted  from  necessity  when  the  Will  would 
be  inoperative,  unless  the  sense  of  the  word  children  were  ex- 
tended beyond  its  natural  import  :  as  where  there  is  no  child 
in  existence  at  the  date  of  the  Will  (q). 

In  Orford  v.  Churchill  (/•),  Sir  William  Grant  said,  he 
"never  knew  an  instance  where  there  were  children,  to 
answer  the  j<n>pry  description,  that  grandchildren  were  per- 
mitted to  share  along  with  them." 

There  are,  however,  some  cases,  which  must  be  regarded  as 
qualifying  this  doctrine  :  viz.  those  in  which  it  has  been  held 
that  the  testator,  by  using  the  words  "  children  "  and  "  issue  " 
indiscriminately,  has  shown  his  intention  of  using  the  former 
term  in  the  sense  of  "  issue,"  so  as  to  entitle  grandchildren 
to  take  under  it  (s). 

When  a  legacy  is  given  by  Will  to  a  daughter,  who  at  the 
date  of  the  Will  has  never  been  married,  and  the  gift  is  made 
to  be  conditional  upon  the  Legatee  1"  ing  *'  unmarried  "  at  a 
given  time,  the  word  "  unmarried  "  may  properly  be  construed 
"  a  spinster,"  and  not  "  a  widow  "  (t).     When  a  fund  is  given 


(p)  Radcliffe  v.  Buckley,  10  Ves. 
195.     Loring  v.  Thomas,  1   Dr.  & 

Sin.  497.     lie  Hopkins'  Trusts,  9 
C.  1).  131,  137. 

(7)  Crooke  1?.  Brookeing,  2  Vein. 
198.  Fenn  v.  Death,  23  Beav.  73. 
Berry  v.  Berry,  3  Gilt'.  134.  R< 
Smith,  35  C.  D.  558. 

(r)  3  Ves.  &  Bea.  53. 

(s)  Wyth  r.  Blackmail,  1  Ves. 
Sen.  196.  Gale  v.  Bennett,  AnibL 
681.  Boyle  v.  Hamilton,  4  Ves. 
437.  lie  Craw-hall's  Trust,  8  De 
Gex,  M.  &  G.  480.  See  Orford 
v.  Churchill,  3  Yes.  &  Beam.  59, 
for   an    instance,  where  the  word 


"  issue  "  was  held  not  to  enlarge 
the  words  "children  and  grand- 
children," 30  as  to  Let  in  a  great- 
grandchild. Where  a  testator 
devised  lands  to  all  the  children 
or  legal  issue  of  A.  in  equal  shares 
alter  the  decease  of  A.,  it  was  held 
that  the  children  of  A.  living  at 
the  death  of  the  testator  and  those 
who  were  born  afterwards,  took 
vested  interests  in  fee  to  the  ex- 
clusion of  the  grandchildren.  Hol- 
land v.  Wood,  L.  E.  11  Eq.  91. 

(/)  Ui  Saunders'  Trust.-,  3  K.  v\: 
J.  156.  Heywood  v.  Eeywood,  29 
Beav.  9.    Radford  v.  Willis,  L.  B. 


Ch.  ir.  §n.]  Description  of  Legatee. 


953 


Cl.il  Iron 


des  sription. 


to  "  unmarried  daughters  "  in  a  class,  the  class  is  to  be  ascer- 
tained  at  the  death  of  the  testator  (it). 

Natural  children,  having  acquired  the  reputation  of  bein«j 
tin'  children  of  a  particular  person,  prior  to  the  date  of  the  ",1!'-'V  ""'"'"' 

1  L  L  children  are 

Will,  are  capable  of  taking  under  the  description  of  "ehil-  within  this 
dreo  "  <  '  .  And  they  may  take  in  classes  of  children  "  legiti- 
or  illegitimate  "  (y).  Bnt  the  Will  itself  must  show  the 
testator's  intention  to  include  them  under  this  description, 
either  by  <  ■.]'!•  38  designation,  or  by  necessary  implication  (z). 
For  otherwise  the  term  child,  son,  or  issue  must  be  under- 
stood to  mean  legitimate  child,  son,  or  issue  (a).  And  no 
extrinsic  evidence  can  be  received,  except  to  prove  the  fact  of 
illegitimate  children  having,  at  the  date  of  the  Will,  acquired 


7  <  'li.  7.     The  word  "  unmarried  " 
is  id  flexible  meaning,  bul  in  the 
absence  of  contexl  showing  a  con- 
intention  the  wool  "  unmar- 
i  ied  "  must  1"-  i  onsti  ued  according 
ti>  its  ordinary  or  primary  meaning 
never  ha\  in.   been  man  i<  d." 
Dalrymple  p.   Hall,   16  C.  D.  715. 
at,  26  C.  1 1.  575.     In  /.'• 
gham's  Ti  usts,  24  C.  1 '.  To::, 
howei ■  i.     North,    .1.,    construed 
•  and  unmarried    as  meaning 
Mnol  having  a  husband,"  whether 
a-    being   a    Bpinster,   widow,   or 
divorced.     In  mat  i iage  settlements 
it  has  frequently  been   construed 
i«>  mean  "  w  idow.'     /.'■  Norman's 
Trust,  3  De  <i.  M.  &  » ;.  '.i<;:,.     //. 
Saunders1  Trusts,  •".   K.  &J,  152. 
Pratt    v.  Mathew,  22    Beav. 
Clarke  p.  Colls,  '.»  li.   L  I \  601. 
the  words  "without  having 
been   married,"  being    sometimes 
controlled    by    tin-    i  ontext, 
Wilson  '•.  Atkinson,  4  I  )(•<;.  J.  & 
Sm.  4.-.:..     //,    Ball's  Trust,   11  C. 
I  >.  ^70.     Upton   p.  Brown,  1^  U. 
]».  872.     The  last   two  of  which 
-   arc  disapproved   by  Jessel, 
M.  R.,  in   Emmins  /■.  Bradford,  13 


c  D.  49a 

(»)  Blagrove  v.  Coore,  '21  Beav. 
138. 

I  Wilkinson    p.  Adam,  1  Ves. 

m.    122,    154.       Lepine    p. 

Bean,  I..  I:.  l<>  Eq.  160.     Barlow 

p.  Orde,  L.  i:.  ::  1'.  < '.  L64.    Crook 

.  Hill,  L   li.  6  Ch.  311  :  affirmed 

in  tin-  House  of  Lords  sub  norm.  Hill 

ok,  I..  R.6  II.  L.  265,  Laker 

p.  Hordern,  l  < '.  D.  644. 

(//)  Barnett  p.  Tugwell,31  Beav. 
. 

(v)  7.v  Standley's  Estate,  L.  1.'.  :» 
Eq.  303.  Hill  p.  Crook,  L.  R.  6 
II.  I..  265.  /.'■  Humphries,  24 
C.  I'.  691.  Rt  Bryon,  30  < '.  D. 
110.  !!■  Hastie's  Trusts,  35  C.  D. 
728.  Z6  Hall.  35  i  .  I).  551.  //■ 
Horner,  :;7  < '.  I>.  695.  //<  Jodrell, 
44  C.  D.  590.  S.  C.  sub  num.  : 
Seale-Hayne  p.  Jodrell  [1891J, 
A.  C  .304. 

(«)  Cartwright  v.  Vawdry,  5 
Ves.  530.  I  )anant  p.  Field,  5  De 
G.  &  Sm.  343.  7,'.  Wilson's  Trust.-, 
L.  I!.  1  Eq.  ^47.  S.  C.  sub  nom. 
Shaw  v.  Gould,  L.  R.  3  H.  L.  55. 
Dorin  v.  Dorin,  L.  K.  7  II.  L.  5(),s. 
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the  reputation  of  being  the  children  of  the  testator,  or  the 
person  named  in  the  Will  (b),  and  that  the  testator  knew  that 
fact,  and  the  state  of  the  family  (c).  Nor  can  illegitimate 
children  unbegotten  at  the  time  of  the  testator's  death  under 
any  circumstances  be  entitled  under  the  description  of  "  child  " 
or  "  children  "  (d). 

Again,  it  is  a  rule    (though  not  an  invariable  one),  that 
wherever  the  general  description  of  children  in  a  AY  ill  will 
include  legitimate  children,  it  cannot   also    be    extended  to 
scription  they    illegitimate  children :  in  other  words,  where  there  are  legiti- 

only  will  take :  °  ° 

mate  children  to  answer  the  description  of  "  children,"  the 
rule  of  law  is,  that  legitimate  children  only  will  take.  Thus 
in  Ba<jlcy  v.  Mollard  (c),   a  testator  devised  a  leasehold  in 


Knie  that 
where  there 
are  legitimate 
children  to 
answer  de- 


(b)  Wilkinson  v.  Adam,  1  V.  & 
B.  422.  Swaine  v.  Kennerley, 
ibid.  4<;:).  Ellis  ,-.  Houstoun,  in 
c.  l).  2:n ;. 

(c)  Gill  v.  Shelley,  2  Rnss.  &  M. 
33(5.  Such  evidence  is  not  only 
admissible  but  it  is  necessary.  /.' 
Herbert's  Trusts,  1  John.  &  II. 
121.  Hill  v.  Crook,  L.  R.  6  H.  L. 
265,  283. 

(<!)  Holt  v.  Sindrey,  L.  It.  7  Eq. 
170.  Hence  natural  children  un- 
born nt  tin  date  of  tin  Will  anil 
described  as  the  children  of  the 
testator  or  of  another  man  to  be 
born  of  a  particular  woman  can- 
not take  under  that  description. 
Ddetham  /•.  Duke  of  Devon.,  1  1'. 
Wins.  529.  Sec  Arnold  v.  Pres- 
ton, 18  Yes.  288.  Lomas  v.  Wright, 
2  M.  *  K.  769.  This  pass 
seems  ipiite  accurate  in  cases  where 
the  child  is  described  in  the  Will 
as  the  issue  of  a  particular  father 
and  takes  on  that  condition;  but 
where  the  child  claims  under  the 
description  of  reputed  children  it 
would  seem  that  a  child  unborn  at 
the  date  of  the  Will  may  take 
under   that   description,  provided 


that  the  circumstances  of  it<  birth 
are  such  .  the  reputation 

at  the  time  ..I'  the  .hath  of  the 
testator.  Occleston  --.  Fullalove, 
L.  E.  !>  Ch.  147.  sir  t;.  Jessel  in 
/.'•  Goodwin's  Trusts,  L.  R.  17  Eq. 
34."»,  says  :  ••The  principle  of  the 
decision  of  Occleston  '■.  Fullalove 
is  thai   a  gift   by  a  testator  or  te>- 

tatrix  t ie  of  his  ur  her  children 

by  a  parti*  ular  person  is  perfectly 
good  if  the  child  has  acquired  the 
reputation  of  being  such  child  as 
described  in  the  Will  before  the 
death  of  the  testator  or  testatrix.'1 
But  it  would  seem,  a-  pointed  out 
by  <  lotton,  L.  .1.,  in  /.'•  Bolton,  31 
C.  I».  542,  552,  that  Occleston  v. 

fullalove  did  nol  decide  this,  hut 
only  decided  that  the  child  came 
within  the  description  in  the  Will 
of  '■  children  "  whom  he  might  be 
reputed  to  have  by  a  particular 
woman,  and  as  i.-  pointed  out  by 
Bowen,  L.  J.,  in  the  same  case, 
although  the  fact  of  paternitj 
cannot,  yet  the  reputation  of  pater- 
nity may,  be  enquired  into. 

<V)  1  Rnss.  &  M.  581.     Megson 
v.  II  indie,  17)  CD.  198.     Re  Hall, 
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trust  for  bis  "grandchild,  Elizabeth,  the  only  surviving 
child  of  his  son  "William,"  and  gave  the  residue  of  his  pro- 
perty, after  the  death  of  his  wife  and  daughter,  to  all  the 
children  of  his  sons  James  and  William,  and  of  his  daughter 
Sarah,  in  equal  shares  :  Elizabeth  was  illegitimate,  and 
William  had  no  other  child:  and  it  was  held  by  Sir  J. 
Leach,  M.  K.,  that  Elizabeth  did  not  take  any  share  of  the 
residue.  So  in  Fraser  v.  I'i;i<>tt  (/),  John  Fraser  bequeathed 
a  sum  of  Btock  in  certain  events  to  his  grandchildren,  being 
children  of  his  sons,  William  and  John,  whethei  born  in 
wedlock  or  not  :  Anil  after  certain  specific  bequests,  he  gave 
the  residue  of  his  personal  estate  to  his  sons  William  and 
John,  as  tenants  in  common  ;  but  if  either  of  them  should 
die  in  his  ( the  testator's)  lifetime,  the  moiety  of  such  deceased 
SOD  should  go  to  his  children  :  but  if  both  of  his  sons  should 
die  in  his  lifetime,  then  he  gave  such  residue  to  and  among 
all  their  children  as  tenants  in  common  :  The  testator's 
two  s.'iis  died  iii  his  lifetime,  one  leaving  legitimate  and 
illegitimate  children,  the  other  illegitimate  children  only: 
And  it  was  held  by  Lord  Lyndhurst,  C.  B.,  that  the  legitimate 

children   of    the   son    having    both    descriptions   of   children, 

and  the  illegitimate  children  of  the  other  son  took  the  residue, 
ami  that  the  illegitimate  children  of  the  first-mentioned  son 

took  no  inter 

If.  however,  tie  plainly  refers  to  given  individuals,   cxceptwhere 

testator  clearly 

and    it    he   clear,    from    the    language   he    uses,    that    they  are    refora  to  given 

described   by  the  word  "children"   (e.g.  where   in  enume-  anddSbea 

rating  his  children,  he  names  one  who  is  a  bastard,  and  then   theniaa 

"children. 

:'.."i  < '.  D.  551.     In  the  case  of  /.'■  scription   of  tin-   children  el'  Li. 

Humphries,  24  C.  I'.  691,  North,  daughter. 

J.,  recognised  the  rule  in Bagley  v.  (/)  1  Younge,  .'!">4.  Shadwell, 
Mellaril,  lmt  held  that  there  were  V.-C,  dissented  from  this  decision, 
other  facta  beyond  the  description  in  James  v.  Smith,  14  Sim.  216. 
of  the  illegitimate  child  as  the  And  as  far  as  it  affirmed  the  admis- 
eldesl  daughter  of  the  testator's  sion  of  the  illegitimate  children  to 
daughter,  which  indicated  the  in-  a  share  in  the  residue,  it  has  been 
trillion  that  the  illegitimate  child  regarded  as  overruled  :  Re  Over- 
should    be    included    in    tin-    de-  hills  Trust,  1  Sin.  &  G.  362. 
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makes  a  gift  to  his  "  said  children  "),  there  is  no  rule  of  law 
which  precludes  the  Court  from  giving  effect  to  the  intentions 
of  the  testator  (g).  So,  where  the  gift  was  to  the  "  children  " 
of  "the  late  A.  B.,"  who  had  died  leaving  two  children,  of 
whom  one  was  legitimate,  and  the  other  illegitimate,  the 
illegitimate  child  was  held  to  be  included,  otherwise  it  was 
impossible  to  give  a  meaning  to  the  word  "  children  "  in  the 
plural  (h).  So,  where  the  gift  was  to  the  "  children"  of  one 
whom  the  testator  mentioned  as  already  dead,  and  who  left 
none  but  illegitimate  children,  they  have  been  deemed  to  be 
intended  as  the  objects  of  the  gift ;  for  otherwise  there  would 
be  nothing  for  the  Will  to  operate  on  (/). 

The  principal  cases  in  which,  in  conformity  to  the  above 
rules,  natural  children  have  been  held  to  be  included  in  the 
description  of  "  children  "'  (/.),  and  those  in  which  the  inten- 


((f)  Evans  p.  Davits,  7  Hare, 
498.  Meredith  >:  Yaw,  2  V.  & 
Coll.  Ch.  C.  525.   Owt'ii  v.  Bryant, 

2  De  Gex,M.  &  G.  697.  Hartley 
v.  Tribber,  If!  Beav.  510.  Worts 
r.  Cubitt,  19  Beav.  421.  Tugwell 
v.  Scott,  24  Beav.  141.  Allen  v. 
Webster,  2  Gift'.  177.  Cook  v. 
Whitley,  7  De  Gex,  M.  &  G.  194, 
by  Lord  Cranworth.  It  would 
•seem  that  in  these  cases  the  words 
are  treated  as  a  descriptio  per- 
sonarum  and  not  as  a  designation 
of  a  class.  Re  Wells'  Estate,  L.  1!. 
(i  E<j.  599  ;  Barlow  r.  Orde,  L.  R. 

3  P.  C.  164,  188.  But  the  mere 
erroneous  description  of  a  person 
in  one  part  of  a  Will  will  not 
enable  him  to  take  as  if  he  be- 
longed to  a  clnss  which  is  desig- 
nated by  the  like  description  in 
another  part  of  the  same  Will.  /,'. 
Standley's  Estate.  L.  R.  5  Eq. 
303. 

(h)  Gill  v.  Shelley,  2  Puss.  & 
M.  336.  Leigh  v.  Byron,  1  Sin. 
&  G.  486.     Edmunds  ,-.  Fessey,  l".» 


Beav.  233.  !!■  Humphries,  24 
' '.  1 1.  691.  In  these  cases  it 
should  seem  that  there  ought  to 
be  extrinsic  >-\  idence  that  tin 
tator  knew  tin-  state  of  the  family  ; 
/:•  Herbert's  Trusts,  I  Johns.  & 
II.  121.     J///..  ]..  954,  note(e). 

(/)  Woodhouselee  d  Dalrymplo, 
2  Meriv.  419.  _  De  Gex,  If.  &  G. 
703.  Dilley  v.  Matthews,  n  Jur. 
N.  s.  125.  Mill  r.  Crook,  L  R. 
<i  11.  L.  265.  The  construction,  it 
should  seem,  would  be  different,  if 
the  parent  were  alive  :  for  then 
legitimate  children  might  be  born 
before  the  testator's  death.  See 
Gabb  v.  Prendergast,  1  Kay  &  .1 . 
439. 

(/.)  Wilkinson  v.  Adam,  1  Ves. 
&  Beam.  422.  S.  C.  confirmed  in 
Don,.  Proi .  12  Price,  170.  Blun- 
dell  v.   Dunn,  cited   1  Madd.  433. 

W Ihouselee    v.     Dalrymple,    2 

Meriv.  41!).  Bayley  v.  Snelhani, 
1  Sim.  &  Stu.  78.  Meredith  v. 
Farr,  2  V.  &  Coll.  Ch.  C.  525. 
Gill  v.  Shelley,  2  Russ.  &  M.  336. 
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"  Natural 

child  :  " 


tion  of  the  testator  has  been  held  not  sufficiently  manifi 

in  their  favour  on  the  Will  to  admit  them  (Z),  will  be  found 
collected  in  tin-  notes  below. 

A  natural  child  cannot  take  as  the  issue  of  a  particular 
father,  until  it  has  acquired  the  reputation  of  being  the  child 
of  that  person,  which  cannot  be  before  its  birth  (m). 

It    has    been  said   in   Pratt  v.    Mathew  (n),   and    in   earlier    when  unborn 
cases  which  will  be  found  cited  in  Lord  Selborne's  dissentient   take  under 

judgment  in  Occleston  v.  Fullalme  (nn),  that  a  prospective  gift  l 

•ire  illegitimate  children  of  a  woman  is  wholly  void  as 
contra  bonos  mores:   but  it  would   seem  from   the  judgment 

of  the  majority  of  the    Court  in  that  case  that    such  a   gift   is 

not  void  as  <">iir<i  bonos  mores  provided  it  be  so  couched  as 
■  id  any  enquiry  as  to  the  paternity  of  the  child,  e.g.,  a 

provision  for  all  the  children  born  of  the  body  of  a  particular 


tion. 


Evans    r.    Davies,   7    Hare, 

Owen  r.  Bryant,  ^1'     '■•    .  M.  .v 

'7.      Hartley  v.   Tribber,    16 

.    510.     W  ,  I  lubitt,  l!» 

Bear.  121.     Leigli  r.  Byron,  1  Sm. 

186.      All.  ii   r.    Webster,  •_' 

Gift*.    <i77.      Se     also   Barlow   r. 

Orde,    I..    R.    3    I'.   < '.    164,   L88. 

('lilt  Ibun,  I..    Ii.  »'>  Eq. 

278.     Holl    .  Sin  Irey,  1..  I;.  7  Eq. 

i7o.    171.    Crook    v.   Hill,  I..    R. 

ii    ( 'h.    :'.1 1  :  affirmed,    tub    noin. 

Ifill  o.  Crook,  L.  l:.  <;  II.  I..  265. 

( >.   1.  aton  \.  Fullalove,  I..  R.  9  Ch. 

I  17.      /,'■    Brown's   Trusts,   I..   R. 

16  Eq.  S.v.K     /.'■  <; Iwin's Trusts, 

I.,  l;.  17  Eq.  345.  Laker  v. 
Hordera,  l  0.  J>.  644  /.'■  Hum- 
phries, 24  C.  1».  691.  Re  Bryon, 
;J0  C.  D.  110.  /:  Haseldim  i 
< '.  1).  ."■11,  from  h  hich  last  case  it 
would  stem  that  if  the  word 
M  children  "  is  held  in  a  Will  to 
include  illegitimate  children  it 
will  have  the  same  meaning  in  a 
codicil  to  that  Will.  Rt  Horner, 
1).  695. 


(/)  Cartwrighl  v.  Tawdry,  5  Ves. 
I  mond  r.  Tindall,  :.  Ves. 
534,  ••.  2nd  '-.lit.  Godfrey  /•.  Davis, 
6  Vea  i::.  Harris  v.  Lloyd,  l 
Turn.  «\  Russ.  310.  Mortimer  v. 
■  '■>  Russ.  Chanc.  Cas.  370. 
Bagley  .  Mollartl,  1  Russ.  &  SI. 
">sl.  1 1  ■■■  ■:■  .  Alexander,  2  Hare, 
275.  R«  Overtoil's  Trust,  1  Sm.& 
I  r.  362,  which  treats  Beachcrofl  v. 
hcroft,  l  Bladd.  130,  as  over- 
ruled. Kelly  v.  Hammond,  26 
Beav.  36.  M  ison  v.  Bateson,  26 
Beav.  104  Edinunda  r.  Fessey, 
29    I  :      Pratt  v.   Mathew, 

22  Beav.  328.  Re  Wells'  Estate, 
L  R.6  Eq.599.  Paul  p.  Children, 
L.  R.  12  Eq.  16.  Re  Ayles's 
Trusts,  1  C  D.  282.  Ellis  v. 
Houstoun,  10  C.  D.  236.  Megsou 
.  Hindle,  15  C.  D.  198.  Re  Hall, 
35  C.  1).  551.  Re  Bolton,  31 
C.  D.  542. 

(to)  Co.  Lit.  3,  h.  Pratt  v. 
Mathew,  22  Beav.  328. 

(n)  22  Beav.  ;J28. 

(nn)  L.  II.  !)  Ch.  147. 
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woman  while  cohabiting  with  the  testator.  And  James,  L.J., 
points  out  that  the  addition  to  the  suggested  gift  of  t\w 
words  "  of  whom  I  shall  be  the  reputed  father  "  would  not 
avoid  a  gift  such  as  that  suggested,  because  it  would  involve 
no  enquiry  into  paternity,  but  only  into  that  reputation 
which  springs  from  acknowledgment,  conduct  and  life  as 
distinguished  from  gossip  or  scandal  as  to  the  actual  pater- 
nity. So  where  a  testator  who  had  formed  an  illicit  con- 
nection with  M.  E.  M.,  made  by  will  a  gift  to  certain 
illegitimate  children  by  name  "  and  all  and  every  the  other 
children  and  child  which  may  be  born  of  the  said  M.  E.  M. 
previous  to  or  of  which  she  may  be  pregnant  at  the  time  of 
my  death,"  it  was  held  that  illegitimate  children  born  after 
the  date  of  the  will  and  in  esse  a1  the  time  of  the  death 
of  the  testator  were  eutitled  to  have  the  benefit  of  t he- 
gift  (o). 

So,  generally,  a  legacy  to  a  natural  child  en  ventre  sa  »ti  re 
at  the  death  of  the  testator  under  the  description  of  the  child 
of  the  testator,  or  of  another  man,  cannot  be  supported  : 
because  since  the  identity  of  the  father  cannot  be  proved  by 
reputation,  it  can  only  be  ascertained  by  evidence  such 
as,  being  contrary  to  the  public  decency,  the  law  will  not 
admit  ( _/>) . 

If  the  bequest  be  to  a  natural  child,  of  which  a  particular 
woman  is  enceinte,  without  reference  to  any  j><  vrson  <ix  tin- 
father,  no  difficulty  exists,  and  the  legacy  will  be  sup- 
ported (//).  So  where  the  testator  expresses  his  belief  that  a 
natural  child  en   ventre  sa   mere  is  his,  and,  proceeding  on 

(o)  Be  Hastie's  Trusts,  35  C.  D.  292.     Crook  v.  Hill,  3  C.   D.  77:;. 

728.  And  see  the   observation    of   Sir 

(p)  Earle  v.  Wilson,  17  Ves.  528,  Win.  Grant,  in  Earle  v.  Wilson, 

532.      And    see    Wilkinson     v.  17    Ves.    532.     So   also  where  ;i 

Adam,  1  Ves.  &  B.  446.     Wilkin-  testatrix  who  was  never  married 

son  v.  Wilkinson,  1  Y.  &  Coll.  Ch.  describing   herself   as    a    spinster 

C,  657.  bequeathed  her  property  in  trust 

(</)  Gordon  v.  Gordon,  1  Meriv.  for     her     children.       Clifton     r. 

141.    Evans  v.   Massey,  8    Price,  Goodbun,  L.  B.  6  Eq.  278. 
"■li.     Dawson  v.  Dawson,  ti  Madd. 
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such  belief,  provides  for  it,  the  bequest  will  be  sustained  ; 
for  in  such  case,  as  the  testator  chooses  to  assume  the  fact, 
and  to  act  on  the  foundation  of  hi?  belief,  there  is  no  un- 
certainty in  the  object ;  since,  whether  it  •was  or  was  not 
the  child  of  the  testator,  he  meant  to  provide  for  it,  as  the 
child  of  the  mother  described  (r). 

A  bequest  to  children  of  a  foreigner  must  be  construed  to  "Children"  of 

foreigner 

mean   his  legitimate  children,   i.e.  those   legitimate  by  the  means  those 
Law  of  their  father's  domicil  (*)«     Bnt   a  child  born  before  i^J 0f  domicU 
the  marriage  of  its  father  and  m  >ther  cannot  be  legitimated 
by  their  Bnbseqoenl  marriage  unless  the  lather  was  domiciled 
in  a  country  whose  laws  allowed  such  legitimation  both  at 
the  time  of  the  marriage  which  gave  the  child  the  status  of 
legitimacy,  and  at  the  time   of  the  birth  on  which  it  took 
from    its    putative    father    the    potentiality  of   being    legiti- 
1  (/). 
'1.  "Grandchildren:"    Lord  Northington    seems  to  have  2.  "Grand- 
been  of  opinion,  in  the  case  of  Hussey  v.  Berkeley  («),  that  c     ren" 
the   word  "  grandchildren  "  would,  without  further  explana- 
tion,   comprehend   great   grandchildren.     But    the   case   of  wbeagreat 
Orfordv.  ChurchiU(x)  is  an  authority  to  the  contrary :  And  hictodedin 

ems  but   reasonable,  that  if  the  word  "children"  does  t^s  descrip- 
tion. 
not   include    grandchildren    (as    we    have    seen),  the   term 

'■  grandchildren  "  should  no;  comprise  children  next  to  them 
in  descent  (y).  The  Beveral  distinctions  which  have  been 
mentioned  in  regard  to  the  enlargement  of  the  word  "chil- 
dren "  Beem  applicable  to  a  bequest  to  grandchildren:  so  that 

(/•)  Gordon  v.  Gordon,  I  Meriv.  of  Distributions.      /.'<    Goodman's 

ill.     Il^lt  v.  Sindrey,  L.  \l.  7  E  [.  Trusts,  17  C.  D.  266  (reversing  the 

l7o.    Occleston  '■.  Fullalove,L  I;,  decision  of  Jessel,  M.I!.,  14  C.  I). 

:»  f'li.  1-17,  L61.  019). 

(«)  Be  Andros,   24  C.   D.  637.  (t)  l:  Grove,  40  C.  D.  216. 

And  so  a  child  legitimate  bj  t!  ■  (»)  2  Eden,  lit'.. 

Law    "l'   its  father's    domicil   but  (x)  3  Ves.  &  Beam.  59. 

illegitimate  according  to   English  (y)  See  the  judgment  el'  Lord 

Law,  is  entitled  to  a  share  a<  one  <<['  ( 'ottenham,  in  Sanderson  v.  Bayley, 

the   next   of  kiu  in   the  personal  4  Mylne  &  Gr.  60:  and  Waring  v. 

estate  of  an   intestate  'lying  domi-  Lee,  S  Beav.  247. 
in  England  under  the  Statute 
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Grandchild  by 
marriage. 

:;.  "Wife." 
'■  Husband." 


if  it  appear  from  the  Will,  that  the  word  "grandchildren" 
was  not  used  in  its  proper  sense,  but  for  the  purpose  of 
embracing  all  the  descendants  of  the  persons  described,  it 
will  have  this  effect. 

A  grandchild  by  marriage  is  not  entitled  under  the 
description  of  "  grandchildren  "  (z). 

3.  "  Wife :""  Husband : "  Before  the  Wills  Act  it  was 
held  that  a  bequest  by  a  husband  to  his  "  beloved  wife,"  not 
mentioning  her  by  name,  applies  exclusively  to  the  individual 
who  answers  the  description  at  the  date  of  the  Will,  and 
is  not  to  be  extended  to  an  after-taken  wife  (a). 


(::)Hiisseyi\Berkeley,2Eden,l!i<;. 

(a)  Garratt  r.  Niblock,  1  Russ. 
&  M.  629.  It  is  stated  in  Jarman 
onWills(Vol.I.,4thed.,p.324),that 
the  distinctions  upon  the  Bubjecl 
deducible  from  general  principles 
and  the  authorities  there  referred 
to  appear  to  be  the  following  : — 
First,  that  a  devise  or  bequest  to 
the  ■wife  of  A.  who  has  a  wife  at 
the  date  of  the  Will,  relates  to  that 
person  notwithstanding  any  change 
of  circumstances  which  may  render 
the  description  inapplicable  at  a 
subsequent  period,  and  by  parity 
of  reasoning  is  under  all  circum- 
stances confined  to  her;  but  that, 
secondly,  if  A.  have  no  wife  at  the 
date  of  the  "Will  the  gilt  embraces 
the  individual  sustaining  that 
character  at  the  death  of  the 
testator  ;  and,  thirdly,  if  there  be 
no  such  person  either  at  the  date 
of  the  Will  or  at  the  death  of  the 
testator,  it  applies  to  the  woman 
who  shall  first  answer  the  descrip- 
tion of  wife  at  any  subsequent 
period.  And  no  doubt  in  most 
cases  under  the  respective  condi- 
tions supposed,  the  respective  re- 
sults indicated  would  be  held  to 
follow,  but  this  is  because  in  most 


-  it  would  be  inferred  in  the 
1st  and  2nd  cases  that  the  testator 
meant  by  wile  a  persona  designator 
and  in  the  :3rd  case  thai  he  meant 
any  person  answering  that  descrip- 
tion. But  the  true  rule  would 
seem  to  be  that  in  each  case  you 
musl  look  at  the  whole  Will  and 
all  the  circumstances  known  or 
presumably  known  to  the  testator 
and  ascertain  his  Intention.  Thus, 
in  1!.  Lyne's  Trust,  L  It.  8  Eq. 
c,:.,  where  a  testator  gave  £800  to 
trustees  t<i  pay  the  dividends  to 
hi-  son  for  life,  and  after  his 
decease  to  transfer  the  capital  unto 
and  equally  between  the  wife  of 
bis  son  in  case  she  should  survive 
him,  and  all  and  every  the  child 
and  children  of  his  son  equally, 
and  at  the  date  of  the  Will  the  son 
had  a  wife  and  one  child  but  the 
wife  died  before  the  testator,  and 
after  the  testator's  death  his  son 
married  again  and  died  leaving  a 
widow  who  claimed  to  be  entitled 
to  a  moiety  of  the  fund  equally 
with  the  only  child  of  the  son,  it 
was  held  that  the  gift  was  to  a 
class  consisting  of  all  the  children 
and  any  wife  of  the  son  who 
survived   him.      Peppin    r.    Bick- 
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Bat  this  point  cannot  arise  since  the  Act,  for  the  second 
marriage  would  revoke  this  Will  (ad).  A  similar  question 
may  however  occur  in  respect  of  a  bequest  by  a  testator 
to  the  wife  of  another  person. 

It  is  stated  that  if  a  joint  estate  be  made  of  land  to  husband  Joint  estate  in 
and  wife,  and  to  a  third  person,  in  this  case  the  husband  and  Klanfee 
wife  haw   iii  law  in  their  right  but  a  moiety,  and  the  third  andtoatnird 

person. 

person  shall  haw  as  much  as  the  husband  and  wife,  viz.,  the 
other  moiety:  and  the  cause  is  that  the  husband  and  wife  are 
but  one  person  in  law  [b).  But  it  is  stated  in  the  judgment 
of  the  Privy  Council,  in  Dias  v.  De  Livera  (c),  that  any  indi- 
cation, however  slight,  of  an  intention  that  each  shall  take 
separately,  has  been  held  to  defeat  the  application  of  this 
doctrine.  The  cases  on  the  subject  arc  extremely  contradic-  Cases  contra- 
tory,  and  will  be  found  sel  out  and  reviewed  in  the  cases  of  Re  l  **' 
Jupp   d)  and  Re  Dixon  (>>,  in  which   Kay,  J.,  and  North,  J., 

mi  to  haw  arrived  at  opposite  conclusions,  the  former  in 
favour  of  a  strict  application  of  the  doctrine,  the  latter  against 
it.     [|  semis,  however,  from  the  judgment  of  Cotton,  L.  J.,   Effectof 
in  Re  March  (/)  and  of  Kay,  J.,  in  Re  Jupp  (g),  that  the  Women's  Pro- 

ling  of  the  Married  Women's   Property  Act,  1882,  has  pertyAct- 
made  no  difference  in  the  application  of  the  doctrine,  at  all 
•  ■wins,  in  the  case  of  Wills  made  before  the  passing  of  that 

The  question  whether  a  woman  can  take  as  a  legatee  by 
tbe  name  of  the  "  wife"  of  such  a  one,  when  in  truth  she 
is    not    his    lawful    wife,   will    be    considered    hereafter  (/<). 

ford,  3  Ves.  570,  and  Longworth  v.  man's    third    proposition    in    the 

Bellamy,   40  L   J.   Oh.   513,  are  absence  of  a  controlling  context. 

where  the  description  of  wife         (aa)  See  ante,  p.  160. 
was  held  to  apply  to  a  second  wife.          (6)  Co.  Litt.  187  a. 
Boreham   v.    Bignall,   8  Ha.   131,         (c)  5  App.  Cas.  123, 136. 
an.l  l;.    Bryan's  Trusts,    2    Sim.         (d)  39  C.  D.  148. 
sN~-  S.)  1'  srhere  the         (e)  42  C.  1).  300. 

or  was  held  to  have  intended         (/)  27  C.  D.  166,  170. 
a  persona  derignata.    <  lompare  also         (</)  39  C.  D.  148,  154. 
ft  Parrott,  33  < '.  D.  274.    Radford         (gg)  See  post,  p.  1327,  note  (.-.). 
'■•  Willis,  L.  l;.  7  Ch,  7,  is  a  clear         [h)  rod,  p.  1015. 
authority  in  favour  of  Mr.  Jar- 

W.E. VOL.    II.  F 
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Sometimes  a  person  who  answers  the  description  in  the 
Will  has  ceased  to  answer  that  description  at  the  time  of 
the  testator's  death,  or  at  the  time  when  the  gift  was  to 
take  effect.  Thus,  in  Re  Morrieson  (i),  a  testator  bequeathed 
a  share  of  his  residuary  personal  estate  in  trust  for  his  son 
for  life,  and  after  his  decease,  in  trust  to  pay  unto  or  permit 
any  wife  of  his  son  to  receive  the  annual  income  of  his  shave 
during  her  life.  The  son  married  a  woman  from  whom  he 
was  afterwards  divorced  on  his  petition.  He  died  without 
having  married  again.  It  was  held  that  the  woman  was  not 
entitled  to  the  income  of  the  son's  share.  In  this  case  Kay, 
J.,  expressed  his  dissent  from  BvXLmore  v.  Wynter  (/.),  in 
which  case  a  testator  devised  property  to  his  daughter  for 
life,  and  after  her  death  in  trust  for  any  husband  with  whom 
she  might  intermarry,  if  he  should  survive  her  for  his  life. 
The  daughter  married  the  defendant  and  was  divorced  from 
him  on  his  petition,  and  he  married  again  and  survived  her, 
and  it  was  held  by  Fry,  J.,  that  the  defendant,  although  no 
longer  the  husband  of  the  daughter,  was  entitled  to  the 
property  for  his  life. 
4.  "Nephews  4.  "Nephews  and  Nieces  :  "  The  principles  already  stated 
with  respect  to  the  restriction  and  enlargement  of  the  terms 
"children"  and  "grandchildren"'  apply  to  the  words 
"  nephews  and  nieces."  Therefore  great  nephews  and  great 
nieces  are  not  ordinarily  to  be  considered  as  comprehended 
in  that  description  (7) :  Nor  will  the  expression  "grand- 
nephews  and  nieces  "  include  the  children  of  grand-nephews 
and  nieces  (m).  But  in  these  cases  also,  the  more  enlarged 
sense  will  be  attributed  to  the  expression,  when  the  context 
indicates  the  intention  of  the  testator  so  to  use  it  («).     It 

(i)  40  C.  D.  30.  the  testator  has  used  words  in  the 

(/«)  22  C.  J).  619.  plural,  and  there   happens   to   be 

(1)  Falkner  v.  Butler,  Ambl.  514.  only  one  person  to  whom  the  term 

Shelley  v.  Bryer,  1  Jacob.  207.     4  is  properly   applicable :    Crook  v. 

Mylne   &   Cr.    60.     Thompson   v.  Whitley,  7  De  Gex,  M.  &  G.  490. 

Robinson,    27     Beav.     480.       /,'■  (,„)  Waring  v.  Lee,  8  Beav.  247. 

Blower's  Trusts,  L.  R  6  Ch.  351.  („)  James  u.  Smith,  14  Sim.  214. 

And  the  case  is  not  altered  where  Stringer  v.  Gardiner.  27  Beav.  35. 
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includes  a  child  of  a  brother  or  sister  of  the  half-blood  (o). 
But  not  the  nephews  or  nieces  of  the  husband  of  the 
testatrix  (}>). 

However,  :i   bequest    <.f  ;i  residue  b}T  a  married  man  to  his 
niece,  and  all  other  his  nephews  and  nieces   on  both  sides, 


I    De  Q.  &  •!.    468.      Weeds    r. 
w,  L  EL  2  Eq.  33a 
(o)  < Irieves    .  I!;i\\ Lej ,10  II 

sa 

(/<)  Smith  v.  Lidiard,  :;  K.  & 
.1.  252;  Merrill  .  Morton,  17 
C.    I>.  382  ;    notwithstanding   the 

true   has,   in  another  part  of 
the    Will,   called    a    legatee    her 

,  who  was  only  her  husband's 

niece.     See    also    Thompson     r. 

Etohinson,   u7    Beav.    186.      Wells 

.   Wells,  L.   i:.    L8   Eq.  5  'I.     In 

I  r.  Grant,  L  Ft.  S  C.  P.  380, 
Ti'7,  the  <  '"nit  of  <  lommon   I 
held  that  theword  "nephew"  mighl 
include  the  son   of  1 1 1  *  -  testatoi  - 
w  ife'fl  brother,  and,  there  beii 
nephew  of  the  me,  son  of 

testator's  own  brother,  admitted 
t\  idence  to  show  the  ti  stater's  in- 
tention "ii  the  ground  thai  these 
cirenmstances  gave  rise  to  a  latenl 
ambiguity  aa  to  which  of  the  two 
persons  was  intended  by  the  testa- 
tor.  This  evidence  was  of  course 
only  admissible  on  the  assumption 
that  both  claimants  fell  within  the 
description  M  nephew."  <  Irant  r. 
Grant  (u6»  sup.),  has,  however, 
been  disapproved  by  Sir  < ;.  J< 
in  Wells  v.  Wells,  L.  El  L8  Eq. 
604,  on  tin-  authority  of  !'■ 
Blower's  Trusts,  L.  Et.  6  Ch.  351, 
in  which  rase  Mellish,  L.I.,  ob- 
served :  "  It  is  clear  that  the  words 
nephews  and  nieces  primd  } 
mean  the  children  of  brothers  or 
Bisters  ;"  and  of  Sherratt  v.  Mount- 


ford,  L  Et  8  Ch.  928,  in  which 
latter  case  the  same  learned  Judge 
observed:  "There  ia  no  doubt  a 
man's  own  nephews  and  nieces  are 
primarily  hi-  nephews  and  ni 
but  I  am  of  opinion  that  his  wife's 
nephews  and  nieces  are  his 
nephews  and  nieces  according  to 
the  ordinary  meaning  of  the 
words  in  a  secondary  sense." 
(irant  v.  (irant  is  also  disapproved 
..1"  in  Merrill  v.  Morton,  17  0.  D. 
and  in  /.'<  Taylor,  34  C.  D. 
255.  The  result  would  seem  to 
be  that  the  words  "  nephews  "  and 
"  nieces  *' will  be  construed  in  the 
primary  sense  if  there  is  any  per- 
son or  class  answering  the  descrip- 
tion, and  the  Court  will  go  no 
further,  unless  it  is  shown  that 
there  is  another  person  or  class  of 
persons  answering  the  description  : 
in  which  case  extrinsic  evidence  of 
intention  will  be  admissible  to 
remove  the  latent  ambiguity  and 
show  which  of  the  persons  or 
classes  is  intended  :  where  how- 
ever the  words  are  not  strictly 
applicable  to  any  person,  then 
evidence  of  intention  will  nol 
be  admissible,  but  only  evidence 
of  the  surrounding  circumstances 
and  the  testator's  knowledge.  It 
will  be  observed  that  in  Sherratt 
».  Monntford,  in  which  the  claim 
of  the  nephews  and  nieces  of  the 
testator's  wife  was  sustained,  there 
were  no  nephews  and  nieces  in  the 
primary  sense. 

(\t.  -fit    (L^C*^m.  W    )\   &x£tri~Aa   to 
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will  include  the  nephews  and  nieces  of  his  wife  (q).     So  will 
a  bequest  to  nephews  and  nieces  where  the  testator  has  none 

of  his  own  (>•)• 

5.  "  Cousins:  "  It  might  seem,  that  the  word  "  cousins," 
if  used  simpliciter,  would  include  cousins  of  every  descrip- 
tion.    But  the  Court  is  frequently  obliged  to  put  a  restricted 
sense  on  the  general  expression.     Thus  in  Caldecott  v.  Har- 
rison (s),  a  testator,  in  his  Will,  gave  several  legacies,   and 
mentioned  several  persons   as  his  cousins,  and  every  person 
there  called  a  cousin  was,  in    fact,    a    first   cousin  :    By  a 
codicil  he    gave    his    residuary    estate    to    all    such    of   his 
cousins  both  on  his  father's  and  mother's  side,  as  should  be 
living  at  his  decease,  and  to  all  the  children  of  such  of  his 
said  cousins  as  might  have    theretofore  died   or  might  die 
in  his  lifetime  :  The  testator  left   several  first  cousins  and 
children  of  first  and  second  cousins,  and  one  first  cousin  once 
removed:  And  Sir  L.  Shadwell,  V.-C,  held   that   none    of 
them  were  included    in    the    residuary  bequest,  except  the 
first  cousins  living  at  the  testator's  death,  and  the  children 
of  first  cousins  who  died  in  his  lifetime  ;  his  Honor  being 
of  opinion  that,  from  the  context,  it  appeared  that  by  the 
word  "  cousins  "  the  testator  meant  his  first  cousins,  simply 
and   strictly,    without   any  qualification.     And    it  has  been 
held  by  Lord    Cranworth,    C,   that  when   the   testator   says 
nothing  more  than  "cousins,"  he  means  first  cousins  (0- 

Though,  formerly,  some  doubt  on  the  subject  prevailed,  it 
may  now  be  taken  that  the  same  principles  apply  in  deter- 
mining who  are  entitled  under  a  bequest  to  first  or  second 
cousins  as  apply  in  the  case  of  a  bequest  to  children  or  grand- 
children. That  is  to  say,  as  Sir  (1.  Jessel,  M.K.,  puts  it  in 
the  case  of  Be  Parker  («)  :  "  You  are  not  without  a  context  to 

(q)  Frogley  v.  Phillips,  30  Beav.  (0  Stoddart  o.  Nelson,  20  Jur. 

I6g  27,    in    which    case    it    was    also 

(r)  Hogg  v.  Cook,  32  Beav.  641.  decided  that  "fust  cousins"  and 

Sherratt  v.  Mountford,  L.  E.  8  Ch.  "  cousins-gennan "  meant  the  same 

928.  thing. 

(s)  9  Sim.  457.  00  15  C.  D.  52-,  538. 
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alter  the  meaning  of  well-known  terms  that  have  a  definite 
meaning."  In  this  case  it  is  pointed  out  that  the  doubt 
on  the  construction  of  these  gifts  to  cousins  has  arisen 
through  a  misunderstanding  of  the  decision  in  the  case  of 
Mayott  v.  Mayoti  (x),  in  which  case  Lord  Kenyon,  M.  Pi., 
held  that,  there  being  a  gift  to  the  first  and  second  cousins  of 
the  who,   at  the    date  of  the  "Will,  had  no    second 

cousins,  the  phrase  "  second  cousins  "'  must  be  interpreted  to 
mean  all  persons  related  as  nearly  as  second  cousins.  Sir 
<i.  Jec  el  goes  on  to  point  out  that  the  cases  of  Silcox  v. 
/.'•//"//)  and  Charge  v.Goodyeri  z)  were  decided  on  a  misinter- 
pretation of  the  dee  is  inn  otMayottY.  Mayott,  viz.,  that  this  case 
d<  cided  that  a  bequesl  to  second  cousins  included  all  persons 
of  the  same  degree  of  relationship,  whereas,  all  that  case 
really  decided  was  that,  in  the  particular  circumstances,  and 
there  being  do  Becond  cousins,  the  testator  must  have  in- 
tend) d  to  benefit  all  relation--  as  mar  as  second  cousins. 

In  all  cases,  however,  later  than  ( 'harge  v.  Goodyer  decisions 
have  followed  the  ordinary  rule  of  construction.  Thus  it  was 
held  by  Lord  Cottenham  in  Sanderson  v.  Bayley  (a)  (reversing 

a  decision    of   Sil    L.    Shadwvll.   V.-O.),  that    a   beijuest  to  the 

bator'a  "first  cousins  or  cousins-german "  does  not  include 
first  cousins  once  removed.  And  in  The  Corporation  of 
Bridgnorth  v.  Collins  (fc),  it  was  held  that  a  first  cousin  once 
removed  is  not  entitled  under  a  beqnest  to  "  second  cousins." 
lin,  in   R    Pari  .    the   Court  of  Appeal  (affirming 

.1.  sst  1.  M.  R.)  held,  in  a  case  where  a  testator  left  first  cousins, 

ond  cousin-  and  children  and  grandchildren  of  first  cousins, 
that  a  beqnest  to  '•second  cousins-'  did  not  include  the 
children  and  grandchildren  of  the  first  cousins. 

Where,  however,  there  is  no  individual  of  the  class  named, 
the  word  "  cousins  "  will  be  construed  in  the  more  extended 
sense  (d)  :  as  also  will   the  word  "cousin"  as  applied  to  a 

(x)  2  Bro.  ('.<'.  L25.  (c)  15  C.  D.  528  ;  17  C.  1).  262. 

I  Sim.  &  St  a.  301.  (d)  Slade  v.  Fooks,  9  Sim.  386. 

I      ::  Russ.  140.  rmer,  10  < '.  D.  201.    Wilka 

(<c)  4  M.  &  Cr.  56.  -.  Bannister,  30  C.  D.  512. 
(/')  15  Sim.  541. 
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named  legatee  if  there  is  no  person  of  the  name  to  whom 
the  word  cousin,  in  its  primary  sense,  is  applicable  (e). 

So,  too,  it  has  been  held  that  "  cousin  "  in  such  a  case  may 
be  understood  in  a  popular  sense  as  the  wife  of  a  cousin  (/). 

(B.)  Who  arc  entitled  under  the  description  of  1.  "  Heirs:  " 
2.  "Issue:"  3.  "Descendants:"  4.  "Relations:"  5. 
"Next  of  Kin:"  6.  "Family:"  7.  "Executors  and 
Administrators,"  or  "Legal  Representatives,"  or  "Per- 
sonal Representatives." 

It  may  be  observed,  in  the  first  place,  that  it  is  an  estab- 
lished rule  of  construction,  with  respect  to  Wills  of  per- 
^w^wwf™  sonalty,  that  where  personal  estate  is  given,  in  terms  which, 
if  applied  to  real  estate,  would  create  an  estate  tail,  the 
property  so  bequeathed  vests  absolutely  in  the  first  taker, 
and,  consequently,  devolves  at  his  death  od  his  executors 
and  administrators,  whether  he  has  issue  or  not  (rj).     Hence, 


Terms  which 
applied  to 
realty  give  an 


the  absolute 
interest  if 
applied  to 
personalty. 


(«)  Re  Taylor,  34  (J.  D.  255. 

(/)  Re  Taylor,  ubi  sup. 

{<j)  Elton  o.  Eason,  19  Ves.  78. 
Lyon  v.  Mitchell,  1  Madd.  175. 
Ward  v.  Bevil,  1  Younge  &  Jerv. 
525.  Byng  v.  Lord  Strafford,  5 
Bear.  558.  Williams  v.  Lewis, 
6  H.  L.  C.1020.  Bennett  v.  Bennett, 
2  Drewr.  &  Sm.  160.  Russell  v. 
Campbell,  2  Russ.  &  M.  390. 
S.  ('.  in  Dom.  Proc,  sub  nom., 
Candy  v.  Campbell,  8  Bligh,  469. 
The  cases  in  which  the  words  of  a 
Will  will  be  so  construed  as  to 
create  an  estate  tail  have  been 
materially  reduced  by  the  pro- 
visions of  s.  29  of  the  Wills  Act 
(1  Vict.  c.  26)  :  the  effect  of  which 
provisions  as  to  Wills  made  on  or 
alter  1st  Jan.  1S3S  is  that  in  any 
devise  or  bequest  of  real  or  pei  si  in  il 
estate  words  which  are  open  to 
three  constructions — viz., the  death 
of  the  legatee  in  the  lifetime  of  the 
tenant  for  life  without  having  issue 


living  at  the  Legatee's  death :  the 
death  of  the  legatee  in  like  manner 
without  having  issue  living  at  the 
death  of  the  tenant  for  life  :  or  the 
death  of  the  1<  gatee  in  the  lifetime 
of  the  tenant  for  life  followed  by  an 
indefinite  failure  of  issue,  are  nol 
to  be  construed  as  meaning  inde- 
finite failure  of  issue.  The  result 
of  which  is  that  cases  of  implica- 
tion of  an  .  Mate  tail  from  words 
importing  a  failure  of  issue 
will  not  often  arise,  and  cases  of 
a  bequesl  of  personal  property  in 
words  which,  if  applied  to  real 
t-tate  would  by  express  terms 
create  an  estate  tail,  are  not  likely 
to  arise  except  in  eases  where  realty 
and  personalty  are  included  in  one 
gift.  It  is  to  he  observed,  howevi  r, 
that  the  statute  only  applies  in  - 
where  the  words  may  support  either 
a  want  or  failure  of  issue  of  any 
person  in  the  testator's  lifetime,  o] 
at    his    death,    or    an    indefinite 
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generally  speaking,  where  realty  and  personalty  are  included 
in  one  gift,  if  the  legatee  takes  an  estate  tail  in  the  former, 
he  takes  the  latter  absolutely  (//). 

Hence  a  legacy  "  to  A.  and  to  the  heirs   of  his  body,*'  or  1.  "Heirs:" 
"  to  A.,  to  be  secured  to  him  and  the  heirs  of  his  body,"  is 
an  absolute  bequest  to  A.  (/'),  though  a  legacy  "  to  A.  and  leg%eV°,A: 

.  unci  iIh.*  iicirs 

Ins    heirs  (say  children),"   is    only    a     legacy   to   A.  for    life,    of  his  body: 


failure  of  issue,  ami  therefore  have 
do  application   where   the   \ 
mutt  import  an  indefinite  failure 
of    issue.     In    other    words,    the 

te  only  applies  where  there 
is  ambiguity.  Dawsi  .  Small, 
L.  I;.  9  Ch.  651.  It  must  b< 
membered,  mor<  »ver,  that  the 
generality  of  this  rule  may  pos- 
sibly be  qualified  b)  a  doubt 
whether  the  rule  in  Shellej ' 
l  Rep.  '■>.'.,  B.,  has  anj  applica- 
tion to  |"  rsonalty.  S  Smith  v. 
Butcher,    10    C.    D.    L13,    where 

!,    M.    l;..   refased   to  apply 
thai  rale  to  a  Will  dealing  with 

aalty.     Bui   Bacon,  \'.-< '.,  in 
the  i  infoi  t  r.  Brow  n,  L0 

t '.  I  >.  I  16,  ••  in  n  :  rem  e  to  an 
argument  that  the  rule  did  not 
apply  to  person  il  estate,  "  1  >«• 
Beauvoir  v.  1  >e  Beauvoir,  •".  II.  I.. 

24,  and  Gittings  p.  McPer- 
mott,  -  M.  &  K.  69,  are  in-;... 
and  there  are  hundreds  of  other 
instant  es  in  which  the  rule  has 
1"  i  u  applied  to  personal  estate.'9 
So  it  has  been  said  that  the  rule 
in  Wild's  case,  6  Rep.  17,  that 
where  lands  are  devised  to  a  per- 
son and  his  children,  and  he  has 
no  child  at  the  time  of  the  devise, 
the  parent  takes  an  estate  tail, 
baa  no  application  to  personalty, 
Ami-lev  r.  Horn,  1  De  Gex,  P.  &  J. 
•2-26.  Besides  all  these  particular 
limitations  of  the  generality  of  the 


rule  that  words  which  would 
create  an  estate  tail  in  realty  will 
veal  personalty  absolutely  in  the 
first  taker  it  must  be  remembered 
that  this  rule,  which",  so  far  as 
regards  personalty,  seems  to  be  a 
mere  rule  of  construction,  is  never 
allowed  to  override  the  intention 
to  be  gathered  from  the  whole  of 
the  words  of  the  Will.  Symei  -  v. 
Jobson,  L6  Sim.  267.  JR<  Jeaftre- 
aon's  Trusts,  L.  R.  2  Eq.  276. 
KniJit  v.  Ellis,  2  Bro.  C.  C.  570. 
Ex  parU  Wynch,  5  De  Gex,  M.  & 

<;.  188. 

(A)  Donn  >■.  Penny,  19  Ves.  544. 
Dunk  v.  Fenner,  2  Russ.  ^v  M. 
■"'■".7.  Simmons  v.  Simmons,  8 
Sim.  22.  Bui  the  blending  of 
realty  and  personalty  in  one  gifl  is 
not  conclusive  if  it  appear  from  the 
whole  Will  that  it  was  nol  the  in- 
tention to  give  the  personalty  to  an 
indefinite  on    of    persons. 

Si  llerrirk  v.  Franklin,  L.  1!.  6 
Eq.  593.  Smith  v.  Butcher,  1(> 
' '.  D.  1 13.  The  rule  that  the  same 
words  need  not  receive  the  same 
construction,  though  appearing  in 
lause,  when  applied  to  realty 
and  personalty  respectively,  is 
established  by  Forth  v.  Chapman, 
1  P.  Wms.  067.     See  ante,  p.  '.Kill. 

(i)  Crawford  v.  Trotter,  4  Madd. 
36 1 .  - 1  nte,  p.  598.  Harris  v.  Davis, 
1  Coll.  416. 
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remainder  to  his  children  (k).  Again,  there  has  already  (0 
been  occasion  to  show,  that  if  a  term  of  years  be  devised 
to  one  for  life,  and  afterwards  to  the  heirs  of  his  body, 
the  whole  term  will,  generally  speaking,  vest  absolutely  in 
him(;»).  Again,  a  devise  of  freeholds  and  leaseholds  to  A. 
for  life,  and  after  his  decease  to  the  heirs  of  his  body, 
their  heirs,  executors,  administrators,  and  assigns,  gives  A. 
an  estate  tail  in  the  former,  and  an  absolute  interest,  in  the 
latter  (n). 

It  must  be  observed,  that  several  cases  occur  in  the  books, 
where  words  creating  an  estate  tail,  according  to  the  esta- 
blished rules  of  law,  have  been  held  to  be  narrowed  by 
inconsistent  limitations  in  other  parts  of  the  Will  :  Thus 
children  have  been  held  entitled,  as  purchasers,  under  the 
description  of  "  heirs  of  the  body,"  where  the  directions  of 
the  Will  are  inconsistent  with  construing  the  word  in  its 
usual  acceptation  as  a  word  of  limitation  ;  as  a  legacy  t>>  A. 
for  life,  and  then  "  to  the  heirs  male  of  his  body,  as  tenants 
in  common  "  (o).  But  these  cases,  it  is  submitted,  must  be 
considered  as  much  shaken,  if  not  entirely  overruled,  by  the 
decision  of  the  House  of  Lords  in  Jesson  v.  Wright  (p). 
legacy  to  "the       With  respect  to  a  legacy  to  "  the  heirs  of  A. :  "  When  the 

heirs  of  A. : ''  ,    . 

or  "to  my         w  heirs     is  used  to  denote  succession  or  substitution  (q), 

heirs  : " 

(Jc)  Crawford  v.  Trotter,  4  Maud.  p)  2    Bligh,    1,    where    Lord 

3G1.    Ante,  pp.  946,  947.  Eedesdale  says :  "That  the  gene- 

(l)  Ante,  p.  598.  ral  intent  should  override  the  par- 

(//;)  Theebridge  v.  Kilburne,  2  ticular  is  not  the  most  accurate 
Ves.  Sen.  233.  Garth  v.  Bald wyn,  expression  of  the  principle  of  de- 
2  Ves.  Sen.  646.  Verulam  r.  cision.  The  rule  is  that  technical 
Bathurst,  13  Sim.  374.  But  the  words  shall  have  their  legal  effect, 
context  may  demonstrate  that  by  -unless  from  subsequent  incon- 
the  words  "  heirs  of  the  body,'-  is  sistent  words  it  is  very  clear 
meant "  Children  : '' Syiners  r.  Job-  that  the  testator  meant  other- 
son,  16  Sim.  267.  wise."     See  also  Dunk  v.  Fenner, 

(n)  Kinch  v.  Ward,  2  Sim.  &  Stu.  2  Russ.  and  M.  557. 

409.    See  also  Dunk  r.  Fenner,  2  (q)  Generally  a  bequest  of  per- 

Rnss.  &  M.  557.  sonal  estate  to  one  or  his  heirs  is  a 

(o)  Jacobs    v.    Amyatt,   4   Bro.  sufficient  indication  that  the  word 

C.  C.  542.  "heirs"  is  used  to  denote  succes- 
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it  may  be  understood,  as  it  is  in  the  case  of  a  legacy  to  A. 
and  heirs,  to  mean  such  person  or  persons  as  would  legally 
succeed  to  the  property  according  to  its  nature  and  quality : 
Thus,  in  Vaux  v.  Hender8<m(r),  a  legacy  of  personal  pro- 
perty to  A.,  "  and  failing  him  by  decease  before  me,  to  his 
heirs,"  was  decreed  to  belong  to  the  next'  of  kin  of  A.  living 
at  the  time  of  the  testator's  death,  A.  having  died  before  that 
event  (0).  More  correctly  stated,  the  rule  is  that  the  word 
"  heir  "  in  a  gift  of  personal  property  means  (t)  such  persons  as 
would  have  been  entitled  under  the  Statute  of  Distributions 
to  succeed  to  the  personal  property  of  the  deceased,  in  ease 
he  had  died  intestate,  including,  therefore,  a  widow;  and 
excluding  the  husband,  in  case  of  a  bequest  to  a  woman,  and 
in  the  event  of  her  death  to  "  her  heirs"  (u). 


Bion   or  substitution.     Gitting 

McDermott,  2  M.  &  K.  69.   D< 

.11  .  .    K.   &  J.   729. 

::.  a  direction  for  distribution 
amongsl  heirs  is  an  indi  ation  that 
■   1    by   '•  heii  -  "    meant 
next  of  kin.     Low  v.  Smith,  _  Jut. 
344.     /.'■  Tru  I  .  L   l:. 

Ifi  Eq.  110. 

(r)  1  .1  • .  &  Walk.  388,  not 
I  See  also  HoUoway   v.   Hol- 
Loway,  S    Vea.   403.     Gittinj 
M>  1  li  rmott,  -  M.  &  K.  69.  Ja 
v.  Jacobs,  16  Beav.  567.     Low  v. 
Smith,   -  Jur.   •">  1 1,   1  ora/m    Kin- 
dersley,  V.-C.  /■'■  <  hunboa's  T 
1  K.  &  J.  766.  /■'  Newton's  Trusts, 
I..  I:.  4  Eq.  171.     B.    Philps'Will, 
]..  R.  7  Eq.  L51.    Finlason  v.  Tat- 
lock,  L  EL9  Eq.  258.   B  Steevens' 
Trusts,  L.  E.  15  Eq.  110. 

(t)  It  would  seem  that  the  rule 
above  stated  is  too  wide.  The 
word  "heirs"  in  a  gift  of  personal 
property  is  easily  taken  to  mean 
"next  of  kin"  according  to  the 
Statute  of  Distributions,  as  appears 
from  the  cases  cited  in  this  and  the 


ding  note,  as  al-o  from  the 
of  Wingfield  v.  Wingfield,  9 
CD.  658,and  Keay  v.  Boulton,  25 
('.]>.  212,  in  which  it  was  held  that 
where  there  is  a  gift  of  realty  and 
therto  children"  or 
their  h  in,"  the  word  "  heir-  " 
must  be  lead  iii  a  twofold  mean- 
ing— viz.,  heir-at-law  as  regards 
the  realty  and  next  of  kin  as  regards 
the  personalty.  But  yet  in  each  case 
the  question  must  be  whetherthere 
is  anything  to  control  the  ordinary 
meaning  of  the  word  "heir"' 
to  prevent  the  heir  taking  the  per- 
sonalty a-  a  persona  designata,  and 
to  raise  the  inference  that  the  next- 
of-kin  are  to  take  in  substitution 
or  in  succession.  This  seems  the 
ground  upon  which  Smith  v. 
Butcher,  IOC.  D.  113,  was  decided, 
which  at  first  sight  is  difficult  to 
reconcile  with  Wingfield  v.  Wing- 
field. 

(«)  Doody  v.  Higgins,  2  K.  &  J. 
738.  Re  Porters  Trust.-,  4  K.  &  J. 
188.  Parsons  v.  Parsons,  L.R.  8  Eq. 
260.     The  heirs  take  as  tenants  in 
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But  where  the  word  is  used,  not  to  denote  succession  or 
substitution,  but  to  describe  a  legatee,  and  there  is  no  con- 
text to  explain  it  otherwise,  it  should  seem  that  there  is  no 
reason  to  depart  from  the  natural  and  ordinary  sense  of  the 
word  heir  (x) ;  Thus>  in  Mounsey  v.  Blamire  (y)  the  testatrix 
devised,  inter  alia,  "a  real  estate  to  a  person  not  her  heir-at- 
law  ;  and  by  a  codicil  she  gave  a  pecuniary  legacy  "to  my 
heir  :  "  At  her  death  three  persons  were  co-heirs-at-law  : 
And  Sir  J.  Leach,  M.  R.,  held  that  they,  and  not  her  next  of 
kin,  were  entitled  to  the  legacy.  A  fortiori,  the  heir,  pro- 
perly and  technically  speaking,  may  take  personal  property 
bequeathed  to  him  by  that  description  where  the  intention  of 
the  testator  in  his  favour  appears  upon  the  construction  of  the 
whole  Will  (z),  as  where  it  is  blended  in  the  gift  with  real 
estate, 
legacy  to  "my  In  a  case  where  the  testator  bequeathed,  by  an  unattested 
of  kin."  Will,  the  residue  of  his  estate  of  every  land  to  "  my  next  of 

kin  or  heir-at-law,  whom  I  appoint  my  executor,"  it  was 
holden  that  the  bequest  was  void,  and  that  the  property,  which 
was  entirely  personal,  must  be  distributed  according  to  the 
Statute  of  Distributions  (a).  So,  in  a  case  where  a  testator, 
who  had  long  resided  in  India,  gave  a  Legacy  to  "  A.  B.,  who 

common  in.  the  proportion  fixed  by  authority  of  the  decision  as  a  whole. 

thestatute.     Jacobs  v.  Jacobs,  16  (z)  Gwynne  v.  Muddock,  14  Ves. 

Beav.   557.      R    Porter's    Trusts,  488.     De  Beauvoir  v.  De  Beauvoir, 

uliswp.  \)  II.  I..  < !.  524. 

(x)  So  the  words  "next  lawful  (a)  Lowndes    v.   Stone,  4   Ves. 

heir,"  in  an  ultimate  gift   of  real  649.     But  where   a   testatrix   be- 

and  personal  estate  arc  to  be  con-  queathed  personalty  "to  the  heirs 

strued   in  their  strict  sense  as  to  ornextof  kin  of  A.  d                 Ltwas 

personalty:    De    Beauvoir   v.   De  held  to  he  a  gift  to  one  class— viz. , 

Beauvoir,   3   H.  L.   C.  524.  557.  the  next  of  kin  of  A.  according  to 

Haslewood  v.  (oven,  28  Beav.   1.  thestatute.  Re  Thompson's  Trusts, 

Smith  r.   Butcher,  10  C.  D.  113.  '.)  ( '.  D.  607.     It  seems  that  Jessel, 

In  the  Goods  of  Dixon,  4  P.  D.  81.  M.  I!.,  distinguished  this  case  from 

(y)  4  Buss.  Chanc.  Cas.  384.  The  Lowndes  v.  Stone,  ubi  sup.  on  the 

reported   disapproval   of  this  case  ground  that  in  that  case  the  word 

by  Jessel,   M.   It.,   in    Smith    r.  used  was "  heir-at-law," but  in  this 

Butcher,   10   C.  D.    113,   lit,  if  case  the  testatrix  spoke  of  "heirs" 

correct,  clearly  does  not  go  to  the  as  a  class. 
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resided  at  P.  when  I  left  England,  or  to  Jiis  heirs,  executors, 

administrators  or  assigns,  for  ever;  "  and  A.  B.  died  in  the 

testator's  lifetime,  Sir  J.  Leach,  V.-C,  held,  that  the  bequest 

was  void  for  uncertainty  (b). 

A  bequest  to  "  A.  and  his  issue,"  (c)  as  it  will  clearly  pass   -.  "Issue  : " 

;m  estate  t;iil  in  real  property,  so  it  will  give  to  A.  the  absolute 

interest    in    a    personal  legacy  ('/).     So  a    legacy  to    all  the   legacy  to  "A. 
i  i  ,.,  -,  and  his  issue : 

children  of  A.  and  their  issue,  share  and  share  alike,  and  to 

he  paid  twelve  months    after    the    testator's  decease,  is  an 

absolute  gift  to  such    children    of   A.  as  are  living   at   the 

testator's   death  (i  Sou    bequest    to    several  persons   share    toseveralper- 

sons,  and  tli> 
and  share  alike,  as  tenants  in  common,  and  to  the  issue  of  issue  of  their 

their  respective  bodies,  but  in  case  of  the  death  of  any  or  J^j-"  .ne 


(/<)  Waite  v.  Templer,  -  Sim. 
52  l.o  '  '•-  tiized  by  Lord  Brougham, 
in  <  fitting  -  .  M'  I  ►ermott,  -  M.  ^v 
l\.  7s,  bul  disapproved  of  by  Lord 
St.  Leonards  in  I >e  Beanvoir  v.  I><- 
Beauvoir,  :'.  II.  L.  » '.  557,  and, 
-  mble,  overruled  by  the  Lords  Jus- 

.  //    Walton,  20  Jar.  31 
De  Oex,  M.  &  Q.  11  978, 

note  ('/  . 

(r)  | u,|,\  isesofrealesl  ite"  issue' 
v&  primd  facu  a  word  of  limitation 
and   ii"t   of  purchase.     Roddj 

erald,  6  II.  L.  C.  B23,  879. 
Bui  even  when  used  in  respect  of 
real  property  "  issue,"  although 
]'i  iuiarily  a  word  of  limitation,  Ls 
often  construed  as  "  children,*'  and 
.i  m  ord  of  purchasi  '  I  an  v. 
Thomas,  8  Q.  R  D.  575:  affirmed 
on  appeal,  '.»  Q.  B.  I ».  6 13.  See  post, 
p.  :i7:'..  It  may  be  doubted 
whether  in  respeel  of  personal 
property  "  issue "  is  even  j 
facit  a  word  of  limitation,  because, 
in  the  case  of  a  bequest  of  person- 
alty, the  construction  is  governed 
rather  by  intention  than  by  prin- 
ciples derived  from  the  Law  of 
Tenure.     Ex  parte   Wynch,  5   D. 


M.  &G.  188. 

((/)  Donn  v.  Penny,  L9  Ves.  ">47. 
Crawford  v.  Trotter,  I  Madd.  361. 
Martin  v.  Swannell,  -1  Beav.  249. 
Parkin  v.  Knight,  r>  Sim.  83 
i  it.-. I  infra,  p.  978,  note  (d) ). 
NoweU,  25  Beav.  551. 
The  tendency  of  modern  authori- 
!i..\\  ever,  is  to  construe  such 
words  as  giving  an  interesl  to  thi 
issue  as  Legatees  w  here  the  context 
offei  -  m  for  so  doing.   See 

p.       5)66,       QOtl       '/).  The 

words  may,  if  so  construed,  be  held 
t.>  give  the  ancestor  and  issue  in- 
terests as  joint  tenant-  or  tenant- 
in  common,  as  the  ease  may  be, 
but  in  eases  where  the  beque 
of  personalty  there  is  a  strong  dis- 
inclination to  hold  that  the  parents 
and  children  take  concurrently, 
and  very  little  is  sufficient  to  make 
the  Courts  hold  that  the  Will  dis- 
closes an  intention  that  the  parents 
shall  take  a  life  estate  and  the 
issue  take  in  remainder. 

(»)  Butter  v.  Ommaney,  4  Russ. 
( !hanc.  Cas.  70.  See  also  Re  Stan- 
hope's Trusts,  27  Beav.  201. 
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to  them  and 

their  respec- 
tive issue,  to 
take  per 
stirpes : 


to  A.  and  his 
issue  as  tenants 

mon  : 


to  A.  for  life, 
and  after  his 
death,  to  his 

issue  : 


either  of  them  without  issue,  then  the  share  of  him  or  them 
so  dying  should  go  to  the  survivors  or  survivor  equally, 
share  and  share  alike,  and  to  the  issue  of  their  respective 
bodies,  gives  the  legatees  an  absolute  interest  with  benefit 
of  survivorship  in  case  any  of  them  died  without  issue  at 
their  death  (/ ).  Where  a  testator  bequeathed  all  his  personal 
property,  not  before  disposed  of  by  his  Will,  unto  his  trustees, 
in  trust  for  his  five  sons,  "and  their  respective  issue  (if 
any),  such  issue  to  take  per  stirpes  and  not  per  capita,  to  be 
divided  amongst  them  in  equal  shares  and  proportions,  the 
shares  of  such  of  them  as  shall  have  attained  the  age  of 
twenty-one  to  be  paid  them  respectively  forthwith  after  my 
decease,  and  the  shares  of  such  of  them  as  shall  be  under  the 
age  of  twenty-one  years  to  be  paid  to  them  when  and  as 
they  shall  respectively  attain  such  age,"  it  was  held  by  the 
House  of  Lords  that  this  bequest  was  an  absolute  gift  to 
each  of  the  testator's  sons  living  at  the  time  of  his  decease, 
of  the  fifth  part  of  the  property  thus  bequeathed  ;  and  the 
Lord  Chancellor  (Brougham)  said,  it  was  clear  that  the  issue 
of  any  one  of  the  sons  would,  at  the  death  of  the  testator, 
take  by  substitution,  if  the  son  himself  should  at  that  time 
be  dead  (7).  And  it  has  been  held  (as  in  the  instance  of  a 
legacy  to  A.  and  the  heirs  of  his  body  (//)),  that  the  construc- 
tion of  a  legacy  to  "A.  and  his  issue/'  as  an  absolute  gift 
to  A.,  is  not  to  be  varied  by  superadded  words,  prima  facie 
denoting  distribution :  as  for  example,  where  the  gift  is  to  A. 
and  his  issue,  male  and  female,  to  be  divided  equally  between 
them  (i).  As  to  the  effect  of  a  legacy  to  A.  for  life,  and  after 
his  death  to  his  issue,  there  has  been  much  controversy. 
In   Knight   v.    Ellis  (A),  Lord    Thurlow    held    that    such  a 


(/)  Lyon  v.  Mitchell,  1  Madd. 
467. 

(g)  Pearson  v.  Stephen,  2  Dow. 
&  CI.  328.  Gibbs  r.  Tait,  8  Sim. 
132.  Turner  v.  Capel,  9  Sim.  158. 
Dick  v.  Lacy,  8  Beav.  214.  Hedgi  s 
v.  Harpur,  9  Beav.  479.     S.  C.  3 


De  G.  &  J.  129,post,  pp.  977,  978. 

(/<)  Ante,  pp.  967,  968. 

(0  Tate  v.  Clarke,  1  Beav.  100. 
See  Ex  partt  Wynch,  o  De  Gex,  M. 
&  G.  188,  210,  where  Lord  Cran- 
worth  comments  on  this  case. 

(/.)  2  Bro.  C.  C.  .370. 
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bequest  gave  the  legatee  an  estate  for  life  only,  and  that  the 
issue  would  take  as  purchasers.  It  was  at  one  time  supposed 
that  this  case  had  been  overruled  (/).  But  it  has  been  fully 
sustained  by  the  decision  of  the  Court  of  Appeal  in  Ex  pai'te 
Wynch  (m). 

When  the  description  "  issue  "  is  employed  in  a  Will  as  a  wllc>"  all  de- 
word  of  purchase,  it  will,  in  its  ordinary  import,  comprise  all  StlS  under 
those  who  can  claim  as  descendants  from  or  through  the  ner-  ^description 

e>  ^  l-"-1      or      issue,' 

son  to  whose  issue  the  bequest  is  made,  i.  <\  grandchildren  ei"i,!°.VC(1:h 
and  great-grandchildren,  as  well  as  children  :  and  in  order  to  purchase: 
restrain  this  usual  sense  of  the  word,  a  clear  intention  must 
appear  upon  the  Will(n). 


(I)  See  Att.-Gen.  v.  Bright,  2 
K'-i  a,  ">7.  Jordan  '■.  Lowe, 6  Bear. 
360.  Bird  v.  Webster,  l  Drewr. 
340. 

(ro)  .".  De  Gex,  M.  &  G.  188. 
Goldney  v.  Crabb,  L9   Beav. 

also  Waldron  <•.  Boulter,   -i-i 
.  284.     ;,'■   Andrew's  Will,  27 
B<    v.  608.     Jackson  v.  Cilv 

Hem.  235.  Herri  b  .  Frank- 
lin, L  I:,  ii  Eq.  593.  See  further 
on  tin-  subjei  t  of  treating  the  word 
"  issue"  as  n  word  of  purchase, 
ami  ii"!  of  Limitation,  <  lay  v.  Pen- 
nington, 7  Sim.  370.  Carsham 
.  Newland,  2  Bing.  N.  < '.  58. 
S.  C  i  M.  &  W.  101.  Ryan  v. 
( lowley,  1.1.  &  <;.  temp.  Sudg.  7. 
slater  v.  Dangerfield,  L5  M.  &  W. 
263.  So  also  in  Montgomery  v. 
Montgomery,  3  J.  &  I,.  47,  Lord 
St.  Leonards  laj  a  it  do\<  n  as  clearly 
settled  law,  thai  a  devise  to  A.  for 
life,  with  remainder  to  his  i 
with  superadded  words  of  limita- 
tion inconsistent  with  a  descent 
from  A.,  will  give  to  the  word 
"issue"  the  operation  of  a  word 

Of    purchase.        Tlli-     ea~e    .•Seems    to 

be  followed  by  Lord  Hatherley  in 
Cavanagh    v.   Morland,  Kay,  16, 


and  both  cases  were  approved  in 
Morgan  .-.  Thomas,8Q.  J3.  D.  575, 
9  Q.   B.   I).  643.     Compare,  how- 
ever,   the    observations   of   Lord 
Cranworth  in  Parker  v.  Clarke,*; 
D.  M.&G.  L04,109.   At  all  events 
the  issue  will  take  as  purchasers 
where  there  are  words  of  distribu- 
tion in  addition.    Lees  r.  Moseley, 
l  V.  &  i !.  589.    It  does  not  seem, 
ln.u-ever,  apposite  to  this  Treatise 
to  discuss  all  the  different  cases  in 
which  the  word  "  issue"  has  been 
construed  in  a  restricted  sense 
word  of  purchase  and  not  of  limita- 
tion in  cases  of  devise  of  real  estate, 
but  rather  to  call  attention  to  those 
in  which  words  held  to  create 
an  estate  tail   in  realty  have  re- 
ceived a  different  construction  in 
t  of  persona]  estate. 
(n)  Thus  in  Hobgen  v.  Neale, 
L.  E.  11  Eq.  48,  a  bequest  to  tes- 
tator's wife  for  life  and  afterwards 
equally  between  all  his  brothers 
and  sisters  nominatvm,  but  in  case 
any  of  them  should   die   leaving 
issue,  then  the  part  or  share  of  him, 
her,  or  them  so  dying  should  go 
to  his  or  their  respective  issue,  it 
was   held  that  "issue"  must 
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when  children 
only. 


But,  to  use  the  words  of  Lord  Eldon  in  Sibley  v.  Perry  (o), 
if,  upon  fair  reasoning,  deduced  from  the  words  of  the  Will, 
all  the  contents,  and  design,  and  tenor  of  it,  as  manifested 


read  in  its  largest  sense,  there 
being  nothing  about  issue  taking 
the  parent's  share  or  the  like  to 
restrict  the  sense.  See  also  Daven- 
port r.  Hanbury,  3  Ves.  257.  Free- 
man v.  Parsley,  ib.  421.  Leigh  v. 
Norbury,  13  Ves.  340.  Bernard 
v.  Montague,  1  Mer.  4:54.  Dalzell 
v.  Welch,  2  Sim.  319.  Head  v. 
Kandall,  2  Y.  &  0.  231.  Evans  v. 
Jones,  2  Coll.  516.  Robinson  v. 
Sykes,  23  Beav.  40.  R  Jones's 
Trusts,  ib.  242.  Maddock  v.  Legg, 
25  Beav.  531.  Waldron  v.  Boulter, 
22  Beav.  284.  Ki  Corrie's  Will,  32 
Beav.  426.  Re  Curias-,  I  C.  D. 
460.  Re  Warren's  Trusts,  26  C. 
D.  208.  "Offspring"  is  synony- 
mous with  "  issue  ;:  in  a  gifi  to  any 
"child  or  offspring."  Thompson 
v.  Beasley,  3  Drew.  7  ;  but  has 
been  confined  to  "  children  in  an 
executory  trust  to  settle.  Lister 
r.  Tidd,  20  Beav.  618. 

(o)  7  Ves.  531.  The  principle 
contained  in  these  words  is  nol 
assailed  in  any  subsequent  cases; 
but  Sibley  v.  Perry  has  often  been 
treated  as  laving  down  a  general 
rule  that,  wherever  you  find 
"issue  "  and  "  parent "'  in  colloca- 
tion, "issue"  will  be  cut  down  to 
mean  "  children "  of  the  person 
described  as  "  parent.''  Lord  Jus- 
tice James,  however,  in  Ralph  v. 
Carrickjll  C.  1).  873,  882,  says, 
"  It  is,  I  think,  much  to  be  re- 
gretted that  Sibley  v.  Perry  was 
ever  made  a  leading  case,  because 
according  to  the  report  of  what 
Lord  Eldon  himself  said  in  that 
case,  it  is   to  my  mind   perfectly 


clear  that  he  never  intended  to 
lay  down  any  general  rule  or 
canon  of  construction,  but  was 
dealing  only  with  the  peculiar 
language  of  the  Will  in  that  par- 
ticular case.  He  found  one  clause 
in  which  he  considered  that  the 
testator  had  used  the  word  'issue' 
to  signify  children  only,  and  then 
he  said  I  give  the  same  meaning 
to  the  word  '  issue  '  in  other  parts 
of  the  Will.  It  is,  however,  I 
think,  settled,  but  rather  by  the 
of  Pruen  v.  <  Isborne,  1 1  Sim. 
132,  than  by  Sibley  v.  Perry, 
that,  as  a  general  rule,  when  you 
find  a  gift  to  the  issue  of  that  per- 
son, such  issue  to  take  only  the 
parent's  share,  the  word  issue  is 
cut  down  to  mean  children.  1  am 
not  sure  that  some  of  the  conse- 
quences of  such  a  rule  have  always 
received  the  attention  they  ought 
to  have  received.  Suppose  a  man 
to  leave  his  property  to  his  wife 
for  life,  and  at  her  death  to  all  his 
children  then  living  and  the  issue 
of  Buch  of  them  as  should  be  then 
dead,  equally  to  be  divided  among 
them,  the  issue  of  any  of  them 
wlm  mighl  be  then  dead  to  take 
only  their  parent's  share.  Suppose 
then  his  children  all  to  die  before 
the  period  of  division,  having  had 
children  who  predeceased  them, 
leaving  families.  The  grandchil- 
dren might  go  to  the  workhouse 
and  the  family  property  go  to  a 
stranger  under  the  residuary  gift. 
That  seems  a  possible  result  of 
that  rule." 
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by  its  contents,  show  the  word  "  issue  "  to  be  meant  in  a 
more  restrained  sense,  that  sense  may  be  given  to  it ;  and 
his  Lordship  proceeded  to  decide  that,  in  the  Will  before 
the  Court,  from  its  being  coupled  with  the  word  "  parent," 
the  correlative  term  "  issue"  must  be  taken  in  the  sense  of 
"children"  {p). 


(  p)  Tlii  •  d  construction 

was  adopted  in  Pruen  .  <  >sborne, 
1 1  Sim.  132,  where  the  dire  - 
t  i«  .1  *  was  thai  the  issue  should  take 
their  parents'  Bhare  ;  and  again  in 
<  'alter  v.  Bentall,  -  Beav.  551, 
where  trustees  were  directed  to 
transfer  proceeds  of  sale  to  the 
of  testator's  daughter  in 
equal  Bhares,  and  it'  only  oru  child 
then  to  Bucfa  child  ;  and  again  in 
Bryden  v.  Willett,  L.  B.  :  Eq. 
172,  where  the  words  were  "such 

sctive  issue,  il  more  than  one 
child."  »  Hopkins'  Tn  its,  9  I  . 
I  >.  L31,  is  a  similar  case.  Pride  v. 
Fooks,  3  De  G.  &  J.  252,  and  Ki 
Wyndham's  Trusts,  L  R.  1  Eq. 
290,  were  cases  where  the  meaning 
tit'  the  word  issue  was  confined  to 
the  issue  who  could  take  under  a 
preceding  gift  ;  and  it  is  to  be  ob- 

■d  that  the  restri  ted  construc- 
tion maybe  excluded  by  the  terms 
of  ;i  following  gift  over,  that  i-. 
that  where  there  is  a  gift  over  on 
the  failure  of  cei  tain  persons  the 
previous  gift   must,  if  the  words 

onably  admit  of  it,  be 
Btrued  a>  a  gift  to  the  same  per- 
sons. Boss  .  Boss,  20  Beav.  645, 
the  principle  of  which  was  affirmed 
by  the  Court  of  Appeal  in  Ralph 
v.  Carrick,  11  C.  I'.  s73,  in  which 

(p.  888)  Lord  Justice  Cotton 
expresses  the  same  rule  in  a  con- 
venient form  when  he  says,  ':  I 
think    it    a    Bound    principle    that 


where  thereare  ambiguous  words  in 
the  original  gift,  you  should  not 
construe  the  gift  over  in  a  restric- 
tive sense  which  it  does  not  other- 
wise bear,  but  should  construe  the 
ambiguous  words  contained  in  the 
previous  gift  so  as  to  agree  with 
the  unambiguous  words  in  the  gift 
Over."  See  also  Ilorsepool  r. 
Watson,  3  Ves.  383.  Hampson  v. 
1  Irandwood,  1  Madd.  388.  ( hi*  >rd  v. 
Churchill,  3  V.  &  B.  67.  Swift  v. 
Swift,  8  Sim.  168.  Peel  v.  Catlow, 
9Sim.372.  Ryan  ».  Cowley,  LI.  &G. 
temp.  Sugd.  7.  Ridgeway  v.  Mun- 
kittrick,  l  Dr.  &  W.84.  Qoidie  v. 
<  rreaves,  14  Sim.  :n^.  Buckle  v. 
Fawcett,  4  Hare,  536.  Farranl  v. 
Nichols,  9  Beav.  327.  Williams 
v.  Teale,  6  Hare,j250.  Edwards 
v.  Edwards,  12  Beav.  !)7.  Pope  v. 
Pope,  14  Beav.  591.  Bradshaw  v. 
Melling,  19  Beav.  417.  R  Heath's 
Settlement,  23  Beav.  L93.  May- 
nard  v.  Wright,  20  Beav.  285. 
Mr  Iregor  v.  McGregor,  1  De  Gex, 
F.  &  J.  63.  Smith  v.  Horsfall,  25 
Beav.  628.  Stevenson  v.  Abing- 
don,  31  Beav.  305.  Tatham  v. 
Vernon,  29  Beav.  604.  Baker  v. 
Bayldon,  31  Beav.  209.  Fairfield 
v.  BushelL  32  Beav.  158.  // 
( !i  .i  rie's  Will,  32  Beav.  426.  Mar- 
shal 1  v.  Baker,  31  Beav.  608. 
Lanphier  v.  Buck,  2  Drew.  &  Sm. 
484.  Martin  v.  Holgate,  L.  B.  1 
II.  L.  175.  Heasman  v.  Pearse, 
L.  R.  7  Ch.  275. 
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3.  "Descend- 
ants :  " 


"Eldest  male 
lineal  descend- 
ants." 


"Male 
descendants. 


"Relations 

by  lineal 
descent  : '" 


3.  "  Descendants."  Under  this  description  is  comprised 
every  individual  proceeding  from  the  stock  or  family  referred 
to  by  the  testator  (q).  Thus,  when  the  testator  gave  4,000/. 
to  "  the  descendants  of  Francis  Ince,:'  it  was  held  by  Sir 
Thomas  Clark,  M.  E.,  that  great-grandchildren  were  entitled 
with  grandchildren  to  shares  of  the  fund,  since  they  answered 
the  description  of  descendants  of  Francis  Ince  ;  and  that  the 
distribution  must  be  per  capita  (r).  So  where  the  testatrix- 
directed  her  personal  property  to  be  divided  equally  between 
the  descendants  of  Thomas  Fairbank ;  and  at  her  death 
there  were  three  sons  and  eleven  grandchildren  of  Thomas 
Fairbank,  it  was  held  by  Lord  Thurlow,  that  as  well  the 
grandchildren  as  children  were  entitled  to  the  fund,  and  per 
capita  (s). 

It  was  held  by  Lord  Eldon  in  Oddie  v.  Woodford  (t)  (and 
his  decision  was  confirmed  by  the  House  of  Lords),  that 
the  designation  of  "  eldest  male  lineal  descendant "  was 
inapplicable  to  a  male  person  claiming  in  part  through  a 
female.  Again,  in  Bernal  v.  Berncd  {a),  it  was  decided  by 
Lorcl  Cottenham,  in  the  construction  of  a  Dutch  Will,  that 
"  male  children  "  meant  "  male  descendants,"  and  that  male 
descendants  meant,  according  to  the  English  Law  (and,  as  it 
should  seem,  according  to  the  Dutch  Law  also),  descendants 
claiming  through  males  only  (r). 

Where  a  testator  gave  all  the  residue  of  his  real  and 
personal  estate  unto  and   equally  between  and  amongst  all 


(q)  Sec  the  observations  of  Lord 
Eldon,  in  Wrighl  v.  Atkyns,  1 
Turn.  &  Russ.  162.  The  word 
"descendants"  is  less  flexible  than 
"issue,"  and  requires  a  stronger 
context  to  confine  it  to  children. 
Ralph  v.  Carrick,  11  C.  D.  873. 

(r)  Crossly  v.  Clare,  Anibl.  397. 
S.  C.  3  Swanst.  320,  note  to  Bran- 
don v.  Brandon. 

(s)  Butler  v.  Stratton,  3  Bro.  C. 
C.367.  Ralph  v.  Carrick,  11  CD. 
873. 


(/)  3  Mylne  &  Cr.  584. 
(it)  3  Mylne  &  Cr.  559. 
(.<•)  Lywood  ».  Kimber,  29  Beav. 

38.  Accord.  But  see  also  Saver 
r.  Bradley,  5  H.  L.  C.  873.  Post, 
]>.  986,  In  the  great  case  of 
Thellusson  v.  llendleshain,  7  H.  L. 
< '.  129,  the  contest  was,  whether 
under  the  words  "  eldest  nudi 
lineal  descendant,"  the  eldest  in 
line  or  the  eldest  hi  years  was  en- 
titled, and  the  House  of  Lords  de- 
cided in  favour  of  the  eldest  in  line. 
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his  relations  who  might  claim  and  prove  their  relationship  to 
him  by  lineal  descent ;  and  he  had  no  wife  or  issue  at  the 
time  of  making  his  Will  nor  afterwards  ;  and  he  died  leaving 
several  first  cousins,  his  next  of  kin ;  it  was  held  that  they 
were  entitled  to  the  residuary  estate  both  real  and  personal ; 
for  that  the  word  "  lineal  descent  "  did  not  necessarily  mean 
lineal  descent  front  tin-  testator  (y). 

Very  often  when  there  is  in  a  Will  a  bequest  to  a  parent 
coupled  with  a  bequest  to  children,  issue,  or  offspring,  as  pur- 
chasers a  question  arises  whether  the  parent  and  children  take 
as  joint  tenants  or  as  tenants  in  common,  or  whether  the 
parent  takes  a  life  estate  with  an  estate  in  remainder  to  the 
children.  Sometimes  the  parent  and  the  children  are  spoken 
of,  sometimes  the  parent  or  the  children.  When  the  words 
are  "  the  parent  and  the  children  "  the  rule  would  seem  to  be 
that  a  joint  tenancy  is  created  if  nothing  can  be  found  to  indi- 
cate ;i  dill,  rent  intention  (~),  but  slight  special  circumstauces 
have  often  been  held  to  justify  the  construction  settling  the 
property  upon  the  parent  for  life,  especially  in  cases  where 
the  testator  stands  in  a  position  of  duty  to  provide  for  the 
maintenance  of  the  parent  and  children,  <.//.,  a  husband  (a). 

When   a    bequest    is  made  to  "A.   "/-his  children,"   or  to   Whetheragift 

to  "A.  or  his 


V.  <</•  his  issue/1    or  "A.   "/■  his  heirs,"  or  "A.   or  his  issue.' or  to 

or  his 
ren,"  or 


descendants,"  a  question  may  arise,  whether  the  children,  or  c^n\n' 


issue,  or  descendants,  are   to  take  concurrently   with  A.,  or  to  "A.  or  his 

heirs,     (and 

merely  in  substitution   for  him,  in  case  of  his  death  before   the  like)  is 
the  testator  (/>).     In  Newman  v.  Nightingale  (c),  the  testator  substitutional. 


(?/)  Craik  dl  Lamb,  1  Coll.  189.  29.    Jeffeiy  v.  De  Vitre,  24  Beav. 

W-will  v.   Newill,    L    EL    7  296.     Audsley  v.  Horn,  26  Beav. 

Ch.  253  (reversing  Malins,  V.-<\,  L95.      Ward    v.   Grey,   26  Beav. 

L   1!.   12    K'|.    132),  following   De  485.     Crockett  v.  Crockett,  2  Phil. 

Witte  v.  De  Witte,  11  Sim.  2">f,.  :.:>:).      Armstrong   v.   Armstrong, 

Bustard  o.  Saunders,  7  Beav.  92.  L.  R.  7  Eq.  518.  Be  Owen's  Trusts, 

Bibby  p.  Thompson,  32  Beav.  647.  L.  II.  12  Eq.  316. 

l'.uilar    17.    Bradford,  2    Aik.    220.  (b)  See  post,  p.  1075  et  seq. :  as 

Beales   r.  Crisford,  13  Sim.  r>!>2.  to  preventing  the  lapse  of  legacies 

Mason  v.  Clarke,  17  Beav.  126.  by  words  of  substitution. 

(«)  Dawson  r.  Bourne,  16  Beav.  (c)  1  Cox,  341. 
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gave  5007.  "  to  the  sole  use  of  N.  or  of  her  children  for  ever  :  " 
And  Lord  Thurlow  held,  that  N.  took  only  an  interest  for 
life  in  the  5002.,  and  that  the  children  were  to  take  it 
among  them  after  her  death  (J).  But  in  Crooke  v.  De 
Vandes  («),  Lord  Eldon  held  that  a  bequest  to  two  persons, 
or  their  children,  gave  the  children  an  interest  by  way  of 
substitution  only,  and  not  a  concurrent  interest.  So  in 
Montagu  v.  Nucella  (/),  a  testator  bequeathed  a  sum  of  stock 
to  each  of  five  nephews  and  nieces,  or  to  their  respective 
child  or  children ;  should  any  die,  without  child,  such  share 
to  revert  to  the  residuary  legatee  :  and  Lord  Gifford,  M.  R., 
held,  that  the  true  construction  was,  to  vest  the  legacies 
absolutely  in  the  nephews  and  nieces  who  survived  the 
testator,  and  that  the  child  or  children  of  nephews  or  nieces 
took  only  as  substitutes  for  their  parent  or  parents  dying  in 
the  testator's  lifetime.  And  many  similar  decisions  have 
subsequently  occurred,  where,  in  case  of  direct  gifts  to 
legatees,  or  their  children,  or  to  legatees  or  their  issue,  or  to 
them  or  their  heirs,  the  children,  &c,  have  been  held  to 
take  only  by  way  of  substitution  (r/).  But  these  cases  must 
be  carefully  distinguished  from  those  where  the  Will  shows 
a  general  intention  in  favour  of  a  class,  and  a  particular 
intention  in  favour  of  individuals  of  the  class  to  be  selected 
by  another  person,  and  the  particular  intention  fails  from 
the  selection  not  being  made.     In  such  cases,  as  the  Court 

(d)  See  also Richardson?;.  Spraag,      Speakman  v.  Speakman,  8  Hare, 

1  P.  Wms.  433.    Eccard  v.  Brooke,  180.      Chipchase    v.  Simpson,  16 

2  Cox,  213.  Parkin  v.  Knight,  15  Sim.  485.  Gibson  v.  Hale,  17  Sim. 
Sim.  83.  Horridge  v.  Ferguson,  129.  Penley  v.  Penley,  12  Beav. 
Jac.  583.  Maude  v.  Maude,  22  547.  Blundell  v.  Chapman,  33 
Beav.  290.  Beav.  648,  and  post,  p.  1076.     But 

(e)  9  Ves.  197.  a  gift  to  a  legatee,  or  his  heirs, 
(/)  1  Russ.  Chanc.  Cas.  165.  or  assigns,  is  an  absolute  gift  to 
(g)  See   Gibbs   v.    Tait,  8  Sim.  him :    Re   Walton,    20    Jur.   363, 

132.     Turner  v.  Cape],  9  Sim.  158.  coram  the  Lords  Justices.     S.  C. 

Price    v.    Lockley,    6    Beav.    180.  8  De  Gex,  M.  &  G.  173.     See  also 

Dick  v.  Lacy,  8  Beav.  214.     Salis-  Greenway  v.  Greenway,  2  De  Gex, 

bury  v.  Petty,  3  Hare,  86.     Whit-  F.  &  J.  128. 
•cher     v.    Penley,    9     Beav.    477. 
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cannot  supply  tin-  execution  of  the  power  of  selection,  it 
gives  the  fond  to  the  whole  class  equally,  in  order  to  carry 
into  effect  the  general  intention.  This  distinction  is  illus- 
trated by  the  case  of  Penny  v.  Turner  (h),  where  there  was 
gift  to  the  testator's  three  Bisters,  or  their  children,  as 
his  mother  should,  by  deed  or  Will,  appoint:  And  Lord 
Cottenham  held,  that,  in  default  of  appointment,  this  was  a 
gift  to  tin1  whole  class  of  the  Bisters  "/"/  their  children 
equally;  not  on  the  ground  that  "  or  "  was  to  be  construed 
'"  and,"  hut  that  it  was  referable  only  to  the  power  given 
to  the  mother  of  selection  from  among  the  class  ;    and  as  that 

power  had  not  been  exercised,  the  whole  class  must  take 
equally 

\  gift  to  "  survivors  of  a  class  and  the  issue  of  such 
Biirvivor,  such  issue  to  take  the  parents'  sliare  only,"  is  a  gift 
to  the  parents  for  life,  with  remainder  to  their  children,  and 
not  a  substitutionary  gift  (/. ). 

I.  "Relations."     When  a  Legacy   Is  given  by  a   testator   l.  "Beia- 
"  to   my  relations"  generally,  without  enumerating  any  of 
them,  the  Court  will  direct  the  money  to  be  paid  to  such  of 
his  relations  as  would  have  bees  entitled  under  the  Statute 
of  Distributions,  if  he  hail  died  intestate  (Z).     So  where  the 

(//)  -2  l'liill.  Cli.  C.  49a  an  .state  in  tail,  as  the  case  may 
(/)    8                '.      Longmore  o.  1"'.     In  Buch  cases  "or"  is  gene- 
Broom,  7  Ves.   i_l.     Burrongh  p.  rally   read   as    "and,"   on  the  as- 
Philcoz,  5  M.  &  Cr.  7-".,  92.     ft  sumption  that    the    testator  used 
White's  Trusts,  Johns.  656.     Ezod  the  word  "or"    by   mistake    for 
. .   248.      Bui  Bee  the  word  "and,"  and  it  is  neces- 
eonfro,  Jones  v.  Torin,  6  Sim.  255.  -ary  that  thi^  Bhould appear  clearly 
when  the  class  is  to  he  ascer-  from    the   general  context  of  the 
taint.!.   Bee     ft     White's    Trusts,  Will.      See   the   cases  on  p.  978, 
Johns.  656,659.   ft  Phend's  Trusts,  note(<Z),  and  King  v.  Cleaveknd, 
L.  R.  5  Eq.  346.    The  word  "or,"  26  Beav.  2G.    Re  Philps'  Will,  L. 
however,  is  not   infrequently  read  R.  7  Eq.  151.     Burt  v.  Hellyar, 
K  and,"  even  apart  from  the  case  of  L.  R.  14  Eq.  lo'O.     Wingfield  v. 
a  devise  of   real  estate  to  "A.  or  Wingfield,  9  C.  D.  658. 
his  heirs,"  cr  to  "A.  or  the  heirs  (/.■)  Parsons  v.   Coke,  4  Drewr. 
of  his  body,"  where  by  a  technical  296. 

rule  "or"  is  read  "  and,"  and  the  (7)  Roach    v.   Hammond,   Free. 

devisee  takes  an  estate    in  fee    or  Chanc.    401.      Thomas     v.    Hole, 


lulls 
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testator  bequeathed  501.  to  each  of  his  "relations  by  blood 
or  marriage,"  Lord  Rosslyn  held,  that  the  word  "  relations  " 
must  be  confined  to  relatives  entitled  under  the  Statute  of 
Distributions,  and  to  persons  who  had  married  relatives 
entitled  under  that  Act  (m). 

The  same  rule  applies  where  the  bequest  is  to  "  near  rela- 
tions "  (n).  So  where  the  bequest  is  to  "poor  relations  "  (o), 
or  "my  most  necessitous"  or  "poorest"  relations  ( p) ,  no 
persons  are  entitled  except  such  as  are  within  the  statute  ; 
unless  the  legacy  be  given  to  establish  a  charity  for  poor 
relations  (q). 

So  where  a  power  is  given  to  a  person  to  dispose  of  a 
fund  "  among  my  relations,  in  such  manner  as  he  shall  think 
proper,"  the  appointment  cannot  be  in  favour  of  any  relative 


Cas.  temp.  Talb.  251.  Withorn  c 
Harris,  2  Yes.  Sen.  527.  Green  v. 
Howard,  1  Bro.  C.  C.  31.     Rayner 

v.  Mowbray,  3  Bro.  C.  C.  234. 
Brandon  v.  Brandon,  3  Swanst. 
319.  Wright  v.  Atkyns,  1  Turn. 
&  Rnss.  161.  Ham's  Trust,  2 
Sim.  N.  S.  106.  Lees  v.  Massey, 
3  De  Gex,  F.  &  J.  113.  But  the 
distribution  must,  it  seems,  be 
per  capita  and  not  per  stiipcs,  that 
is,  the  objects,  but  not  the  pro- 
portions, will  be  determined  ac- 
cording to  the  Statute  :  2  Sugd. 
Powers,  246, 7th  edit.  2  Jarm.  on 
Wills,  122.  (4th  edit.)  Tiffin  r. 
Longman,  15  Beav.  275.  A  gift, 
however,  of  residue  to  be  distri- 
buted "  to  my  relatives,  share  and 
share  alike,  as  the  law  directs," 
has  been  held  to  mean  a  distribu- 
tion under  the  Statute  of  Distri- 
butions, per  stirpes  and  not  per 
apita.  Fielden  v.  Ashworth,  L.  B. 
20  Eq.  410. 

(m)  Devisme  v.  Hellish,  5  Ve=\ 
529.  Where  a  testator,  after  giving 
legacies  to  various  persons  describ- 


ing their  relationship,  including  a 
person  described  as  his  nitre,  but 
in  reality  illegitimate,  and  persons 
connected  by  affinity,  directed  that, 
if  the  whole  of  his  properly  made 
more  than  the  whole  amounts 
mentioned  in  his  Will,  it  should 
be  divided  "amongst  my  relations 
in  proportion  to  their  separate 
amounts,"  it  was  held  by  Bacon, 
V.-C,  that  only  such  of  the 
legatees  as  were  blnod  relations 
were  entitled  under  the  residuary 
gift.  1 1  illicit  r.  Hibbert,  L.  R.  15 
Eq.  372. 


r.  Harris,  2  V.  -. 
v.   Woolridge,    1 


(n)  Whithorn 
Sen.  527. 

(o)  Brunsden 
Dick.  380. 

(/>)  Widmore  v.  Woodrooffe, 
Ambl.  636. 

(q)  White  v.  White,  7  Yes.  423. 
Att.-Clen.  v.  Price,  17  Ves.  371.  A 
relation  who  was  poor  at  the  death 
of  the  testator,  and  has  become 
rich  before  the  period  of  distribu- 
tion, is  not  entitled  :  Malum  v. 
Savage,  1  Sch.  &  Lefr.  111. 
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who  is  not  within  the  statute  (,•).     But  though  a  party  to 

whom  a  power  is  thus  delegated  to  fix  the  amount  of  the 

Sl'"™  'Lat  *  '"1,Uion  sM1  t"te,  without  entrusting  him 

with  the  choice  of  the  objects,  is  confined  within  the  limits 
of  the  statute,  it  is  otherwise  when  a  power  is  committed 
to  an  indmdual  to  distribute  the  fund  among  such   of  the 
relays     rf  the   testator  as  he  shah,   in  his  discreti 

?,  :  fM  '"  BUch  '  "»".«"  »'<«vi.lual  is  not  restrained 
■  '■"-■  exercise  of  such  discretion  to  relations  within  the 
Stotate  of  Dlstributions  (,).  Where,  indeed,  the  Court  is 
^  on  to  distribute,  in  failure  of  the  per6on  so  empowered, 
1  wUI  confine  itself  according  to  the  degrees  mentioned  in 
the .statute,  as  well  in  the  latter  case  ,s  in  the  former  (*)  • 
bnt  a  difference  was  supposed  to  exist,  that  where  the  donee 

°,f  '"', ' ,"'  hi"'  Bnthori<?  '<»  *leet  the  objects,  the  fund 

shall   be   distribnted  among  the  testator's   next  of  kin    m 

";s'"",'    f    ""    ■''■'"'   «f  the  d ■■  of  the  power (u):'hnt 

«b.n.  .1,,  ,1,,,,,,.  of  ,1,,  power  was  entrusted  with  a  discre- 

!""'  '":r'-v    "'  "PI""* 8  ""■  ahares,  the  property  shall 

"'  "V"''''  !' «  ""'  '«*<■   <>''   kin  living  at    the  te«ator>, 

death  (./•) 

Bui  -1-  doctrine  is   founded  on  an  ^accurate  report  of 

^6  ,':,s"oi'  P°P'*'  Whitcomhe,  Bad  it  was  held  by  RomiUy 

M.  R-,  to  be  a  mistake,  and  that  in  both  instances  the  next 

«'»  '-'  l.v",*  at  the  death  of  the  donee  of  the  power  were 
entitled(y). 

J?  P°IH'  ''  "''"'" '"' :t  «■*■      A-  Power  ™  to  appoint  "  onto 

...  ,  Buchof  my  relations  and  friends" 

L*fr.  III.     Spring  ,.  b,1Mj  ,  T      ajrcct 

-  .Mu      437.    Onmt  „.  1,,,,,,,,,  4      S.  C.  cited  5  Ves.  501.     Cruwys  r 
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No  person  can  regularly  answer  the  description  of  "  rela- 
tions," but  those  who  are  akin  to  the  testator  by  blood  : 
and,  consequently,  relations  by  marriage  are  not  included  in 
a  bequest  to  "  relations  "  generally :  A  wife,  therefore,  cannot 
regularly  claim  under  a  bequest  to  her  husband's  relations, 
nor  a  husband  as  a  relation  to  his  wife  (z). 

Where  the  description  employed  is  "nearest  relations," 
the  Statute  of  Distributions  shall  not  ascertain  the  persons 
entitled:  but  whosoever  is  the  nearest  will  be  entitled,  to  the 
exclusion  of  more  remote  relations  who  could  have  claimed 
under  the  statute  in  case  of  intestacy:  As  where  a  testator 
directed  his  residuary  property  to  be  "equally  distributed 
amongst  his  nearest  surviving  relations,"  and  died  leaving 
a  brother,  and  sisters,  and  nephews  and  nieces,  the  children 
of  a  deceased  brother  :  Sir  William  Grant  held,  that  the 
brothers  and  sisters,  as  nearest  of  kin  to  the  testator, 
were  exclusively  entitled  (a).  If  the  bequest  be  in  the 
singular  number,  "my  nearest  relation,"  and  there  be 
several  persons  nearest  of  kin,  in  the  same  degree,  the 
fund  must  be  divided  between  them  ;  and  the  word 
lation,"  like  "heir,"  must  be  taken  in  such  ease  as  nomen 
coUectivum  (b). 

When  the  bequest  is  to  relations  of  a  particular  name, 
as  "  my  nearest  relations  of  the  name  of  Pyot,"  the  word 
"  name  "  has  been  considered  equivalent  to  the  expression 
"stock;"  so  that  where  a  female  relation  was  one  of  the 
nearest  of  kin,  and  entitled  to  the  described  name  by  birth, 
her  claim  was  sustained  to  a  share  of  the  legacy,  although 
she  had  lost  the  name  of  Pyot  by  her  marriage  (c). 

Where  the  bequest  was  "to  the  first  and  nearest  of  my 


(.-.)  Davies  v.  Baily,  1  Yes.  Sen. 
84.  Worsley  v.  Johnson,  3  Atk. 
758.  Harvey  v.  Harvey,  5  Beav. 
134.  See  Craik  v.  Lamb,  1  Coll. 
489,  494.     See  fost,  p.  983. 

(«)  Smith  v.  Campbell,  19  Yes. 
400. 


(b)  Marsh  v.  Marsh,  1  Bro.  C.  C. 
294.  Pyot  v.  Pyot,  1  Ves.  Sen. 
337.  See  ante,  p.  970. 

(c)  Pyot  r.  Pyot,  1  Yes.  Sen. 
336.  Carpenter  v.  Bott,  r>  Sim. 
006. 
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Next  of 


kin  :  " 


kindred,  being  male,  and  of  my  name  and  blood,"  it  was 
held,  that  a  person  who  was  first  and  nearest  of  blood  to  the 
testator,  and  a  male,  but  not  originally  of  the  testator's  name, 
though  he  assumed  it  by  the  king's  license,  could  not  succeed 
to  his  claim  I 

5.  "Next  of  kin."  A  man's  "kindred,"'  in  the  proper 
oification  of  the  word,  means,  Buch  persons  as  are  related 
to  him  /'//  blood:  and,  accordingly,  relations  by  marriage 
are  generally  incapable  of  bringing  themselves  within  the 
description  of  '*  next  of  kin"  in  a  Will:  and  (as  in  the  case 
just  mentioned,  of  '■relations")  neither  husband  nor  wife  wi 
can  be  entitled  under  a  bequest  to  the  "next  of  kin"  of 
either  of  them  (e).     But  it  was  observed  by  Lord  Eldon,  in 


(d)  Leigh   v.  Leigh,   15  Ves.  92. 
Jso  Barlow    .  Bateman,  -l  Bro. 
272,  Toml.  edit     But  v 
the  1"  qui  the  imm< 

or  direct  dea  endants  of  my  brother 

phew  wlici  .-hall  "  beai 
name    ol   I'.  < ;.  only,  it  w  is  held 
that   under  the  circumstance 
thai  ■  the  name  "  m 

the  name  ; "  and  thai  then  - 
ifined 
to  the   ]■  ititled    to  that 

name  by  birth.     /■'    R  .   L9 

0.  I'.  520. 
(<)  Nichols  .  i  it-  d  in 

W  right,  L8  Vea  52.  I 
lick  v.  Lord  Camden,  l  I  Vea.  '■'>'-. 
■  .ni  a  widow,  ae  mch,  take 
under  a  limitation  to  the  next  of 
kin  of  her  husband, 
tic  Statutt  of  Distribui '  ■•■  - :  <  '1i>>1- 
lu.  nd<  l<  y  Lord  Ashburton,  6 
Beay.  B6  :  S  us,  under  a  bequesi 
to  smli  -    would    have 

been   entitled  under  the  Statute 
in  case  of   intestacy:    Jenkins 

:,  2  ColL  .'i.37  ;  and  Bee  Ash 
v.  Ash,  :::)  Beay.  ls7.  Starr  v. 
Newberry,  23   Beav.  436.     But  a 


husband  would  not  lake  under  a 
bequesi  "  to  Buch  pei  sons  aa  would 
atitled,  aa  next  of  ten.  or  other- 
.  under  the  Statute  of  Distri- 
butions" t"  the  persona]  estate 
ef  hia  wife  ;  for  he  is  not  entitled 
under    any   of   the  ,   1  -nt 

mount  thereto  :  Milne  v.  <  ol- 
bart,  _  De  G<  \,  M.  &  G.  715.  5 
De  >•■  ..  M.  5  G.  510.  Where 
the  ]  to  the  persons  who 

would  have  be<  n   entitled  to  the 

'       Of  a   wife,  in   case 

.-In-  had  died  intestate  and  withoul 
being  married,  the  husband  only 
is  excluded  and  nol  the  children 
of  the  i  it's  Tru.-t, 

:;  De  G  ..  M.  &  G.  965.  Pratl  v. 
Mat;  28.     -  De  Gex, 

M.  .v  G.  522.  Where  the  testator 
refers  to  the  Statute  of  Distribu- 
tions in  Buch  a  manner  as  .-hows 
that  the  persons  who  are  to  take, 
are  to  take  according  to  the  title 
given  by  the  Btatute,  they  will  take 

nants  in  common  :  Downi 
Bullock,  25  Beav.  .j4.    Bullock  v. 
Do wnes,    9    H.    L.    C.    1.      But 
where  there  is  no  such  reference 
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Garrick  v.  Lord  Camden  (/),  that  it  was  competent  to,  and 
required  from,  the  Court,  to  look  through  the  whole  Will, 
and  to  see  whether,  from  the  whole,  an  intention  was 
manifested  to  include  the  wife  among  those  who  were  to  be 
taken  more  strictly  as  next  of  kin  ;  a  description  primd  facie 
excluding  her  (g). 

Persons  related  to  the  testator  by  the  half-blood  are  equally 
of  "  kin  "  to  him  with  those  of  the  whole-blood,  and  equally 
entitled,  with  respect  to  the  description  of  "nearest  of  kin  " 
in  a  Will,  to  every  preference  over  the.  more  remote  kindred 
of  the  testator  (//). 

It  remains  to  consider  to  what  kindred  the  description 
"next  of  kin  "  extends.  Mr.  .Justice  Buller  in  Phillips  v. 
Garth  (i)  decided,  that  under  a  bequest  of  a  residue  to  the 
testator's  executors  "to  be  equally  dividi  d  amongst  his  next 
of  kin,  share  and  share  alike,"  all  his  next  of  kin  were  enti- 
tled who  could  have  claimed  under  the  statute  in  case  of  an 
intestacy.  But  this  decision  has  been  overruled  (A),  and  it 
is  now  established  that  if  the  words  are  "  next  of  kin,"  and 
there  is  nothing  to  show  that  the  testator  had  reference  to 
the  Statute  of  Distributions,  or  to  a  division  as  in  case  of 
intestacy,  the  nearest  of  kin  only  are  entitled  (/).     Hence  a 


tliey  will  take   as  joint   tenants: 
Lucas  v.  Brandrethj  28  Beav.  27  ',. 
Ee  Greenwood's  Will,  3  Giff.  390. 
(/)  14  Ves.  382. 

((/)  See  also  M'Leroth  v.  Bacon, 
.")  Ves.  1")D,  for  an  instance  where 
a  relation  hij  marriage  may  lie  in- 
cluded in  tlie  word  "  family." 

(h)  Collingwood  v.  Pace.  1  Vent. 
424.  Brown  y.  Wood,  Alleyn,  36. 
Ante,  p.  359. 

(i)  3  Bro.  C.  C.  64. 
(&)  Elmsley  r.  Young,  2  M.  & 
K.  780  (in  which  the  Lords  Com- 
missioners Shadwell  and  Bosan- 
quet  overruled  the  decree  of  Sir 
John  Leach,  M.  R.,  ibid.  82,  and 
his  decision  in  Hinckley  v.  Mac- 


Larens,  1  M.  &  K.  27).  Withy  r. 
Mangles,  1<>  CL  &  F.  215.  Rook 
r.  Att.-Gen.,31  Beav.  313.  Avison 
v.  Simpson,  Johns.  43. 

(I)  Smith  v.  Campbell,  19  Ves. 
Id.  And  the  law  is  tin-  same 
where  a  bequest  is  to  the  "next  of 
kin  in  blood:"  Halton  r.  Foster, 
L.  R.  3  Ch.  505.  Be  Gryll's  Trust , 
L.  R.  0  Eq.  589.  See  also  the 
cases  cited  in  note  (b).  And  see 
further  Nicholls  v.  Haviland,  1 
Kay  &  J.  504.  Under  a  devise  of 
land  "  to  my  nearest  of  kin  by 
way  of  heirship,"  it  was  held  that 
the  heir  was  entitled,  though  not 
next  of  kin  :  Williams  r.  Ashton, 
1  Johns.  &  H.  115. 
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surviving  brother  of  the  intestate  will  be  entitled,  in  exclu- 
sion of  the  children  of  a  deceased  brother  or  sister  (m).  A 
fortiori,  the  nearest  of  kin  will  be  alone  entitled  under  a 
bequest  to  "  next  of  kin  in  equal  degree"  (n). 

Accordingly,  where  by  the  marriage  settlement  of  Emily 
M.,  the  ultimate  limitation  of  a  sum  of  10,000/.  which  her 
father  thereby  covenanted  to  pay,  was  to  "  such  person  or 
persons  a*  at  the  time  of  her  death  should  be  her  next  of 
Lin  ;  "  and  she  died  leaving  her  husband  and  a  child  of  the 
marriage  and  her  own  father  and  mother  surviving,  it  was 
held  by  the  House  of  Lords  in  Withy  v.  Mangles^),  that 
her  father,  mother,  and  child  were  entitled,  under  the  limita- 
tion, to  the  10,000/.  in  joint  tenancy :  for  that  the  words 
I  of  kin  "  used  simpliciter,  must  be  construed  in  their 
natural  meaning  of  nearest  in  proximity  of  blood,  and,  by 
the  law  of'  England,  the  child  and  the  parent  are  equal  in 
degree  of  proximity,  i.e.  both  are  in  the  first  degree  though 
the  child  (and  the  lineal  descendants  of  the  child)  is  preferred 
in  the  Bnccession  to  property (p),  and  consequent  grant  of 
administration  (7). 

Again,  in  Cooper  v.  Denison  (r),  a  testator  bequeathed  the 
residue  of  his  effects  to  his  wife  for  life,  remainder  to  his 
daughter  absolutely ;  but  if  his  wife  survived  his  daughter, 
then  at  his  wile's  death,  one-third  of  the  capital  was  to  go 
according  to  her  Will,  and  the  other  two-thirds  were  to  be 
paid  "  to  my  other  tin-  u,  xt  of  I  in  of  my  paternal  line  :  "  He 
died,  possessed  of  personal  estate  only,  leaving  his  wife  and 
daughter,  and  three  brothers  surviving:  The  daughter  died, 
leaving  children,  before  her  mother:  On  the  death  of  the 
mother,  the  question  ultimately  was,  who  were  to  take  the 
two-thirds,  as  being  at  the  death  of  the  widow  the  testator's 

(»/?)  See  Brandon  0.  Brandon,  3  the  decree  of  Lord  Langdale,  4 

Bwanst  312.     Elmaley  v.  Young,  Beav.  358. 
2  M.  &  K.  780.  (p)  Sea  post,  p.  1367. 

(n)  Wimbles  v.  Pitcher,  12  Y.    .  (q)  Ante,  p.  360. 

433.  (r)  13  Sim.  290. 

(0)  10  CI  &  F.  215,  affirming 
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"  next  of  kin  of  his  paternal  line."  It  was  contended  for 
the  grandchildren,  that  as  being  the  sole  next  of  kin,  ex 
parte paternd,  according  to  the  Statute  of  Distributions,  they 
were  exclusively  entitled  to  the  fund :  On  the  part  of  the 
brothers,  it  was  argued  that  the  computation  of  degrees  of 
kindred  in  this  case  ought  to  be  made  in  conformity  with 
the  Canon  Law,  according  to  which  the  brothers  of  the 
testator  were  nearer  of  blood  than  his  grandchildren,  and 
were  therefore  exclusively  entitled  as  his  next  of  kin  :  But 
Shadwell,  V.C.,  decided  against  the  exclusive  claim  on  either 
side,  being  of  opinion,  that,  as  the  question  related  to  per- 
sonal estate,  the  mode  of  computation  ought  to  be  in  con- 
formity to  the  civil  law,  according  to  which  the  grandchildren 
and  brothers  were  in  equal  degree  of  kindred :  And  his 
Honor  further  held,  that  the  brothers,  as  well  as  the  grand- 
children, were  entitled ;  for  that  the  Court  must  not  look  at 
the  Statute  of  Distributions,  but  must  inquire  who  were  the 
next  of  kin,  irrespective  of  that  statute 

Where  a  testator  directed  that  the  interest  and  dividends 
of  the  remainder  of  his  stock  should  be  invested,  so  as  to 
accumulate  until  the  end  of  twenty-one  years  from  his  death, 
when  the  whole  was  to  be  disposed  of  towards  his  "  then 
nearest  of  kin  in  the  male  line  in  preference  to  the  female 
line,  it  was  held  by  Wood,  V.C.,  and  by  the  Lords  Justices 
and  also  by  the  House  of  Lords,  that  the  son  of  the  testator's 
paternal  uncle  was  not  entitled  in  preference  to  the  testator's 
sister  (s). 

The  natural  and  ordinary  meaning  of  the  phrase  "next  of 
kin  "  is  next  of  kin  at  the  death  of  the  persons  whose  next 
of  kin  is  spoken  of:  And  this  construction  ought  to  prevail, 
whether  the  Will  speaks  of  the  testator's  own  next  of  kin,  or 
of  the  next  of  kin  of  some  other  person,  unless  the  context 
demonstrates  that  such  a  construction  would  counteract  the 
apparent  intention  of  the  testator  (t).     And  the  rule  is  not 

(s)  Boys   v.   Bradley,    10  Hare,      v.  Bradley. 
389.    4    De  Gex,  M.  &    G.   58.  (t)  Gundry    v.    Pinniger,    1    De 

S.  C.  5  H.  L.  C.  875,  nomine  Saver      Gex,  M.  &  G.  505,506.    Dowries  v. 
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varied  by  the  circumstance  that  the  bequest  to  the  next  of 
kin  is  preceded  by  a  bequest  of  the  fund  to  a  tenant  for 
life  (u),  or  that  the  bequest  is  contingent  on  an  event  which 
may  or  may  not  happen  (x). 

Where,  indeed,  the  tenant   for  life   is  himself  one  of  the 
next   of  kin,  it  was  at  one  time  thought  that  the  rule  "was 
inapplicable,  and  that  the  next  of  kin  intended  to  take  must  for  life  toone 
be  the  next  of  kin  living  at  the  death  of  the  tenant  for  life.  «? thenar;  of 

°  kin  or  to  the 

Bnt  the  law   is  now  s<  ttled  by  a  long  series  of  cases,  that  if  sole  next  of 
there  is  nothing  in  the  context  of  the  Will,  or  the  circum- 
Btances  of  the  case,  to  control  the  natural  meaning  of  the 


t  to 
"  next  of  kin, 
after  a  pre- 


Bullock,  25  Beav.  54.     Bullock  p. 
Doilies,  9  II.  L  C.  I.     Holloway 
p.  Radcliflfe,23  Beav.  L63.     E 
p.    Le  Breton,  L.  R.   15  Eq.  148. 
Mortimore    .  Mortimore,   1  App. 
148.  S,,/,'   Etei  s,  in'.  D.484. 
(«)  The    rule   was    applied  by 
Romilly,  M.  R.,  in  ( !able  p.  < lable, 
16  Beav.  507,  where  the  bequest 
w.i-  to  the  ;■  stater's  wife  for  life, 
with    remainder    to   bis  children 
living  at  his  death  ;  and  if  there 
should  be  none   which  happened), 
(fa  a.  and  in   such  case,  the  fund 
should  belong  to  the  persons  who 
Bhould  then  1"'  entitled  to  take  out 
administration  to  his  effei  t-  :  Bis 
I  Eonoi  1  eing  of  opinion  thai  the 
word  "  then  "  must  be  construed  as 
an  adverb  n  fen  ing  to  the  evenl 
and  not  to  the  time.    A  Bimilar 
construction  of  the  word  "  t) 
prevailed  in  Ware  v.  Rowland,  2 
I'hill.  Ch.  C.  635,637.     Gundj 
Pinniger,  1  I  Beav.  94.     l  Del 
M.  &  G.  502.     Wheeler  9.  Adam-. 
17  Beav.  117.     Bullock  9.  Downes 
(ubi  tup.),  and  the  rule  also  pre- 
vails where  the  word  "then,"  the 
adverb  of  time,  is  used  not  in  con- 
nection  with  the  description  of  the 
as  in  Re  Sturge  and  Great 


Western  Railway  Co.,  19  C.D.  444): 
but  in  connection  with  the  time  at 
which  the  estate  is  to  come  into 
being  :  Mortimer  p,  Slater,  7  C.  D. 
322.     Bui  in  other  cases  the  word 
"then,"  by  the  context,  has  been 
held  to  refer,  as  an  adverb  of  time, 
tn  the  ]  n  ii<  d  at  which  the  prior  life 
interest  would  determine :  Longv. 
kail,  3  V.  -.  486.     ff<  Edging- 
i  .n-  Trust,  3  Drew.  202.    Olney 
ibid.    '.)\'K      Pinder    p. 
Pindi !.  28  Beav.  44.    Wharton  v. 
Barker,  4  K.  y  &  J.  183.     Thus  in 
Re    Sturge    and    Great    Western 
Railway  Co.,  L9  C.  D.  444,  where 
property  in  trust 
for  the  benefit  of  the  persons  who 
at  .i  time  subsequent  to  his  own 
death    should    by   virtue   of   the 
Statutes    of    Distribution   he  his 
next  of  kin,  the  class  was  held  to 
be  an  artificial  class  to  be  ascer- 
tained on  the  hypothesis  that  the 
testator  lived  up  to  and  died  at 
the   subsequent    period   of    time. 
See  also  Holgate  p.  Jennings,  34 
Beav.    7:).      Gill    p.   Barratt,    29 
Beav.  372.     See  Moss  ,-.  Dunlop, 
Johns.  490,  as  to  the  effect  of  the 
words  "  fur  the  time  being." 
(.<■)  Bird  p.  Luckie,  8  Hare,  301. 
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testator's  words,  his  next  of  kin  living  at  his  death  will  be 
entitled ;  and,  that  if  the  tenant  for  life  happens  to  be  one 
of  such  next  of  kin,  or  to  he  soleh)  such  next  of  Lin,  he  is 
not  on  that  account  to  be  excluded  (j/).  But  where  the 
context  demonstrates  that  the  person  or  persons  to  take  under 
the  description  of  next  of  kin,  is  a  person  or  persons,  to 
be  ascertained  at  a  future  period,  or  that  it  is  the  testator's 
intention  to  exclude  the  tenant  for  life  from  the  description 
of  next  of  kin,  the  expression  must  be  necessarily  under- 
stood as  meaning  the  testator's  next  of  kin,  living  at  the  death 
of  the  tenant  for  life(z). 

In  Scott  v.  Moore  (a),  a  fund  was  bequeathed  to  Elizabeth 
B.  for  life,  and  after  her  death  for  her  children  ;  and  if  she 
died  without  leaving  a  child,  the  testator  directed  that  the 
fund  should  be  considered  as  part  of  hi*  personal  estate,  and 
should  he  disposed  of  in  a  due  course  of  administration  ;   and 


((/)  Holloway  v.  HoUoway,  5 
Ves.  399.  Doe  v.  Lawson,  3  East, 
278.  Pearce  v.  Vincent,  1  Cr.  & 
M.  598.  2  Bing.  N.  C.  328.  2 
Keen,  230.  Stert  v.  Platel,  5  Bing. 
N.  C.  434.  Elmsley  v.  Young,  2 
M.  *.\.  K.  780.  Jennings  v.  Newman, 
10  Sim.  219.  Smith  v.  Smith,  12 
Sim.  317.  Urquhart  v.  Urquhart, 
13  Sim.  G13.  Withy  v.  Mangles, 
4  Beav.  358.  10  CI.  &  F.  215. 
Nicholson  v.  Wilson,  14  Sim.  540. 
•ienkins  v.  Govver,  2  Coll.  537. 
Wilkinson  v.  Garrett,  ibid.  (543. 
Allen  v.  Thorp,  7  Beav.  72,  75. 
Lasbury  r.  Newport,  9  Beav.  376. 
Seifferth  v.  Badham,  9  Beav.  370. 
Say  r.  Creed,  5  Hare,  580,  587. 
Baldwin  '■.  Rogers,  3  De  Gex,  M. 
&  ( i.  649,  656,  657.  Re  Barber,  1 
Sin.  &  G.  118.  Gorbell  v.  Davi- 
son, 18  Beav.  556.  Lee  v.  Lee,  1 
Dr.  &  Sin.  85.  See  Clarke  v. 
Hayne,  42  C.  D.  529. 

(-.)  Briden  v.  Hewlett,  -2  M.  & 


K.  90.    Butler  v.  Bushnell,  3  M. 

&  K.  232.  Booth  v.  Vicara,  I 
Coll.  6.  Bird  v.  Wood,  2  Sim.  «.V 
Stu.  400 (as explained  in  Elm-! 
Soung,2  .M.  &  \\.  82,89.  Urquhart 
.  I '  rquhart,  13  Sim.  627).  <  lapton 
v.  Bulmer,  10  Sim.  426.  5  M .  &  ( '] . 
108.  Minter  v.  Wraith,  13  Sim. 
52.  Cooper  v.  Denison,  13  Sim. 
290.  Say  v.  Creed,  5  Hare,  580. 
Pinder  v.  Pinder,  28  Beav.  44. 
Chalmers  v.  North,  28  Beav.  175. 
lie  Greenwood's  Will,  3  Gift.  390. 
Lees  v.  Massey,  3  De  Gex,  F.  &  J. 
113.  See  also  Tiffin  e.  Longman, 
15  Beav.  275.  It  has  been  doubted 
whether  Jones  v.  Colbeck,  8  Ves. 
38,  which  was  decided  on  this 
principle,  was  properly  within 
it.  And  the  current  of  later 
authorities  {supra,  note  (y)  )  seems 
to  justify  the  extension  of  this 
doubt  to  some  of  the  cases  above 
cited. 

(k)   14  Sim.  ;j.">. 
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he  gave  her  the  residue  of  his  effects,  she  paving  thereout  his 
debts  and  funeral  and  testamentary  expenses  ;  and  he  made 
her  executrix  :  On  her  death  without  children,  it  was  con- 
tended, on  behalf  of  the  testator's  widow  and  next  of  kin, 
that  the  words  "  a  due  course  of  administration  "  meant  that 
the  fund  should  be  distributed  under  the  statute  :  But  Sir 
I..  Shadwell,  V.-C,  held  otherwise,  being  of  opinion  that  the 
fund  belonged  to  the  personal  representative  of  Elizabeth  B., 
as  the  residuary  It  gal      ■ 

(').  "  Family."  The  description  '"family"'  in  a  bequest  of  6.  "Family." 
personalty,  although  it  may  comprise  the  same  persons  as 
"kindred"  or  relations,  or  even  receive  a  still  wider  inter- 
pretation (/-  .  yet  primarily  and  independently  of  context 
showing  the  contrary,  will  be  read  as  meaning  '•children"  (c), 
to  the  exclusion  even  cf  the  wife  (d).  But  this  acceptation  of 
the  term  "  family,"  may  be  narrowed  or  enlarged  by  the  con- 
text of  the  Will  (c),  so  as  in  some  instances  to  mean  heir  (  t'), 
or  it  may  even  include  relations  by  marriage  </>.  So  where  a 
itor  directed  bis  business  to  be  carried  on  by  his  wife  and 
son  for  the  mutual  benefit  of  the  family,  it  was  held,  that  the 

Colman,  :•  V  at,  8  C.    D.  540.    See 

.    Lynam,    1    Russ.  Lord    Alvanley's    observation    in 

292.     A  power  to  an   unmarried  M'Leroth   v.    Bacon,   •"»   Ves.   159, 

woman  to  appoint  a  fund  amongst  166. 

"herown  family  or  next  of  kin''  (</)  /.'■  Hutchinson  ami  Tenant, 

was  held  not  to  be  confined  to  her  8  C.  D.  540. 
Btatntory  next   of  kin  bnt  to  be  9         tin-     observations     of 

capable  of  extension  to  any  rela-  James,  I..  J.,  in  Lambe  v.  Earn 

tiv.    Snow  .-.  Teed,  L  II.  :»  Eq.  L.  R.  6  Ch.  597,  600. 

(/)  Griffiths  v.  Evan,  5   Beav. 

.  Clarice,  ::  0.  D.  672.  241.     Win:.-  o.  Briggs,  15  Sim.  17. 

R    Terry's  Will,    L9    Beav.    580  2  Phill.  Ch.  C.  583. 

also  Barnes  r.  Patch,  B   V  i  M'Leroth   .-.   Bacon,  5  Ves. 

604.     Wood  v.  Wood,  3  Hare,  65.  r        ;      White  v.  Briggs,  2  Phill 

Beales    v.  Crisford,  L3  Sim.  592.  Ch.  C.  i  the  construction 

v.   Smith,    9    Hare,    708.  of  the  word  "  family "   when  ap- 

/,'    Parkinson's  Trusts,  1  Sim.  X.  plied  to  real  and  personal  estate. 

-    242.     Burt  r.  Hellyar,  L.  I!.  11  See  also  Williams  v.  Williams,  1 

Eq.    Hit'.      Bt     Hutchinson    and  Sim.  N.  S.  358. 
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testator,  in  the  words  "  my  family,"  intended  to  comprise  his 
wife  (h).  So  where  (i)  a  testator  devised  certain  estates  by 
name,  together  with  his  farming  stock  and  furniture,  to  his 
beloved  wife,  to  sell,  to  discharge  all  his  creditors ;  and  he 
constituted  his  wife  and  another  person  his  executors,  whom 
he  appointed  to  sell  and  dispose  of  his  estates  and  chattels, 
in  such  manner  as  they  should  jointly  agree  upon  ;  or  not  to 
sell  them,  if  it  seemed  most  advisable  to  keep  them,  or  in 
any  way  they  should  think  proper,  so  that  every  creditor  had 
his  money,  and  if  sold,  "  all  overflush  to  my  wife,  towards 
her  support  and  her  family;  "  Lord  Cottenham  held,  that  the 
word  "  family  "  could  not  be  confined  to  the  heir,  but  that 
the  other  children  of  the  testator  must  be  considered  as  also 
objects  of  his  bounty  ;  And  that  if  the  contemplated  event  of 
a  sale  took  place,  a  trust,  as  between  the  widow  and  children, 
would  be  created:  And  that  they  had  such  an  interest  in  the 
devised  estates,  as  enabled  them  to  sustain  a  bill  against  the 
widow  and  her  co-executor,  impeaching  a  sale  on  the  ground 
of  fraud,  and  praying  an  account  of  the  rents  and  profits. 
And  in  a  subsequent  case  (k)  the  same  Judge  held  that  where 
a  testator  directed  that  "  all  my  property  shall  be  at  the  dis- 
posal of  my  wife  for  her  and  her  children,"  she  was  either  a 
trustee  of  the  fund  with  a  largo  discretion  as  to  the  applica- 
tion of  it,  or  she  had  a  power  in  favour  of  her  children,  sub- 
ject to  a  life  interest  in  herself  (I). 

In  Robinson  v.  Waddehw  (m),  where  a  testator  gave  all 

(h)  Blackwell  v.  Bull,  1  Keen,  Mackett,  L.  B.  14  En..  49.     Cur- 

176.  nick  v.  Tucker,  L.  E,  17  Eq.  320. 

(i)  Woods  v.  "Woods,  1  Mylne  Le  Marchant  v.  Le  Marchant,  L.  E. 
&  Cr.  401.  See  also  Re  Parkin-  18  Eq.  414.  But  see  7,'<  Hutchin- 
son's Trusts,  1  Sim.  N.  S.  242.  son  and  Tenant,  8  C.   1).  540,  and 

(k)  Crockett  v.  Crockett,  2  Phill.  the  cases  cited  ante,  p.  97,  note  (in), 

Cli.   C.    553,   overruling   S.    C.    5  in  which  a  gift  of  property  with 

Hare,  326.  an  expression  of  confidence  as  to 

(Z)  See  Accord.     Hart  v.  Tribe,  its  disposal  by  the  donee  has  been 

18  Beav.    215.      And  see   further  held  to  confer  an  absolute  interest 

Shovelton      v.      Shovelton,      32  unfettered  by  any  trust. 

Beav.     143.       Bibby    v.    Thomp-  (m)  8  Sim.  134. 
son,    32    Beav.    646.      Mackett    v. 
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the  residue  of  his  effects  to  be  divided  equally  between  his 
daughters,  and  their  husbands  and  families  ;  Sir  L.  Shad- 
well,  V.-C,  rejected  the  words  "  husbands  and  families,"  for 
uncertainty,  and  held  that  the  two  daughters  took  the  residue 
equally  and  absolutely  I  n). 

In  Doe  v.  Flemminq  (o),  there  was  a  devise  of  lands  to  "Younger 

branches  of  a 

the  testator's  daughter  for  life,  remainder  to  her  sons  and  family." 

daughters  successively  in  tail,  remainder  to  the  testator's  sen 

for  life,  and   his  sons  and  daughters  in  tail  :   and  for  default 

of  Buch  issue,  to  the  "younger  branches  of  the  family"  of 

Brown  Willis,  and  their  heirs,  to  be  equally  divided  amongst 

them,  as  tenants  in  common  ;  and  in  default  of  such  issue, 

to  the  "elder  branches  of  the  family  of  Brown  Willis"  (in 

the  same  terms)  :   At  the  time  of  the  making  of  the  Will, 

and  of  the  testator's  death,  there  were  living  two  daughters 

of  Brown  Willis,  four  daughters  of  one  of  those  daughters, 

an  only  son  of  Brown  Willis's  eldest  son,  and  an  only  son  of 

his  third  son  :    At   the  expiration  of  the  estate  tail,  limited 

to    the    testator's    grandchildren,    there    were    living    many 

descendants  of  one  of  Brown  Willis's  daughters,  and  of  his 

third  SOU  :   And  it  was  held  by  the  Court  of  Exchequer  that 

the  devise  to  the  branches  of  Drown  Willis's  family  was  void 

for  uncertainty. 

7.   "Executors  and  administrators,"  or  "  legal  represcnta-   7.  "Executors 

and  adminis- 
tives,"  or      personal  representatives.       If  there  be  a  bequest  trators,"  or 

of  personalty  to  A.,  "  his  executors  and  administrators,"  the  sen^V| 

law  an. 1   the  testator's  intention  concur  in  transferring  to  A.    "personal  re- 
presentatives 
the  absolute  interest  in  the  legacy  (]>)  ;  and  if  A.  dies  before  or  "repre- 

the  testator,  the  legacy  will  lapse,  and  cannot  be  claimed  by 


(/()  See  also  Coopei  &  Thornton,  to  his  mind.     See  also  Harland  v. 

3   Bro.   C.   C.    186.     Robinson    v.  Trigg,  1   B.  C.  C.  142.     Hayter  v. 

Tickell,  8  Ves.  142.     In  7.'-    Par-  Joinville,  3  East,  172. 

kinsun's  Trusts,  1  Sim.  N.  S.  245,  (o)  2  Cr.  M.  &  R.  638. 

246,  Lord  Cranworth  said  that  the  (p)  Anderson    r.    Dawson,    15 

case  of  Robinson  v.  Waddelow,  8  Ves.  537. 
Sim.  134,  was  not  quite  satisfactory 
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his  executors  or  administrators  (q).  And  so  it  is  if  the  bequest 
be  to  A.  and  bis  "  legal  personal  representative  "  (r),  or  to  A. 
and  bis  "  legal  representatives,"  which,  in  its  ordinary  sense, 
is  synonymous  with  executors  or  administrators  :  Accordingly, 
in  Price  v.  Strange  (•<?),  where  there  was  a  trust  to  sell  land 
on  the  determination  of  a  life  estate,  and  to  pay  and  divide 
the  proceeds  amongst  such  of  the  children  as  should  then  be 
living  and  the  legal  representative  or  representatives  of  him, 
her  or  them,  as  shall  then  be  dead,  it  was  held  that  the 
children  took  a  vested  interest  on  attaining  the  age  of  twenty- 
three. 

So  the  words  "  personal  representatives  "  are  to  be  under- 
stood in  the  ordinary  sense  of  executors  or  administrators, 
unless  controlled  by  the  context  of  the  Will  (0-  Accordingly, 
in  Saberton  v.  Skeels  (it),  where  the  limitation  was  to  the 
daughter  for  life,  and  then  as  she  should  appoint,  and  in 
default  of  appointment,  to  her  personal  representatives,  it  was 
held  that  the  executor  was  entitled.  Sir  J.  Leach  there  Bays 
that  the  ordinary  sense  of  the  words  "personal  representa- 
tives "  is  executors  and  administrators. 


((])  See  infra,  p.  1074. 

(r)  Taylor  v.  Beverley,  1  roll. 
108,  116.  Appleton  v.  Rowley, 
L.  R.  8  Eq.  139. 

(.s)  6  Madd.  159. 

(t)  In  Stockdale  v.  Nicholson, 
L.  R.  4  Eq.  359,  Malins,  V.-C, 
elaborately  discusses  the  whole  of 
the  cases,  first  dealing  with  those 
in  which  the  words  x>ersonal  rt 
sentatives,  legal  representatives,  or 
legal  personal  representatives  applied 
to  personal  estate  are  read  as 
equivalent  to  executors  and  adminis- 
trators, and  consequently  as  words 
of  limitation  when  they  follow  a 
limitation  for  life  to  the  person  to 
whose  representative  the  property 
is  given,  and  as  a  gift  to  executors 
and  administrators  in  that  capacity 
when  there  is  no  such  limitation. 


Be  then  dials  with  those  in  which 
the  ordinary  sense  of  the  words  is 
controlled  by  a  different  intention 
appearing  on  the  whole  instrument 
so  a>  1,.  mean  "  next  of  kin.''  The 
where  the  words  wore  held 
to  have  their  ordinary  meaning 
are  set  out  in  this  note.  The 
cases  in  which  the  words  were 
held  to  mean  "next  of  kin"  will 
be  found  in  note  (g),  p.  995,  post. 
Smith  v.  Barneby,  2  Coll.  7^~. 
Re  Henderson,  28  Beav.  656. 
Chapman  v.  Chapman,  33  Beav. 
556.  Re  Turner,  2  Dr.  &  Sin. 
501.  Hinchliffe  v.  Westwood,  - 
De  Gex  &  Sm.  216.  Be  Wynd- 
ham's  Trusts,  L.  R.  1  Eq.  290. 
Alger  v.  Parrott,  L.  R.  3  Eq.  328. 
(h)  1  Russ.  &  M.  587. 
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So  the  ordinary  legal  sense  of  the  term  "  representatives," 
without  the  addition  of  "  legal  "  or  "  personal,"  is  executors 
or  administrators  (./ •).  Accordingly,  where  a  testator  gave  a 
life  interest  in  a  certain  fund,  with  remainder  "  to  be  equally 
divided  between  all  my  cousins-german  now  existing,  or 
their  representatives,"  it  was  held,  that  there  being  nothing 
in  the  reel  of  the  Will  to  control  the  primary  legal  meaning 
of  the  word  representatives,  the  fund  went  to  the  executors 
or  administrators  of  the  testator's  cousins-german  as  part  of 
their  p.  rsonal  i  state  (//). 

i in,  where  there  is  a  bequest  to  A.  for  life,  remainder  to 
such  persons  as  he  shall  appoint  by  Will,  and  in  default  of 
appointmenl  to  his  executors  or  administrators,  he  may  assign 
the  fund  absolutely  ■':).  So  where  there  were  bequests  to 
females.  some  of  whom  were  married,  and  some  single,  for 
their  separate   use   for  their   respective   lives,  and  after  their 


"  repre-cnt  i- 
tives  : " 


bequest  to  A. 

as  tenant  for 
life,  or  as  one 
of  several 
tenants  for  life, 
remainder  as 
he  shall  ap- 
point, and  in 
default  of 
appointment, 
to  his  execu- 
tors, &c.  : 


(x)   7,V      (  'i  i\\  fol    '-      T:  ii-i   .      2 

r.  230  '  lorbj  d  v.  French, 
.  418.  B  T  ii.  i.  2  Dr.  & 
Sin.  501,  508  St  Beat's  Settle- 
ments, L  I:  l-  Eq.  886.  But 
the  context  of  the  will  and  the 
Burroonding  circumstances  may 
show  that  "  representatives "  is 
not  used  to  mean  legal  p  raonal 
representatives,  but  Mnex1  of  kin" 
ox  descendants.  So  Re  Qorner, 
:57  < '.  D.  61 

(v)  Re  *  hrawford'a  Ti  oats,  _' 
Drewr.  ~'.iCt,  in  which  case  Kin- 
dersley,  V.-O.,  elaborately  and 
lucidly  reviewed  all  the  authori- 
ties. Bee  also  I  !fa  pman  v.  <  !hap- 
man,  :v.\  I  Re  Turner, 

9  Dr.  &  Sm.  501,  5  B.  AJger  v. 
Parrott,  L.  R,  3  Eq.  328.  R 
Best's  Settlements,  L.   R.  18  Eq. 

(z)  Kirkpatrick  o.  Capel,  MS. 
Sugd.  Tow.  vol.  i.  p.  79,  6th  e  lit. 
S(  ••   Ace.   Cherry   v.    Loultbee,   2 

W.E. VOL.    II. 


K ■•••ii,  319.  So  a  bequest  to  a 
wife  for  life,  with  remainder  to 
her  children,  with  remainder  as 
ahe  shall  appoint,  and  in  default 
thereof  to  her  executors,  adminis- 
trators and  assigns,  gives  her  an 
absolute  interest,  subject  to  the 
prior  limitations  and  the  power  : 
Grafftey  r.  ETumpage,  1  Beav. 
52,  per  Lord  Langdale.  But 
whoio  the  trust  was,  to  pay  the 
income  of  a  fund  to  a  wife  for 
her  separate  use  for  life,  and 
that,  after  her  death,  the  principal 
should  remain  on  Buch  trusts  as 
she  should  appoint  by  will, 
and  in  default  of  appointment, 
in  trust  for  her  next  of  kin 
according  to  the  Statute  of  Dis- 
tribution,  it  was  hold,  that  she 
was  entitled  merely  to  the  income 
for  life,  and  not  to  the  principal 
absolutely:  Hansen  v.  Miller,  14 
Sim.  22. 
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decease  to  such  persons  as  they  should  respectively  appoint, 
and  in  default  of  appointment  to  their  respective  executors, 
administrators  and  assigns,  it  was  held,  that  each  of  the  lega- 
tees, whether  a  married  or  unmarried  woman,  was  entitled, 
on  petition,  without  executing  any  formal  appointment,  to  an 
immediate  transfer  or  payment  to  herself  of  the  corpus  of  her 
share  of  the  fund  (a).  So  where  the  ultimate  limitation  of  a 
fund  is  to  the  executors  or  administrators  of  one  of  several 
preceding  tenants  for  life,  it  is  held  that  the  gift  to  the  execu- 
tors or  administrators  constitutes  part  of  the  estate  of  the 
tenant  for  life  (&).  Therefore,  where  the  ultimate  trust  in  a 
marriage  settlement  of  a  fund  belonging  to  the  wife  is  to  her 
executors  or  administrators,  her  surviving  husband  will  he 
entitled,  to  the  exclusion  of  her  next  of  kin  (c).  So  where  a 
gift,  under  a  Will,  subject  to  a  life  estate  to  the  testator's 
widow,  and  to  a  life  estate  to  his  daughter  and  her  husband 
and  the  survivor,  with  power  of  appointment  to  the  daughter 
which  was  not  executed,  was  in  trust  to  pay  the  fund,  "  to 
and  for  the  benefit  of  her  executors  or  administrators  ;  "  and 
the  daughter  died  first,  and  then  the  husband,  and  then  the 
testator's  widow ;  it  was  held,  thai  the  daughter's  husband,  on 
her  death,  became  entitled  to  the  reversionary  interest  in  the 
limitation  to      fund  as  part  0f  her  estate  (d). Again,  if  there  be  a  limita- 

the  executors 

of  A.  after  the    tion  of  a  fund  to  the  executors  of  A.,  after  the  death  of  B.  and 

C,  it  does  not  fail  by  the  death  of  B.  and  C.  in  the  lifetime  of 

A.  (e) :  And  the  executors  of  A.,  at  his  death,  arc  entitled  to 

the  fund  as  part  of  his  residuary  personal  estate  (/). 

"personal  re-        But  the  ordinary  sense  of  the  words  "  legal  representative  " 

or  "legal re-     may  ue  controlled  by  a  different  intention  appearing  upon 


(a)  Holloway     v.     Clarkson,    2  Ch.  C.  G4.      See   also  Howell   v. 
Hare,  521.  Gayler,  5  Beav.  157. 

(b)  Daniel  v.  Dudley,  1  Phill.  1.  (c)  Horseman   v.  Abbey,  1  Jac. 
Att-Gen.  r.  Malkin,  2  Phill.  Ch.  &  W.  381. 

C.    64,  post,    p.    998.       See    also  (/)  Morris    v.    Howes,  4  Hare, 

Howell  v.  Gayler,  5  Beav.  157.  599.       Post,    p.    998.       See    also 

(c)  Allen  v.  Thorp,  7  Beav.  72.  Howell  r.  Gayler,  5  Beav.  157. 
(<0  Att-Gen.  v.  Malkin,  2  Phill. 
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the    whole   instrument  (g).      Thus    in   Bairns   v.   Ottey  (It),  preventative,-' 

.  .  i  t  i  or  "  executors 

where  a  testatrix  gave  real  ami  personal  estate  to  trustees,  and  adminis- 
10  trust  for  .Mary  Knightly  for  life,  with  remainder  as  she  ^tedbycra- 
should  appoint:   and  in  default  of  appointment,  in  trust  to  text,  so  as  to 

11  ll  '  mean  '"next  of 

convey  the  real  -stair  to  Bach  person  or  persons  as  would  he  kin." 
the  heir-at-law  of  Mary  Knightly,  and  to  transfer  and  assign 
the  personal  estate  to  or  amongst  such  person  or  persons 
as  would  be  the  personal  representatives  of  Mary  Knightly  ; 
and  Mary  Knightly  appointed  only  a  part  of  the  personal 
ite  ;  Sir  .1.  Leach,  M.  R.,  held,  that  the  next  of  kin,  and 
not  the  executors,  were  entitled  to  the  nnappointed  part  of 
the  persona]  estate  :  And  his  Honor  observed,  that  the  words 
*•  to  or  amongst  such  person  or  persons  as  would  he  the 
personal  repres<  otatives  of  Mary  Knightly,"  were  not  ap- 
plicable to  executors  or  administrators.  So  in  Robinson  v. 
Smith  (i),  where  a  testator  bequeathed  Ton/,  to  his  daughter's 
husband,  his  executors,  &c.,  in  trust  to  pay  the  interest  to  his 
daughter,  for  her  separate  us,',  for  life,  and  after  her  death, 

to  such  persons  as  she  should  appoint  by  Will,  and  in  default 
of  appointment,  to  her  "personal  representatives;"  and 
the  daughter  died  without  having  made  any  appointment; 
Sir  L.  Shadwell,  V.-C,  held,  that  her  next  of  kin  were 
entitled  to  the  7<>o/.  to  the  exclusion  of  her  husband,  because 
it  was  plain  that  the  husband  was  made  legatee  of  the 
fund,  merely  as  trustee,  to  pay  it  over,  if  his  wife  died  in  his 
lit.  time,  and  not  to  retain  it(A  .     s.>  in  Walter  v.  Makin  (/), 


(fj)  Robinson   p.  Smith,  (i  Sim.  amounl    to  a  direction  to  pay  to 

•IT.     Baines   v.  Ottey,  I    M.  &    K.  m-xt  of  kin,  and  not  to  executors 

465:  Waltei  o.  Makin,  6  Sim.  148.  and    administrators.     Re    Gryll's 

Styth  o.  Monro,  ibid.  49 ;   Kin-/-.  Trusts,!,,  i:.  6  Eq.  589. 

Cl<  iveland,  4  De  Gex  &  J.  477.  (A)  1  M.  &  K.  465. 

Sec  Briggs  r.  Ppton,  L.  R.  7  Ch.  (t)  6  Sim.  47. 

.376,  where,  in   a    settlement,  the  (/.)  And    where    there    are    no 

words    "to    pay   to    legal    repre-  words  of  division,  the  nearest  of 

Bentatives  in  a  due  course  of  ail-  kin  take  as  joint-tenants  :  Stock- 

luinistration,''  were  held  by  Lord  dale    v.    Nicholson,   L.    R.   4  Etj. 

Batherley,    L.   C,   affirming  the  '.V>'.). 

decision    of    Wickens,    V.-C,    to  (/)  6  Sim.  148. 

H   2 
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a  testator  gave  450Z.  to  trustees,  their  executors,  &c,  in  trust 
for  his  son  for  life,  and  after  his  son's  decease,  to  pay  there- 
out two  legacies  of  100/.  each  to  two  of  his  daughters,  and 
to  pay  the  residue  to  the  "  legal  representatives  "  of  his  son ; 
and  he  gave  the  residue  of  his  personal  estate  to  his  son,  his 
executors,  &c.  :  and  Sir  L.  Shadwell  held,  that  the  words 
"legal  representatives  "  meant  next  of  kin;  for  it  was  clear 
on  the  face  of  the  Will,  that  the  testator  meant  to  use  those 
words  in  a  different  sense  from  "  executors  and  adminis- 
trators," which  latter  words  occurred  Beveral  times  in  the 
Will,  and  especially,  in  the  gift  of  the  residue  to  his  son ; 
and  moreover  the  effect  of  putting  that  construction  on  the 
words  would  he  to  make  the  son  partial  residuary  Legatee,  so 
far  as  450/.  was  concerned,  and  also  general  residuary  legatee 
of  the  personal  estate  (in).  And  in  Styih  v.  Monro  (n), 
where  a  bequest  was  made  to  the  "representatives"  of  a 
person  already  deceased,  it  was  held  by  Sir  L.  Shadwell,  V.-C, 
that  this  expression  ought  to  be  construed  "descendants/' 
the  context  of  the  Will  requiring  it  (o). 

The  ordinary  sense  even  of  the  express  words  "executors 
and  administrators  "  has  been  held  to  be  controllable  by  the 
plain  intent  collected  from  the  whole  instrument :  Thus  in 
Buhner  v.  Juii(p),  there  was  a  trust  in  a  marriage  settlement 
to  raise  a  sum  of  money  out  of  the  settled  estate  of  the 
husband,  at  the  end  of  twelve  months  from  the  decease  of  the 
survivor  of  the  husband  and  wife,  and  to  pay  the  same  to 
the  "  executors  or  administrators  "  of  the  wife  :  The  wife  died 
in  the  husband's  lifetime :  And  it  was  held  by  Sir  L. 
Shadwell,  V.-C,  and  afterwards  by  Lord  Brougham  on 
appeal,  that  the  next  of  kin  of  the  wife  were  entitled  to  the 


(m)  See  also  Cotton  r.  Cotton,  2  held  to  moan  next  of  kin  :  King 

Beav.  67.     Post,  p.  1001.     Nichol-  v.  Cleaveland,  26  Beav.  26,   166. 

son  v.  Wilson,  14  Sim.  549.  Smith  4  De  G.  &  J.  477. 

r.   Palmer,  7  Hare,  225.     Walker  (»)  6  Sim.  49. 

r.  Lord  Camden,  16  Sim.  329.     So  (o)  See    also    Accord.   Atherton 

a  gift  to  "  legal  personal  represen-  v.  Crowther,  19  Beav.  448. 

tatives,  share  and  share  alike,"  was  (p)  4  Sim.  48.     3  M.  &  K.  197. 
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money.  Again,  in  Smith  v.  Dudley  (q),  in  a  marriage  settle- 
ment, the  ultimate  trust  of  the  wife's  chattels  was  for  the 
executors  or  administrators  of  the  wife  of  Iter  own  family, 
an  1  the  ultimate  trust  of  the  husband's  chattels  was  for  his 
executors  or  administrators  of  his  own  family:  and  Sir  L. 
Shadwell,  V.-C,  held  that,  though  the  same  words  were  used, 
mutatis  mutandis,  in  both  limitations,  yet  the  Court  was 
justified  in  holding  that,  with  respect  to  the  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death,  and,  with  respect 
to  the  husband's  chattels,  his  executors  or  administrators 
simply.  But  in  Daniel  v.  Dudley  (r),  where  by  a  marriage 
settlement  a  sum  of  money,  the  property  of  his  wife,  was 
vested  in  trustees  for  the  separate  use  of  the  wife  during  her 
life,  and  after  her  decease  in  trust  for  the  husband  during 
his  life,  and  after  the  death  of  the  survivor,  upon  certain 
trusts  for  the  children,  and  in  default  of  children,  who,  being 
sons,   should  attain    twenty-one,   or  being  daughters,  should 

in  twenty-one  or  marry,  in  trust  for  such  person  or 
persons  as  the  wife  should,  notwithstanding  her  coverture 
by  deed  or  Will  appoint,  and  in  default  of  appointment,  in 
trust  to  pay  and  transfer  the  Bame  to  the  executors  or 
administrators   of  the  wife:    Lord   Tottenham   expressed   a 

»ng  opinion  (contrary  to  the  decision  of  Sir  L.  Shadwell 
in  the  same  case  ■<)  )  that  under  the  ultimate  limitation  to 
the  executors  or  administrators  of  the  wife  the  fund  did 
not  belong  to  the  next  of  kin  of  the  wife,  in  exclusion  of  the 
husband,  but  passed  to  the  administrator  of  the  wife  as  part 
of  her  general  personal  estate.  "Legal  or  personal  repre- 
sentatives," said  his  Lordship,  "  may  mean  next  of  kin,  but 
executors  or  administrators  cannot.  Therefore,  none  of  the 
cases  in  which  next  of  kin  have  been  held  to  take  ex  vi 
termini,  by  the  description  of  legal  or  personal  representa- 
tives, have  any  application  to  the  present.  The  limitation 
in  this  case  being  to  the  executors  or  administrators,  it  seems 

((/)  9  Sim.  125.  (*)  11  Sim.  163. 

(r)  1  Phill.  1. 
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to  me  that  it  cannot  signify  whether  these  words  are  con- 
strued as  words  of  limitation  or  words  of  purchase  ;  because, 
on  either  supposition,  the  persons  answering  that  description 
take  in  their  representative  character,  and  then  the  fund  is 
to  be  applied  and  administered  in  the  same  manner  as  any 
other  assets  that  come  to  them  in  that  character.  That  is 
the  doctrine  of  all  the  cases  that  have  been  cited,  except  that 
of  Buhner  v.  Jay  which  stands  alone."'  This  opinion  of 
Lord  Cottenham  was  recognised  by  Lord  Langdale  as  a 
governing  authority  in  Allen  v.  Thorp  (t).  In  the  subsequent 
case  of  The  Attorney- General  v.  Malkin  (it)  Lord  Cottenham 
said,  that  cases  might  exist,  where  the  next  of  kin  would  be 
entitled  under  a  gift  to  executors  and  administrators  upon 
evidence  of  an  intention  derived  from  peculiar  terms  and  pro- 
visions of  the  instrument  controlling  the  ordinary  and  legal 
sense  of  the  word  used  ;  but  that  such  evidence  ought  to  be 
very  strong  to  justify  such  a  construction  (x). 

A  question,  somewhat  different  from  that  involved  in  the 
cases  just  mentioned,  arises  on  occasions  where  a  bequest  is 
made  by  A.  to  the  executors,  or  to  the  "  representatives"  of 
B.,  or  where  the  testator  bequeaths  a  fund  to  his  own 
executors  or  administrators,  or  to  his  own  "  representatives." 
In  cases  of  such  limitations  to  executors  or  adminis- 
trators, the  fund  will  pass  to  them,  not  for  their  own  benefit, 
but  for  the  purposes,  whatever  they  may  be,  for  which  they 
hold  the  general  personal  estate  of  the  testator  (//).     And  the 


(0  7  Bear.  72.  Ante,  \\  994(e). 
See  also  Morris  v.  Howes,  4  Hare, 
605,  per  Wigram,  V.-C,  and 
Att.-Gen.  r.  Malkin,  2  Thill.  64. 
Ante,  p.  994.  See  also  Page  v. 
Soper,  11  Hare,  321,  in  which  case 
Wood,  V.-C,  thought  himself  jus- 
tified in  disregarding  Buhner  p. 
Jay.  See  also  Seymour's  Trust, 
Johns.  472. 

(u)2Phill.  Ch.  C.  64,08.  Ante, 
p.  994. 


(.')  In  Grafftey  <•.  Humpage,  1 

Beav.  ~>2,  Lord  Langdale  said, 
that  though  cases  had  occurred  in 

which,  to  support  t he  plain  intent, 
the  words  "personal  representa- 
tives," or  "  executors  and  adminis- 
trators," had    heen   construed  to 

mean  next  of  kin,  yet   the  words 

'•executors,  administrators,  ami 
assigns,"  did  not  appear  to  him  t_> 
admit  of  this  interpretation. 

(y)  Mackenzie   v.   Mackenzie,   :i 
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same  construction  seems  prima*  fade  to  be  applicable,  if 
the  limitation  be  to  the  testator's  "  representative  or  repre- 
sentatives," or  "  legal  representatives  ''  (s).  But  the  context 
of  a  Will  containing  these  words  may  be  such  as  to  render 
it  necessary  or  proper  to  read  them  as  importing  consan- 
guinity, or  as  referring  to  a  distribution,  though  there  is  no 

intestacy,  BUch  as  would   have    taken   place   had  there  been  an 

In  Jennings  v.  GaWmore  (6),  the  sum  of  1,000/.  was  settled 
in  trust  to  be  paid  according  to  the  appointment  of  Ambrose 
Gallimore,  and  in  default  thereof  to  his  legal  representatives, 
according  to  the  course  of  administration  :  By  his  Will, 
reciting  the  settlement,  and  his  power  of  appointment,  he 
appointed  the  money  to  be  paid  to  his  "legal  representatives 
according  to  the  course  of  administration  :  "  And  he  gave 
the  residue  of  his  property,  real  and  personal,  to  his  nephew, 
whom  he  appointed  his  residuary  legatee  and  one  of  his  two 
executors:  The  question  as  to  this  1,000/.  was  between  the 
assignees  of  the  nephew,  a  bankrupt,  and  the  other  next  of 
kin,  a  Bister  and  nieces:  And  Lord  Alvanley  held,  that  the 
next  of  kin  were  entitled  to  Bhare  with  the  assignees  of  the 
nephew:  His  Lordship  observed,  that  if  it  had  rested  on  the 
settlement  itself,  he  Bhould  have  had  great  doubt  of  being 
able  to  get  over  the  words  "  legal  representatives  ;  "  but  that 
he  could  not  read  the  Will  without  implying  an  intention  to 
consider  it  otherwise  :  That  the  testator  never  would  have 
made  such  a  Will,  if  he  had  thought  that  all  the  words  he 
Used  came  to  nothing  more  than  executing  the  power  by 
giving  the  fund  to  his  nephew  :  If  he  meant  to  give  to  him, 
to  whom  he  had  given  all  the  rest,  why  did  he  not  say  so? 
Again  in  Long  v.  Blackall  (c),  the  testator  bequeathed  lease- 


Mac.  &  G.  5!)9.     Long  v.  Watkin-  Trusts,  2  Drewr.  230,  ante,  p.  993. 
son,  17  Beav.  471.    Trethewy  v.         (a)  See    Ilinter  v.    Wraith,   13 

Helyar,  4  C.  D.  53.  Sim.  52. 

(z)  Smith    v.   Barneby,  2  ColL  (6)  3  Yes.  14 G. 

728,  736  :  affirmed  by  Lord  Chan-  (c)  3  Yes.  486. 

cellor,  July,  1S47.     L'c  Craw  lord's 
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hold  property  held  for  a  term  of  years  to  his  vudow,  during 
her  widowhood,  remainder  to  his  two  living  sons,  and  a 
child  in  ventre,  if  it  proved  a  son,  in  succession,  for  life, 
remainder  to  their  successive  issue  male  ;  and  if  all  his  sons 
died  without  leaving  issue  male,  remainder  to  such  person3 
as  should  then  be  the  "  legal  representatives  "  of  him  the 
testator  ;  and  he  appointed  his  wife  executrix  :  The  sons  all 
died  without  issue :  And  Lord  Loughborough  held,  that  the 
next  of  kin  at  the  time  of  distribution  were  entitled  to  the 
property.  The  words  iu  this  cose,  as  Lord  Al  van  ley  ob- 
served on  another  occasion  (d),  put  it  out  of  the  power  of  the 
Court  to  put  any  other  interpretation  on  the  Will  :  for  the 
word  "then  "  plainly  proved  that  the  personal  representatives 
at  the  time  of  the  death  were  not  intended ;  and  even  if 
that  word  had  not  occurred,  there  was  a  gnat  deal  to  show- 
that  such  could  not  be  tbe  intention  ;  for  the  wife  was  made 
executrix,  and  it  would  have  been  a  strange  circuitous  way 
of  giving  it  to  her. 

It  was  observed  by  Sir  John  Leach,  M.  B.,  in  Price  v. 
Strange  (e),  that  he  did  not  collect  that  Lord  Alvanley,  in 
Bridge  v.  Abbott  (/),  adverted  to  the  case  of  a  widow,  and 
would  have  included  her  in  his  sense  of  legal  representatives  : 
Xor  did  the  circumstances  of  the  case  of  Palin  v.  Hills(g) 
require  any  decision  with  respect  to  this  point.  In  Horse- 
pool  v.  Watson  (h),  a  testatrix  devised  lands  to  James 
Horsepool  and  Mary  his  wife  for  their  lives,  and  the  life  of 
the  survivor ;  and  after  the  decease  of  the  survivor,  to 
trustees,  to  sell  and  apply  the  proceeds  "unto  and  amongst 
all  and  every  the  issue  child  or  children  male  or  female  of 
the  body  of  the  said  James  Horsepool  by  the  said  Mary 
his  wife,  and  their  representatives  equally,  share  and  share 
alike."  One  of  the  children  of  James  and  Mary  Horsepool 
survived  the  testatrix  and  Mary  Horsepool,  but  died  in  the 


(jl)  Holloway  v.  Holloway,  5 
Yes.  401,  402. 

(«)  6  Madd.  162.  Ante,  p. 
992. 


(/)  3  Bro.  C.  C.  224. 

(g)  1  M.  &  K.  470,  post,  p.  lOOo. 

(h)  3  Yes.  383. 
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lifetime  of  James  Horsepool,  having  married  and  left 
children,  and  her  husband,  Mho  became  her  administrator: 
The  qnestioo  was,  whether  the  children  were  entitled  to  her 
share,  as  her  "  representatives,"  or  whether  their  father 
could  claim,  as  her  administrator  :  And  Lord  Loughborough 
decided  in  favour  of  the  children;  his  Lordship  being  of 
opinion,  that  the  use  of  the  word  "issue"  qualified  the  word 
"re]  'id  explained   what   the  testatrix  meant 

by  the  general  word;  children  and  their  representativ 
being  issue  i).  In  Cotton  v.  C<>tt<m  (k)  there  was  a  bequest 
to  A.  or  his  legal  representatives:  A.  was  dead  at  the  date 
of  the  testator's  will,  having  bequeathed  his  property  on 
particular  trusts:  Several  points  were  argued:  first,  whether 
the  fund  was  subject  to  the  trusts  of  A.'s  Will;  secondly, 
whether  his  executors  took  beneficially  as  his  "  legal  repre- 
sentatives:" and  thirdly,  whether  the  fund  was  divisible 
among  the  nearest  of  kin  of  A.  (thus  excluding  the  widow), 
or  amongst   his    next  of   kin    according   to   the   Statute   of 

tributions :  Lord  Lang] ale,  M.  R.,  held  that  A.'s  next 
of  kin  according  to  the  statute,  were  entitled;  being  of 
opinion  that  the  words  "legal  representatives"  meant  those 
persons    who    would    he    entitled    beneficially    under    the 

bute;  for  that  when  it  is  said  that  the  expression  "legal 
representatives"  mi  I   of  kin,  it  is  not  that  such  is 

the  Ion-,-  of  the  words  themselves,  but  because  the  words 
are  held  to  indicate  the  persons,  who,  upon  the  construction 
of  the  Will,  are  heiieficially  entitled  in  the  place  of  the 
person  to  whom  the  gift  was  first  made,  and  who,  in  that 
sens..  Legally  represent  such  person.  So  in  Booth  v. 
Vicars  rtator  directed  that  the  residue   of  his  per- 

sonal   estate,   after  the  death  of   his  widow,   the  tenant  for 
life,  should  be  paid  by  his  trustees  or  the  survivor  of  them, 
his  executors  or  administrators,  to  A.    and   B.,  equally  to  be   % 
divided  between  them,  share  and  share  alike,  if  then  living; 


(i)  See   also   Styth    v.    Monro,  (/:)  2  Beav.  67. 

p.  906.  (0  1  Coll.  6. 
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■whether  iu 
such  case,  or 
in  any  case,  an 
executor  or 
administrator 
can  take,  as 
such,  bene- 
ficially : 
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but  if  dead,  to  go  and  be  divided  to  and  amongst  the  next 
legal  representatives  of  A.  and  B.,  share  and  share  alike  :  A. 
and  B.  died  in  the  lifetime  of  the  testator's  widow  ;  And  it  was 
held  by  Knight  Bruce,  V.-C,  that  the  next  of  kin  to  A.  and  B. 
according  to  the  Statute  of  Distributions,  living  at  the  death  of 
the  testator's  widow,  were  entitled  to  the  fund ;  and  further, 
that  they  were  to  take  per  stirpes,  and  not  per  capita  i  m). 

Cases  of  some  difficulty  connected  with  this  subject  occur 
as  to  the  construction  of  Wills,  in  which  the  words  "  exe- 
cutors or  administrators  "  or  "representatives"  clearly  mean 
substitutes  in  the  event  of  a  legatee  dying  in  the  lifetime  of 
the  testator ;  and  the  question  is,  who  are  the  substitutes 
intended  ?  The  first  inquiry  which  suggests  itself  on  this 
head  is,  whether,  if  the  legatee  dies  before  the  testator,  and 
the  bequest  consequently  passes,  under  the  Will,  to  the  exe- 
cutors and  administrators  of  the  legatee,  they  shall  hold  the 
property  bequeathed  for  their  own  personal  benefit,  or  as 
trustees.  On  the  latter  supposition  a  second  inquiry  becomes 
necessary  :  viz.,  for  whose  benefit  they  shall  be  considered  to 
hold  it. 

In  the  case  of  Ripley  v.  Waterworth  in),  Lord  Eldon 
observed,  that  he  doubted  whether  an  executor  or  adminis- 
trator ever  takes  anything  as  such,  which  he  will  not  be 
bound  to  apply  as  personal  estate  of  the  testator  or  intes- 
tate: And  in  Milnerv.  Harewood  (o),  his  Lordship,  recurring 
to  his  decision  in  Ripley  v.  Waterworth,  said,  "I  have  deter- 
mined, and  I  see  no  reason  to  dissent  from  it,  that  where 
the  executor  is  the  special  occupant  of  an  estate  pur  auter 
vie,  taken  as  executor,  he  must  hold  that  as  all  other  pro- 
perty taken  by  an  executor,  and  therefore  distributable  in 
this  Court." 

The  case  of  Evans  v.  Charles  (p),  which  was  an  ex- 
press decision,  that  where  executors  or    administrators  are 


(m)  See  also  Martin  v.  Glover,  1 
Coll.  269.  Dilner  v.  Leech,  10 
Beav.  362.  Fielden  v.  Ash  worth, 
L.   R.    20    Eq.    410.     Re    Gryll's 


Trusts,  L.  E.  6  Eq.  589. 

O)  7  Yes.  438. 
(o)  18  Yes.  273. 
{}>)  1  Anstr.  128. 
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entitled  under  a  bequest  to  "the  personal  representatives*'  of 
a  third  person,  they  take  the  property  as  persona  designatce, 
beneficially,  and  not  as  part  of  the  estate  of  the  deceased, 
must  be  regarded  as  no  longer  law. 

Lord  Abinger,  C.  \>.,  said  that  this  case  was  clearly  not 
law  (7).  And  it  appears  to  have  been  regarded  as  overruled  by 
Sir  .John  Leach  and  Lord  Brougham,  in  the  ease  of  Palin  v. 
Hills  (/•;,  and  by  Etomilly,  M.  JJ..  in  Long  v.  Watkinson  (s). 

It  must,  however,  l.e  observed,  that  unquestionably  it  is 
competent  to  a  testator,  if  he  thinks  lit,  to  limit  any  interest 
to  sueli  persons  as  shall,  at  a  particular  time  named  by  him, 
sustain  a  particular  character  (/I  :  And  therefore  that  the 
expressions  of  the  Will  may  he  such,  as  clearly  to  entitle  the 
executors  or  administrators  to  a  beneficial  interest,  even 
although  the  limitation  to  them  should  he  preceded  by  a  life 
estate  in  their  testator  or  Intestate  :  Thus,  in  Sanders  v. 
Franks  (11),  it  was  determined  by  Sir  Thomas  Plumer,  that  a 
limitation  of  personal  estate  to  a  widow,  by  her  husband's 
Will,  for  life,  with  a  power  of  appointment,  and  in  default  of 
such  disposition,  "  to  her  executors  or  administrators  for  their 

own  us.'  and  benefit, "did  not  vest  the  absolute  interest  in  the 

property  in  the  widow;  hut  thai  she  had  an  estate  for  lite 
only,  with  a  power  to  dispose  of  the  fund  :  upon  the  principle, 
that  the  executors  and  administrators  took  as  purchasers  in 

(9)  Marshall  p.  Collett,  1  Younge  were  to  be  considered  next  of  kin, 

<x  ('nil.  239.     Pott,  p.  L004.  or  thai  the  executors  wen-  to  take 

(/•)    Pod,    p.    loo."..      Sic    also  beneficially  as 'personte  designates? 

Daniel    r.   Dudley,  ante,  p.   !>!»7.  This  was  acted  on  in  Palin  v.  Hills, 

Att.-Gen.  v.  Malkin,  S  PhiU.  Ch.  1     -M.   &     K.    470,    before    Lord 

< '.   64,    ante,   p.   994,     Morris    v.  Brougham   when    he    reversed    a 

Howes,  4   Bare,  599,  ante,  p.  994.  decision  ofthe  Master  of  the  Bolls  ; 

Pott,  pp.  100"),  1006.  but  for  many  years  there  has  been 

(*)   17  Beav.  473.     See   also   Re  DO   question   that    'executors  and 

Henderson,  28  Beav.  <;"><>.     Webb  administrators'    mean     executors 

'•.  Sadh-r,  L.  B.  8  Ch.  410,  where  and    administrators    and   nothing 

.lames,    L.    J.,    says  :    "  For  Boine  else." 

time  then'  was  an  opinion   enter-  (/)    HoUoway    v.    HoUoway,    5 

tained    by    the   Courts    that   the  Ves.  401. 

words    'executors    ami     adminis-  (/<)  2  Madd.  147. 
trators '  following    a    ffift   for  life 
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their  own  rights,  and  not  by  representation.  So  in  Wallis  v. 
Taylor  (x),  a  testatrix  gave  stock  in  the  three  per  cents,  to 
her  executors,  in  trust,  as  to  one  moiety  thereof,  for  her 
daughter  Hannah,  and  as  to  the  other  moiety,  in  trust  to  per- 
mit her  daughter  Sophia,  then  the  wife  of  W.  M.  (hut 
afterwards  the  wife  of  the  plaintiff),  to  receive  the  dividends 
for  her  life  for  her  separate  use,  and  from  and  after  her  decease, 
on  trust  to  assign  and  transfer  the  last-mentioned  moiety 
"  unto  the  executors  or  administrators  of  my  said  daughter 
Sophia,  to  and  for  his,  her,  or  their  use  and  benefit  absolutely 
for  ever :  "  And  Sir  L.  Shadwell,  Y.-C,  held,  that  the  plain- 
tiff, as  the  administrator  of  Sophia,  took  under  this  limitation 
beneficially. 

On  the  other  hand,  in  Marshall  v.  Collett  (//),  by  a  marriage 
settlement,  stock  was  assigned  to  trustees,  upon  trust  to  pay 
the  interest  and  dividends  to  the  husband  for  life,  and  in  case 
he  should  survive  the  wife,  upon  trust  to  transfer  the  said 
stock  to  the  husband,  "  his  executors,  administrators,  or 
assigns,  to  and  for  his  or  their  own  use  and  benefit  : "  but  in 
case  the  wife  should  survive  the  husband,  upon  trust  during 
her  life  to  pay  the  interest  and  dividends  as  she  should  appoint, 
and,  after  her  decease,  upon  trust  to  transfer  the  stock  "  unto 
the  executors  or  administrators  of  the  said  George  Marshall 
(the  husband)  to  and  for  their  own  use  and  benefit :  "  The  wife 
survived  the  husband,  and  took  out  administration  of  his 
effects,  and  claimed  an  absolute  interest  in  the  whole  corpus 
of  the  stock:  but  Lord  Abinger,  C.  B.,  held,  that  she  was 
not  entitled  :  And  his  Lordship  appeared  to  be  of  opinion  that 
a  limitation  in  a  settlement  "  to  the  executors  and  adminis- 
trators of  A.  for  their  own  use  and  benefit,"  unconnected  with 
any  other  limitations  showing  more  specifically  who  are  to 
take,  is  void  for  uncertainty.  Again,  in  Stocks  v.  Dodsley  (:), 
a  testator  gave  a  legacy  of  500/.  to  his  wife,  and  after  her 
decease  to  George  Wragg  ;  and  if  he  should  die  in  her  lifetime, 

(x)  8  Sim.  241.  (z)  1  Keen,  325. 

(y)  1  Younge  &  Coll.  232. 
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to  such  person  or  persons  as  he  should  by  Will  appoint ;  and 

in  default  of  appointment,  after  the  death  of  the  wife,  "  to  the 

'■utors    and   administrators  of  the   said    Geome   Wragsr. 

O  DO  ' 

absolutely  "  :  George  Wragg  died,  having  made  a  will,  by 
which  he  appointed  an  executor,  but  made  no  appointment  of 
the  legacy  :  And  Lord  Langdale,  M.  R.,  held  that  the  exe- 
cutor did  not  take  a  beneficial  interest  in  the  legacy.  And  in 
Harriet  v.  Homes  (a),  it  was  held  by  the  same  learned  Judge, 
upon  the  construction  of  a  marriage  settlement,  that  under  a 
limitation  to  the  executors,  administrators,  or  assigns  of  the 
settlor,  to  and  for  his  and  their  own  use  and  benefit,  his  exe- 
cutors were  not  entitled  beneficially  (b). 

lining   that  executors  or    administrators,   who   take  a  for  whose 
.  .  tit,  benefit  the 

bequest  as  purchasers,  are  to  be  regarded  merely  as  trustees,  tmstshaii 
the  question  remains  to  be  considered,  for  whose  benefit  such    executoror  M 

trust  shall    enure.       The    general    rule    appears  to   be,  that  the    administrator 

takes  a  bequest 

fund  is  to  be  applied  and  administered  in  the  same  manner  made  to  him 
as    any    other  that    come    to    them    in    their  official  andiiot 

character ((  .     However,  in  Palm  v.  HilU{d)y  John  Milward  u'"L'lki:ill-v- 

by  his  Will,  after  giving  several  legacies,  among  which  was  a 
legacy  of  2,0002.  to  Sarah  Brown,  directed,  that  in  case  of 
the  death  of  any  or  either  of  the  legatees  in  his  lifetime,  the 
legacy  given  to  the  legatee  so  dying  in  his  lifetime  "  should  go 
and  be  paid  to  his  or  her  executors  or  administrators  :  " 
Sarah  Brown  died  in  the  lifetime  of  the  testator,  having  made 
a  Will,  by  which  she  appointed  Rebecca  Sarah  Palin  her 
residuary  legatee,  and  made  two  other  persons  her  executors  : 
The  question  was,  first,  whether  the  executors  of  Sarah 
Brown  wi  re  entitled  beneficially  to  the  legacy  of  2,000/. ;  and 
•  ndly,  whether,  supposing  them  to  hold  it  in  their  capacity 
of  executors,  they  held  it  in  trust  for  the  residuary  legatee  of 
Sarah  Brown,  or  for  her  next  of  kin  ;  Sir  John  Leach,  M.  11., 
being  of  opinion  that  the  executors  were  clearly  excluded  from 

(a)  2  Keen,  G46.  Collett,  8  Beav.  386. 

(b)  See  also  Wood  r.  Cox,  2  M.  (c)  Ante,  p.  998. 
&lCr.  684      Stubba  v.  Saigon,  3  (</)  1  M.  &  K.  470. 
Mylne   &    Cr.    507.      Meryon   v. 
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any  beneficial  interest  in  the  legacy,  decided  that  they  held  it 
in  trust  for  the  residuary  legatee  ;  his  Honor  considering  it 
most  consistent  with  the  intention  of  the  original  testator  to 
give  a  benefit  to  Sarah  Brown,  that  the  legacy  should  go  to 
the  ascertained  object  of  Sarah  Brown's  bounty,  namely, 
her  residuary  legatee :  But  this  decision  was  reversed  on 
appeal  by  Lord  Brougham,  C.  :  and  his  Lordship  held, 
on  the  authority  of  the  case  of  Bridge  v.  Abbott  (<•),  that 
Sarah  Brown's  next  of  kin  were  entitled  to  the  beneficial 
interest  in  the  legacy :  The  principle  of  his  Lordship's 
decision  appears  to  be,  that  the  property  in  the  fund 
never  vested,  nor  could  by  possibility  vest,  in  Sarah 
Brown  herself  (/).  A  question  somewhat  similar  arose 
subsequently  in  Morns  v.  Howes  w).  There  a  trust  term 
had  been  created  by  a  marriage  settlement  to  raise  1,000/. 
on  the  decease  of  the  survivor  of  the  husband  and  wife, 
in  case  there  should  be  no  issue  of  the  marriage  living  at  her 
death,  and  to  pay  it  as  the  wife  should  appoint,  and  in  default 
of  such  appointment,  to  the  executors,  administrators,  and 
assigns  of  the  wife's  mother:  There  was  no  issue  of  the 
marriage,  and  the  wife,  having  survived  her  husband,  died 
without  having  exercised  her  power  of  appointment :  Her 
mother  afterwards  bequeathed  her  residuary  (state  and  died  : 
And  Wigram,  V.-C,  held  that  the  executors  of  the  mother 
were  entitled  to  take  the  1,000/.  and  interest  as  part  of  her 
residuary  personal  estate  :  and  his  Honor  said,  that  it  was 
clear  they  could  not  claim  it  beneficially  but  must  take  it  in 
their  character  of  executors,  and  if  so,  it  was  subject  to  her 
debts,  and  she  might  have  dealt  with  it  as  with  her  other 
property  :  His  Honor,  therefore,  had  no  doubt  that,  as  part  of 
her  estate,  it  would  pass  by  the  residuary  clause  in  her  Will : 
But  it  had  been  suggested  that  this  would  conflict  with  Palin 
v.  Hills  :  That  ease,  however,  decided,  not  that  property  which 
belongs  to  a  party  though  not  in  possession  does  not  pass,  but 


(r)  3  Bro.  C.  C.  224.  son,  1  Jac.  &  Walk.  388. 

(/)  See  also  Vaux  v.  Hender-  (a)  4  Hare,  599. 
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that  property,  the  title  to  which  commences  after  the  death  of 
the  testator,  does  not  pass  by  his  Will  :  His  Honor  added, 
that  although  his  decision  did  not  conflict  with  Palin  v.  Hills, 
he  might  observe  that  that  case  had  not  been  universally 
approved  of.  (This  decision  was  affirmed  by  the  Lord  Chan- 
cellor, M.  T.  1840.)  And  in  a  subsequent  case  of  Long  v. 
Watkinson  (//),  where  n  testator  bequeathed  his  residuary 
estate  to  his  sister,  and  in  case  of  her  death,  to  the  executors 
she  might  appoint,  and  Bhe  died  before  him,  Romilly,  M.  R., 
held  that  her  executor  took  the  bequest  in  trust  to  be 
administered  like  any  other  part  of  her  assets :  And  his  Honor 
said  he  eould  not  reconcile  Palin  v.  Hills  with  the  later 
authorities. 

(C.)   Who  are  entitled  under  the  description   of- — 1.  "  Ser~ 
vanU  '—2.  "  Inhabitants " — 3.  "  Government" 

1.  "Servants."     Where  the  testator,  after  giving  legacies  I.  "Ser- 
to  two  of  his   servants,   if   in   his   service  at  his  death,  be-  JJitsortof 
qneathed  to  his  "other  servants"  who  should  be  living  with  scrvantscn- 

1  °  titled  : 

him  at  thai  time  501.  a-piece,  and  1<>/.  each  for  mourning; 
and  by  B  codicil  revoked  the  two  latter  legacies,  and  gave  to 
all  his  other  servants,  in  lien  thereof,  5001.  each,  and  20/. 
each  for  monrning;  sir  W.  Grant  held,  thai  a  coachman,  who 
was  provided  for  the  testator  by  a  job-master,  together  with 
a  carriage  and  horses,  in  the  usual  course  of  business,  was 
not  a  servant  within  the  intent  and  meaning  of  the  Will  (i). 
In  another  case  (A;)  the  testator  bequeathed  a  year's  wages 
to  "  snch  of  his  servants  as  should  be  living  with  him  at  his 
death  ;  "  And  the  Court  declared  that  stewards  of  Courts, 
and  such  other  servants  as  were  not  obliged  to  pass  their 
whole  time  in  their  master's  service,  were  not  servants 
within    the    meaning    of    the  bequest  (/).     So    in    Booth    v. 

(/t)  17  Beav.  471.  (I)  The  Court  remarked  at  tlie 

oilcot   v,  Bromley,  12  Ves.  same  time,  that  it  would  not  nar- 

114.  row  the  bequest  to  such  servants 

(/.•)  Townshend   p.  Windham,  2  only  who  lived   at  the  testator's 

Vein.  ">40\  house,  or  had  diet  from  him. 
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Bean  (m),  a  testator  bequeathed  to  each  of  his  servants  one 
year's  wages,  over  and  above  what  might  be  due  to  them  at 
the  time  of  his  decease  :  Upon  this  bequest  a  question  was 
raised,  whether  a  person  who  had  worked  in  the  testator's 
garden,  under  his  gardener,  for  several  years,  at  weekly 
wages,  and  a  boy  who  had  served  the  testator  for  some  time 
as  a  cowboy,  at  weekly  wages,  and  neither  of  whom  resided 
with  or  formed  part  of  the  testator's  family,  were  to  be  con- 
sidered as  entitled  under  the  Will  to  the  year's  wages :  And 
Sir  J.  Leach,  M.  R.,  was  of  opinion  that  these  persons  were 
not  servants  in  the  sense  in  which  the  testator  had  used  the 
expression  :  That  in  speaking  of  a  year's  wages,  the  testator 
plainly  used  that  expression  with  reference  to  family  servants 
usually  hired  by  the  year  (n).  In  Howard  v.  Wilson  (o), 
(which  was  a  suit  of  subtraction  of  legacy,  before  Sir  John 
Nicholl,)  a  coachman,  a  married  man,  originally  hired  by  and 
who  had  lived  five  years  with  the  testatrix,  residing  over  her 
stables  in  town,  occasionally  accompanying  her  into  the 
country,  where  he  lived  in  the  house,  though,  like  all  her 
servants,  on  board  wages ;  waiting  sometimes  at  table,  and 
remaining  with  her,  though  she  changed  her  job-man,  was  held 
(although  the  several  job-masters  paid  him  his  wages  and  board 
wages,  except  three  shillings  per  week  extra  in  the  country, 
and  found  him  his  liveries)  entitled  under  a  bequest  "  to  each 
of  my  servants  living  with  me  at  the  time  of  my  death,  10/." 

(m)  1  M.  &  K.  560.  ployed   at   weekly  wages,  are  en- 

(n)  Accordingly,  it  was  held  by  titled  under  a   bequest    to   "  ser- 

Turner,    V.-C,   that    a    gardener  vants  in  my  service  at  the  time  of 

employed  at  weekly  wages  was  not  my  decease:"  Thrupp   v.   Collett, 

included  in  a  bequest  of  a  year's  26  Beav.  147.     And  one  who  acted 

wages  to  each    of  the  servants  ot  as  the  land  agent  and  house  steward 

the  testator  living  with  him  at  his  of  the  testator,  but  resided  out  of 

decease  ;  for   that   a    legacy  of  a  the  house,  was  held  entitled  under 

year's  wages   cannot  properly  be  a  bequest  to  "  all  my  servants  and 

construed  to   mean  the   aggregate  day  labourers  who  shall  be  in  my 

of  the  weekly  wages  of  a  servant  service  at  the  time  of  my  death, 

for  fifty-two  weeks  :  Blackwell  v.  one  year's  full  wages  :"  Armstrong 

Pennant,  9  Hare,  511.     But  out-  v.  Clavering,  27  Beav.  226. 
door    servants    continuously    em-  (o)  4  Hagg.  107. 
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But  in  Ogle  v.  Morgan(p),  Lord  Truro  held  that  a  head 
gardener,  who  lived  in  one  of  the  testator's  cottages  and  was 
not  dieted  by  him,  was  not  entitled  under  a  bequest  of  a  year's 
wages  to  "  each  person  us  ;i  servant  in  my  domestic  establish- 
ment at  the  time  of  my  decease." 

Generally  speaking,  a  servant  must  continue  in  the  service  whether  a  con- 
of  the  testator  till  the  time  of  his  death,  to  come  within  the  senice  is 
description  of  "  servants."'     But  in  Herbert  v.  Reid  (q),  where  "^hiT7  t0 

rvant  quitted  the  testator's  house  a  few  days  before  the 
death  of  the  testator,  she  was  allowed  to  show,  by  proof  of 
his  declarations,  that  she  was  still  considered  by  him  to  be 
in  his  service.  And  where  a  testator,  by  a  codicil,  bequeathed 
pecuniary  legacii  -  to  certain  persons  by  name,  who  were 
iribed  as  having  lived  many  years  in  his  family,  and  then 
added  "to  the  other  servants  5001.  each,"  it  was  held,  that 
a  person  who  was  in  the  testator's  service  at  the  date  of  the 
codicil,  but  \\hu  quitted  it  before  his  decease,  was  entitled  to 
a  legacy  of  ~a)QI.  (/•). 

•J.  " Inhabitants."  Where  b  testator  gave  a  legacy  "to  the  2.  "iohabi- 

tants : 

poor  inhabitants  of  St.  Leonard's,  Shoreditch,  forever,"  Sir 
Thomas  Clark.',  M.  K. .  gave  his  opinion  in  favour  of  the 
charity,  and  s;ii<l  the  Court  had  done  so  in  many  cases  where 
the  expressions  were  much  more  general  and  uncertain  : 
Bui  as  it  could  UOl  be  intended  that  the  poor  inhabitants 
which  were  relieved  by  the  parish  should  have  benefit  by 
this  legacy  (which  in  effect  would  be  giving  to  the  rich  and 
not  to  the  poor),  his  Honor  declared  that  the  distribution  of 
the  legacy  was  to  be  confined  to  the  poor  inhabitants  of  the 
parish,  not  receiving  alms  of  the  said  parish  ;  and  ordered  a 
scheme  to  be  laid  before  the  Master  for  such  distribution  (.<?). 

(p)  1  De  Gex,  M.  &  <>.  359.  decease,  and  two  days  before  his 

(</)  16  Yes.  481.  death,   Bhe    was   wrongfully  dis- 

(r)  Parker  r.  Marchant,  1  Y.  &  missed,  it  was  held  that  she  was 

Coll.  Ch.  * '.  290.     But  where  an  not  entitled:  Darlow  v.  Edwards, 

annuity  was  given    to   a   servant,  1  H.  &  C.  547. 

provided  she  should  he  in  the  tea-  (»)  Att.-Gen.    v.    Clarke,  Amhl. 

tator's  service  at  the  time  of  his  422. 
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In  another  case  it),  a  testatrix  bequeathed  all  which  might 
remain  of  her  money,  after  her  debts  and  legacies  were  paid, 
"to  the  Inhabitants  of  Tawleaven  Row,  in  the  parish  of 
Lethney : "  The  Master  found  that  Tawleaven  Row  con- 
sisted of  seven  houses,  which  were  entirely  occupied  by  poor 
fishermen  and  labourers  and  their  families,  and  that  the 
inhabitants  at  the  time  of  the  death  of  the  testatrix,  were 
the  persons  in  his  report  enumerated,  being  thirty  in  number, 
of  whom  three  were  since  dead,  leaving  no  personal  repre- 
sentatives :  and  Lord  Langdale,  M.  R.,  hold  that  the  per- 
sons so  found  by  the  Master  to  be  inhabitants  were  entitled 
to  the  residue  of  the  testatrix's  general  personal  estate,  after 
payment  of  her  debts  and  legacies. 

3.  "  Government."  A  legacy  to  government  for  the  benefit 
of  the  public,  is  to  be  disposed  of  under  the  king's  appoint- 
ment by  sign  manual  :  The  Crown  is  to  direct  its  application 
to  a  proper  use:  Accordingly,  in  Newland  v.  Attorney- 
General  (u),  Abraham  Newland  bequeathed  stock  "  to  his 
Majesty's  Government  in  exoneration  of  the  national  debt;  " 
and  Lord  Eldon  directed  the  fund  to  be  transferred  to  such 
person  as  the  king  should  appoint  under  sign  manual. 


Mistake 
rectified  by 
the  context 


(D.)  Of  Mistakes  in  the  Xamcs  <>r  Dcsrrijitim/x  <>f  Lci/atees. 

The  general  rule  upon  this  subject  is,  that  where  the  name 
or  description  of  a  legatee  is  erroneous,  and  there  is  no 
reasonable  doubt  as  to  the  person  who  was  intended  to  be. 
named  or  described,  the  mistake  shall  not  disappoint  the 
bequest.  The  error  may  be  rectified,  and  the  true  intention 
of  the  testator  ascertained  in  two  ways :  1.  By  the  context 
of  the  Will ;  2.  To  a  certain  extent,  by  parol  evidence. 

1.  The  mistake  may  be  rectified  by  the  context.  Thus, 
an  error  in  the  name,  and  even  of  the  name  and  sex  (x)  of 
the  legatee  may  be  obviated  by  the  accuracy  of  his  descrip- 


(t)  Rogers  v.  Thomas,  2  Keen,  8. 

(«)  3  Meriv.  684. 

(')  Ryall  v.  Hannam,  10  Beav. 


536.  Be  Ricket,  11  Hare,  299. 
S.  C.  sub  nom.  Re  Rickit's  Trust, 
22  L.  J.  Ch.  1044. 
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tion(y):  as  where  a  legacy  is  given  to  "  my  namesake  Cases  where 
Thomas,  the  second  son  of  my  brother,"  and  the  testator's  prevailed. 
brother  has  no  son  named  Thomas,  but  his  second  son  is 
named  William,  there  is  sufficient  certainty  in  the  description 
to  entitle  the  second  son  (z).  So  an  error  in  the  description  Cases  where 
may  be  obviated  by  the  certainty  of  the  name;  as  where  a  prevailed. 
legacy  was  given  to  "Charles  Millar  Standen  and  Caroline 
Eliz.  Standen,  legitimate  son  and  daughter  of  Charles 
Standen,  now  residing  with  a  company  of  players,"  and  it 
appeared  that  they  were  illegitimate  children,  their  claim  was, 
nevertheless,  Bnpported  (a).  So  where  there  was  a  bequest 
to  John  Newbolt,  second  son  of  William  Strangways  New- 
bolt,  vicar  of  Somerton  ;  and  the  vicar  of  Somerton  was 
William  Robert  Newbolt,  and  his  second  son  was  Henry 
Robert,  and  his  third  son  was  .John  Pryce;  it  was  held,  that 
John  Pryce  Newboli  was  entitled  to  the  legacy;  for  that 
the  maxim  applied,  "  Veritas  nominis  tollit  errorem  descrip- 
tionU"  (A).  So  where  the  testator,  being  resident  in  India, 
bequeathed  his  residuary  property  to  his  " nearest  relations 
in  my  native  country  Ireland,"*  sisters  living  elsewhere  were 
held  entitled  (<■). 


(ij)  ( iamoya  v.  Blundell,  i  1 1.  L.  < '. 
::-.  Blundel]  v. Gladstone,  l  PhiL 
279,  288.  Feltham'a  Trust,  I 
i  .1.  528.  Adams  v.  Joj 
Rare,  485.  Eodgaon  v.  Clarke,  I  De 
G.  F.  &  J.  394.  Be  Nunn'a  Trusts, 
I..  I:.  L9  E  |.  331.  charter  ,-.  Char- 
ter, L.  I!.  7  II.  L.  364.  For  i  asea 
of  a  misnomer  of  corporation  . 
Att-Gen.  v.  Sibthorpe,  2  R.&  My. 
107.  Queen's  College  r.  Sutton, 
12  Sim.  521. 

(a)  Stockdale  v.  Bushby,  19  Ves. 
381.  See  also  Bristow  v.  Bristow, 
B  Beav.  289.  Douglas  p.  Fellows, 
Kay,  114. 

(k)  Standen  v.  Standen,  2  Ves. 
589.  Re  Blackman,  16  Beav.  :'.77. 
Mostyn  r.  Mostyn,  17  Beav.  323;  3 


DeG.M.&G.  l  W  ;  5  H.  L.  C.  155. 
Bernasconi  v.  Atkinson,  10  Hare, 
345.  <  ^arnex  p. Garner, 29  J'.'  av.  114. 
Gillett  i>.  Cane,  L.  R.  10  Eq.  29. 
Farrei  v.  St.  Catherine's  ColL,  L.  R. 
L6  Eq.  19.  Garland  v.  Beverley, 
9  C.  D.  213. 

(/»)  Newbolt  v.  Price,  14  Sim. 
3.">4.  The  rule  "Falsa  demomtratio 
rum  i""-'  t "  means  that  if  there  be 
an  adequate  and  convenient  de- 
scription with  convenient  certaintv 
of  what  was  meant  to  pass,  or  who 
was  meant  to  be  legatee,  a  subse- 
quent erroneous  addition  will  not 
vitiate  it  :  Webber  r.  Stanley,  16 
C.  B.,  N.  S.  755. 

(c)  Smith  17.  Campbell,  19  Yes. 
400. 
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Again,  a  mistaken  omission  of  the  name  of  the  legatee 
may  be  supplied  by  the  context :  as  when  the  testator  gives 
his  residuary  estate  to  be  divided  among  his  seven  children, 
and  in  enumerating  them,  mentions  six  names  only :  or 
where  he  makes  a  bequest  to  his  six  grandchildren  by  their 
Christian  names,  and  mentions  one  twice  over,  omitting 
another  altogether  (d). 

Mistake  2.  The  mistake  may,  to  a  certain   extent,  be  rectified  by 

^rofevidence.   parol  evidence.     It  is  obvious  that  the  nature  of  this  Treatise 

will  not  allow  of  a  full  consideration  of  this  wide  and  difficult 

subject :  It  may  be  sufficient  in  this  place  to  mention  the 

general  principles  established  with  respect  to  it. 

It  may,  perhaps,  be  safely  stated  as  a  general  proposition, 
that  a  Court  may  inquire  into  every  material  fact  relating  to 
the  person  who  claims  to  be  interested  under  the  Will,  and 
to  the  circumstances  of  the  testator,  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  the  Court  to  identify  the 
person  intended  by  the  testator  (e). 

In  all  cases  in  which  a  difficulty  arises  in  applying  the 
words  of  a  Will  to  the  person  of  the  devisee,  the  difficulty  or 
ambiguity  which  is  introduced  by  the  admission  of  extrinsic 
evidence,  may  be  rebutted  and  removed  by  the  production  of 
further  evidence  upon  the  same  subject,  calculated  to  explain 
who  was  the  person  really  intended  to  take  under  the  Will  ; 
according  to  the  maxim,  "  Ambiguitas  verborum  latcns,rcriji- 
cationc  suppletar." 

There  is,  however,  but  one  class  of  cases  in  which  evidence 
of  the  testator's  declarations  can  properly  be  admitted;  and 


(d)  Garth  v.  Meyrick,  1  Bro. 
C.  C.  30.  Eddels  v.  Johnson,  1 
Gift*.  22.     See  post,  p.  1017. 

(e)  This  subject  is  discussed  with 
ranch  learning  and  ability  by  Vice- 
ChancellorWigram,  in  his  Treatise 
on  "The  application  of  Extrinsic 
Evidence  to  Interpretation  of 
Wills."     See  also  Feltham's  Trust, 


1  Kay  &  J.  528.  Bernasconi  v. 
Atkinson,  10  Hare,  345.  Drake  r. 
Drake,  8H.L.G  L72.  Webber  v. 
Stanley,  1(5  C.  B.,  X.  S.  698. 
( 'barter  v.  Charter,  L.  B.  7  H.  L. 
364.  Re  Wolverton  Estates,  7 
C.  D.  197.  In  the  goods  of  Brake, 
6  P.  D.  217.  Re  Taylor,  34  C.  D. 
255. 
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that  is,  of  cases  of  equivocation,  viz.,  -where  an  ambiguity 
arises,  from"]  the  admission  of  extrinsic  evidence,  as  to  which 
of  two  or  more  things,  or  which  of  two  or  more  persons,  each 
answering  tli>-  description  in  the  Will,  the  testator  meant  to 
designate  ( ./'). 

Accordingly,  where  a  complete  blank  is  left  for  the  de- 
visee's name  in  a  Will,  no  parol  evidence,  however  strong, 
will  be  allowed  to  till  it  up  as  intended  by  the  testator  (#). 
Where,  however,  a  blank  was  left  for  the  Christian  name 
only,  parol  evidence  was  admitted  to  prove  the  individual 
intended  (h).  So  in  a  ease  of  a  devise  "to  Mrs.  C,"  Lord 
Loughborough  referred  it  to  the  Master  to  receive  evidence, 
to  show  the  person   intended  (/).     The  two  last  cases,  per- 
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(/)  Miller  >:  Travels,   B   Bing. 
244.     I'       .   B  51.  &  W. 

Westlake,  4  B.  ,v 
All.  ">7.  Stringer  <■.  Gardiner,  l'7 
Fleming  '•.  Fleming, 
l  EL  AC.  242.  R  Engl  -  T 
L  1 1.  I  I  Eq.  578.  I'.uivr  .-.  St. 
<  iatherine's  <  '"11.,  <  !ambridge,  L.  I!. 
16  Eq.  19.  Evidence  -I'  the 
declarations  of  a  testator  a-  to 
whom  he  intended  t.i  benefit,  or 
supposed  that  he  bad  benefited, 
ran   only   1"'   received  where   the 

iption  of  the  l<  gatee  or  of 
tin-  thing  bequeathed  i-  equally 
applicable  in  all  its  parts  to  two 

as  or  t"  two  things.  But 
evidence  of  tin-  circumstances,  the 
habits,  and  the  state  of  his  family 
at  the  time  he  in  ulr  tin-  will  is 
admissible,  bo  as  t"  put  the  Courl 
in  the  position  of  the  testator,  in 
order  to  ascertain  tin-  bearing  and 
the  application  of  the  lang 
which  lie  uses,  ami  whether  there 

a  any  p.  i  -on  or  thing  to 
which  the  whole  description  given 
in  tin-  will  ran  he  with  sufficient 
certainty    applied.        Charter    v. 


Charter,  L.  R.  7  il.  L  364. 
Where  a  legatee  is  once  correctly 
described  in  a  will  and  the  same 
name  i<  mentioned  again  without 
any  description,  evidence  is  not 
admissible  to  show  that  a  different 
person  was  intended.  Webber  v. 
Corbett,  1,.  EL  16  Eq.  515. 

(//)  Baylis  v.  Att-Gen.,  2  Atk. 
Jlniit  v.  Uort,  3  Pro.  c.c. 
311.  Miller  v.  Travers,  8  Ping. 
254.  Clayton  <■.  Lord  Nugent,  13 
M.  &  W.  20  I.  But  where  rach 
complete    blank    appears    in    the 

ll py  of  a  Will  tlie  Court 

i~  entitled  to  look  at  the  original 

Will  lor  the  purpose  of  construing 

it.    per   Lord   Esher,  M.  R.,    and 

. allay,   L.J.,  in  Be   Harrison, 

D.  ::  10. 

(//)  Price  r.  Page,  4  Ves.  680. 
also  Phillips  r.  Barker,  1  Sm. 
&  G.  58a 

(/)  Ahbot  v.  Massie,  3  Ves. 
148.       And    where    the    testator 

appointed     '•' Percival     ,     of 

Brighton,  the  father,"  his  executor, 
evidence  was  admitted  of  the  cir- 
cumstxitrt.i  u/tJi.r  which  the  deceased 
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haps,  are  only  reconcileable  with  the  principles  of  law  applic- 
able to  this  subject,   on   the  supposition  that  the  evidence 


made  his  Will  and  of  the  persons 
about  him  in  order  to  satisfy  the 
Court  who  was  meant  by  the  im- 
perfect description  of  the  executor. 
In  the  goods  of  De  Eosaz,  2  P.  D. 
66.  Evidence  in  this  case  was 
tendered  of  the  draft  of  the  Will  in 
the  testator's  own  handwriting  in 
which  the  blank  was  filled  in,  and 
the  name  of  Percival  Boxall 
written  in  full.  Sir  J.  Hannen 
decided  the  case  irrespective  of  the 
testator's  expressed  intention,  and 
did  not  consider  it  necessary  to 
express  a  positive  opinion  on  the 
admissibility  of  the  evidence.  In 
the  course  of  his  judgment,  how- 
ever, he  said  :  "  I  have  dealt  with 
the  case  thus  far  on  the  supposition 
that  evidence  of  the  testator's 
declarations  of  intention  are  not 
admissible.  In  the  case  of 
Charter  r.  Charter  (ubi  sup.),  Lord 
Cairns  says:  "The  only  case  in 
which  evidence  of  this  kind  can 
be  received  is  where  the  descrip- 
tion of  the  Legatee  ot  of  the  thing 
bequeathed  is  equally  applicable 
in  all  its  parts  to  two  persons  or 
two  things."  Sir  J.  Wigram  states 
'the  proposition  thus  (prop.  7, 
par.  194):  "The  only  cases  in 
which  evidence  to  prove  intention 
is  admissible  are  those  in  which 
the  description  in  the  Will  is  un- 
ambiguous in  its  application  to 
each  of  several  subjects.''  If  these 
expositions  of  the  law  are  to  be 
taken  without  any  qualification, 
evidence  of  the  testator's  expressed 
intention  could  not  be  given  in 
this  case,  for  there  is  here  only 
one  known  subject  to  which  the 
testator's  language  can  apply.     It 


is  possibly  open  to  question 
whether  such  a  case  as  this  was  In 
the  contemplation  of  Lord  Cairns 
and  Sir  J.  Wigram.  As  I  have 
said,  it  is  not  shown  here  that 
tln-re  is  any  other  person  who 
could  properly  be  designated  as 
'•  Percival  ,  of  Brighton,  Es- 
quire, the  father."  If  there  were 
any  such,  parol  evidence  of  the 
testator's  intention  would  be  ad- 
missible :      IS    BUch     evidence    the 

less  admissible  because  theclain 
has  no  competitor  '     Probably  the 
answer  is,  that  if  the  description  in 
the  Will  is  in   itself  sufficient  to 
define  the  only  known  subji 
which  it  is  Bought  to  apply  it  no 
■  ace  of   intention    is  needi  d, 
if  it  is  insufficient  such  evid 
is   inadmissible.      u  In    point    ol 
principle,"  Sii    J.    Wigram 

(prop.  7,  par.  L92),  "it  is  submitted 
that  a  description  which  is  so 
imperfect  as  to  be  useless  as  it 
stand.-  ''.-.,  useless  unless  it  be 
aided  by  evidence  of  intention — is 
not  distinguishable  from  one 
which  is  wholly  incorrect." 

Sir  J.  Eannen's  own  reasoning 
seems  to  show  that  the  rule  in 
Charter  v.  Charter  requires  no 
qualification,  but  of  course  the 
nearer  the  imperfect  description 
approaches  a  sufficient  definition  ol 
the  testators  intention,  the  strongei 
the  inclination  to  break  the  rule 
and  to  admit  evidence  of  the 
testator's  declaration  to  complete 
the  imperfect  description.  It  will 
be  found  that  in  most  of  the 
cases  in  which  evidence  of  de- 
clarations of  the  testator  was 
admitted,  the  description  in   the 
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went  to  establish  in  the  one  case,  that  the  claimant  of  the 
legacy  was  a  person  whom  fch  tor  was  in  the  habit  of 

calling  "  Mrs.  C.  ;" — and  in  the  other,  that  the  claimant  was 
a  person  whom  the  testator  was  in  the  habit  of  calling  by 
the  surname  only  (/,).  Where  a  testator  has  habitually  called 
certain  persons  or  things  by  peculiar  names,  and  those  names 
occur  in  his  Will,  evidence  of  such  habit  seems  receivable 
to  explain  the  meaning  of  the  Will,  in  like  manner  as 
if  his  Will  had  been  written  in  cypher,  or  in  a  foreign 
language  (/). 

In    Conclusion,  it    maybe    expedient   to    advert    to    Cases    of   Legacy  to  one 
i   _  -  i  •      i         i  in  a  particular 

lega  i  to  persons  m  particular  characters.  character. 

•  In  some  cas<  3,  such  Legacies  will  fall  within  the  rule  above 
ted,  that  where  dure  is  no  doubt  as  to  the  person  in- 
tended, the  mis-description  of  character  shall  not  frustrate 
the  bequ<  Bt.  Tims  a  woman  may  take  a  1<  gacy  by  the  name 
of  the  wife  of  Buch  a  one,  although  she  be  not  a  lawful  wife, 
if  she  be  reputed  or  known  by  that  name  (m).  But  it  is 
otherwise  where  a  bequest  is  made  to  a  person  in  a  certain 
character,  which  may  reasonably  be  presumed  to  be  the 
motive   of  the  testator's  bounty,  and  that  character  is  subse- 

Will  waa  really  applicable  to  eacL  Rolfe,    B.,    in    Clayton    v.    Lord 

reral  subjects  when  the  words  Nugent,    L3  M.  &   W.  207.     See 

not  applicable  to  any  person  at  all  ah     L       .  Pain,  I  Hare,  251. 
are    omitted    from    consideration.         (/)  Doe  v.  Hiscocks,  5  M.  &  W. 

1  i    reli  ss,   l    Mi  r.  ::•  As  to  special    nam 

384    Still  v.  Hoste,  6  Madd.  192.  used    by    a    testator    to   describe 

The   case  of    Price   v.    Page  (ubi  things,  and  evidence  of  his  practice 

tup.),  would  seem  to  1  e  explicable  in  his  lifetime,  see  post,  p.  1169. 
as  a  case  of " equivocation "  with-  i  Giles  v.  Giles,  1  Keen,  685. 

out  reference  to  the  ground  men-  Doe   o.   Rouse,  5  C.  B.  422.      /,'. 

tioned  in  the  text.    The  case  of  Petts,  27  Beav.  576.     Bui  not,  it 

Abbot  o.  Massie(uot  sup.),  would  should  seem,  if  there  is  no  evi- 

seem  explicable   (if   at    all)  only  dence  that  she  was  known  to  the 

on  the  ground  that  the  evidence  testator  in  such  a  way  as  to  lead  to 

intended    to    be    taken    had    no  the  inference  that  she  was  intended 

reference    to    the  declarations  of  by  the  description  of  wife :  Daven- 

intention  by  the  testator.  port's  Trust,  1  Sm.  &  G.  12G. 
(k)     See    the     observations     of 
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quently  ascertained  to  have  been  falsely  assumed  by  the 
legatee,  by  a  fraud  practised  on  the  testator  («).  Thus,  if  a 
woman  bequeathes  a  legacy  to  her  supposed  husband,  who  is 
in  fact  the  husband  of  another  woman,  he  shall  take  nothing 
by  the  bequest  (o). 

In  Bishton  v.  Cobb  (p)  a  testator  gave  a  fund  to  trustees, 
on  trust  to  empower  Lady  C,  "  widow  of  Sir  X.  ('.,"  to 
receive  the  dividends  so  long  as  she  should  continue  single 
and  unmarried  :  At  the  date  of  the  Will,  and  at  the  testator's 
death,  Lady  C.  was  married  to  one  R. ;  but  he  had  deserted 
her ;  and  she  always  called  herself  Lady  C,  and  represented 
herself  to  be  a  single  woman  and  the  widow  of  Sir  X.  ( '.  : 
and  the  testator  and  others  always  considered  her  so  to  be : 
Sir  L.  Shadwell,  V.-C,  held  that  she,  and  her  husband  in 
her  right,  were  entitled  to  claim  the  benefit  of  the  bequest  ; 
for   that  no  case  of  fraudulent  misrepresentation  had  been 


(n)  The  distinction  between  a 
fraudulent  and  an  innocent  legatee 
is  well  illustrated  by  the  case  of 
Wilkinson  v.  Joughin,  L.  R.  i  Eq. 
319,  where  the  income  of  property 
was  given  by  a  testator  to  a  woman 
in  the  character  of,  and  whom  he 
described  as,  his  wife,  but  who  at 
the  time  of  the  marriage  ceremony 
with  him  and  at  his  death  had  a 
husband  living,  and  who  be- 
queathed the  residue  of  his  pro- 
perty to  his  "step  daughter,"  the 
daughter  of  his  supposed  wife  : 
and  it  was  held  that  the  bequest 
to  the  mother  was  void  by  reason 
of  the  fraud  committed  by  her,  but 
that  the  bequest  to  her  daughter 
was  valid.  As  to  the  gift  to  the 
daughter,  compare  Davenport's 
Trust,  1  Sm.  &  G.  126.  But  in 
Re  Petts,  27  Beav.  576,  the  Court, 
in  the  case  of  a  married  woman 
who  had  gone  through  the  form  of 
marriage  a  second  time  in  the 
belief  that  her  husband  was  dead, 


supported  the  bequest  to  her  on 
the    ground    that    the    evid< 
showed  no  fraud  od  her  part 

(o)  Kennel]  v.  Abbott,  4  Ves. 
802.  Wilkinson  o.  Joughin,  L.  R. 
2  Eq.  319.  See  also  Ea  parti 
Wallop,  4  Bro.  C.  C.  90,  men- 
tioned by  Lord  Alvanley  in 
Kennel]  v.  Abbott.  That  learned 
Judge,  in  the  latter  ease,  observed, 
that  he  would  not  have  it  under- 
stood, that  if  a  testator,  in  o 
quence  of  the  Bupposed  affectionate 
conduct  of  his  wife,  gives  her, 
being  deceived  by  her,  a  legacy  as 
his  chaste  wife,  evidence  of  viola- 
tion of  her  marriage  vow  could 
be  given  for  the  purpose  of  de- 
feating the  bequest  ;  since  that 
would  open  too  wide  a  field  :  4 
Ves.  809. 

(i>)  9  Sim.  615.  The  authority 
of  this  case  was  doubted  by  Lord 
Selborne  in  He  Boddington,  25 
C.  D.  685,  686,  689. 
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established  against  her.     And  this  decision  was  affirmed  by 
Lord  Cottenbam  on  appeal  (q). 

In  Schloss  v.  Stiebel  (r)  a  testator,  domiciled  in  Jamaica, 
became,  during  a  temporary  residence  at  Frankfort,  engaged 
and  betrothed  to  marry  A.  S. ;  and  by  a  codicil  to  bis  Will, 
alter  mentioning  her  by  name,  and  alluding  to  his  intended 
marriage  with  her,  he  gave  3,000/.  "  to  my  wife."  During 
the  engagement,  but  before  the  marriage,  the  testator  died  : 
And  Sir  L.  Shadwell,  V.-C,  held  that  A.  S.  was  entitled  to 
the  legacy:  his  Bonor  being  of  opinion  that  it  was  not  given 
on  condition  of  the  testator  marrying  her,  but  that  he  had 
described  her  with  reference  to  his  intention  of  doing  so. 

Where  there  is  a  bequest  to  a  class,  and  the  intention  of  Mistakes  in 
the  testator  is  apparent  to  include  all  who  constitute  the  ofthenumber 
class,  though  by  mistake  he  has  specified  a  wrong  number,  °  ^s 
the  ('dint  will  not  allow  such  an  error  to  have  an  excluding 
operation,  but  will  strike  out  the  specified  number.  Thus, 
in  Tonikins  v.  Tomkins  (s),  when-  there  was  a  bequest  of 
.">(>/.  a-piece  to  the  tin,,  children  of  A.,  and  A.  had  four;  Lord 
Eardwicke  was  of  opinion,  that  each  of  the  four  children 
was  entitled  to  the  50/.  So  in  Garvey  v.  Hibbert  (<),  the 
testator  gave  "  to  the  three  children  of  A.  the  sum  of  000/. 
a-ph  i-r  ;  "  and  Sir  \V.  <  mint  held,  that  four  children,  all  born 
before  the  date  of  the  Will,  were  entitled  to  000/.  each  (u). 
Again,  in  Harrison  v.  Harrison  (  c),  the  testator  bequeathed  to 
the  two  sons  anil  llir  daughter  of  Thomas  Lo\cll  50/.  each. 
At  the  date  of  the  "Will  and  of  the  death  of  the  testator, 
Thomas  Lovell  had  Jive  children  living,  namely,  one  son  and 
four   daughters,   and  not  two  sons  and  one  daughter:  And 

(q)  5  M.  &  Cr.  146.  Daniel],   3    De    G.    &    Sm.    337. 

(/)  G  Sim.  1.  Teats,    16    Beav.    170 

(«)  Cited   3   Atk.   2.">7  :    2    Ves.  Spencer  v.  Ward,  L.  R.  9  Eq.  507. 

Sen.  564  A''    Bassett's  Estate,  L.  K.  14  Eq. 

'    (/)  19  Ves.  124.  .")4.     M'Keclmie  v.  Vaughan,  L.  ]!. 

(it)  See    also    Accord.       Lee    <\  15  Eq.  289. 

Pain,   4   Hare,  249.     Morrison    v.  (x)  1  Buss.  &  M.  72. 
.Mai tin,  .J   Hare,  507.     Daniell  v. 
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Sir  J.  Leach,  M.  K.,  held  that  each  of  the  five  children  was 
entitled  to  a  legacy  of  50?.  But  in  Lord  Selsey  v.  Lord 
Lake  (//),  the  testator  gave  a  rent-charge  to  trustees,  during 
the  life  of  his  niece  and  her  five  daughters  in  trust,  to  ray 
it  to  his  niece  for  life,  and  after  her  death,  upon  the  like 
trust  for  her  said  daughters  and  the  survivors  and  survivor, 
and  while  more  than  one  should  be  living,  to  be  divided 
between  them  in  equal  shares :  It  appeared,  that  at  the  date 
of  the  Will,  and  at  the  death  of  the  testator,  his  niece  hud 
five  sons  and  only  one  daughter:  And  Lord  Langdale,  M.  R., 
held,  that  the  daughter  alone  was  entitled  to  the  annuity  for 
life  on  the  death  of  her  mother.  Where,  however,  a  testator, 
bequeathed  100?.  a-piece  to  the  four  sons  of  A.  H.  by  a 
former  husband,  and  she  had  four  such  children,  but  one  of 
them  was  a  daughter,  Knight  Bruce,  V.-C,  held,  that  the 
daughter  took  a  legacy  of  100/.  (z). 

It  should  be  observed,  that  the  principle  on  which  an 
erroneous  statement  of  the  number  of  a  class  is  rejected,, 
does  not  apply  where  the  Will  affords  the  means  of  deter- 
mining which  of  the  class  are  pointed  at  (a). 

(?/)  1  Bear.  146.  members  intended,  in  which  case 
(-.)  Lane  v.  Green,  4  De  G.  &  Sin.  the  Court  holds  those  children 
239.  See  ante,  p.  1012,  as  to  the  entitled  to  the  exclusion  of  tin- 
mistaken  omission  of  the  name  of  others.  This  rule,  gathered  from 
the  legatee.  the  judgment  of  Sir  Gt.  Jessel  in 
(a)  Re  Hull's  Estate,  21  Beav.  Newman  v.  Piercey,  4  C.  D.  41, 
310.  Wrightson  v.  Calvert,  1  was  based  by  him  largely  on  the 
Johns.  &  H.  250.  Glanville  v.  rule  as  stated  in  Hawkins  on 
( Jlanville,  33  Beav.  302.  The  rale  Wills,  p.  62.  Vice-Chancellor 
may  be  thus  stated,  viz.,  that  in  Wood  in  Wrightson  v.  Calvert,  U. 
the  ease  of  a  testamentary  gift  to  a  &  H.  250,  states  the  principle  thus  : 
class,  describing  them  as  consisting  "The  principle  of  the  earlier  cases- 
of  a  specified  number  which  is  less  on  this  subject  was  to  avoid  an 
than  the  number  in  existence  at  intestacy  by  reason  of  uncertainty. 
the  date  of  the  Will,  the  Court  If  there  is  a  gift  to  the  two  chil- 
rejects  the  specified  number  on  dren  of  A.  when  A.  in  fact  ba- 
the presumption  of  mistake,  and  three  children,  you  must  either 
all  the  members  of  the  class  in  act  upon  the  general  intent  to 
existence  at  the  date  of  the  Will  benefit  the  class  and  treat  the 
are  held  entitled  unless  it  can  be  statement  of  the  number  as  a  mis- 
inferred   who  are   the    particular  take,  or  else  the  gift  must  be  void 
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SECTION*    III. 


Of  Specific  Legacies. 

Of  Li  there  are  two  kinds:   ;i  general  legacy  and  a 

specific  legacy.    A  Legacy  is  "  general  "  when  it  is  so  given  as  General 
Dot  to  amount  to  a  bequest  of  a  particular  thing  or  money  of 
the  testator,  distinguished  from  all  others  of  the  same  kind  : 
A  legacy  is  "specific"  when  it  is  a  bequest  of  a  specified  part  Specific 
of  the  ;  pi  rsonal  estate  which  is  so  distinguished  {!>). 


fur  uncertainty,  it  being  impossible 
.v  which  two  out  of  the  three 
are  to  Sir  G.  Jesse!  points 

out  in  Newman  v.  1  i  nip.) 

that  this  rule  is  rather  too  wide  with- 
out the  qualification,  "  unless  there 
me  evidi  d  eto<  n  ibli  I  he<  lourt 
to  find  uut  who  are  meant." 

The  existen  •  i  bild  "<  n 

i-iiit, 

the  aumbex  of  children  uncertain 
within  the  meaning  of  this  rule 
where  the  number  of  living 
children  at  tin-  date  of  the  Will  is 
;i~  to  give  .1 
child  "  right 

t"  be  included    in  the  class.     R 
Emery's  Estate,  3  C.  D.  ."500. 

(b)  The  fa  t,  however,  that  a 
-  given  "i  a  specific 
part  of  the  personalty  excepted  out 
of  a  genera]  residue  does  not  make 
a  gift  of  that  general  residue  spe- 
cific, /.'.  Ovey,  20  0.  I ».  676.  In 
Bothamley  v.  Sherson,  L.  EL  20 
Eq.  304,  308,  309,  JesseL  M.  R., 
defines  a  specific  legacy  as  fol- 
lows:— "In  the  first  place  it  is  a 
part  of  the  testator's  property  ;  in 
the  nexl  place  it  must  be  a  part 
emphatically  as  distinguished  from 
the  whole  :  it  must  be  what  has 
been  Bometimes  called  a  severed 


or  distinguished  part  :  it  musl  not 
be  the  whole  in  the  meaning  of 
being  the  totality  of  the  testator's 
property,  or  the   totality  of    the 

ral  residue  of  his  property 
after  having  given  legacies  out  of 
it.  If  it  satisfy  both  conditions 
that  it   is  a  part  of  the  testator's 

itself,  and    is  a  pari 
distinguished  from  the  whol  . 
from  the   whole  of    the  residue, 
then  it  appears  to  me  to  satisfy 

ything  thai  is  required  to 
treat  it  as  a  specific  legacy."  This 
definition  was  referred  to  and  re- 
peated by  the  same  learned  Judge 
in  a  later  case.  !>'•  Ovey,  20  C.  D. 
676,  681,  in  which  case,  upon 
appeal  to  the  House  of  Lords 

I;  a.  v.  Broadbent,  8 

App.Cas.812),  LordSelborne,L.C. 
(with  the  expressed  approval  of 
Lord  Blackburn)  defined  a  specific 
"something  which  a  tes- 
tator, identifying  it  by  a  sufficient 

iption,  and  manifesting  an 
intention  that  it  should  be  enjoyed 
in  the  state  and  condition  indi- 
cated bythat  description, separates 
in  favour  of  a  particular  legatee 
from  the  general  mass  of  his  per- 
sonal estate."  See  also  Giles 
Melsom,  L.  R.  6  H.  L.  24. 
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Thus,  for  example,  "  I  give  a  diamond  ring,"  is  a  general 
legacy,  which  may  be  fulfilled  by  the  delivery  of  any  ring  of 
that  kind ;  while  "  I  give  the  diamond  ring  presented  to  me 
by  A.,"  is  a  specific  legacy,  which  can  only  be  satisfied  by  the 
delivery  of  the  identical  subject.  Again,  if  the  testator,  having 
many  brooches  or  horses,  bequeath  "  a  brooch  "  or  "  a  horse  " 
to  B. ;  in  these  cases  the  legacy  is  general.  But  a  bequest  of 
"  such  part  of  my  stock  of  horses  which  A.  shall  select,  to  be 
fairly  appraised,  to  the  value  of  800/."  (c),  or  of  "  all  the 
horses  which  I  may  have  in  my  stable  at  the  time  of  my 
death  "  (d),  is  specific. 
Distinction  The  distinction  between  these  two  sorts  of  legacies  is  of 

ISSTaKSfic  the  greatest  importance  :  for,  as  it  will  he  re  after  more  fully 
legacies.  appear,  if  there  be  a  deficiency  of  assets,  a  specific   legacy 

will  not  be  liable  to  abate  with  the  general  legacies ;  while, 
on  the  other  hand,  if  the  specific  legacy  fail  by  the  ademp- 
tion or  inadequacy  of  its  subject,  the  legatee  will  not  be 
entitled  to  any  recompense  or  satisfaction  out  of  the  general 
personal  estate.  So  that,  though  specific  legacies  have  in 
some  respects  the  advantage  of  those  that  are  general,  yet 
in  other  respects  they  arc  distinguished  from  them  to  their 
disadvantage  (e). 

Again,  if  there  be  a  specific  bequest  of  a  thing  described  as 
already  in  existence,  and  no  such  thing  ever  did  exist  among 
the  testator's  effects,  the  legacy  fails  :  Thus,  although  a  gift 
of  "  my  grey  horse  "  will  pass  a  black  horse,  which  is  not 
strictly  grey,  if  it  be  found  to  have  been  the  testator's  inten- 
tion that  it  should  pass  by  that  description  ;  yet  if  the  testator 
had  no  horse,  the  executor  is  not  to  buy  a  grey  one  (/)  :  On 
the  other  hand,  if  the  bequest  is  of  "a  horse,"  and  no  horse 
be  found  in  the  testator's  possession  at  the  time  of  his  death, 


(c)  Richards  v.  Richards,  9  Price,  349,  per  Lord  Langdale. 

226.  (e)  A.shton  v.  Ashton,  3  P.  Wins. 

(d)  Fontaine  v.  Tyler,  9  Price,  315,  by  Lord  Talbot,  C. 

98,  by  Richards,  C.  B.     See  also  (/)  Evans  v.  Tripp,  6  Madd.  92. 

Stephenson    v.   Dowson,    3   IV. iv. 
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lite  executor  is  bound,  provided  the  state  of  the  assets  will 
allow  him,  to  procure  a  horse  for  the  legatee  (g). 

It  seems  to  have  been  once  considered  as  the  criterion  of 
a  specific  legacy,  that  it  is  liable  to  ademption  (//).  But  this 
has  since  been  repeatedly  denied  (i).  And  it  has  even  been 
held  that  a  legacy  may  be  specific,  notwithstanding  the  tes- 
tator expressly  provides  that  it  "  shall  not  be  deemed  specific, 
so  as  to  be  capable  of  ademption  "  (j). 

A   legacy  of  quantity  is  ordinarily  a  general  legacy  :   but  Bequests  in 

...  ...  _  the  nature  of 

there    are   legacies   ot    quantity    tu    thr    nature   of    specific  specific  lega- 
Legacies,  as  of  bo  much  money,  with  reference  to  a  particular  moostrative 
fund   for  payment.      This    kind  of  legacy  is  called  by  the  legacies 
civilians  a  demonstrative  legacy  (k);  and  it  is  so  far  general, 
and  differs  so  much  in  effect  from  one  properly  specific,  that 
if  the   fund    be    called    in  or  fail,  the   legatee  will  not  be 
deprived  of  his  legacy,  bnt  1"'  permitted  to  receive  it  out  of 
the  genera]  assets  /  ;  yet  the  legacyis  so  far  specific,  that 
it  will  not  be  liable  to  abate  with  general  legacies  upon  a 
deficiency  of  assets  (m). 


hi)  See    Bronsdon    v.    Whit,  i. 
An.  1.1.  57. 

(/i)  Parrot!    •.  Worafold,  I  Jac. 
&    Walk.  601,  i  ■-'.  p.  I 
also  tin-  obeei  \ 

by  Jessel,  M.  I!.,  in  Bothamli 
Sherson,   L.   R.   20  Eq.  304, 
310. 

(/)  S  p.  L028. 

(i)  Jacques     v.     ( !hamb<  re,     2 
Coll  135. 

(k)  "  It'  the  testator  .1 levise 

tenne  quarter  of  come  coming  of 
the  come  which  shall  growe  in 
such  a  Boyle,  or  two  tonnes  of 
wine  of  his  grapes  in  snch  a  vine- 
yard, or  tenne  lambs  of  such  a 
Qocke,  though  bo  much  corne,  or 
wine,  or  so  many  lambs  doe  not 
arise  of  the  things  abovesaid,  yet 
the  heire  or  executor  is  compell- 
able by  law  to  make  them  trood 


integrate*  r ;  because  he  may  set  me 
to  have  mentioned  the  soyle,  th<- 
vineyard,  and  the  flocke,  rather  by 
way  of  demonstration  than  by  way 
of  condition."  Fulbecke'a  Parallele, 
p.  37,  Edition,  L618. 

(/)  Mann  v.  Copeland,  2  Bfadd. 

Fowler    p.   Willoughby,   2 

Sim.    &     Stu.     358.       Willox     v. 

Rhodes,  2  Rubs.  Chanc.  (.'as.  445. 

i,  11  CI.  &  F.  491, 

509,  by  Lord  Cottenham.    Tempest 

.  Tempest,  7  DeGex,  M.  &  G.  470, 

r  Lord  Cranworth. 
(m)  Livesay  v.  Redfern,  2  Y.  & 
C.  90.  Robinson  v.  Geldard,  .') 
Mar.  &  ( J.  744,  745.  Tempest  r. 
Tempest,  7  De  Gex,  M.  &  G.  47:3, 
by  Lord  Cranworth.  Mulling  v. 
Smith,  1  Dr.  &  Sm.  204.  See 
also,  for  further  instances  of 
demonstrative    legacies,   "Williams 
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1.  Legacies  of 
money,  securi- 
ties for  money, 
<lebts,  &c.  : 

money : 


Of  Legacies.         [Pt.  in.  Bk.  m. 

The  Courts  in  general  are  averse  from  construing  legacies 
to  be  specific  :  and  the  intention  of  the  testator,  with  refer- 
ence to  the  thing  bequeathed,  must  be  clear  («).  Having  thus 
premised,  it  may  be  advisable  to  consider  some  instances  in 
which  legacies  have  been  held  to  be  specific,  with  reference 
to — 1.  Money,  securities  for  money,  debts,  &c. :  2.  Bequests 
connected  with  the  realty :  3.  Bequests  contained  in  a 
residuary  clause. 

1st.  Legacies  of  money,  securities  for  money,  debts,  &c. 
Under  some  circumstances,  even  pecuniary  legacies  are  held 
to  be  specific  ;  as  of  a  certain  sum  of  money  in  a  certain 
bag  or  chest  (o),  or  in  the  hands  of  A.  (p) ;  or  of  200/.,  the 
balance  due  to  the  testator  from  his  partner  on  the  Inst  settle- 
ment between  them,  if  the  testator  did  not  draw  sue]/  money 
out  of  the  trade  before  he  died  (q).  But  a  legacy  of  "  400/. 
to  be  paid  to  A.  in  cash,"  is  a  general  legacy  (/•).  So  a  legacy 
of  money,  to  procure  a  specified  object  for  the  legator  :  as  of 
a  sum  to  buy  a  ring  (s),  or  to  purchase  lands  (t)  or  govern- 
ment securities  (u)  for  the  legatee,  is  a  general  legacy.  So  a 
bequest  of  an  annuity  out  of,  or  charged  on,  the  personal 
estate  is  a  general  legacy  (r). 

A  money  legacy  will  not  be  rendered  specific,  by  its  pay- 
ment being  postponed  until  a  particular  investment  of  a  fund 


v.  Hughes,  24  Beav.  474.  Paget  v. 
Huisli,  1  Hemm.  &  M.  663.  Jones 
r.  Southall,  32  Beav.  31.  Bevan 
r.  Att.-Gen.,  4  Gift".  361.  Disney 
v.  Crosse,  L.  R.  2  Eq.  592.  Hodges 
v.  Grant,  L.  R.  4  E<|.  140. 

(>i)  Ellis  v.  Walker,  Ambl.  310. 
Kirby  r.  Potter,  4  Ves.  748.  limes 
r.  Johnson,  4  Ves.  568.  Webster 
v.  Hale,  8  Ves.  413.  Sayer  r. 
Sayer,  7  Hare,  377. 

(o)  Lawson  v.  Stitch,  1  Atk.  508. 

(p)  Crockat  v.  Crockat,  2  P. 
Wins.  164. 

(?)  Ellis  r.  Walker,  Ambl.  310. 

(r)  Richards     v.      Richards,     9 


Price,  226. 

(s)  Apreece  v.  Apreece,  1  Ves. 
&  Beam.  364. 

(0  Hinton  v.  Pinke,  1  P.  Wms. 
539. 

(c)  Lawson    r.    Stitch,    1    Atk. 

507.  So  a  direction  to  invest  so 
much  money  as  will  produce  a 
certain  amount  of  stock  is  a  pecu- 
niary legacy  :  Edwards  v.  Hall,  11 
Hare,  23. 

0")  Alton  v.  Medlicott,  cited  in 
Lewin  v.  Lewin,  2  Ves.  Sen.  417. 
Creed  v.  Creed,  11  CI.  &  F.  491 

508,  by  Lord  Cottenham.  See 
further,  post,  p.  1220. 
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takes  place  ;  as  where  the  bequest  is  to  A.  and  B.  of  1,00(1/. 
each,  "  which  legacies  I  direct  to  be  paid  so  soon  as  my  pro- 
perty in  India  shall  be  realized  in  England  "  t>) ;  in  which 
ease  the  legatees  are  entitled  to  satisfaction,  although  all  the 
property  in  India  belonging  to  the  to  stator  should  have  been 
transmitted  to  England  in  his  lifetime.  So  where  sums  of 
money  arc  bequeathed  by  a  testator,  who  has  property  in 

land  and  India,  to  persons  resident  in  each  place,  with 
a  direction  that  they  shall  be  paid  ont  of  the  assets  in  the 

active  countries,  such  a  direction  will  not  constitute  the 
Legs  ific  (y). 

curities,  or  shares  in  public  com-  .arcs, 

panics,  may  be   specifically  bequeathed,  where,  to   use   tin 
expression   often   applied,  there   is   a   clear  reference  to  the 

rpus "  of  the  fond.  Thus,  the  word  "my"  preceding 
the  word  "  stock  ""  or  "  annuities  "  has  been  held  sufficient 
to  render  the  legacy  specific,  so  ;is  only  to  pass  (before  the 
"Wills  Act)  the  property  of  thai  description  which  belonged 
tor  nt  the  date  of  his  Will  (:)  :  as  where  the 
bequest  is  of  "  my  capital  stock  of  1,000/.  in  the  India 
Company's  Btock"(a):  or  a  legacy  is  given  "of  my  stock," 


Sadler  v.  Tui  ni  i .  s  Ves.  617.  something  more  on  the  lace  of  the 

Raymond  v.  Broadbelt,  5  V<  -.  199.  Will  for  the  purpose  of  indicating 

(»/)  Kirkpatrick  v.  BLirkpatrick,  such  contrary  intention  than  the 

cited  in  Roberts  v.  Pocock,  4  Ves.  mere  circumstance  that  the  subject 

]  58.  of  the  bequest  is  designated  by  the 

Goodlad    v.  Burnett,  1  pronoun  "  my."    Ibid.  p.  348,  by 

Kay  &  J.  341.     In  cases  to  which  Wood,  V.-C.     Post,  p.  1301.    See 

the  Wills  Act  applies,  if  a  particu-  Drake    v.   Martin,  23    Beav.   89, 

lar  thing  is  referred  to  and  be-  note,  as  to  such  a  bequest  since  the 

queathed  as  "my  ring"  or   "my  "Wills  Act.     Legacies,  which  before 

horse,"  the  contrary  intention  to  the  passing  of  the  Wills  Act  would 

which  the  24th  Section  of  the  Act  have  been  specific,  remain' specific, 

refers,  appears  ''a-  it  seems)  by  the  Bothamley  v.  Sherson,  L.  R.  20  Eq. 

"Will,  and  the  Will  speaks  from  the  304. 

date  of  its  execution,  but  when  the  («)  Ashburner  v.  M'Guire,  2  Bro. 

bequest  is  of  that  which  is  generic  C.  C.  108.    Barton  v.  Cooke,  5  Ves. 

— of  that  which  may  be  increased  461.     Xorris  v.  Harrison,  2  Madd. 

or    diminished— the  Act   requires  279,  280. 
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or  in  "  my  stock,"  or  "  part  of  my  stock  "  (b),  or  "  my  shares 
in  the  Grand  Junction  Canal  Navigation  Company  "(c),  or  of 
"  all  my  stock  in  the  Midland  Railway  Company  "  {d),  or 
where  a  life  interest  is  given  in  "  the  whole  of  the  remainder 
of  my  dividends  "  (c).  So  where  the  testator,  being  possessed 
of  5,000Z.  stock,  bequeathed  "  all  the  stock  which  I  have  in 
three  per  cents.,  being  about  5,000/.,"  Lord  Thurlowheld  the 
legacy  specific  (ee). 

But  in  Parrott  v.  Worsfold  (/),  where  a  testator,  reciting 
that  he  had  1,500/.  five  per  cents.,  gave  it  to  A.,  and  then 
gave  to  B.  all  other  his  stocks  that  he  might  be  possessed  of 
at  the  time  of  his  death  :  Sir  Thomas  Plumer,  M.  R.,  held 
that  the  latter  bequest  was  not  specific  ;  for  that  the  gift 
comprehended  all  the  stock  that  he  might  subsequently 
acquire,  and  if  he  had  sold  out  and  bought  more,  that 
would  have  been  included  (g) ;  and  his  Honor  observed,  that 
although  the  word  "my"  is  evidence  of  the  legacy  being 
specific,  where  the  particular  stock  is  also  referred  to,  yet  it 
is  not  enough  alone.  So  in  Bummer  v.  Pitcher  (h),  a  tes- 
tator, before  making  his  Will,  transferred  two  sums  of  four 
per  cents,  and  five  per  cents.,  which  were  then  the  whole  of 
his  funded  property,  into  the  joint  names  of  himself  and  his 


(/>)  Kirby  r.  Potter,  4  Yes.  750,  1,000/.  consols  was  held  not  suffi- 

751,  by  Lord  Alvanley.     Davies  v.  cient  :  Sibley  v.  Perry,  7  Ves.  522. 

Fowler,  L.  R.  16  Eq.  308.  (d)  Bothamley  v.  Sberson,  L.  R. 

(c)  Miller  r.  Little,  2  Beav.  259.  20  Eq.  304. 

Measure  v.  Carleton,  30  Beav.  538.  (<)    Vincent    v.    Newcombe,    1 

The  word  "my"  is  not  required  to  Younge,  599. 

make  a  gift  specific  :    Hosting  v.  (ee)  Humphreys  v.  Humphreys, 

Nicholls,     1     Y.    &    C.    C.    478.  2  Cox,  184.     See  also  Cockran  r. 

Vaughan  v.  Buck,  1  Phil.  75.     It  Cockran,  14  Sim.  343.     Kampf  v. 

seems  doubtful  whether  the  word  Jones,  2  Keen,  756.     Shuttlewortli 

';  now  "  is  sufficient  :  Cole  v.  Scott,  v.  Greaves,  4  M.  &  C.  35.     Gordon 

1  Mac.  &  G.  518.     Page  v.  Young,  v.  Duff,  28  Beav.  519. 

L.  R.  19  Eq.  501.     An  instruction  (/.)  1  Jac.  &  Walk.  594. 

to  sell  for  the  benefit  of  the  legatee  (</)  But  see  post,  p.  1028. 

has  been  held  sufficient  :  Ashton  (h)  5  Sim.  35  ;    2  Mylne  &  K. 

v.  Ashton,  3  P.  Wins.  384  ;  but  a  262. 
direction  to  transfer  the  sum    of 
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wife  :  By  his  Will  he  gave  his  leasehold  houses  and  all  his 
funded  property  or  estate  of  what  kind  soever,  to  trustees,  in 
trust  for  his  wife  for  life,  and  after  her  decease,  in  trust 
(amongst  other  things)  to  pay  certain  legacies  of  four  per 
cent,  stock,  amounting  within  501. ,  to  the  stock  of  that  de- 
scription which  he  had  so  transferred  ;  and  he  gave  the  residue 
of  his  estate  to  A.  and  B. :  He  afterwards  purchased  further 
sums  of  five  per  cents,  in  the  names  of  himself  and  his  wife, 
and  died  in  her  lifetime,  having  no  stock  except  that  before- 
mentioned,  exclusive  of  which  his  property  was  not  sufficient 
to  pay  liis  legacies  :  And  it  was  held  by  Sir  L.  Shadwell, 
V.-C,  and  afterwards  by  Lord  Brougham,  that  the  wife,  on 
her  husband's  death,  became  absolutely  entitled,  by  survivor- 
ship, to  the  stock  standing  in  the  joint  names,  whether  trans- 
ferred before  or  after  the  date  of  the  Will;  and  that  the 
bequesl  of  the  testator's  funded  property  was  not  sufficiently 
specific,  or  pointing  to  the  stock  which  thus  became  her  pro- 
perty, to  put  her  to  her  election  to  take  under  the  Will  (t). 
Bo  in  An/In  r  v.  Aiitlnrij),  a  legacy  of  10,000L  consols  "now 
standing  in  my  name,"  was  held  not  to  be  specific ;  inasmuch 
as  the  context  showed  that  the  testator  meant  to  use  the 
words  as  designating  the  \alue  of  10,000Z.  consols,  and  not 

the  sum  itself. 

It  musl  further  he  observed,  that  the  mere  possession  by 
the  testator,  at  the  date  of  his  Will,  of  stock,  &c,  of  equal 
or  larger  amount  than  the  legacy,  will  not  make  the  bequest 
specific,  when  it  is  given  generally  of  stocks  or  annuities  (A;), 
or  of  stocks   or   annuities    in   particular    funds  (I),  without 

(i)  See   also  Laurie  v.  Glutton,  the  Court  think  that  the  smaller 

L5  Beav.  131,  144.  figure    was    a     mistake    for    the 

(j)  13  Sim.  422.  larger. 

[k)  The  gift  of  a  larger  sum  of  (I)  Simmons  v.  Vallanee,  4  Bro. 

stock     specifically    will     pass     a  C.   C.   345.     Webster  v.   Hale,  8 

smaller  :   Afihton  v.  Ashton,  3  P.  Yes.  410.     Sibley  v.  Perry,  7  Ves. 

Wms.  384.     Page  r.  Young,  L.  R.  523,  529,  530.     Wilson  v.  Brown- 

1!)  Eq.   501,  507  ;  but  the  excess  smith,  9  Yes.   180.     Re  Gray,  36 

generally  will  not  pass :  Hotham  v.  C.  D.  205.      But  see  Avelyn  v. 

Sutton,  15  Ves.  319;  that  is,  unless  Ward,  1  Yes.  Sen.  424.    As  to  the 

W.E. — VOL.  II.  K 
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further  explanation:  for  the  testator  might  mean  only  to 
direct  his  executor  to  purchase  with  his  general  estate  so 
much  stock,  &c,  in  the  fund  described  ;  and  therefore  that 
clear  intention,  which  (as  it  has  before  been  observed)  (m)  is 
requisite  for  making  a  legacy  specific,  does  not  here  exist  (»). 
If,  indeed,  it  clearly  appears  from  the  context,  that  the  tes- 
tator meant  to  bequeath  the  identical  stock,  &c,  he  was  pos- 
sessed of  at  the  date  of  the  Will,  such  manifest  intention  will 
render  the  legacy  specific,  although  the  testator  has  not  ex- 
pressly declared  such  intention,  nor  expressly  referred  to  the 
stock  :  Thus,  if  a  person  having  1,000/.  three  per  cent,  con- 
sols, bequeath  1,000/.  three  per  cent,  consols  to  trustees,  in 
trust  to  sell  for  the  benefit  of  the  legatee,  the  bequest  will  be 
specific  ;  the  intention  being  manifest,  not  conjectural,  from 
the  direction  to  sell  three  p<  r  cent,  consols,  that  the  testator 
referred  to  the  stock  he  then  had  (o). 

In  Hayes  v.  Hayes  (p),  a  testator  gave  to  his  wife,  Fanny 
Hayes,  the  interest  of  all  his  property  in  the  public  funds 
during  her  life,  the  principal  being  placed  in  the  names  of 
the  undermentioned  trustees  for  that  purpose  ;  and  he  also 
gave  to  his  wife  all  his  other  property  which  he  might  be 
possessed  of  at  his  decease,  after  paying  his  funeral  expenses 
and  debts,  part  of  his  funded  property  being  applied  for  that 
purpose,  if  necessary  :  On  the  death  of  his  wife  he  gave  to 
his  daughter,  Jane  Hayes,  200/.  stock  three  per  cent,  reduced 
annuities,  and  to  two  other  persons,  50/.  three  per  cent,  re- 
duced annuities  respectively,  and  to  his  son  the  residue  of  his 

possession  of  stock  to  the  particular  Addison,  2  Beav.  515. 

amount  mentioned  in  the  bequest  (o)  Ashton  v.  Ashton,  Gas.  temp. 

and  no  more,  see  Jeffreys  v.  Jef-  Talb.  152.     Simmon-  ,■•.  Vallance, 

freys,  3  Atk.  120.  4  Bro.  C.  C.  348.     For  a  further 

(m)  Ante,  p.  1022.  instance,  see  Sleech  r.  Thorington, 

(«)   See  farther  illustrations  of  2  Ves.  Sen.   561,  564.      See  also 

the  same  principle  applied  to  India  Mullins  v.  Smith,  1  Dr.  &  Sm.  204. 

Bonds,  in  Sleech  r.  Thorington,  2  Hill  v.   Hill,  11  Jur.  N.   S.  806. 

Ves.  Sen.  562,563.    Gillaume  /■.  Page  v.  Young,  L.  B.  19  Eq.  501. 

Adderley,   15  Yes.  385,  389  ;  and  (p)  1  Keen,  97. 

to   canal    shares,  in   Robinson    v. 
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property,  after  paying  those  legacies  :  And  he  appointed  two 
persons  his  executors  and  trustees  :  At  the  date  of  his  Will 
the  testator  had  700/.  three  per  cent,  reduced  annuities,  but 
he  afterwards  sold  out  that  stock  and  invested  part  of  the 
produce  on  mortgage  :  It  was  held  by  Lord  Langdale,  M.  R., 
that  the  gift  to  Fanny  Hayes  of  the  interest  of  the  testator's 
property  in  the  funds  was  specific,  and  was  consequently 
adeemed  by  the  sale  of  the  stock,  but  that  the  other  legacies 
were  general,  and  that  Fanny  J  laves  took  only  a  life  interest 
in  the  testator's  residuary  estate. 

Again,  when  a  Legacy  is  ^ivcn  out  of  a  particular  stock, 
of  which  the  testator  was  possessed  at  the  date  of  the  Will, 
without  anything  expressive  of  the  testator's  intention,  as 
where  the  bequest  is  of  "  1,000/.  out  of  iin/  reduced  bank 
annuities  three  per  cents.,"  the  Legacy  will  not  be  specific  (q), 
bnt  a  demonstrative  Legacy  as  above  described  (r).  Where, 
indeed,  a  clear  intention  appears,  upon  other  parts  of  the 
Will,  Unit  the  testator  intended  to  bequeath  so  much  of  the 
identical  Btook  or  annuities  which  he  had,  the  legacy  will  be 
considered  specific  («). 

(7)  Kirby     .  Potter,  '<  \  ■  .748.  transfer  the  capital  stock  of  4,OO0Z. 

Deal  I      ,   B  Vea    146,   L52.  onto  and  among  the  persons  men- 

*•  If."  -ill    Lord  Alvanley,  M.  I;.,  tioned,  tin-  legacy  was  held  to  be 

in  Kirby  <■.  Potter (ubi sup.),  "the  specific,  and  the  Vice-Chancellor 

\cn   had    been   'of   my  -aid,  "  If  the  testator  had  meant  to 

'in  my  stock' or 'part  of  give   a   general  legacy  lie  would 

my  stock,'  ]  should  have  held  it  probably  have  said  no  more  than 

clearly  a  specific  gifl  of  an  aliquot  that  In-  gave  4,000J.  consols,  hut  he 

pari  of  the  stock."     And   where  does  more  than  that ;  he  bequeaths 

there  was  a  bequest  of  BOOi.  am-  4,000/.  in  the  3  per  cent,  consols  or 

sole  oxxi  of  my  3  per  cent,  consols  in    whatever    government    funds 

the  legacy  was  held  t>>  be  specific,  the  same  shall  he  found  invested." 

(Mullina  v.  Smith,  1  Dr.&  S. 204  See  also  Davies  v.  Fowler,  L.  R. 

So  also  in  HosMng  v.  Nicholls,  1  1(5  Eq.  308. 
F.&C.C.C.  478,  where  the  testator         (r)    Ante,  p.  1021.      Rogers  v. 

bj  his  Will  gave  to  trustees  4,000/.  Clarke,  1  Coop.   376.     So,  where 

capital   stnik    in    the   3  per  cent.  the    testator     gives    an     annuity 

olidated    hank    annuities    or  "  from  my  funded  property : "  Att- 

"  in  whatever  of  the  government  water  v.  Attwater,  18  Beav.  330. 
funds  the  same  .should   be  found  (s)    Drinkwater  v.  Falconer,   2 

invested'' upon  trust  to  assign  and  Ves.  Sen.  623.     Morley  r.  Bird,  3 

K  2 
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So  where  a  certain  sum  is  given,  and  the  stock,  &c,  in 
which  it  is  invested,  at  the  time  of  making  the  bequest,  is 
described  in  the  Will,  that  circumstance  alone  will  not  make 
the  legacy  specific  :  As,  where  the  bequest  is  "  to  B.,  the 
sum  of  12,000/.  of  my  funded  property,  to  be  transferred 
in  his  name,  or  as  it  shall  appear  most  beneficial  for  his 
interest,  by  my  executor  (t)." 

But  there  is,  it  seems,  a  distinction  between  a  bequest  of 
money  out  of  stock,  and  a  bequest  of  stock  out  of  stock. 
Thus  where  a  testatrix  bequeathed  the  sum  of  4,000/.  capital 
stock  in  the  3/.  per  cent,  consols,  or  in  whatever  of  the  govern- 
ment funds  the  same  shall  be  found  invested,  it  was  Loll  by 
K.  Bruce,  V.-C,  that  this  was  a  specific  legacy  (it). 

In  Parrott  v.  Worsfold  'n,  Sir  Thomas  Plumer  appeared 
to  be  of  opinion,  that  a  Will  made  now  cannot  contain  a 
specific  bequest  of  what  may  be  bought  hereafter;  and  he 
observed,  that  the  ordinary  criterion  of  a  specific  bequest  is, 
that  it  is  liable  to  ademption  (//)•  But  in  a  later  case  it  was 
determined,  that  there  may  be  a  specific  bequest  of  stock, 
of  which  a  testator  is  not  possessed,  at  the  making  of  his 
Will,  but  of  which  he  may  be  possessed  at  his  death  (z). 
So  where  a  testator  bequeathed  the  dividends,  &c,  of  all 
stocks  he  should  be  entitled  to,  at  the  time  of  his  decease, 
in  the  public  funds:    and  he  had   10,000/.  consols    at  his 


Ves.  028,  631.     See  Townsend  v.  mouth,  7  Ves.  147,  148,  by  Lord 

Martin  7  Hare,  471.  Eldon.     As  to  the  true  test,   see 

(0  Lambert  v.  Lambert,  11  Ves.  the  judgment  of  Lord  Cotteuliam 

G07.    See  also  for  another  instance,  in  Bethune  r.  Kennedy,  1  M.  &  I '. 

Gillaume    v.   Adderley,    15    Yes.  114. 

885 ;  and  see  further,  Le  Grice  v.  (~)  Fontaine  v.  Tyler,  9  Price, 

Finch,   3   Meriv.   50.       Oliver  v.  94.     Queen's  College  v.  Sutton,  12 

Oliver,  L.  R.  11  Eq.  500.     Mytton  Sim.  521.     See  also  the  judgment 

r.  Mytton,  L.  K.  19  Eq.  30.  of  Lord  Cottenham,  in  Bethune  v. 

(it)  Hosking  r.  Nicholls,  1  Y.  &  Kennedy,  1   M.  &  C.  114,  and  the 

Coll.  C.  C.  478.  judgment  of  Sir  G.  Jessel,  M.  R., 

(x)  1  Jac.  &  Walk.  001.     Ante,  in  Bothamley  v.  Sherson,  L.  E.  20 

p.  1024.  Eq.  304. 

(j/)  See  also  Howe  v.  Lord  Dart- 
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death :  it  was  held  that  this  was  a  specific  bequest  of  that 
sum  (a). 

It  has  been  decided,  after  much  consideration,  that  evi-   Admissibility 

ot  evidence  us 

dence  of  the  state  of  the  funded  property  of  the  testator  may  to  whether 
be  resorted  to,   in  order  to  determine    whether    a   bequest  J^*^ 
of  stock  is  specific  or  pecuniary.     In  the  Attorney-General  specific. 
v.  Orote  (h),  a  legacy  of  "  100/.  Long  Annuities  Stock,"  was 
hold    by   Lord    Eldon    (reversing  the    decision    of    Sir   W. 
Grant)  (c),  to  be  pecuniary  and  not  specific  ;   his  Lordship 
coming  to  that  conclusion  upon  the  context  of  the  Will  and 
the  terms  of  the  gift,  as  compared  with  those  of  the  other 
bequests,  and  upon  evidence  of  the  state  of  tlie  funded  pro- 
perty.     Again,  in  Boys   v.   Williams  (d),   a  testatrix,  by  a 
codicil,    gave    "  to    A.    and    M.    50/.   each   of   Bank   Long 
Annuities  now   standing  in  my  name:"  At  the  date  of  the 
codicil   and   at    her   death,    she   possessed   Long  Annuities 
sufficient  to  answer  this  bequest  specifically,  but  not  also  to 
satisfy  certain  l<  charged    by  the  other  testamentary 

papers  apon  the  same  stock  :  Evidence  as  to  the  state  and 
value  of  the  testatrix's  property  in  the  funds  at  those  re- 
spective times  was  admitted  by  Lord  Brougham  (reversing 
the  decision  of  Sir  L.  Shadwell,  V.-O  (e).  On  the  effect 
of  that  evidence,  and  the  language  of  the  testamentary 
papers  taken  together,  the  bequests  to  A.  and  M.  were 
held  by  bis  Lordship  not  to  be  specific,  but  mere  pecu- 
niary legacies,  intended  to  be  charged  on  the  stock  in 
question  (/). 

A  debt  due  to  the  testator  may  be  specifically  bequeathed  :   Debts  and 

securities. 

(a)  Stephenson    v.    DowBon,    3         (J)  2  Russ.  &  M.  689. 
Beav.  342.  (e)  3  Sim.  563. 

(b)  2  Russ.  &  M.  699.  But  (/)  See  also  Colfison  v.  Curling, 
evidence  of  declarations  of  the  tes-  9  CI.  &  F.  88.  Warren  v.  Postle- 
tatorof  his  intentions  is  not  admis-  thwaite,  2  Coll.  116,  121.  limes 
sible  :  Horwood  v.  Griffith,  4  De  v.  Sayer,  3  Mac.  &  G.  606.  Hor- 
G.  M.  &  G.  700.    See  port,  p.  1069.  wood  v.  Griffith,  4  De  Gex,  M.  & 

(c)  3  Meriv.  316.  G.  700. 


1030  Of  Legacies,         [Pt.  in.  Bk.  in. 

as  where  there  is  a  bequest  of  "  the  money  now  owing  to  me 
from  A."  (g),  or  "  the  money  due  to  me  on  the  bond  of  A.," 
or  "my  mortgage"  Qi),  or  "  the  interest  of  7,000/.  secured  on 
mortgage  of  an  estate  at  W.,  in  the  county  of  N.,  belonging 
to  R.  T."  (i),  or  "  my  East  India  Bonds  "  (k),  or  "  my  note 
owing  from  A."  (/) :  Or  where  the  testator,  reciting  that  he 
is  possessed  of  about  7,000?.  Navy  Bills,  gives  the  same  to  his 
executor,  to  receive  the  interest,  and  lay  out  the  same  in  the 
funds,  to  such  uses  as  his  daughter  shall  appoint  (in).  So 
where  the  testator  bequeathed  to  his  sister  "  the  interest 
arising  from  her  husband's  bond  to  me  for  principal  3,500/. 
sterling  for  life,  to  her  separate  use,  amounting  to  175/. 
sterling  per  annum,"  and  on  the  decease  of  his  sister,  the 
principal  of  the  said  bond  to  her  four  daughters,  to  be  equally 
divided  amongst  them :  Lord  Thurlow  decided  that  the  bond 
was  specifically  given  («)• 

Again,  where  the  bequest  was  "  to  my  granddaughter  the 
sum  of  40/.,  being  part  of  a  debt  due  to  me  for  rent  from  A., 
she  allowing  what  charges  shall  be  expended  in  getting  the 
same  :  Item,  I  bequeath  to  my  grandsons,  C.  and  D.,  the  rest 
and  residue  of  what  is  due  to  me  from  the  said  A.,  which  is 
about  40/.  more,  in  equal   shares,  and  they  allowing  charges 


(7)  Ellis  v.  "Walker,  Ambl.  309.  legacy    is   of  "all  such  sums  of 

Duncan  v.  Duncan.  -~  Beav.  386.  money  as  my  executors  may,  after 

(/1)  Sidebotham   v.   Watson,    11  my  death,  receive  on  the  in! 

Hare,  170.     But  -where  a  sum  of  note  given   to  me  by  Messrs.  < '.. 

money  is  given,  and  the  mortgage  bankrupts,    &c.,"    it    is    specific  : 

is  merely  mentioned  as  descriptive  Fryer  v.  Morris,  9  Ves.  360. 

of  the  then  situation  of  the  money,  (m)  Pitt   v.  Camelford,  3  Bro.  C. 

the  legacy  is  general :  Le  Giice  v.  C.  160. 

Finch,  3  Meriv.  50.  (h)  Ashburner    v.    M'Guire,    2 

(<")  Gardner   v.  Hatton,  6  Sim.  Bro.  C.   C.   108.      This  case   has 

t)3,  been    followed    by    Chawortb    r. 

(k)  Sleech  v.  Thorington,  2  Yes.  Beech,  4  Ves.  555.     limes  v.  John- 
Sen.  562,  563.  son,  4  Ves.  56S.     Stanley  v.  Potter, 

(/)  Drinkwater   v.    Falconer,    2  2  Cox,  180.     But  see  Coleman  v. 

Ves.    Sen.   622.      So    where    the  Coleman,  2  Ves.  639. 
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as  aforesaid  :  "  these  were  held  specific  legacies  (o).  So  a 
legacy  of  "  l,000i.  being  some  part  of  moneys  received  from 
my  debtor,  Mrs.  A.  G.,  deceased,  but  not  remitted  to  me,"  was 
held  specific  (j)).  So  a  gift  to  A.  B.  of  "the  sum  of  100/., 
which  Baid  sum  is  owing  to  me  by  bond  from  her  father," 
was  held  to  be  a  specific,  and  not  a  demonstrative  legacy  (q). 

But  where  a  Legacy  is  bequeathed  out  of  a  debt  it  will 
not,  generally  spunking,  be  a  regular  specific  legacy,  but  a 
bequest,  in  the  nature  of  a  specific  legacy,  or  a  demonstrative 
1<  gacy,  according  to  the  distinctions  already  stated,  with 
regard  to  legacies  out  of  a  particular  stock  (/•).  Such  legacies, 
therefore,  are,  in  one  sense  only,  specific,  viz.,  that  against 
all  other  gen<  ral  they  have  a  precedency  of  payment 

out  of  the  debt  or  security  :  but  in  another  sense  they  are 
general,  since,  it'  the  debt  be  not  in  existence  at  the  testator's 
death,  or  if  it  be  insufficient  to  pay  the  legacies,  the  legatees 
N\ill  be  entitli  .1  to  satisfaction  out  of  the  general  estate  of  the 
testator  («).  This  general  rule  is  obviously,  as  in  the  case 
of  a  legacy  out  of  stock,  Bubject  to  be  controlled  by  the 
manifest  intention  of  the  testator  to  bequeath  so  much  of 
the  i'l<  ntical  debt  (/). 

The  income  arising  from  personalty  specifically  bequeathed 
is  not  apportionable  under  the  Apportionment  Act,  1870  (tt),  as 
between  the  specific  legatee  and  the  estate  of  the  testator  (a), 

2.  Bequests  connected   with    the  realty.     Every  devise  of  2.  Bequests 

connected  with 

(v)  Ford  v.  Fleming,  1  Eq,  Cas.  a  demonstrative  legacy:  Sparrow 

Ala-.  302,  pL  3.  v.  Josselyn,  16  Beav.  135. 

(p)  Nelson  r.  Carter, 5 Sim. 530.  («)  For  examples,  see  Roberts  v. 

See  also  Basan  v.  Brandon,  8  Sim.  Pocock,4  Ves.  150.    Smith  r.  Fitz- 

171.  gerald,  3  Yes.  &  Beam.  5.     Acton 

(q)  Daviea   v.  Morgan,  1  Beav.  p.  Act  mi,  1  Meriv.  178.    Ante,  p. 

4o;>.  1021,  note  (A). 

(?•)  Ante,  p.  1027.     Campbells.  (f)  Badrick  v.  Stevens,  3  Bro. 

Graham,  1   Rusa  &  M.  453.     A  C.  C.  431. 

bequest  of  10,000/.  sterling  "  being  (tt)  33  &  34  Vict.  c.  35. 

my  share  of  the  capital  now  en-  (it)   Whitehead     v.    Whitehead, 

gaged   in   the   banking  business,"  L.  R.  16  Eq.  528. 
was  held  by  Romilly,  M.  B.,  to  be 


the  realty. 
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land  is  specific  (x) ;  and  so  a  bequest  of  a  lease  for  years  of 
a  farm  (y),  or  of  tithes  (z),  is  a  specific  legacy. 

So  a  bequest  of  a  rent  out  of  a  term  of  years  is  specific  : 
as  where  the  testator  bequeathed  401.  a  year  to  A.  for  life, 
out  of  his  chattel  estate  at  Kenn,  and  101.  a  year  to  B.  for 
life,  out  of  the  same  estate,  which  he  gave  to  C. ;  these 
several  bequests  were  held  specific  (a).  But  if  it  be  apparent 
that  the  testator's  meaning  is  to  give  the  legatee  an  annuity 
at  all  events,  the  legacy  will  be  a  general  one,  though  it  is 
directed  to  be  paid  out  of  an  estate  or  the  rents  of  it ;  con- 
sequently, though  the  fund,  out  of  which  the  legacy  is 
directed  to  be  paid,  should  fail,  the  legatee  will  be  entitled 
to  have  his  legacy  made  good  out  of  the  general  personal 
estate  (b). 

So  if,  instead  of  an  annuity,  a  gross  sum  be  given  out  of 
a  term  or  estate,  it  would  seem  that  such  bequest  would 
operate  as  a  charge  only  on  the  property  and  bo  considered 
as  a  demonstrative  legacy,  i.e.  the  gift  of  so  much  money, 
intended  for  the  legatee  at  all  events,  with  a  fund  (the  estate) 
particularly  referred  to  for  its  payment ;  so  that  if  the  estate 
be  not  the  testator's  property  at  his  death,  the  legacy  will 
not  fail,  but  be  payable  out  of  his  general  assets  (c).  This 
is  another  instance  of  a  bequest  in  the  nature  of  a  specific 
legacy,  or  a  demonstrative  legacy. 

(x)  Forrester  v.   Leigh,    Ambl.  Ves.  Sen.  418.    Hone  r.  Medcraft, 

173.     It  was  at  one  time  supposed  1  Bro.  C.  C.  263. 

that  since  the  Wills  Act  (1   Vict.  (a)  Long  v.  Short,  1   P.   Wms. 

c.  26),  a  residuary  devise  of  real  403 ;    and    see    the   extract  from 

estate   is   not    specific  :    Dady    r.  Reg.    Lib.    in     Cox's    note.     See 

Hartridge,  2  Dr.  &  Sm.  236  ;  hut  also  Creed  v.  Creed,  11  CI.   &  F. 

it  is  now  established  that  a  resi-  508,  by  Lord  Cottenham. 

duary  devise  ranks  for  the  purpose  (b)  Mann  v.  Copeland,  2  Madd. 

of  payment  of  debts   pari  2><*ssu  223.     Vickers  v.  Pound,  6  H.  L.  ('. 

with   specific   devises.      See  post,  885. 

p.   1565,   and  the   cases   cited   in  (c)  Savile  v.  Blacket,  1  P.  Wms. 

note  (It).  778.  Fowler  v.  Willoughby,  2  Sim. 

(y)  Long  v.  Short,   1  P.  Wms.  &  Stu.  354.     Livesay  v.  Ledfern,  2 

403.  Y.  &  Coll.  90. 

(z)    Rudstone    v.    Anderson,    2 
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Accordingly  in  the  case  of  Willox  v.  Rhodes  (d),  a  testator 
gave  a  number  of  legacies,  adding,  "I  guarantee  rny  estate 
at  C.  for  the  payment  of  the  above  legacies;  "  and  in  the 
subsequent  part  of  his  "Will  he  gave  many  other  legacies  :  It 
was  holden,  that  the  first  class  of  legacies  were  not  specific, 
and,  failing  the  estate  at  C,  were  to  be  borne  by  the  general 
personal  estate  (e). 

But  though  general  legacies  do  not  become  specific  be- 
cause they  are  charged  upon,  or  payable  out  of  the  proceeds 
of  real  estate,  yet  if  the  testator  direct  his  freehold  or  lease- 
hold estates  to  be  sold,  and  dispose  of  the  proceeds  in  such  a 
form  as  to  evince  an  intention  to  bequeath  them  specifically, 
tlie  legacy  will  be  properly  specific  (/).  So  if  a  testator 
simply  charges  his  real  estate  with  a  sum  of  money,  and 
then  bequeaths  the  money  so  charged,  the  real  estate  alone 
is  liable  to  the  payment  </  .  Again,  if  annuities  are  given  as 
specific  inter,  sts  in  the  real  estate,  they  will  not  be  affected 
by  a  general  charge  of  legacies :  and  if  the  land  be  sold  for 
the  payment  of  the  legacies,  it  must  be  sold  subject  to  the 
annuities;  or  if  sold  discharged  of  them,  the  proceeds  must 
be  Bubject  t.>  the  Bame  liability,  inasmuch  as  such  annuities 
are,  as  to  the  real  estates,  entitled  to  priority  over  the 
legacies  (/<>. 


(d)  2  Rusa  Chanc.  Cas.  452.  the  term  of  "residue:"  Petre  v. 

(•  »  See  .Accord.  Creed  <•.  Creed,  Petre,   14  Beav.    197.    Elwes   v. 

11  CI.  &  F.  510,  by  Lord  Cotton-  Causton,  30  Beav.  554,555.     Wal- 

ham.  pole  v.  Apthorp,  L.  R.  4  Eq.  37, 

(/)  Page    r.    Leapingwell,    18  but  does  not  apply  where  the  tes- 

Vea  463.    William.-,  v.  Hughes,  24  tator  does  not  know  the  amount 

Beav.  474.     The  authority  of  Page  of  the  fund,  nor  could  be  taken  to 

.    Leapingwell  (ubi  sujj.)  applies  have  acted  on  a  conception  of  it.  He 

where    the    testator    disposes    of  Lisle  v.  Hodges,  L.  R.  17  Eq.  440. 

an   estate   which  he  assumes  will  (o)  Dickin  v.  Edwards,  4  Hare, 

produce    a   given    sum   or   of  an  273,  276.     See   also    "Williams  v. 

tained  fund,  in  which  case  it  Hughes,  24  Beav.  474,  480. 

is  indifferent  whether  after  he  has  (h)  Spong    v.  Spong,  3  Bligh, 

given  certain  portions  he  specifies  N.  S.  84.     Creed  v.  Creed,  11  CI. 

the     remainder     by     stating     its  &  F.  491,  507.     Conrou  v.  Conron, 

amount,  or  by  comprising  it  under  7  H.  L.  C.  168. 
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3.  Bequests 
contained  in 
a  residuary 
clause  : 


bequest  of 
general  pei  - 
sonal  estate : 


3.  Bequests  contained  in  a  residuary  clause  :  The  question, 
whether  such  bequests  are  specific  or  general,  may  become 
important,  where  it  is  contended  that  the  bequest  is  specific, 
so  as  to  exonerate  the  personal  estate,  which  is  the  subject 
of  it  from  debts  and  legacies,  and  charge  the  realty  there- 
with (0  ;  or  where  the  personal  estate  so  bequeathed  comprises 
property  which  is  wearing  out  rapidly  (such  as  leaseholds  or 
Long  Annuities),  and  it  is  given  to  one  for  life,  remainder  to 
another. 

The  bequest  of  all  a  man's  personal  estate  generally  is  not 
specific  :  the  very  terms  of  such  a  disposition  demonstrate  its 
generality  (k).  And  the  circumstance  of  the  bequest  of  the 
general  personal  estate  being  in  the  same  sentence  with  that 
of  the  real,  the  devise  of  which  is  naturally  specific,  will  not 
be  sufficient  to  make  it  a  specific  legacy  (I). 

But  if  a  man  having  personal  property  at  A.  and  elsewhere, 
bequeath  all  his  personal  estate  at  1.  to  a  particular  person, 
the  legacy  is  specific  :  and  if  there  is  a  deficiency  of  assets  to 
pay  other  legacies,  such  a  legatee  shall  not  be  obliged  to  abate 
with  the  other  legatees  (m).  So  where  the  testator  bequeaths 
the  residue  of  all  his  personal  estate  in  the  Island  of  Jamaica, 
this  is  a  specific  legacy  (n)  :  and  so  is  a  bequest  of  all  the  tes- 
tator's goods  and  chattels  in  a  particular  county  (o). 


(i)  See^osf,  p.  1564  et  seq. 

(k)  Fairer  v.  Park,  3  C.  D.  309. 
Ouseley  v.  Anstruther,  10  Beav. 
543.  Compare  Shepheard  v.  Eee- 
tham,  6  C.  D.  597.  In  Jones  v. 
Bruce,  11  Sim.  221,  228,  Sir  L. 
ShadweB  said  that  the  gift  of  the 
whole  personal  estate  was  as 
specific  as  if  the  testator  had 
enumerated  every  chattel  and  then 
said  "I  give  them  to  my  wife." 
That  dictum  (which  was  not  ne- 
cessary for  the  decision)  is  disap- 
proved by  Lord  Selborne  in  Bobert- 
eon  v.  Broadbent,  8  App.  Cas.  812, 
816. 

(/)  Howe  v.  Lord  Dartmouth,  7 


Ves.  138. 

(to)  Treat.  Eq.  B.  4,  Pt.  1,  Ch.  2, 
s.  5.    Sayer  v.  Sayer,  -2  Vern.  688. 

(n)  Nisbett  v.  Murray,  5  Ves. 
150.  See  also  Robinson  v.  Webb, 
17  Beav.  260. 

(o)  Moore  v.  Moore,  1  Bro.  C.  C. 
127.  So  of  all  the  goods  in  a  par- 
ticular room:  Green  v.  Symonds, 
1  Bro.  C.  C.  129,  in  not  is :  or  of 
"all  plate,  linen,  and  furniture  in 
my  house  at  A.,  or  which  shall  be 
therein  at  the  time  of  my  de- 
cease : "  Gayre  v.  Gayre,  2  Vera. 
538.  Shaftesbury  v.  Shaftesbury, 
ibid.  747.  Land  v.  Devaynes,  4 
Bro.  C.  C.  537. 
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A  general  residuary  clause  is  uot  the  less  general  because  residuary 

clause  con- 
it  contains  an  enumeration  of  some  of  the  particulars  of  which  taining  an 

it  may  consist  (j').     Nor  does  the  fact  that  a  specific  legacy  particular011 

is  given  or  a  specific  part  of  the  personalty  excepted  out  of  thinSs : 

a   general    residue,    make    a    gift    of   that    general   residue 

specific  (q).     But  cases  of  this  kind  obviously  depend  on  the 

construction    of  the    particular   Will   in    which    the  gift   is 

found  :  And  sometimes  where  there  has  been  an  enumeration 

<>f  items  coupled  with  a  gift  of  the  general  personal  estate, 

tlir  particular  items  have  been  held  not  to  be  included  in  the 

general  personal  (state,  but  to  be  disposed  of  specifically (r); 

In  Bethune  v.  A',  nncdy  *),  the  "Will  of  Charlotte  Peyton  was 

as  follows,  "I  give  and  bequeath  to  my  cousin,  Henry  Van 

Bodicoate,  100/.  transfer  stock  in  the  Long  Annuities;  the 

like  sum  to  my  goddaughter,  Cumberbatch  Charlotte  Forth: 

the  residue  of  my  property,  all  I  do  or  may  possess  in  the 


(]>)  Taylor  v.  Taj  Lor,  6  Sim. 
246.  Pickup  v.  Atkinson,  4  B 
628.  Sutherland  v.  <  !o  ike,  1  <  Soil. 
502.  In  Clarke  v.  Butler,  l  Meriv. 
3  1 1,  the  testator  bequeathed  as 
follows  :  "As  to  all  that  m\  1(  ase- 

hold  house  in  L ,  and  all  my 

household    goods    and    furniture 

there  and  at  S ,  and  as  to  all 

my  plat.-,  Lineu,  china,  pictures, 
live  and  dead  stock,  and  all  the 
residue  of  my  goods,  chattels,  and 
personal  estate,  &c.,  1  give  and 
bequeath  the  ?ame  to  A. :  "  J'.y  a 
codicil  he  revoked  the  bequest 
"of  the  residue"  to  A.,  and  gave 
"the residue  of  his  said  personal 
.•state  "  to  B.  :  And  Sir  W.  Grant, 
M.  l;.,  lull  that  the  gift  of  the 
general  residue  only,  and  not  of 
the  artick>  enumerated,  was  re- 
voked by  this  codicil.  This  case 
was  distinguished  from  that  of 
Taylor  r.  Taylor,  ubi  sup.  :  by 
Sir  L.    Shadwell,    in    giving    his 


ju  Igment  in  the  latter,  inasmuch 
as,  in  the  one  "Will  the  gift  was 
di\  Lded  into  two  distinct  sentences, 
and  the  judgment  as  to  all  the 
things  not  connected  with  the 
leasehold  house,  though  given  in 
a  weak  form,  was  supported  by  the 
gift  in  the  second  codicil  :  whereas, 
in  the  other  Will,  there  was  no 
division  of  the  sentence,  and  the 
things  specifically  named  could 
not  be  separated  from  those  given 
in  general  terms. 

(q)  Re  Ovey,  20  C.  D.  67G. 
Affirmed  on  appeal  to  the  House 
of  Lords,  sub  until.  Robertson 
v.  Broadbent,  8  App.  Cas.  812. 

(/■)  Fitzwilliam  v.  Kelly,  10 
Hare,  274,  by  Wood,  V.-C.  "  Mills 
v.  Brown,  21  Beav.  1.  But  gene- 
rally items  included  in  the  residue 
will  not  be  treated  as  specific.  Re 
Tootal's  Estate,  2  C.  D.  628. 

(s)  1  Mylne&  Cr.  114. 
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fuDds,  copy  or  leasehold  estates,  to  my  dear  sisters,  Martha 
Peyton  and  Hester  Kennedy,  widow,  during  their  lives;  at 
the  decease  of  both  of  them,  to  be  equally  divided,  share  and 
share  alike,  between  my  cousins,  namely,  Henry  Van  Bodi- 
coate,  Mary  Anne  Bethune,  and  Miss  Catherine  Peyton,  or 
their  heirs,  share  and  share  alike  :  I  nominate  and  appoint 
my  sister,  Hester  Kennedy,  executrix  of  this  my  last  Will 
and  Testament :  "  The  testatrix  died  in  the  year  1824  :  After 
payment  of  the  two  specific  legacies  of  Long  Annuities,  her 
residuary  estate  consisted,  among  other  things,  of  150/.  per 
annum  Long  Annuities  ;  Martha  Peyton  survived  the  testatrix 
only  a  few  days  :  The  bill  was  filed  by  two  of  the  legatees  in 
remainder  against  Hester  Kennedy,  the  surviving  tenant 
for  life,  and  against  other  parties  interested  in  the  fund  ; 
and  the  sole  question  which  it  raised  was,  whether  Hester 
Kennedy  was  entitled  to  enjoy  the  interest  and  dividends 
of  the  Long  Annuities  as  a  specific  legacy,  or  whether  she 
took  the  Long  Annuities  only  as  a  general  residuary  bequest 
entitling  the  legatees  to  have  them  converted  into  a  per- 
manent fund;  of  which  Hester  Kennedy  should  have  the 
annual  income  :  And  it  was  held  by  Sir  C.  Pepys,  M.  B., 
that  the  Long  Annuities  were  to  be  enjoyed  by  the  tenant 
for  life  as  a  specific  bequest :  And  his  Honor,  in  giving  his 
judgment,  observed,  "  The  question  is,  whether  this  gift  to 
the  testatrix's  sisters,  although  contained  in  what  for  other 
purposes,  and  in  point  of  form,  is  a  mere  residuary  clause, 
does  not  amount  to  a  specific  gift  of  the  fund  for  the  benefit 
of  the  tenants  for  life.  Against  such  a  construction  it  was 
contended,  that  the  bequest  to  the  sisters  was  substantially  a 
part  of  the  residuary  clause,  the  effect  of  which  was  not  to  be 
altered,  merely  because  the  testatrix  had  chosen  to  introduce 
into  it  an  enumeration  of  the  particular  articles  of  which  the 
residue  consisted,  and  to  parcel  out  the  interest  cf  the  different 
persons  who  were  to  enjoy  it  in  succession.  This  question  is 
plainly  one  of  intention,  to  be  collected  from  a  careful  examina- 
tion of  the  whole  scope  and  context  of  the  instrument ;  and  so 
it  has  always  been  considered.     After  a  specific  bequest  of  a 
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part  of  the  stock  which  the  testatrix  had,  there  is  here  a 
gift  of  all  she  did  or  might  possess  in  the  funds,  copy  or 
leasehold  estates,  to  her  dear  sisters.  Now  as  to  the  copy- 
hold or  leasehold  estates,  it  is  not  disputed  that  the  gift  is 
specific.  If  so,  why  should  it  also  not  he  specific  with  respect 
to  the  funds?  The  intention,  it  is  reasonable  and  natural  to 
presume,  must  have  been  the  same  with  respect  to  both 
descriptions  of  property ;  and  there  can  be  no  doubt  that  a 
bequest  of  all  thai  a  testator  may  possess  in  the  funds,  would 
be  a  specific  bequest  of  all  his  funded  property,  the  rule  being 
that  the  legacy  is  not  the  less  specific  for  being  general  (<). 
The  true  test  by  which  to  try  whether  a  bequest  is  or  is  not 
specific,  is  to  inquire  what  would  be  the  result  if  there  had 
been  pecuniary  legacies  with  a  deficient  fund,  or  a  necessity 
for  a  sale  for  payment  of  debts — to  inquire  whether  or  not,  in 

ch  a  case,  the  bequest  would  have  been  protected  in  a  com- 
petition with  the  claims  of  pecuniary  legatees.  A  party 
claiming  under  a  gift  of  all  the  property  that  a  testator 
possessed  of  a  specified  kind,  would  not,  I  apprehend,  be 
bound  to  contribute  :  and  there  is  nothing  in  the  particular 
expressions  employed  in  the  Will  under  consideration  to  make 
a  difference  in  that  respect.  Upon  tin-  terms  used  in  this 
Will,  tin  refore,  I  am  of  opinion  that  this  is  a  specific  bequest 
of  a  sum  invested  in  the  Long  Annuities,  and  to  be  enjoyed 
by  the  tenant  for  life  in  the  state  in  which  the  testatrix  left 
it."  The  Learned  Judge  then  proceeded  to  give  another 
reason  for  his  judgment,  viz.,  that  even  though  the  bequest 
was  not,  strictly  speaking,  specific,  yet  there  was  a  sufficient 
indication  in  the  Will  of  the  intention  of  the  testatrix  that  the 
property  should  continue  to  be  enjoyed  by  the  tenant  for  life 
in  specie  as  it  then  existed  («). 

If  a  person  bequeaths  personal  property  specifically  to  one  in  what  cascs 

when  personal 

(t)  See  Accord.  Hill  v.  Hill,  11  legacy  in  the  proper  sense  of  that 

Jur.,  N.  S.  806,  807,  per  Wood,  term  :    Pickering  v.   Pickering,  4 

V.-C.  M.    &   Cr.    299.     See  Fielding'  r. 

(u)  It   must   be   observed,  that  Preston,  1   De  G.  &  J.  438,  444. 

this  does  not  constitute  a  specific  Mills  v.  Brown,  21  Beav.  14. 
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bequeathed  to 
one  for  life, 
remainder 
over,  the 
tenant  for  life 
shall  enjoy  the 
property  in 
specie  : 

The  rule  in 
J  {owe  v.  Lord 
Dartmouth. 
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person  for  life,  with  remainder  over  afterwards,  it  is  clear  that 
the  property  must  be  enjoyed  in  speck  by  the  tenant  for  life, 
notwithstanding  there  is  a  danger  that  one  object  of  the 
testator's  bounty  will  be  defeated  by  the  tenancy  for  life  last- 
ing as  long  as  the  property  endures  (v).  But  where  the 
bequest  is  not  specific,  a  rule  has  been  established,  which  is 
usually  called  "  The  rule  in  Howe  v.  Lord  Dartmouth,"  having 
been  laid  down  and  acted  upon  by  Lord  Eldon  in  that  case  (.r), 
though  it  was  not  the  first  decision  to  that  effect  (#).  The 
effect  of  this  rule  is,  that  where  a  testator  limits  personal  pro- 
perty to  one  for  life  with  remainder  over,  it  is  'prima  facie  to 
be  intended  that  the  testator  means  that  the  same  property 
which  is  enjoyed  by  the  tenant  for  life  should  go  to  those 
entitled  in  remainder  ;  and  if  any  part  of  the  property  so 
given  be  of  a  wasting  nature,  as  Long  Annuities  or  leasehold 
estate,  in  order  to  effectuate  this  general  purpose  of  the  testa- 
tor, such  wasting  property  must  be  sold  and  converted  into 
permanent  property  (in  other  words,  it  must  be  invested  in 
such  securities  as  are  approved  by  a  Court  of  Equity,  for  the 
benefit  of  all  persons  interested  in  it)  {z).  This  rule  has 
been  irrevocably  affirmed  in  many  subsequent  cases,  and  is 
unquestionably  the  law. 

But  it  is  quite  as  well  settled  as  the  rule  itself,  that  when 


(v)  Pickering  r.  Pickering,  4 
M.  &  Cr.  299. 

(,)  7  Yes.  137. 

(y)  Pickering  v.  Pickering,  4 
M.  &  Cr.  29S. 

(;.)  Alcock  r.  Sloper,  2  M.  &  K. 
701,  702.  Macdonald  v.  Irvine,  8 
C.  D.  101.  The  rule  is  thus  de- 
scribed by  Komilly,  M.  E.,  in 
Morgan  v.  Morgan,  14  Beav.  82  : 
"  Where  property  of  a  perishable 
nature  is  given  to  be  enjoyed  in 
succession,  the  object  of  the  tes- 
tator can  only  be  effected  by  con- 
verting the  property  into  perma- 
nent  annuities,  and   giving   each 


person,  in  succession,  the  dividends 
of  the  fund."  Statements  of  the 
rule  will  also  be  found  in  Picker- 
ing v.  Pickering,  4  M.  &  Cr.  298, 
299,  by  Lord  Cottenham,  and  in 
Hinves  v.  Hinves,  3  Hare,  611,  by 
Wigrani,  V.-C.  Where  upon  the 
construction  of  a  "Will  the  trustees 
have  a  discretion  as  to  what  part 
of  the  testator's  estate  shall  be 
converted,  the  Court  will  not  in- 
terfere with  such  discretion,  at  all 
events  if  a  considerable  time  has 
elapsed  since  it  has  been  exercised. 
ifeSewell's  Estate,  L.  R.  11  Eq. 
80. 
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any  indication  is  to  be  found  in  the  Will  of  an  intention  by 
the  testator,  that  the  property  is  to  be  enjoyed  in  specie  in 
its  existing  state,  it  shall  be  so  enjoyed  (a).  And  a  great 
number  of  cases  (in  some  of  which  the  Court  has  laid  hold  of 
expressions,  apparently  unimportant,  as  sufficient  indications 
of  such  an  intention)  (I),  have  been  decided  on  this  principle, 
and  will  be  found  collected  in  the  note  below  (c). 

Nevertheless,  the  rule  must  prevail,  unless  some  expression 


(a)  Pickering  v.  Pickering,  4  M. 
&  C.  304,  />'  r  Lord  Cottenham, 
Graj  ,  15  C.  D.  74.    Bui 

though  in  rach  case  investments 
may  remain,  yet  debts,  Bach  as 
turnpike  bonds,  must  be  realised  .- 
Holgate    v.    Jennings,    24    I 

(A)  In  Hinves  v.  Einves, 3 Hare, 
611,  <<12.  Wigram,  V.-<'.,  Baid, 
that  the  Court  in  applying  the 
rule,  baa  leanl  againsl  conversion 
trongly  as  is  consistenl  with 
tin-  supposition  thai  the  rule  it-<'lf 
i>  well  founded.  See  also  Mackie 
.  Mackie,  5  Hare,  70.  77.  Morgan 
r.  Morgan,  i  i  Bi  av.  7l'.  There 
cm  be  ii"  doubl  that  where  the 
conversion  would  defeat  the  in- 
tention of  the  testator  it  would  be 
postponed  until  after  the  death  of 
the  tenant  for  life,  and  the  rule 
in  Howe  r.  Lord  Dartmouth  would 
not  be  applied.  Collins  y.  Collins, 
2  M.  &  K.  7":;.  Bethune  v. 
Kennedy,  1  M.  &  C.  114.  Rowe 
o,  Rowe,  29  Beav.  276.  But  it  is 
quite  clear  that  the  rule  must  be 
applied,  unless  upon  the  fair  con- 
struction of  the  Will  you  find  a 
sufficient  indication  that  it  is  not 
to  be  applied,  the  burden  in  every 
■case  1  leing  u]  ii  'ii  the  person  who  say  a 
thai  the  rule  of  the  Court  of  Chan- 
cery ought  not  tn  be  applied  in  the 
particular  case.   See  the  judgments 


of  James,  L.  J.,  and  Thesiger,  L.  J., 
in  Macdonald  v.  Irvine,  8  C.  D. 
10],  120,  124. 

(c)  Collins  v.  Collins  2  M.  &  K. 
702.  Alcock  v.  Sloper,  2  M.  &  K. 
699.  Bethune  v.  Kennedy,  1  M. 
&  Cr.  111.  Pickering  v.  Picker- 
big,  4  M.  &  Cr.  289.  Goodenough 
r.  Tremamondo,  2  Beav.  512. 
Vaughan  v.  Buck,  1  PhilL  Ch.  C. 
75.  Harvey  v.  Harvey,  5  Beav. 
134.  Daniel  v.  Warren,  2  Y.  & 
ColL  Ch.  C.  290.  Hinves  v.  Hinves, 
3  Hare,  GOO.  Cafe  r.  Bent,  5  Haiv, 
34.  Mackie  v.  Mackie,  5  Hare, 
70,  77.  Hubbard  v.  Young,  10 
Beav.  203.  Hunt  v.  Scott,  1  De  G. 
&  Sin.  219.  15ni ton  v.  Mount,  2 
De  G.  &  Sin.  383.  Neville  v. 
Fortescue,  16  Sim.  333.  Bowden 
r.  Bowden,  17  Sim.  (;.">.  Han-is  v. 
Poyner,  1  Drew.  174.  Crowe  v. 
Crisford,  17  Beav.  507.  Marshall 
v.  Bremner,  2  Sm.  &  G.  237.  Va- 
chell  r.  Roberts,  32  Beav.  140. 
Hind  v.  Selby,  22  Beav.  373. 
Wearing  v.  Wearing,  23  Beav.  99. 
Skirving    v.   Williams,  24  Beav. 

275.  Holgate  v.  Jennings,  24 
Beav.  623.  Boys  v.  Boys,  28  Beav. 
436.     Rowe    v.   Rowe,    29    Beav. 

276.  Green  v.  Britten,  1  De  Gex, 
J.  &  S.  649.  Prendergast  v.  Pren- 
dergast,  3  H.  L.  C.  195,  219,  et 
seq. 
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of  intention  can  be  gathered  from  the  Will  that  the  property- 
is  to  be  enjoyed  in  specie  (d).  For  the  mere  absence  of  any 
direction  to  convert  the  property  is  not  sufficient  to  preclude 
the  application  of  the  rule  (e). 


"  Goods : : 


chattels 
:  effects  : 


SECTION   IV. 

Of  the  Description  of  Legacies. 

The  object  of  this  Section  is  to  inquire,  to  what  property 
legatees  are  entitled  under  particular  modes  of  description  of 
the  thing  bequeathed. 

"  Goods,"  "  chattels."  The  word  "goods  "  is  nomen  gene- 
ralissimum :  and,  when  construed  in  the  abstract,  will  com- 
prehend all  the  personal  estate  of  the  testator,  as  stock,  bonds, 
notes,  money,  plate,  furniture,  &c.  And  a  bequest  of  all  the 
testator's  "chattels  "  will  have  the  same  effect  as  a  bequest  of  all 
his  "goods  and  chattels  "  (/).  So  the  word  "effects,"  standing 
alone,  will  pass  the  whole  of  the  testator's  residuary  estate  (g). 


(d)  Macdonald  v.  Irvine,  8  C.  D. 
101.  See  also  Lichfield  v.  Baker, 
13  Beav.  447.  Benn  v.  Dixon,  10 
Sim.  636.  Caldecott  v.  Caldecott,  1 
Y.  &  Coll.  Ch.  C.  312.  Sutherland 
v.  Cooke,  1  Coll.  498.  Johnson  v. 
Johnson,  2  Coll.  441.  Chambers 
v.  Chambers,  15  Sim.  183.  Pickup 
v.  Atkinson,  4  Hare,  624.  Morgan 
v.  Morgan,  14  Beav.  27.  Pren- 
dergast  v.  Lushington,  5  Hare, 
171.  3  H.  L.  C.  195.  Thornton 
v.  Ellis,  15  Beav.  193.  Blann  v. 
Bell,  5  De  G.  &  Sm.  658.  2  De 
Gex,  M.  &  G.  775.  Murton  v. 
Markby,  18  Beav.  126.  Hood  v. 
Clapham,  19  Beav.  90.  Jebb  v. 
Tugwell,  20  Beav.  84.  7  De  Gex, 
M.  &  G.  663. 

(e)  Morgan  v.  Morgan,  14  Beav. 


83.  See  further  as  to  the  applica- 
tion of  the  rule,  post,  p.  1246  et  seq. 

(f)  Co.  Lit.  118,6.  Swinb.Pt.  7, 
s.  10,  pi.  8.  Crichton  v.  Symes,  3 
Atk.  62.  Kendall  v.  Kendall,  4 
Russ.  Chanc.  Cas.  370. 

{(J)  Campbell  r.  Prescott,  15 
Ves.  507.  Hearne  v.  Wigginton, 
6  Madd.  119.  Parker  v.  Mar- 
chant,!  Y.  &  Coll.  Ch.C.  290.  A 
gift  of  "all  my  furniture,  plate, 
linen,  and  other  effects  that  may  be 
in  my  possession  at  the  time  of  my 
death,"  was  held  to  pass  the  re- 
siduary personal  estate  of  the  i  es* 
tatrix.  Hodgson  v.  Jex,  2  C.  D. 
122.  And  see  In  the  goods  of 
Jupp  [1891],  P.  300.  A  gift  of 
"  my  sheep  and  all  the  rest  re- 
sidue,  moneys,    chattels,    and   all 
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So  the  general  personal  estate  will  pass  under  a  bequest  of 
the  testator's  "  property  "  (/*). 

But  where  the  bequest  is  of  "  all  my  goods  "  (or  "  of  all 
my  chattels")  at  a  particular  place,  the  legacy  is  restricted 
to  such  things  only  as  savour  of  locality,  as  furniture  not 
attached  to  the  freehold,  plate,  linen,  Bank-notes,  and  ready 
money  (i).  And  under  such  a  bequest,  bonds  and  other 
chosea  in  action  do  not  pass  (k).  Nor  will  they  pass  by  a 
bequest  of  "all  things''  in  a  particular  house  (/).     It  has 

other  my  effects"  passes  all  the 
hold  as  well  as  the  personal  estate. 
Smyth  v.  Smyth, 8  CD.  561.  But 
a  bequesl  of  anj  money  that  may 
result  from  a  .-ale  of  my  effects, 
followed  by  a  specific  bequest  of  a 
watch,  was  held  nol  sufficient  to 
the  residue.  In  the  goods  of 
O'Loughlin,  I-  R.  2  V.  &  I  >.  L02. 
Ponton  v.  Dunn,  1  Ruse.  &  .M. 
402,  where,  under  a  bequesl  of 
"all  other  my  estate  and  effects  of 
whatsoever  nature  or  description," 
an  interest  in  a  partnership  was 
held  to  pass.    In  the  case  of  Hall 

.  1 1. .11  [1891],  3  Ch.  389,  il  was 
held  that  although  in  a  will  the 
use  of  the  word  "devise  "  or  of  the 
expression  "whatsoever  the  same 
may  be,"  would  not  of  itself  be 
enough  to  make  the  word  "effects" 
include  real  estate,  yet  the  com- 
bination of  "devise"  with  the 
words,  "whatsoever  the  same  may 
be  and  whei  esoevei  the  same  may 
1"-  situate,"  followed  in  a  subse- 
quent clause  by  the  word  "pro- 
-  ';  used  as  equivalent  to 
"effects,"  was  enough  to  show  the 
intention  of  the  testator  todisposeof 
real  estate.  This  case  was  affirmed 
on  appeal  [1892],  1  Ch.  .361. 

(h)  Tyrone  v.  Waterford,  1  De 
Hex,  F.  &  J.  613.     A  testator  "de- 
vised and  bequeathed   his    lands 
W.E. — VOL.    II. 
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"property 


and  property  whatsoever  in  Aus- 
tralia," together  with  the  arrears 
of  rent  to  A.  and  J!,  their  "heirs 
and  assigns  :  "  this  was  held  to 
pass  the  testator's  personalty  in 
Australia.  Robinson  v.  Webb,  17 
Beav.  260.  A  bequest  of  "my 
property  not  in  England  and  in 
the  hands  of  my  attorney  abroad 
consisting  of  Russian  bonds,  &c.," 
was  held  to  pass  all  the  testator's 
property  abroad  without  limita- 
tions.    Drake  v.  Martin,  23  Beav. 

(i)  C<  untess  of  Aylesbury's 
cited    by    Lord     Hardwicke,    in 

( Ihapman  <■.  Hart,  1  Ves.  Sen.  27:;. 
i  v.  Symonds,  1  Bro.  C.  C. 
129,  in  n 

(lc)  Ibid.  Bioore  v.  Moore,  1  Bro. 
C.  C.  127.  Jones  v.  Sefton,  4  Ves. 
166.  Hertford  v.  Lowther,  7  Beav. 
1.  But  a  bequest  of  "all  my 
estate  and  effects] in  Mauritius" 
will  pass  the  unpaid  purchase- 
money  of  real  estate  in  Mauritius 
sold  by  the  testator  to  persons 
residing  in  that  island.  Guthrie 
v.  Walrond,  22  C.  D.  573. 

(I)  Popham  v.  Lady  Aylesbury, 
Ambl.  68.  So  in  Fleming  v. 
Brook,  1  Scho.  &  Lefr.  318,  where 
the  bequest  was  of  all  testator's 
property  in  A.'s  house,  except  a 
particular    bond,   Lord    Redesdale 
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been  suggested,  indeed,  that  exchequer  notes,  promissory 
notes  payable  to  the  bearer,  exchequer  bills,  and  bills  of 
exchange  endorsed  in  blank,  being,  according  to  modern 
decisions  in  the  Courts  of  Law,  considered  rather  as  money 
in  possession  than  choses  in  action,  might  pass  under  such  a 
bequest  as  well  as  Bank-notes  (m).  However,  in  Stuart  v. 
Bute  (n),  Lord  Eldon  said,  "  I  have  seen  Lady  Aylesbury's 
case,  which  is  also  mentioned  by  Lord  Mansfield  in  Miller 
v.  Race  (o),  but  has  never  been  cited  accurately :  It  was  a 
bequest  of  'my  house,  and  all  that  shall  be  in  it  at  my 
death  : '  Lord  Hardwicke  held  that  cash  passed,  and  Bank- 
notes, which  Lord  Hardwicke  there,  I  do  not  know  why, 
considered  as  cash,  but  not  promissory  notes  and  securities, 
as  they  were  the  evidence  of  title  to  things  out  of  the  house, 
and  not  things  in  it :  Bank-notes  I  think  just  in  the  same 
situation."  In  Brooke  v.  Turner  (p),  a  testatrix  bequeathed 
to  her  niece,  her  pictures  and  her  collection  of  coins  (except 
those  of  the  two  last  and  present  kings)  in  and  about  her 
dwelling-house ;  and  all  the  residue  of  her  estate,  both  real 
and  personal  (except  as  otherwise  disposed  of),  she  gave  to 
her  grandchildren  ;  and  she  directed  that,  from  and  after  the 
day  of  her  interment,  all  the  property  over  which  she  had  any 
disposing  power,  in    and    about  her  dwelling-house  (except 

held  that,  in  spite  of  the  inference  to  chattels,'  and  Lord  Redesdale  said 

he  drawn  from  the  exception,  choses  that  goods  and  chattels  did  not 

in  action  generally  did  not  pass.  apply  to  notes,  hills  of  exchange, 

This  decision  has  been  doubted  :  or  bonds,  and  there  was  not  any- 

SeeHothamv.  Sutton,  15  Yes.  319.  thing  to    give    a    more   enlarged 

Post,  p.  1046  (d).   But  it  appears  to  meaning  to  those  words.     I  do  not 

be  recognised  by  Lord  Cottenham,  think  that  the  case  of  Moore  v. 

when  Master  of  the  Rolls,in  Arnold  Moore  has  the  effect  which  Lord 

v.   Arnold,   2   Mylne   &   K.   374.  Redesdale,  according  to  the  report, 

The  case   of   Fleming    v.   Brook  seems  to  have  attributed  to  it." 

(ubi  sup.),  which  seems  to  have  (m)  Collins  v.  Martin,  1  Bos.  & 

been  decided   on  the  authority  of  Pull.  648.     Wookey  v.  Pole,  4  B. 

Moore  v.  Moore,  1  Bro.  C.  C.  127,  &  A.  1.    See  ante,  pp.  686,  687,739. 

is  referred  to  with  disapproval  by  (n)  11  Yes.  662.     S.  C.  in  Dom. 

Cotton,  L.  J.,  in  Be  Prater,  37  C.  D.  Proc.  1  Dow.  73. 

481,  487,  who  says,  "  In  Moore  v.  (o)  1  Bur.  457. 

Moore  the  words  were  '  goods  and  (p)  7  Sim.  671. 
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what  she  had  otherwise  given)  should  belong  to  her  niece, 
and  not  be  subject  to  diminution  except  by  her  personal  act 
and  authority :  After  the  testatrix's  death,  guineas,  sove- 
reigns, Bank  of  England,  country  bank,  and  promissory  notes, 
and  a  mortgage,  to  a  large  amount  in  the  whole,  were  found 
in  her  house  :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the 
niece  (notwithstanding  an  annuity  and  a  sum  in  gross  were 
given  to  her  by  the  "Will)  was  entitled  to  the  guineas  and 
sovereigns,  and  also  to  the  Bank  of  England  notes,  but  not  to 
the  country  bank  or  promissory  notes,  or  the  mortgage  :  His 
Honor  observed,  that  Lord  Hardwicke  held  that  Bank  of 
England  notes  passed  under  the  bequest  in  Lady  Aylesbury 's 
.  and  that  Lord  Eldon,  though  he  expressed  a  doubt  as 
to  the  principle  of  that  decision,  did  not  expressly  overrule 
it  (q).  Again,  in  Hertford  v.  Lowther  (r),  it  was  held  by 
Lord  Langdale,  M.  R.,  that  a  bequest  of  "  all  the  goods  and 
chattels,  plate,  liuen,  money  at  the  bankers,  or  stock  in  the 


(7)  See  also  Lord  Redesdale's 
judgment  in  Fleming  v.  Brook,  1 
Scho.  &  Lefr.  3l9,and  Lord  Lang- 
dale'a  in  Bertford    ■.   Lowther,  7 

Beav. '.».  It  will  l>e  observed  that 
although  there  are  a  great  many 
which  lay  down  that  choses 
in  action  cannot  be  referred  I 
of  any  particular  locality,  yet 
there  are  eases  where  a  gift  of 
property  in  a  particular  locality 
haa  been  held  to  include  debts  due 
from  persons  in  that  locality.  See 
Nisbett  r.  Murray,  5  Ves.  149. 
Arnold  v.  Arnold,  2  M.  et  K.  3G5. 
Tyrone  v.  Waterford,  1  De  G.  F. 
&  J.  613,  625.  It  would  seem 
that  the  latter  cases  go  upon  this, 
that  there  was  in  the  Wills  a 
sufficient  indication  of  intention  to 
include  under  the  description  of 
property  in  a  particular  place  that 
which  really  cannot  have  any 
locality.     See  per  Cotton,  L.J.,  in 


E  Prater,  37  C.  D.  481,  486.  It 
would  seem  that  in  construing 
such  words  respecting  property 
described  locally,  the  older  cases 
do  not  give  them  a  stereotyped 
meaning,  but  in  every  "Will  such 
words  must  receive  light  and 
colour  from  the  context  and  cir- 
cumstances  of  the  testator.  See 
•per  Bowen,  L.J.,  ibid.  488.  In 
this  case  the  decision  was  largely 
based  upon  the  ground  that  if  the 
strictest  and  narrowest  construc- 
tion was  put  upon  the  words  em- 
ployed by  the  testator,  '•'my  pro- 
perty at  Rothschild's  Bank,"  the 
evidence  showed  that  there  was 
nothing  at  all  at  the  Bank  to 
which  these  words  could  apply, 
and  that  such  a  construction 
would  render  the  bequest  in- 
sensible. 

(>•)  7  Beav.  1. 

l  V 
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Monte  de  Milano,  linen,  horses,  carriages,  &c-,  I  may  die 
possessed  of  at  Milan,"  did  not  pass  Polish  certificates  and 
Neapolitan  bordereaux  (being  government  obligations)  there 
situate,  entitling  the  bearer  to  receive  the  interest  and  capital 
at  a  future  time :  inasmuch  as  the  authorities  determine, 
that,  in  such  cases,  choses  in  action,  except  Bank-notes,  are 
not  to  be  considered  as  having  the  locality  of  the  places  where 
the  securities  are.  It  was  further  held  that  such  securities 
could  not  be  considered  as  money  or  cash :  And  that,  not 
having  their  locality  at  Milan,  they  did  not  pass  under  the 
words  "  &c.  at  Milan."  This  decision  was  affirmed  on  appeal 
to  the  Lord  Chancellor  (s). 
'household  By  the  term  "  household  goods,"  everything  of  a  permanent 

nature,  i.e.  articles  of  household  use  which  are  not  consumed 
in  their  enjoyment,  that  were  used  in,  or  purchased,  or  other- 
wise acquired  by  a  testator,  for  his  house,  will  pass  to  the 
legatee.  But  goods  in  his  house,  which  are  also  goods 
in  the  way  of  his  trade  or  business,  will  not  pass  :  as  where 
the  testator,  under  a  contract  with  government,  was  possessed 
of  seven  hundred  beds,  which  he  employed  in  entertaining 
sick  and  wounded  seamen  of  the  royal  navy  (t) . 

Plate  will  pass  by  this  term  (w),  and  it  should  seem  that 
it  is  not  of  any  consequence  whether  the  plate  was  in  com- 
mon use  or  not,  provided  it  were  suitable  to  the  situation  and 
quality  of  the  testator  (.r) . 

But  articles  found  in  the  house  whose  use  is  in  their  con- 
sumption, as  malt,  hops,  or  victuals,  will  not  pass  (y).  Nor 
will  guns  and  pistols  pass,  if  used  in  riding  and  shooting  of 
game,  though  they  may  in  some  sense  be  for  defence  of  the 


(s)  See  7  Beav.  Addenda  et  (.< )  Kelly  r.  Powlett,  Ambl.  605, 
Corrigenda.  approved  by  Lord  Alvanley  in 
(t)  Pratt  v.  Jackson,  2  P.  Wms.  Porter  v.  Tournay,  3  Ves.  313. 
302.  S.  C.  in  error,  1  Bro.  P.  C.  But  the  judgments  in  all  the  older 
222,  Toml.  edit.  cases  rely  on  the  plate  being  corn- 
el) Lillcott  v.  Compton,  2  Vern.  monly  used  by  the  family. 
638.  Snelson  v.  Corbett,  3  Atk.  (y)  SlanniBg  v.  Style,  3  P.  Wms. 
370.  334. 
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house  :  but  a  clock  in  the  house,  if  not  fixed  thereto,  will  be 
included  in  the  words  "  household  goods  "  („-). 

Where   the  testator  directed  that  all  his  plate,   funiture,   "  Goods  and 
household  goods,  &c,  &c,  and  other  "goods  and  chattels,"   ;n  ami  about 
&c,  &c,  which  should  be  in   and  about  his  dwelling-house  thehouse:" 
and  outhouses  at  A.  at  his  death,  should  be  enjoyed  by  such 
person  as  should  be  entitled  to  his  estate  under  his  son's 
marriage   settlement ;  Lord  Henley  held  that  running  horses 
were  within  the  words  (a). 

In  another  case,  the  testator  bequeathed  to  Lady  S.  all  the 
residue  of  bis  personal  estate  and  effects,  except  such  part  as 
should  be  in  and  about  his  house  at  ('.,  which  part  he  gave  to 
his  son,  and  directed  the  household  furniture  to  go  as  heir- 
looms :  In  an  iron  chest  at  ('.,  in  which  the  steward  kept  the 
cash,  was  found  a  bond  for  arrears  of  rent,  and  the  sum  of 
379Z.  8*.  '.»'/.  in  cash  :  Lord  Loughborough  decided  that  the 
bond  and  cash  did  not  pass  to  the  son  (b). 

The  words  "  goods,"  ->  chattels,"  and  other  general  terms,   "Goods "and 
if  coupled  with  other  words  of  a  limited  signification,  will  be  worte^T™1 
restrained  to  things  ejusdem  generis.     Thus,   where  the  tes-  started  by  the 
tator  bequeathed  to  his  oiece  all  his  goods,  chattels,  house- 
hold stuff,  furniture,  and  oth  r  thing*,  which  should  be  in  his 
house  at   A.,   it  was  decreed  that  cash  found  there  at  the 
testator's   house    did   not   pass;    for    by   the   words  "other 
things  "  should  be  intended  things  of  like  nature  and  species 
with  those  before  specified  (c). 

(.-.)  Ibid.    See  also  Cole  v.  Kit/.-  of  Knight  Bruce,  V.-C,  in  Parker 

gerald,  1  Sim.  &  Stu.   189.     Post,  o.  Marchant,  1  Y.  &  Coll.  Ch.  C. 

p.  1050.  301— 304.      Mulling   v.    Smith,    1 

(a)  Gower  v.  Gower,  AmbL  61.  Dr.  &  Sin.  204.     Clifford  v.  Arun- 

(b) J  Jones    r.    Sefton,     J    Ves.  dell,  1  De  Gex,  F.  &  J.  307.     In 

100.  the  goods  of  Ludlow,  1  S\v.  &  Tr. 

(c)  Trafford  v.    Berrige,   1   Eq.  29.     Manton  v.  Tabois,  30  C.  D. 

Cas.    Abr.    201,   pi.    14.     See   for  92.     The  expression  "&c."  refers 

other  instances,  Rawlings  v.  Jen-  only  to   property  ejusdem  generis. 

rings,  13  Ves.  39,  46.     Collier  v.  Newman   v.    Newman,  26    Beav. 

Squire,  3  Russ.  Chanc.    Cas.  407.  220.      Barnahy  v.  Tassell,   L.    R, 

Lamphier    v.    Despard,   2   Dr.   &  11  Eq.  363.     But  see  Chapman  v. 

Warr.  59.     See  also  the  judgment  Chapman,  4  C.  D.  800,  where  the 


context. 
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But  where  the  bequest  was  of  all  the  testatrix's  plate, 
linen,  household  goods,  and  other  effects,  money  excepted, 
Lord  Eldon  held,  that  although  it  was  now  settled  that  the 
words  "other  effects"  mean,  in  general,  effects  ejusdem 
generis,  yet  in  this  case  all  the  residuary  estate  (including 
leaseholds,  stock,  a  promissory  note,  jewels,  wearing  apparel, 
a  carriage,  wines,  &c),  except  money,  should  pass  :  for  the 
disposition,  by  reason  of  the  express  exception,  must  be  taken 
to  comprehend  all  that  she  had  not  excluded,  which  was  money 
only  (d). 

Several  other  authorities  may  be  found,  which  show  that 
this  rule  is  not  of  universal  application  (e). 

In  Kendall  v.  Kendall  (/),  it  was  holden  by  Lord  Lynd- 
hurst  that  a  bequest  of  "  all  monies,  goods,  chattels,  clothing, 
cC'C,  my  property,  which  may  remain  after  paying  my  funeral 
expenses  and  debts,"  would  pass  the  testator's  interest  in 
stock  and  money,  inasmuch  as  the  words  "  monies,  goods, 
and  chattels,"  would  pass  the  whole  personal  estate,  including 
stock,  and  the  introduction  of  the  words  "  clothing,  &c.,"waB 
not  for  the  purpose  of  qualifying  the  former  terms,  but 
resulted  from  the  anxiety  of  the  testator  to  enumerate  every 
species  of  property  which  occurred  to  him  (</). 


residue  was  held  to  pass  on  the  fcions  fall  -within  another  rule 
ground  that  "  although  the  words  viz.,  that  the  entirety  which  lias 
which  the  testator  used  were  not  been  expressly  and  definitely  given 
artistic  still  they  lead  to  only  one  shall  not  be  prejudiced  by  an  im- 
possible conclusion,  viz.,  that  he  perfect  and  inaccurate  enumeration 
intended  to  make  his  wife  his  of  the  particulars  of  the  specific 
universal  residuary  legatee,"  per  gift.  West  v.  Lawson,  11  H.  L.  0. 
Jessel,  M.R.,  p.  801.  375,  384.     See  also  Dean  v.  Gib- 

(d)  Hotham  v.  Sutton,  15  Ves.  son,  L.   R.   3   Eq.   713,  717,  and 

319.     See  Accord.  Ivison  v.  Gas-  compare    Cambridge    v.    Rous,    8 

siot,  3  De  Gex,  M.  &  G.  958.     See  Ves.  12. 

also    Brooke  v.   Turner,   ante,  p.  (/)  4  Russ.    Ghana    Gas.   360. 

1042.  gee   ais0   Fleming  v.  Burrows,  1 

(c)  Parker  v.  Marchant,  1  Y.  &  Russ.  Ghana  Cas.  276. 
C.  Ch.  C.  290,   301,  302.     Chap-  (g)  See  further  Gover  v.  Davis, 

man  v.  Chapman,  4  C.  D.  800,  and  29  Beav.  222.    Swinfen  v.  Swinfen, 

post,  note  (i).     Most  of  the  excep-  ibid.    207.      Nugee   v.   Chapman, 
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So  in  Arnold  v.  Arnold  (/*),  the  testator  by  a  Will  exe- 
cuted in  India,   where  he  and  his  family  then  resided,  be- 
queathed, among  other  legacies,  "  to  my  dear  wife  1,000/. 
sterling ;    also    my  wines  and  property  in  England  :  "    The 
Mister  found,  by  a  special  report,  that   the  testator's  pro- 
perty in  England  at  the   time    of   his  decease  consisted  of 
the  following  particulars;  viz.  a  sum  of  734/.  17s.  6d.,  being 
cash  and  bills   in   the  hands  of  his  bankers;  certain  wines 
which  the  executors  had  subsequently  given  up  to  the  tes- 
tator's widow ;  a  box  containing  wearing  apparel ;    the    sum 
of  800/.  lOs.  Id.,  new  four  per   cent,  annuities  standing  in 
the  names  of  trustees ;  the  sum  of  3G/.  18s.  6d.  the  arrears 
of  a  pension  payable  out  of  the  Exchequer;  the  sum  of  50/. 
due  on  the  balance  of  an  account;  and  a  reversionary  inte- 
rest   in  the  dividends  to  accrue  on  tho  sum  of  1,715/.  12s. 
in  the  three  per  cents,   during  tho  life   of  another  person  : 
On   the  one  side  it  was    contended    that   the  widow,   under 
this  bequest  of  the  testator's  wines  and  property  in  England 
took  nothing  hut  the  box  of  wearing  apparel,  on  the  ground 
of  there  beio  •   nothing  else  among  the  several  articles  and 
property  in  England  ejusdem  generis  with  the  wines  :  On  the 
other  side  it    was  insisted  that  the  terms  were  general,  and 
applied  to  i  v.:  v  description  of  property  to  be  found  existing 
in  England  at  the  time  of  the  testator's  decease  ;  and  it  wras 
argued,  on  the  part  of  the  widow,   that  the  bequest  of  the 
testator's  wines  could  not  be  considered  as  limited  to  wines 
in   England,   but  that  it    included  all    his  wines,  wherever 
existing:   Lord  Cottenham  held,   that  the  wines,  as  well  as 
the  property  subsequently  spoken  of,    were   limited   to   the 
locality  of  England  ;  but  that  the  widow  took  all  the  several 
descriptions  of  the  testator's  property  which  the  Master  had 
reported  to  have  been  in  England  at  the  time  of  his  death  : 
And  his  Lordship  observed,  that  the  mere  enumeration  of 
particular  articles,  followed  by  a  general  bequest,  obviously 

ibid.    290.       Molyneux  v.   Rowe,      127.     King  v.  George,  5  C.  D.  627. 
8  De  Gex,  M.  &  G.  308.     In  the      lie  Fleetwood,  15  C.  D.  594. 
goods  of  Goodyar,   1    Sw.  &   Tr.  (h)  2  M.  &  K.  365. 
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did  not  of  necessity  restrict  the  general  bequest ;  because 
a  testator  often  throws  in  such  specific  words,  and  then 
winds  up  the  catalogue  with  some  comprehensive  expression, 
for  the  very  purpose  of  preventing  the  bequest  from  being  so 
restricted  :  The  learned  Judge  added  that  he  had  been  unable 
to  discover  any  instance  in  which  the  word  "property" 
had  been  confined  to  articles  of  the  description  before  enu- 
merated, unless  where  other  expressions  occurred  from  which 
it  was  clear  that  the  word  was  not  there  used  in  its  ordinary 
sense. 

Again,  the  word  "effects,"  when  inserted  in  a  residuary 
disposition,  will  not  be  confined  to  articles  ejusdem  generis 
with  those  preceding  it :  Thus  where  the  bequest  was  of  all 
the  testator's  sugar-house,  &c,  stock,  with  jewels,  plate, 
household  goods,  furniture,  and  all  effects  whatsoever,  the 
general  residue  passed  (i). 

An  instance  of  the  restraint  of  general  words  by  the  con- 
text may  be  adduced  in  the  doctrine,  that,  where  the  legatee 
has  a  money  legacy,  this  circumstance  is  to  be  considered  as 
clearly  manifesting  an  intention  to  confine  the  import  of  the 
word  "goods  "  or  the  like,  so  as  to  prevent  it  passing  ready 
money  (k). 
"Household  "Household  Furniture:  "  By  this  expression,  all  personal 

chattels  will  pass  that  may  contribute  to  the  use  or  conveni- 
ence of  the  householder,  or  the  ornament  of  the  house  (I),  as 
plate,  linen,  china,   both   useful   and   ornamental,  and   pic- 


(i)  Campbell     v.     Prescott,    15  "money,  property,  and     effects" 

Ves.   500.      Mitchell  v.  Mitchell,  aided  by  the  context.     Streatfield 

5  Madd.  69.     See  also  Parker  v.  v.  Cooper,  27  Beav.  338. 

Marchant,  1  Y.  &  Coll.  Ch.  C.  290.  (/.■)  Roberts   r.    Kuffin,    2    Atk. 

Fisher  v.  Hepburn,  14  Beav.  626.  113.     See  Brooke  v.  Turner,  ante, 

He  Kendall's  Trust,  14  Beav.  608.  p.  1042. 

Everall  v.  Browne,   1    Sm.  &   G.  {I)  By  Sir  T.   Clarke,  M.  R.,  in 

368.     Dean  v.  Gibson,  L.  R.  3  Eq.  Kelly  v.  Powlett,  Ambl.  610.     See 

713.     In  the  goods   of  Sharman,  also  Cole  v.  Fitzgerald,  1  Sim.  & 

L.  R.  1  P.  &  D.  661.    Hodgson  v.  Stu.    189.      Tempest  «.•  Tempest, 

Jex,  2  C.   D.  122.     So  copyholds  2  Kay  &  J.  635.     Field  v.  Peckett 

were  held  to  pass  by  the   words  29  Beav.  573. 


furniture. 
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tures  (in)  :  But  goods  or  plate  in  the  possession  of  the  tes-     j 
tator  in  the  way  of  his  trade,  will  not  pass  (>i) :  nor  books  (o) :     \ 
nor  wines  (/>).     As  a  general  rule  a  bequest  of  "household      ' 
furniture  "  will  not  pass  the  tenant's  fixtures  in  a  leasehold 
house  occupied  by  the  testator  (q). 

In  Cremorne  v.  Antrobus  (*),  a  testator  by  his  Will  be- 
queathed his  leasehold  dwelling-house,  together  with  all 
his  pictures,  prints,  drawings,  or  paintings  in  miniature  or 
enamel,  with  all  his  gold  and  silver  coins,  medals,  watches, 
and  trinkets,  of  every  kind  whatsoever;  as  also  his  coaches, 
carriages,  harness,  and  furniture  to  the  same  belonging;  and 
also,  all  and  singular  the  fixtures  appurtenant  to  his  said 
leasehold  messuage,  together  with  the  household  furniture, 
plate,  linen,  wines,  liquors,  and  other  his  estate  and  effects 
whatsoever,  in  and  about  the  same,  and  that  should  be  in 
his  possession  at  the  time  of  his  decease,  or  in  and  about 
his  said  dwelling-house,  or  the  outhouses  and  offices  appur- 
tenant thereto,  and  by  him  held,  used,  occupied,  and  enjoyed 
therewith  :  By  a  codicil  he  made  a  different  disposition  of 
the  house,  "  with  all  its  furniture  and  appurtenances  there- 
unto belonging:"  It  was  held  by  Lord  Lyndhurst,  that 
pictures  placed    in   the   house   as  ornamental  furniture,  and 

(ro)    Kelly    v.    Powlett,  AmbL  462. 
611.     S            .  p.  1044,  as  to  plate.         (p)  Porter   v.  Tournay,  3  Ves. 

Whether  a   bust  will  pass  under  311. 

tin-     words     "household     goods,  (q)  Finney   v.    Grice,  10  C.  D. 

furniture,   fixtures,"    quare:     See  13.      There     may,     however,    be 

Willis  v.  Curtois,  1  Beav.  180.  special  < ircumstances  in  particular 

(n)    Le    Farranl    v.   Spencer,   1  cases  from  which  the  intention  of 

Ves.   Sen.   97.     Manning  v.   Pur-  the  testator  to  pass  the  fixtures 

cell,  7  De  (lex,  M.  &  (■.  55.  under  the  word  " furniture " may 

(o)  Bridgman    o.   Dove,  3  Atk.  he  gathered,  as  in  Paton  r.  Shep- 

202.       Kelly    v.    Powlett,   Ambl.  pard,  10  Sim.  186.     In  Slanning 

611.     Porter   v.   Tournay,  3  Ves.  v.   Style,  3  P.   Wins.   33G,   Lord 

311.     But  hooks  -were  held  to  pass  Talhot  held  that  the  clock  of  the 

upon   an  apparent  intention  that  house   if  not  fixed  to  it  was  in- 

the   testator's    house    should    not  eluded  in  a  becruest  of  household 

be  dismantled,  hut  kept  as  a  resi-  goods. 
deuce  for  his  widow  and  children  :  (s)  5  Russ.  312. 

Ouseley  v.  Anstruther,  10  Beav. 
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"Fixed 
furniture. 


"Household 
effects  :  " 
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the  plate  and  linen,  passed  by  the  codicil :  but  that  the 
codicil  had  no  operation  on  the  disposition  made  by  the  Will 
of  the  books,  the  gold  and  silver  coins,  trinkets,  and  things 
of  that  nature. 

In  Birch  v.  Dawson  (t),  A.  bequeathed  his  leasehold  mes- 
suage, with  the  grates,  stoves,  coppers,  locks,  bolts,  keys, 
bells,  and  other  fixtures,  and  fixed  furniture,  to  V.  for  life  ; 
and  the  household  goods,  furniture,  plate,  linen,  china,  books, 
wines,  and  liquors,  and  other  properties  in  the  messuage,  not 
being  comprehended  under  the  preceding  terms,  fixtures  and 
fixed  furniture,  to  V.  absolutely  :  There  were  in  the  messuage, 
looking-glasses,  standing  on  chiinne\T-pieces,  and  nailed  to  the 
wall ;  and  a  bookcase  standing  on  (but  not  fastened  to) 
brackets,  and  screwed  to  the  wall  :  and  the  Court  of  King's 
Bench  held,  that  V.  took  only  a  life  interest  in  these,  because 
they  came  within  the  term  "  fixed  furniture." 

In  Cole  v.  Fitzgerald  (u),  it  was  held  by  Sir  John  Leach, 
V.  C,  that  the  words  "  household  furniture  and  other  house- 
hold effects,  of  or  belonging  to  the  testator's  dwelling-house 
and  premises  at  his  decease,"  comprised  all  property  in  the 
house  or  on  the  premises  intended  for  use  or  consumption 
therein,  or  for  ornament  thereof;  and  that  it  included  pistols, 
apparatus  for  turning,  models,  pictures,  an  organ,  a  parrot, 
books  (x),  wine  and  liquors  ;  but  not  a  pony,  cow,  or  fowling- 
pieces,  unless  it  was  proved  they  were  kept  for  defence  of  the 
house  :  If  a  hay-stack  was  only  for  use,  it  would  pass  ;  if  for 
sale,  it  would  not :  And  this  decision  was  afterwards  affirmed 
by  Lord  Lyndhurst  (y). 

In  Fitzgerald  v.  Field  (z),  the  testator  directed  that  his- 
household  furniture,  &c,  and  utensils  in  and  about  his. 
mansion-house  at  H.  should  go  with  the  mansion-house,  and 


(0  2  Adol.  &  Ell.  37. 

(u)  1  Sim.  &  Stu.  189. 

(x)  So  books  will  pass  under  a 
bequest  of  "other  articles  of  do- 
mestic use  and  enjoyment : "  Corn- 
wall v.  Cornwall,  12  Sim.  303. 


(y)  3  Buss.  Chanc.  Cas.  301. 
According  to  the  latter  reporter, 
the  Vice  Chancellor  declared  that 
the  parrot  did  not  pass. 

(z)  1  Russ.  Chanc.  Cas.  427. 
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that  for  that  purpose,  his  trustees  should  make  an  inventory 
of  the  furniture,  &c,  and  utensils,  which  should  he  found  in 
and  about  his  mansion-house  and  premises  at  the  time  of  his 
decease  :  It  was  holden  that  those  words  did  not  pass  farming 
utensils  on  lands  at  H.  occupied  by  the  testator  along  with 
the  mansion-house. 

"Stock  on  farm:"   By  this  term,  not  only  all  moveable   "Stock on 
property   upon    or   belonging   to   the    farm   will   pass  ;    but 
also,  as  it  should  seem,  growing  crops  (a)  ;  and  in  one  case, 
from  the  context,  it  was  held  to  include  stock  in  the  malt 
trail.;  (b). 

In  Steward  v.  ( 'otton  (c),  a  testator  devised  a  farm  to  his 
wife  for  life,  remainder  bo  A.  in  fet-,  with  all  the  stock  which 
should  be  on  it  at  the  time  of  his  decease,  which  it  was  his 
will  should  be  kept  up  by  his  wife  during  her  life,  and  go 
a  Km '^  with  the  farm  :  and  he  bequeathed  the  residue  of  his 
estate  and  effi  cts,  real  and  personal,  to  his  wife  absolutely  : 
The  testator  died  in  -Inly  :  The  wife,  having  severed  the  grow- 
ing crops  and  B tacked  tin  in  on  the  farm,  died  in  the  following 
September,  when  the  remainderman  entered  and  took  pos- 
session both  of  the  farm  and  of  the  crops  which  had  been  so 
red  :  And  it  was  held,  that  the  personal  representative  of 
the  wife  was  entitled  to  those  crops. 

"  Utensils."    Under  this  term  plate  or  jewels  will  not  pass,    "  Utensils 
according  to  the  opinion  of  the  Judges,  in  Dame  Latimer' s 
Case  (d). 

((/)    Cox    v.    Godsalve,  0    East,  of  "  Stock  in  Trade,''  see  Elliott  v. 

604,  note.     Wea\   >.  Moore,  8  East,  Elliott,  9  M.  &  W.  23.    As  to  a 

339.     Radge  v.  Winnall,  12  Beav.  gift  of  "  Plant  and  goodwill  in.  my 

357.     But  see  Vaisey  v.   Reynolds,  business  in street,"  see  Blake 

5   Rubs.   L2,  which,  however,  was  v.  Shaw,  Johns.  732.    As  to  a  gift 

disapproved  in  Be  Boose,  17  C.  D.  of  "  Farming-stock   and    effects," 

696.     Ante,  p.  G27,  note(a).  BeeJSarvey  v.  Harvey,  32  Beav. 

(b)  Brooksbank    r.    Wentworth,  441. 
3  Atk.  04.     As  to  what  will  pass  (c)  5  Euss.  17,  in  notis,  coram 

by  "  Live  and    dead    stock,"   see  "Willes,  Justice,  and  Masters  Hol- 

Porter  v.   Tournay,   3    Ves.    313.  ford,  Browning,  and  Orde. 
Eandall  i>.  Russell,  3  Meriv.  190.  (J)  Dyer,  59,  pi.  15. 

As  to  what  passes  by  a  becpiest 
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"Money. "  "  Moneys."    Where  a  testator  gives  to  one  person  "  all  his 

moneys  in  hand,"  and  to  another  "  all  his  moneys  out  on 
securities,"  the  balance  at  his  banker's  will  pass  as  money  in 
hand  (c).  Under  a  bequest  of  all  the  testator's  "  money  "  in 
his  house  at  A.,  bank  notes  and  ready  money  will  alone  pass, 
although  he  may  leave  in  it  mortgages,  bonds,  or  receipts  for 
government  annuities  (/).  However,  where  the  testator  be- 
queathed all  his  money  in  the  Bank  of  Eugland,  and  never 
had  any  cash  in  the  Bank,  but  was  entitled  to  some  three  per 
cents,  and  five  per  cents.  Bank  annuities,  Sir  Wm.  Grant, 
M.  R.,  held,  that  the  stock  passed  (g). 

But  though,  upon  the  Avhole  context  of  the  Will,  stock  may 
pass  by  the  term  "  money  "  (h),  yet  money  docs  not,  by  the 
force  of  the  word,  include  stock  (i). 


(c)  Vaisey  v.  Reynolds,  5  Russ. 
12.  See  also  Accord.  Parker  v. 
Marchant,  1  Y.  &  Coll.  Ch.  C.  290, 
affirmed  1  Phill.  Ch.  C.  356.  See 
also  lie  Powell's  Trusts,  Johns.  49. 
So  under  a  bequest  oi'  "all  my 
monies,"  money  due  on  deposit 
notes  of  the  testator's  bankers  as 
well  as  on  the  balance  of  Lis 
current  account,  and  also  money 
in  the  hands  of  a  stakeholder  on 
a  bet,  was  held  to  pass  :  Manning 
v.  Purcell,  1  Sm.  &  G.  284.  Tins 
decision,  however,  was  reversed  on 
appeal  as  far  as  concerned  the 
money  in  the  hands  of  the  stake- 
holder :  24  L.  J.  Ch.  522.  But 
the  expression  "  cash  or  monies  so 
called,"  was  held  not  to  include  a 
promissory  note  payable  to  the 
testator  or  order,  or  Long  Annui- 
ties, or  Columbian  Bonds  ;  Beales 
v.  Crisford,  13  Sim.  592.  See  also 
Fryer  v.  Ranken,  11  Sim.  55. 
Smith  t;.  Butler,  1  Jones  &  Lat. 
692.  In  May  v.  Grave,  3  De  Gex 
&  Sm.  462,  K.  Bruce,  V.-C,  held 
that  unreceived  dividends  did  not 


pass  under  the  words  "ready 
money."  But  it  is  difficult,  if 
not  impossible,  to  reconcile  this 
decision  with  that  of  Sliadwell, 
V.-< '..  in  Fryer  v.  Ranken,  1 1  Sim. 
55.  Set.-  further,  as  to  what  will 
pass  as  "  ready  money,"  Cooke  v. 
Wagster,  1  Sm.  &  G.  290.  Re 
Powell's  Trusts,  Johns.  4!t.  Wylie 
r.  Wylie,  1  1).  F.  &J.  410. 

(/)  Downing  v.  Townsend, 
Ambl.  280.     See  ante,  p.  1042. 

(</)  Gallini  v.  Noble,  3  Merry. 
691.  See  Benson  v.  Whittam,  2 
Sim.  493,  as  to  a  bequest  of 
"money  in  the  Lands  of  any 
banker."  See  also  Howell  v. 
( rayler,  5  Beav.  157. 

(Ji)  See  Legge  v.  Asgill,  (1 
Turn.  &  Russ.  265,  note,)  as  cited 
by  Sir  J.  Leach,  M.  R.  in  Kendall 
v.  Kendall,  4  Russ.  Chanc.  Gas. 
369.  Waite  v.  Combes,  5  De  ( ';.  & 
Sm.  676.  Chapman  c.  Reynolds, 
28  Beav.  221. 

(i)  Ommanney  v.  Butcher,  1 
Turn.  &  Russ.  272,  by  Lord 
Eldon.     Gosden  v.  Dotterill,  1  M. 
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In  Hastings  v.  ILine  (k),  a  testator,  after  giving  specific 
and  pecuniary  legacies,  willed  that  A.  and  B.  should  divide, 
equally,  any  monies  which  might  remain  to  his  account  after 
payment  of  his  debts  and  pecuniary  Legacies  :  The  testator, 
at  the  date  of  his  "Will  and  at  his  death,  had  money  accounts 
subsisting  between  him  and  his  bankers,  and  other  persons  : 
and  Sir  L.  Shadwell,  V.  C,  held,  that  the  bequest  did  not 
his  residuary  estate,  but  only  the  balances  due  on  those 
accounts,  subject  to  the  debts  and  legacies. 

The  result  of  the  cases  seems  to  be,  that,  although  a  simple 
bequest  of  "  money  "  will  not  of  itself  pass  stock,  yet  the  word 
"  money  "  may  be  so  used  in  a  Will,  as  from  the  whole  con- 
text to  show  that  the  testator  meant  it  to  pass  stock  and  other 
personal  estate  not  properly  so  called,  or  all  the  personal 
estate  ;  and  when  this  intention  can  be  clearly  collected,  the 
Court  will  act  upon  it  (I).  Thus  in  Doicson  v.  Gaskoin  (nn, 
a  testatrix  whose  personal  property  consisted  chiefly  of  stock, 
after  bequeathing  a  number  of  pecuniary  and  specific  legacies, 


,\  K.  56.  Willis  v.  Plaskett,  4 
Beav.  208.  Lowe  v.  Thomas, 
Kay,  369.  Affirmed  on  ap] 
6  De  Gex,  M.  &  Q.  315.  Cow- 
ling v.  Cowling,  26  Beav.  W8. 
So  it  was  held  by  Lord  Langdale, 
M.  I!.,  in  I  touglas  v.  <  !ongrei  e,  I 
Keen,  410,  that  a  Legacy  oi  a  sum 
of  stork  did  not  tall  within  the  de- 
scription of  ••  pecuniary  lega 
Where  a  testator  gave  to  his  wife 
any  money  that  he  might  die  pos- 
1  of,  ot  which  might  be  due 
ami  owing  to  him  at  the  time  of 
his  decease,  it  was  held  that  the 
moneys  receivable  under  a  policy 
of  a>suiaiue  on  his  own  life,  to 
which  the  testator  was  entitled, 
passed  under  the  above  bequest. 
Petty  v.  Willson,  L.  E.  4  Ch.  574. 
But  where  a  testator  made  a  tes- 
tamentary gift  "of  any  money  oi 
which  I  may  die  possessed,"  it  was 


held  by  herd  Selborne,  L.  C,  that 
these  words  included  cash  in  the 
house  and  money  at  the  bankers, 
and  any  money  of  winch,  at  the 
time  of  her  (hath,  she  might  have 
claimed  immediate  payment ;  but 
not  the  apportioned  part  of  an 
annuity,  or  of  interest  payable  to 
her  which  had  accrued  from  the 
Last  stated  days  of  payment  to  her 
death,  nor  a  legacy  due  to  her 
which  had  not  been  acknowledged 
as  at  her  disposal :  Byrom  v.  Bran- 
dreth,  L.  E.  16  Ecp  475. 

(/.■)  6  Sim.  67. 

(I)  In  the  goods  of  Hand,  7 
Notes  of  Cas.  60.  Prichard  v. 
Prichard,  L.  E.  11  Eg..  232.  Be 
Pringle,  17  C.  D.  819.  In  the 
goods  of  White,  7  P.  D.  65.  Re 
Cadogan,  25  C.  D.  154. 

(m)  2  Keen,  14. 
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and  giving  certain  directions  as  to  her  funeral,  gave  200/.  to 
each  of  her  executors  for  their  trouble,  and  bequeathed  what- 
ever remained  of  money  to  the  five  children  of  E.  D. :  And 
Lord  Langdale,  M.  E.,  held,  that  by  the  words,  "  whatever 
remains  of  money,"  the  testatrix  referred  to  her  general  re- 
siduary personal  estate.  Again  in  Rogers  v.  Thomas  (n),  a 
testatrix,  whose  property  consisted  chiefly  of  stock  in  the 
public  funds,  after  giving  various  legacies  of  sums  of  money, 
gave  and  bequeathed  to  the  inhabitants  of  Tawleaven  Row, 
all  which  might  remain  of  her  money  after  her  lawful  debts 
and  legacies  were  paid  :  And  the  same  learned  Judge  held 
that  the  persons  found  to  be  inhabitants  of  Tawleaven  Row 
were  entitled  to  the  residue  of  the  testatrix's  general  personal 
estate.  So  in  Glendening  v.  Glendening  (o),  where  a  testator 
bequeathed  to  his  wife  the  interest  of  his  money  and  the  use 
of  his  goods  for  life  ;  and  at  her  death  he  gave  certain 
legacies  and  the  remainder  of  his  property  to  his  brothers 
and  sisters  ;  and  at  his  death  the  principal  part  of  his  pro- 
perty consisted  of  money  in  the  funds  ;  it  was  held  by  the  same 
Judge,  that  the  widow  was  entitled  to  the  residue  for  life  (p). 
But  it  must  be  observed  that  the  rule  of  construction  is  that 
the  word  "money"  does  not  extend  beyond  what  is  literally 
"money,"  unless  the  context  requires  it  (q). 

(n)  2  Keen,  8,  compare  Borton  Kay  &  J.  542.     See  also  Stocks  v. 

v.  Dunbar,  2  D.  F.  &  J.  338,  affirm-  Bam-,    Johns.    54.       A    contrary 

ing  2  Giff.  221.  construction  was  adopted  of   the 

(o)  9  Beav.  324.  context  in  Lowe  v.  Thomas,  Kay, 

(p)  See  also  Waite  v.  Combes,  369.     5  De  Gex,  M.  &  G.  315. 
5  De  G.  &  Sm.  G76.      Cooke   v.  (q)   Montague  v.  Sandwich,  33 

Wagster,  2  Sm.  &  G.  296.     In  the  Beav.  324.     Lamer   v.   Lamer,   3 

goods  of   Hand,  7  Notes  of  Cas.  Drewr.  704.    Williams  v.  Williams, 

60.     Langdale  v.  Whitfield,  4  Kay  8  C.  D.  789.      In   the   goods   of 

cSs  J.  426.     Knight  v.  Knight,  2  Aston,  6  P.  D.  203.     Ee  Sutton,  28 

Giff.  616.     Boardman  v.  Stanley,  C.  D.  464.      A  bequest  of   "all 

7    Ir.  K.   Eq.  342.      Prichard   v.  moneys,  both  in  the  house  and  out 

Pilchard,  L.  K.   11  Eq.  232.     So  of  it,"  was  held  not  to  pass  the 

the  words  "  sums  of  money  "  were  residue  :  Collins  v.  Collins,  L.  R. 

held  to  comprise   personal  estate  12  Eq.  455.   In  Langdale  v.  Whit  - 

generally  :  Whateley  r.  Spooner,  3  field,  4  K.  &  J.  426,  Wood,  V.-C. 
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" Money  in  the  Funds."  In  a  case  where  a  testator  direc-  "Money  in 
ted  all  his  property,  except  read;/  money,  or  money  in  the  funds, 
to  be  converted  into  money,  and  the  clear  monies  arising  from 
such  conversion  to  be  invested  in  the  names  of  the  executors 
in  SI.  per  cent,  consols,  or  "other  government  securities"  in 
England ;  it  was  held  by  Knight  Bruce,  V.-C,  that  Greek 
bonds,  though  guaranteed  by  this  country,  were  not  compre- 
hended in  the  word  "funds;"  and  that  they  were  a  proper 
subject  of  conversion  under  the  terms  of  the  Will  (/•)•  But  a 
bequest  of  "  all  the  funded  property  in  my  name  "  was  held  to 
pass  Irish  Bank  stock,  and  Irish  3]  per  cents,  belonging  to 
the  testator  and  standing  in  his  name  jointly  with  three 
others  (s).  "Where,  however,  the  testator  has  stock  which 
accurately  answers  the  description  in  his  Will,  though  different 
in  amount,  the  description  will  not  be  extended  to  stock  of  a 
different  species  (t).  Under  a  bequest  of  "  the  dividends  and 
interest  of  all  my  money  in  the  funds,"  unreceived  dividends 
will  not  pass  (//).  Colonial  bonds  will  not  pass  under  a  be-  Colonial 
quest  of  "  foreign  "  bonds  (»)'.  bonds' 

Stock  in  a  Railway  Company  will  pass  under  the  words  Shares. 

says,  "The  authorities  have  clearly  300.  A  sum  in  the  Long  Annuities 
settled  that  pri  and  in  the  was  held  to  pass  under  a  bequest 
absence  of  anything  in  the  Will  to  of  "my  present  funded  stock  or 
indicate  a  differenl  intention,  the  government  securities,"  the  testator 
word  'moneys '  will  be  confined  to  having  no  other  funded  property: 
ready  money  actually  in  hand.  Grosvenor  v.  Durston,  25  Beav.  97. 
A  different  intention  may  he  Bui  when-  a  testatrix  was  possessed 
gathered  from  the  words  of  the  of  Consols,  Eeduced  Annuities  and 
Will,  and  where  that  is  the  case,  Bank  Stock,  it  was  held  that  Bank 
effect  will  be  given  to  it."  Cited  Stock  would  not  pass  under  a  be- 
by  Baggallay,  L.  J.,  in  Williams  v.  cpuest  of  the  "whole  of  my  fortune 
Williams  («M  swp.\  at  p.  793.  now    standing    in    the    funds  :  " 

(r)  Bumie    r.   (Jetting,   2   Coll.  Grainger  v.  Slingsby,  8  De  Gex, 

324.     In  Ellis  v.  Eden,  23  Beav.  M.  &  G.  285.     Sub  nom.  Slingsby 

543,  the  words  "stock  in  the  foreign  v.  Grainger,  7  H.  L.  C.  273. 

funds "  were  held,  on  the  terms  of  (t)  Gilliat    v.  Gilliat,   28  Beav. 

the  Will,  to  comprise  all  foreign  481. 

securities  for  which  the  faith  of  (it)  Shore  v.  Weekly,  3  De  G.  & 

the  foreign  country  was  pledged.  Sm.  467. 

(s)  Mangin  v.  Mangin,  16  Beav.  (v)  Hull  v.  Hill,  4  C.  D.  97. 


or  money 
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"  shares  in  a  Railway  Company,"  unless  there  is  any  indica- 
tion in  the  Will  to  the  contrary  (x).     But  a  bequest  of  all  a 
testator's  "  shares  "  in  a  public  company  will  not  pass  deben- 
ture stock  (y). 
-  Securities  "Securities  for  money."     If  there  be  nothing  in  the  Will 

to  control  the  force  of  this  expression,  stock  in  the  funds 
will  pass  by  it  (z)  :  but  it  seems  doubtful  whether  it  will 
include  Bank  stock,  that  being  property  wherein  the  owner  is 
interested  as  a  partner  in  a  public  trading  company  (a).  Nor 
will  it  include  money  placed  at  a  banker's  on  deposit  notes  (b). 
Canal  shares  will  not  pass  under  a  bequest  of  property  vested 
"in  bonds  or  securities"  (c). 

It  has  been  held  that  an  I  0  U  given  to  the  testator  for 
goods  sold  by  him  was  not  a  "  security  for  money,"  within  the 
meaning  of  a  bequest  of  "  all  my  money  and  securities  for 
money  "  (d).  Nor  will  such  a  gift  include  a  mere  debt  due  to 
the  testator  (c).  A  bequest  of  "all  securities  for  money" 
has  been  held  to  include  money  due  to  a  testator  in  respect  of 
which  he  had  a  vendor's  lien  for  unpaid  purchase  money  (/). 

In  Galliers  v.  Moss  (g),  the  testator  bequeathed  to  his 
executors,  by  a  residuary  clause,  all  his  stock  in  trade,  read}* 
money,  securities  for  money,  personal  estate,  and  effects  of 
what  nature  and  kind  soever,  in  trust  that  they  or  the 
survivor,  or  the  heirs,  executors,  administrators,  &c.  of  such 
survivor,  should  sell  the  same,  and  invest  the  produce  in  the 
purchase   of  freehold   estate  :    The  Court  of  K.    B.  was  of 


(x)  Morrice  v.  Aylnier,  L.  E.  7  Beav.  547. 

H.  L.  "717.  (d)  Barry  v.  Harding,  1  Jones  & 

{y)  Re    Bodman  [1891],   3   Ch.  Lat.  475.     In  this  case,  Sugden, 

135.  C.  of   Ireland,  said  that  a  bill  of 

(z)  Bescoby  v.  Pack,  1  Sim.  &  exchange  or  promissory  note  is  a 

Stu.  500.  security  for  money,   in  the  legal 

(«)  Ibid.     See  Dicks  v.  Lambert,  and  proper  sense  of  the  words. 

4  Ves.  725.     Ogle  v.  Knipe,  L.  E.  (e)  Re  Mason's  Will,  34  L.  J., 

8  Eq.  434.  Ch.  603. 

(6)  Hopkins  v.  Abbott,  L.  E.  19  (/)  Callow  v.  Callow,  42  C.  D. 

Eq.  222.  550. 

(c)  Hudlestonr.  Gouldsbury,  10  (gr)  9  B.  &  C.  267. 
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opinion,  that  the  legal  estate  in  lands,  of  which  the  testator 
was  seised  as  mortgagee,  did  not  pass  to  the  executors  by  the 
words  "  securities  for  money."  But  in  the  previous  case  of 
Renvoise  v.  Cooper  {li),  Sir  J.  Leach,  V.-C,  held,  that  a 
residuary  clause  of  personalty,  including  the  words  "mort- 
gages and  other  securities  for  money"  passed  the  legal  fee. 
And  on  a  subsequent  occasion,  in  Ex  parte  Barber  (i),  it  was 
held  by  Sir  L.  Shadwell,  V.-C,  that  a  devise  of  all  the 
testator's  freehold  estates,  and  all  his  farming  stock,  ready 
money,  bills,  bonds,  notes  and  other  securities  for  money,  and 
all  the  residue  of  his  personal  estate,  to  trustees,  their  heirs, 
executors,  &c,  in  trust  to  sell  his  real  estates,  and  to  sell, 
get  in,  and  convert  into  money  all  his  personal  estate,  would 
pass  a  mortgage  in  fee.  Again  in  Mather  v.  Thomas  (k),  it 
was  held  by  the  same  learned  Judge,  in  conformity  with 
a  certificate  by  the  Judges  of  the  C.  P.  on  a  case  sent  by 
his  Honor  for  their  opinion,  that  a  devise  of  all  messuages, 
buildings,  chattels  real,  ready  money,  securities  for  money, 
debts  owing,  and  personal  estate,  save  what  were  before 
otherwise  disposed  of,  to  trustees  and  their  heirs,  in  trust  to 
pay  the  rents  and  profits  to  C.  for  life,  and  after  his  decease 
to  divide  such  residue  among  the  children  of  J.  C,  would 
pass  lands  vested  in  the  devisor  as  mortgagee  in  fee.  It 
will  be  observed  that  in  these  two  cases  the  word  "  heirs  " 
is  used  in  the  bequest  :  But  it  should  seem  that  it  would  be 
laying  too  much  stress  upon  that  word  to  say  that  it  made 
the  difference  between  them  and  G oilier s  v.  Moss,  which 
was  treated  by  Parker,  V.-C,  in  Re  King's  Mortgage  (I),  as 
overruled  by  the  subsequent  decisions ;  and  that  learned 
Judge  accordingly  held,  that  by  a  gift  of  "  securities  for 
money  "  the  legal  estate  of  the  mortgagee  passed  :  And  it 
was  held  in  Doe  v.  Bennett  (m),  to  pass  under  a  bequest  of  all 
"  monies  on  mortgage." 


(h)  G  Madd.  371. 

Accord.     Knight   v.   Robinson,   2 

(*)  5  Sim.  451. 

Kay  &  J.  503.     Rippen  r.  Priest, 

(jfc)  6  Sim.    115.      10  Bing.  44. 

13  C.  B.,  N.  S.  308.     See  also  Be 

3  Moore,  684. 

Stevens'  Will,  L.  R.  6  Eq.  597. 

(0    5    De  G.  &  Sin.  (544.      See 

(m)  G  Excli.  892. 

W.E. — VOL.    II. 

M 
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Where  the  "interest'*  or  "produce"  of  a  fund  is  be- 
queathed to  a  legatee,  or  in  trust  for  him  (n),  without  any 
limitation  as  to  continuance,  the  principal  will  be  regarded  as 
bequeathed  also  (o) :  Thus  an  indefinite  gift  of  the  dividends 
gives  the  absolute  property  of  the  stock  (£>). 
"Annuity."'  But  there  is  a  marked  distinction  between  the  gift  of  the 

produce  of  a  fund  without  limit  as  to  time,  and  a  simple  gift 
of  an  annuity.  An  annuity  may  be  perpetual,  or  for  life,  or 
for  any  period  of  years ;  but  in  the  ordinary  acceptation  of 
the  term  used,  if  it  should  be  said  that  a  testator  had  left 
another  an  annuity  of  100/.  per  ami  inn,  no  doubt  would  occur 
of  the  gift  being  an  annuity  for  the  life  of  the  donee  (q). 
Accordingly  it  is  perfectly  settled,  that  a  simple  gift  of  an 
annuity  to  A.  does  not  give  an  annuity  beyond  the  life  of 
A.  (r).     So  it  was  decided  by  Knight  Bruce,  Y.-C,  in  Wilson 


(n)  A  bequest  to  a  woman  of  a 
fund,  with  the  interest  thereon,  to 
he  vested  in  trustees,  the  income 
arising  therefrom  to  he  for  her  sole 
use  and  benefit,  vests  the  capital 
for  her  separate  use.  Adamson  v. 
Armitage,  19  Ves.  41(5.  See  also 
Humphrey  v.  Humphrey,  1  Sim., 
N.  S.  536. 

(o)  Elton  r.  Sheppard,  1  Bro. 
C.  C.  532.  Philipps  v.  Chamber- 
laine,  4  Ves.  51.  Rawlings  v. 
Jennings,  13  Yes.  39.  Adamson 
v.  Armitage,  19  Yes.  418.  S.  I '. 
Cooper,  283,  284.  Stretch  v.  Wat- 
kins,  1  Madd.  253.  Clough  r. 
Wynne,  2  Madd.  188.  Haig  v. 
Swiney,  1  Sim.  &  Stu.  4S0.  Haw- 
kins v.  Hawkins,  7  Sim.  178. 
Clarke  v.  Gould,  ibid.  197.  Hum- 
phrey r.  Humphrey,  1  Sim.,  N.  S. 
536.  Jenings  r.  Baily,  17  Beav. 
118.  But  see  Cooker.  Bowler,  2 
Keen,  54.  M'Donald  v.  Bryce, 
ibid.  517.  See  also  Blann  v.  Bell, 
5  De  G.  &  Sm.  658,  663,  where 
Parker,  V.-C,  said  that  the  rule 


which  gives  an  absolute  interest  in 
the  funds,  when  there  is  a  general 
gift  of  the  income,  is  not  a  very 
strong  one  ;  and  that  in  all  such 
the  Court  is  obliged  to  find 
out  the  meaning  from  the  con- 
text. See  likewise  Wetherell  v. 
Wetherell,  4  Giff.  51.  1  De  Gex, 
J.  &  S.  134.  Page  v.  Young,  L.  R. 
19  Eq.  501.  Where  the  entire  fund 
or  the  entire  interest  of  a  fund 
is  given  for  a  particular  purpose 
which  fails,  the  Court  holds  the 
donee  entitled  to  the  whole  fund, 
treating  the  purpose  merely  as 
the  motive  for  the  gift  :  Secus, 
where  the  gift  is  of  the  whole 
or  any  part  of  the  fund :  Re 
Sanderson's  Trusts,  3  Kay  &  J. 
197. 

(p)  Page  v.  Leapingwell,  18  Yes. 
463.  Haig  v.  Swiney,  1  Sim.  & 
Stu.  487,  490.  Southouse  v.  Bate, 
16  Beav.  132. 

(q)  Blewitt  v.  Roberts,  1  Cr.  & 
Ph.  274,  280. 

(r)  Kerr  v.  Middlesex  Hospital, 
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v.  Maddison  (s),  that  a  bequest  of  30?.  a  year  "  from  the 
interest  of  my  funded  property  in  the  Bank  of  England,"  did 
not  amount  to  a  bequest  of  so  much  stock  as  would  produce 
that  annual  sum,  but  constituted  an  annual  charge  of  30/. 
upon  the  funded  property  for  the  life  of  the  legatee  :  His 
Honor  observing  that  what  the  testator  gave  was  an  annuity 
of  30/.  ;i  year  charged  on  the  stock  ;  not  an  annuity  of  30/.  a 
year,  part  of  the  stock. 

Still  where,  in  effect,  the  bequest  is  a  gift  of  property  which 
will  produce  the  amount  of  the  annuity,  or,  in  other  words, 
where  the  Will  dedicates  the  corpus  of  a  fund  to  the  purchase 
of  the  aunuity,  it  is  a  gift  in  perpetuity  (/).  So,  where  the  Will 
deals  with  the  annuity  as  being  in  existence  and  operative 
b(  yond  the  period  of  the  life  of  him  who  is  first  to  enjoy  it, 
and  no  other  period  can  be  fixed  for  such  further  duration 
short  of  making  it  perpetual  (u),  the  annuity  must  be  con- 
sidered  as  given  in  perpetuity  ;  that  is  to  say,  it  is  a  bequest 
of  so  much  property  as  will  produce  the  income  which  the 
testator  prescribes  as  the  amount  of  the  gift  he  intends  for  the 
legatee.  And  though  if  an  annuity  be  given  to  one  for  life, 
and  after  his  death  to  another  simply,  the  latter  does  not 
necessarily  take  an  absolute  interest  in  the  annuity,  yet  there 
may  be  other  circumstances  affecting  the  construction  which 
are  sufficient  to  show  an  intention  to  give  the  annuity 
indefinitely  (v).     A  gift  of  an  annuity  for  a  term  or  pur  autre 

2   Da  Gex,  M.  &  G  583,  by  Lord  Hedges  v.  Harpur,  3  De  G.  &  J. 

St.  Leonards.     Blewitt  v.  Roberts,  129.     Ross   v.  Borer,  2  Johns.  & 

l   Or.   &  Ph.  274,  overruling  the  H.  460.    Bent  v.  Cullen,  L.  R.  G 

decree  of  the  V.-C,   L0  Sim.  491,  Ch.  235.     Hicks  v.  Boss,  L.  R.  14 

ami  also  gi  mble,  Tweedale  v.  Twee-  Eq.  141.    Evans  v.  Walker,  3  C.  D. 

dale,  Sim.  453.     Potter   v.  Baker,  211. 

13  Beav.  27:!.     Re  Groves's  Trust,  (m)  Stokes  v.  Heron,  12  CI.  &  F. 

1  Giff.  74.  Blight  r.  Hartnoll,  19  194.  Robinson  v.  Hunt,  4  Beav. 
C.  D.  294,  296,  per  Fry,  J.  451. 

(«)  2  Y.  &  Coll.  Ch.  C.  372.  (v)  Potter   v.   Baker,    13    Beav. 

(*)  Stokes  r.  Heron,  12  CI.  &  F.  273.     15  Beav.  489.     See  further 

161.     Kerr  v.  Middlesex  Hospital,  on  tbis  subject,  Pawson  v.  Pawson, 

2  De  Gex,  M.  &  G.  577,  584.     Hill  19  Beav.  146. 
V.    Rattey,    2   Johns.    &    H.    634. 

M  2 
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vie  is  a  gift  to  the  annuitant  and  Ids  personal  representatives 
during  the  term,  or  the  life  of  the  cestui  que  vie,  and  is  not 
limited  to  the  life  of  the  annuitant  (w).  And  a  gift  of  the  in- 
come to  arise  from  a  fund  during  the  life  of  A.  to  B.  for  his 
maintenance  is  an  absolute  gift  to  B.  his  executors  and 
administrators  during  the  life  of  A.,  and  is  not  confined  to  the 
joint  lives  of  A.  and  B.  (x). 

As  already  stated,  as  a  general  rule,  there  can  be  no  doubt 
that  the  gift  of  an  annuity  to  A.  is  a  gift  during  the  life  of  A. 
and  nothing  more  :  on  the  other  hand,  where  a  testator  indi- 
cates the  existence  of  the  annuity  without  limit  after  the  death 
of  the  person  named,  and  therefore  implies  that  it  is  to  exist 
beyond  the  life  of  the  annuitant,  the  annuity  is  presumed  to 
be  a  perpetual  annuity,  and  the  bequest  of  the  annuity  is 
equivalent  to  a  bequest  of  so  much  property  as  will  produce 
the  annuity  spoken  of  (y).  But  it  does  seem  to  be  true 
(notwithstanding  the  decision  in Evansv.  Walker  (z)  ),  that  a 
gift  of  an  annuity  beyond  the  life  of  the  first  taker  is  of  itself 
a  sufficient  indication  that  it  should  be  perpetual  (a).  To 
make  an  annuity  created  by  Will  perpetual  there  must  be 
express  words  in  the  Will  so  describing  it,  or  the  testator  must 
by  some  language  in  the  Will  indicate  an  intention  to  that 
effect.  The  most  common  indication  is  a  direction  by  the 
testator  to  segregate  and  appropriate  a  portion  of  his  property 
from  the  interest  or  profits  of  which  the  annuity  is  to  be  paid. 
When  this  is  done,  the  annuity  when  mentioned  in  the  Will 
represents  the  corpus  so  appropriated  and,  the  corpus  passing 
by  the  bequest  of  the  annuity,  the  annuity  may  be  said  to  be  per- 

(w)  Be  Old,  9   C.  D.   667.     12  Blight  r.  Hartnoll  (ubisiqh), p.  297. 

C.  D.  22.  It  -will  Le  observed  that  the  fact 

(x)  Attwood  r.  Alford,  L.  R.  2  of  the  first  interest  being  expressly 

Eq.  479.  limited  to  life  does  not  afford  an 

(</)  Blight  v.  Hartnoll,  19  C.  D.  argument  that  the  second  interest 

294.  is  not  so  limited  on  the  principle 

(»)  3  C.  D.  211.  of  the  maxim  uexpressiounius"&c.i 

(a)  Blewitt  v.  Roberts,  10  Sim.  because  the  duration  of  the  life  of 

491.     1  Cr.  &   Ph.  274.     Lett  r.  the  first  taker  is  expressed,  not  for 

Randall,  2  De   G.   F.   &  J.  388.  the  purpose  of  limiting  the  gift  to 
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pctual  (b).  Neither,  however,  does  it  seem  to  he  true  that 
an  appropriation  of  property  to  meet  an  annuity  is  a  sufficient 
indication  (c).  It  is  plain  that  a  distinction  between  an  annuity 
for  life  with  a  remainder  over,  charged  on  a  fund,  and  a  gift  of 
part  of  the  produce  of  a  fund  for  life  with  a  remainder  over  is 
wry  line,  and  yet  it  would  seem  that  in  the  former  case  the 
first  and  second  taker  were  held  alike  to  take  mere  life  estates 
in  the  annuity  while  in  the  latter  case  the  second  taker  was 
]j<'ld  to  take  a  perpetual  interest  equivalent  to  the  corpus  of 
the  fund  {<!).  The  distinction  between  these  cases  does  not 
seem,  having  regard  to  the  observations  of  Lord  Hatherley  in 
Bent  v.  ('"Urn  (e),  to  turn  on  the  use  of  the  word  "annuity," 
nor  on  the  fact  that  the  annuity  may  happen  to  be  charged  on 
part  of  the  income  of  a  fund  as  was  the  case  in  Blight  v.  Ilart- 
noU.  The  distinction  would  rather  seem  to  be  based  on  what 
appears  from  the  words  of  the  will  to  be  the  subject-matter 
of  the  bequest.  If,  primarily,  the  testator  would  seem  to  be 
dealing  with  an  annuity  then  the  mere  incident  that  he  charges 
the  annuity  on  a  fund  is  not  sufficient  to  give  a  second  taker 
the  corpus  or  more  than  a  life  estate,  wliereas  if  the  testator 
is  dealing  primarily  with  a  gift  of  the  produce  or  apart  of  the 
produce  of  a  fund  the  mere  incident  that  he  gives  the  first 
taker  a  life  estate  is  not  sufficient  to  prevent  the  second  taker 
taking  the  corpus  of  the  fund  as  the  taker  of  an  unlimited  gift 
of  income. 

It  maybe  here  mentioned,  that  it  is  established  by  several  Bequest  to 
cases  (/'),  that  where  money  is  bequeathed  to  be  invested  in  anmrityfor 
the  purchase  of  an  annuity  for  the  life  of  the  legatee,  and  the  llfe  of  lesatee- 
legatee  dies  before  it  is  laid  out,  or  even  before  the  fund  is 
available,  as  during  the  life  of  the  person  after  whose  death 

the  firet  taker,  but  of  limiting  the  (d)  Bent  r.  Culler:,  L.  R.  6  Ch. 

commencement  of  the  gift  to  the  235. 

second.    See  Blight  v.   Hartnoll,  (e)  Ibid.  p.  238. 

ubi  sup.,  per  Fry,  L.  J.,  p.  297.  (/)  Yates    v.   Compton,    2    P. 

(b)  Lett  v.  Randall,  2  De  G.  F.  Wins.  309.     Barnes  v.  Rowley,  3 
&  J.  388,  392.  Ves.  482.     Palmer  v.  Craufuril,  3 

(c)  Innes    r.    Mitchell,    !)    Ves.  Swanst.    305.      See   lie    Mabhett 
212.  [1891],  1  Ch.  707. 
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the  investment  is  to  be  made  (g),  yet  still  it  is  a  vested  legacy, 
from  the  death  of  the  testator,  and  the  sum  will  belong  to  the 
personal  representatives  of  the  legatee:  And  it  is  further 
established,  that  the  legatee  for  whose  benefit  it  was  intended, 
having  survived  the  testator,  may  elect  either  to  take  the 
sum  (h),  or  to  have  it  laid  out  in  an  annuity  (i). 
"  Debts. '  "  Debts."     Under  a  bequest  of  "  whatever  debts  may  be  due 

to  me  at  the  time  of  my  death,"  it  has  been  held,  that  a  bill 


(g)  Bayley  v.  Bishop,  9  Yes.  6. 
In  the  case  of  Day  v.  Day,  1  Drew)'. 
569,    Sir    K.    Kindersley,   V.-C, 
seems   to   have   decided  that  the 
rule  in  the  text  applied,  although 
the  bequest  of  the   annuity   was 
coupled  not  only  with  the  words 
intended  to  restrain  anticipation, 
but  also  with  a  gift  over  in  case 
the  legatee  should  assign,  encum- 
ber,   or    anticipate,  or    take    the 
benefit  of  any  Act  for  the  relief  of 
insolvent    debtors.      But   Malins, 
V.-C,  in  Power  v.  Hayne,  L.   R. 
8   Eq.    262,   disapproved    of    the 
decision  in  Day  v.  Day,  and  held 
in   the   case  of  a  legacy,  coupled 
with  a  similar  clause  that,  where 
a  testator  directed  his   executors, 
after  the  death  of  his  wife,  to  in- 
vest  one-sixth    of    his    residuary 
estate  in  the  purchase  of  an  an- 
nuity during  the  life  of  the  legatee, 
and  to  pay  the  annuity  into  his 
proper  hands  for  his  support  and 
maintenance,  and  the  legatee  died 
in   the  lifetime   of   the   testator's 
widow  without  having  assigned  or 
encumbered   the  annuity,  or   be- 
come bankrupt  or  insolvent,  the 
representatives  of  the  legatee  were 
not  entitled  to  claim  the  one-sixth, 
but  that  there  was  an  intestacy  as 
to  that  sixth.      Where,  however, 
the  money  is  bequeathed  to  trus- 
tees to  be  invested  in  the  purchase 


of  an  annuity  to  be  paid  to  a 
married  woman  with  restraint  on 
anticipation,  the  rule  in  the  text 
would  seem  to  apply.  Woodmes- 
ton  w.Walker,  2  Buss.  &  M.  197. 

(/t)  Where  an  annuitant,  en- 
titled to  a  perpetual  annuity,  ade- 
quately secured,  is  willing  to  re- 
ceive a  present  payment  of  cash 
in  lieu  of  his  annuity,  the  amount 
of  such  eash  payment  ought  to  1"' 
such  a  sum  as  at  the  price  of  the 
day  will  purchase  2j  per  cent. 
Government  Stock  sufficient  to 
produce  the  annuity,  excluding 
any  charge  for  brokerage.  Hicks 
v.  Ross  [1891],  3  Ch.  499. 

(i)  Dawson  v.  Hearn,  1  Russ.  & 
M.  006,  608.  Kerr  v.  Middlesex 
Hospital,  2  D.  M.  &  C.  584,  per 
Lord  St.  Leonards.  Ford  v,  Batley, 
17  Beav.  303.  Stokes  v.  Cheek, 
28  Beav.  620.  But  where  one  of 
the  liabilities  of  the  testator's 
estate  is  a  life  annuity,  the  an- 
nuitant is  not,  in  the  administra- 
tion of  the  estate,  entitled  to  the 
value  of  the  annuity  as  a  gross 
sum  :  Yates  r.  Yates,  28  Beav.  637. 
As  to  whether,  in  the  construction 
of  the  word  "  legacies  "  in  a  Will, 
annuities  bequeathed  are  to  be 
included,  see  Cornfield  v.  Wynd- 
ham,  2  Coll.  184.  Bromley  v. 
Wright,  7  Hare,  334.  Heath  v. 
Weston,  3  De  Gex,  M.  &  G.  601. 
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of  exchange,  drawn  in  the  testator's  favour,  and  delivered  by 
him  to  his  banker,  and  a  cash  balance  in  his  banker's  hands, 
passed  to  the  legatee  (j). 

And  under  a  bequest  of  "all  and  every  sum  or  sums  of 
money  which  may  be  due  to  me  at  my  decease,*'  it  has  been 
held,  that  damages  recovered  in  an  action  by  an  executor  for 
a  breach  of  covenant  committed  in  the  lifetime  of  the  testator 
will  pass  (k).  And  moneys  receivable  under  a  policy  of  assur- 
ance on  the  testator's  life  to  which  he  was  entitled,  were  held 
to  pass  under  a  bequest  of  "  any  money  that  I  may  die 
possessed  of,  or  which  may  be  due  and  owing  to  me  at  the  time 
of  my  decease"  (/). 

1  Jut,  where  a  testator  bequeathed  all  his  ships  and  money 
due  to  him  at  the  time  of  his  decease,  to  A.  13.,  it  was  held 
that  freight  earned  by  a  ship  under  a  charter-party  executed 
after  the  date  of  the  Will,  and  in  respect  of  a  voyage  not 
completed  until  after  the  testator's  death,  did  not  pass 
to  A.  B.  either  as  "  money  due,"  or  as  incident  to  the 
ship  (to). 

Where  the  testator  bequeathed  all  his  ready  money  and 
debts  due  and  owing  to  him  at  his  death  to  A.,  and  all  his 
government  stuck  and  funds,  and  personal  estate,  to  B.  ; 
and  after  making  his  Will,  sold  out  a  certain  sum  of  stock, 
and  lent  it  upon  bond,  conditioned  for  replacing  the  stock 
on  a  day  specified,  which  day  he  survival:  Sir  Wm.  Grant 
held,  that  this  bond  passed  to  A.,  under  the  bequest  of  the 
testator's  debts,  the  question  depending  on  what  was  the 
actual  description  of  the  property  at  the  time  of  his  death, 
and  the  circumstance  that   the    debtor    might  still  transfer 

(j)  Carr  v.  Can-,  1  Meriv  541,  (m)  Stephenson   r.   Dowson,   3 

note  to  Devaynea  v.  Noble.     See  Beav.  342.     This  ease  was  decided 

also  Parker  v.  Marchant,  1  Thill.  en  the  ground  that  the  freight  was 

Ch.  C.  3G1,  per  Lord  Lyndhurst.  not  a  debt  due  to  the  testator  at 

Accord.  the  time  of  his  death,  because  no 

(/.•)  Bide  v.  Harrison,  L.  R.  17  debt  accrued  until  the  service  had 

Eq.  76.  been    completed,   which   did   not 

(I)  Petty  v.  Willson,  L.  E.  4  Ch.  happen  till  after  the  death  of  the 

57-1.  testator. 
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the  stock,  not  being  allowed  to  alter  or  affect  the  rights  of 
parties  (n) . 

In  the  case  of  Stenhovse  v.  Mitchell  (o),  Lord  Eldon  was 
of  opinion,  that  the  words  "  debts  due  at  my  death  from  A., 
whether  by  bonds  or  mortgages,  or  open  accounts,"  would 
have  passed  only  debts  ejusdem  generis  with  the  securities 
specified,  and  would,  therefore,  not  have  included  a  judg- 
ment debt,  had  not  the  context  of  the  will  disclosed  a  larger 
intention  ( p). 

The  bequest  of  a  debt  due  on  a  particular  security  will 
pass  the  capital  only,  and  not  arrears  of  interest  due  at  the 
testator's  death  (q)  ;  and  e  converse),  the  bequest  of  arrears 
of  a  debt  will  not  pass  the  principal  (;•). 

In  Collins  v.  Doyle  (s),  a  testatrix  who  was  entitled  to  a 
distributive  share  of  the  assets  of  an  intestate,  to  whom,  at 
her  death,  no  administration  had  been  taken  out,  bequeatbed 
"  all  such  sums  of  money  as  should  be  owing  to  me  at  the 
time  of  my  decease  from  G.  B. :"  And  it  was  holden  by  Lord 
Gifford,  that  these  words  would  not  pass  her  beneficial 
interest  in  a  sum  of  money  which  was  then  due  from  G.  13. 
to  the  estate  of  the  intestate. 

But  in  Bainbridge  v.  Bainbridge  (t),  where  testatrix  being 


(»)  Essington     v.     Vashon,     3  v.   Gibbon,   13   C.    B.    205.     And 

Meriv.  434.  -where  a  testator  ^ave  "the  amount 

(o)  11  Yes.  356.  of  the  bond  from  J.  H.,"  it  -was 

(p)  But  see  Bridges  v.  Bridges,  held  that  the  legatee  was  entitled 

Yin.    Ahr.   tit.   Devise  (0.  b.)  pi.  to  the  arrears  of  interest  upon  the 

13.     Chalmers  v.  Storil,  2  Yes.  &  bond  as  well  as  to  the  principal 

Bea.  222.  Hareourt  v.  Morgan,  2  Keen,  274. 

(q)  Boberts    r.    Kuffin,   2   Atk.  (r)  Hamilton  v.  Lloyd,  2   Ves. 

112.     Harvey   v.    Cooke,  4    Buss.  Jun.  416. 

Chanc.  Cas.  34.      But  where   the  (s)  1  Buss.  Chanc.  Cas.  135. 

bequest  was  of  "all  my  interest  (t)  9    Sim.    16.     But,   it   seems 

inn!  claim  on  household  property  that  the  estate  out  of  which  the 

in  W.  on  which  I  have  a  mortgage  money    bequeathed     is     payable, 

of  1,5007.,"  the  legatee  was  held  must   have  been   got   in    by   the 

entitled  to  the  arrears  of  interest  executor  so  as  to  constitute  a  debt 

due    upon    the    mortgage   at  the  from  him.     It  is  otherwise  if  the 

time  of  the  testator's  death.  Gibbon  estate   has   not   been   so   got   in: 
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entitled  to  her  son's  residuary  estate  (the  amount  of  which 
was  unascertained  at  her  death),  bequeathed  as  follows  :  "If 
any  debts  due  to  me  at  my  decease,  I  request  my  executors 
will  collect  and  pay  into  the  hands  of  my  children  ;  "  Sir  L. 
Shadwell,  V.-C,  held,  that  the  sou's  residue  passed  by  the 
requ< 

"Jewels."      In    the    Attorney-General   v.    J iarlev  (it),    a  "Jewels." 

"Pearls  " 

testatrix  directed  all  her  jewels   to   be   sold  to  pay  her   debts,    "Necklaces. 

except  a  particular  ring  set  with  diamonds,  which  she  gave 

to  a  friend,  and  she  then  bequeathed  the  remainder  of  her 

rings,  her    necklace  s   of  every   description,  pearls,  garnets, 

cornelians,  and  watches,  to  B. :  by  a  subsequent  testamentary 

disposition    she  gave   all    her  trinkets  of  every  denomination, 

her  jewels  excepted,  to  ('. ;  and,  in  another  part  of  the  same 

instrument,  directed  her  jewels  to  be  sold;  afterwards,  by  a 

third  testamentary  instrument,  she  bequeathed  to  C.  all  her 

trinkets  and    pearls,  with    various    specific    articles,  among 

which  were   some   rings    set    with   diamonds;   the  testatrix 

was  possessed  of  a  very  valuable  diamond  necklace  and  cross, 

and    of    a    pearl    necklace,   beside    other    necklaces,    and   of 

various  diamond  rings,  besides  those  which  were  specifically 

bequeathed:  And  it  was  held  by  Lord  Lyndhurst,  that  the 

diamond    necklace   and    cross,  and   the   diamond   rings,    not       *  r<  ' 

specifically  mentioned,  were  not  to  be  sold,  and  did  pass  to    '  Jr  *Ct^|rv^ 

B. :     His   Lordship   further  held,  that  the   pearl  necklaces 

passed  bo  B.,  under  the  gift  of  necklaces  of  every  description, 

and  did  not  pass  to  C.  under  the  gift  of  pearls. 

The  term  "  plate  "  has  been  held  to  be  confined  to  articles  piate. 
of  solid  silver  and  not  to  include  a  plated  service  (x). 

"Books."     In  Willis  v.  Curtois  (y),  a  question  arose  under   ;'j;ooks." 
the  AVill  of  the  celebrated  Dr.  Willis,  whether  a  collection  of 

Martin  v.  Elobson,  L.  K.  8  (  h.401 ;  6trong  box  were  held  not  to  pass 

and  Bee  the  observations  of  James,  undei  a  bequest  of  "jewellery."' 

L.  J.,  in  that  case  on  the  case   of  Sudbury  v.  Drown,  4  W.  K.  736. 

Bainbridge  v.  Bainbridge,  ib.  405.  (x)  H olden   v.   Ramsbottom,   4 

(it)  5  Russ.  173.     A  bag  of  coins  Gift'.  205. 

found  by  executors  in  a  testator's  (y)  1  Beav.  189. 
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"  Personal 
ornament-. 


"  Linen  an< 
clothes." 


Medals 


Portraits. 


Plantation 


books  bound  into  volumes,  which  contained  manuscript  notes 
of  his  attendance  upon  King  George  III.,  would  pass  by  a 
bequest  to  his  nephew,  a  gentleman  engaged  in  the  like 
branch  of  the  medical  profession  as  the  testator,  of  "all  and 
every  the  books  in  and  about  my  house  in  Tenterden  Street  :"' 
Lord  Langdale,  M.  E.,  held  in  the  affirmative. 

"Personal  ornaments."  In  the  construction  of  the  same 
Will,  his  Lordship  held,  that  a  pocket-book  and  a  case  of 
instruments,  usually  carried  about  the  person  of  the  testator, 
did  not  pass  under  a  bequest  of  "  personal  ornaments."  But 
the  learned  judge  inclined  to  be  of  opinion  that  a  gold  pencil 
case,  toothpick  case,  lip-salve  box,  and  eye-glass,  similarly 
circumstanced,  would  pass. 

"Linen."  Under  this  term,  without  qualification,  table 
and  bed  linen,  and  every  article  to  which  that  general  word 
can  be  applied  will  pass :  But  where  there  is  a  bequest  of 
"all  linen  and  clothes  of  all  kinds,"  it  has  been  held,  that 
only  body  linen  will  pass  ( : ). 

"Medals."  By  this  word,  curious  pieces  of  current  coin, 
which  have  been  kept  by  the  testator  with  his  medals,  have 
been  held  to  pass  (a). 

"Portraits."  Where  a  testator  bequeathed  the  portraits 
of  himself,  of  his  grandfather  and  grandmother,  and  of  his 
mother,  and  of  the  Duke  of  Schomberg,  to  A.  B. ;  and  the 
testator  had  one  portrait  of  himself,  one  of  his  grandfather 
and  grandmother,  and  one  of  his  mother,  and  a  three-quarter 
portrait  and  a  portrait  in  crayon  of  the  Duke  of  Schomberg, 
and  also  a  picture  in  which  the  duke  is  represented  on  horse- 
back, with  a  battle  in  the  distance ;  it  was  held  that  that 
picture  was  a  portrait  of  the  duke,  and  that  it  passed,  together 
with  all  the  other  portraits,  by  the  bequest  (b). 

It    should    seem,  that   by    a    devise   of    a   West   Indian 


(z)  Hunt  r.  Hort,  3  Bro.  C.  C. 
311. 

(«)  Bridgman   v.'  Dove,  3  Atk. 
202. 


(/')  Duke  of  Leeds  v.  Amherst, 
13  Sim.  459,  affirmed  by  Lord 
Lyudhurst,  C. 
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plantation,  the  stock,  implements,  utensils,  &c,  upon  it  will  in  the  West 

pass(r).  Indies. 

Mistakes  in  the  description  of  legacies,  like  those  in  the  Mistakes  in 
description  of  legatees,  may  be  rectified  by  reference  to  the  'Kgacf  °D 
terms  of  the   gift,  and  evidence  of  extrinsic  circumstance, 
taken  together  [d). 

The  error  of  the  testator,  says  Swinburne  (e),  in  the  proper 
namr  of  the  thing  bequeathed,  did  not  hurt  the  validity  of  the 
legacy,  so  thai  the  body  or  substance  of  the  thing  bequeathed 
is  certain  :  As  for  instance,  the  testator  bequeathed  his  horse 
Cripple,  when  the  name  of  the  horse  was  Tulip;  this  mistake 
shall  not  make  the  legacy  void;  for  the  legatary  may  have  the 
horse  by  the  last  denomination;  for  the  testator's  meaning 
was  certain,  that  he  should  have  the  horse  ;  if  therefore  he 
hath  the  thing  devised,  it  is  not  material  if  he  hath  it  by  the 
right  or  the  wrong  name. 

Accordingly,  in  Door  v.  Geary(f),  where  a  husband 
bequeathed  to  his  wife  700/.  East  India  stock,  having  none; 
but  theiv  was  700/.  Bank  stock,  to  the  surplus  of  which  the 
wife  was  entitle  d  as  an  executrix,  after  payment  of  her  testa- 
tor's debts,  and  which  the  husband  afterwards  transferred  in 
his  own  name:  Lord  Hardwickc  held,  that  the  70(1/.  Bank 
stock  should  go  to  the  wife;  the  learned  Judge  being  of 
opinion,  that,  as  it  was  a  case  merely  of  error  of  description, 
the  words  "East  India  "should  be  rejected:  and  his  Lord- 
ship said  it  was  no  greater  mistake  than  the  devise  of  a  black 
horse,  the  testator  having  only  a  white  horse,  where  the  word 
"black"  shall  be  rejected (g). 

(0  Luahington  p.Sewell,  l  Sim.      ,„,  this  case  of  Tindal    C    J     i„ 
f6;    S"'    W l    ''•    Gaynon,    1      Miller  v.  Travers,  8  Bin«*    ?59 

^•ff"     J  '  and  of  Lord  Langdale,  Lindgren 

W  Ante^.  1010,  et8eq.:faidpost,      v.  Lindgren,  9    Beav     36?    363 

n0]\{t  „              ,  365.  Gallini  v.  Noble,  3  Meriv! 

(e)  1 1.  7   s.  .,,  pi.   7.     See  also  691.  AUonl   v.   Green,   5   Madd 

Godo  ph.Pt.  3,  ,  25  B.  10.  92.  Kin,    ,    Wright,'    14    Sine 

(/)  1  Ves.  Sen.  2o5.  400.  Howard     v.     Conway,     l 

(3)1 See  also  Swinb.  Pt.  7,  s.  5,  Coll.  87.     Purchase  v.  Shallis    ■> 

v      L   tr       J*   Miklmay'  3      H-    &    1V-    354-      Quennell,. 
<es.  306,  310,    and   the  remarks      Turner,  13  Beav.  240.     Goodlad  v 
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Where  inten- 
tion plain,  a 
mistake  in 
calculation 
will  not 
defeat  it. 


Again,  where  the  intention  of  the  testator  is  plain,  a 
mistake  in  his  calculation  shall  not  defeat  that  intention. 
Thus  in  Milner  v.  Miner  (It),  Sir  W.  Milner  bequeathed  a 
legacy  in  this  manner:  "I  give  my  daughter  Mary  3,5007., 
which  with  6,000/.  she  is  entitled  to  by  my  marriage  settle- 
ment, and  5001,  from  her  father-in-law,  make  up  10,000/., 
which  I  design  for  her  fortune  :  "  In  fact  she  was  entitled 
only  to  5,000/.  by  ihe  settlement  :  And  Lord  Hardwicke 
held,  that  she  was  entitled  to  have  4,500/.  under  the  Will. 
Again,  in  Ouseley  v.  Anstruther(i),  a  testator  after  reciting, 
inaccurately,  that  his  wife  was  entitled  for  life  to  39,000/. 
settled  on  his  marriage,  which  he  stated  would,  at  four  per 
cent.,  yield  1,560/.,  directed  his  trustees  to  add  an  annuity  of 
440/.  to  raise  her  jointure  to  2,000/.  :  And  it  was  held  that 
she  was  entitled  to  have  her  annuity  made  up  to  2,000/.  at 
all  events  (/.')• 

So  in  Trevor  v.  Trevor  (/),  a  testator  gave  his  wife  an 
annuity  of  100/.  and  the  sum  of  1,000/.,  which  he  considered 
would,  with  the  property  she  was  entitled  to  after  his  death, 
make  up  to  her  an  income  of  2,500/.  a-year.  In  fact  those 
gifts  made  up  her  income  only  to  1,800/.  a-year :  And  Sir 
John  Leach,  M.  II.,  held,  that  she  was  entitled  to  have  the 
deficiency  supplied  out  of  the  testator's  residuary  estate. 
Again,  in  J  arch  in  v.  Fortcscuc  (m),  a  testator  by  a  codicil 
gave  to  a  legatee  "  500/.  in  addition  to  1,500/.  which  I  had 
before  bequeathed  to  him : "  The  testator  had  in  fact 
bequeathed  to  him  1000/.  only  :  And  it  was  held  that  the 
legatee  was  entitled  to  2,000/.  by  implication. 

But  in  a  late  case,  where  a  testator  after  reciting  that  he 
had  advanced  to  a  legatee  a  certain  sum  directed  that  sum  to 
be  considered  as  a  payment  on  account  of  the  legacy,  and  the 


Burnett,  1  Kay  &  J.  341.  Ed- 
munds c.  Waugh,  4  Drew.  275. 
Waters  v.  Wood,  5  De  G.  &  Sm. 
717.  Thompson  r.  Whiteloek,  4 
De  U.  &  J.  490.  Morgan  v.  Middle- 
miss,  35  Beav.  278.  Ives  v.  Dodg- 
son,  L.  B.  9  E«i.  401. 


(h)  1  Yes.  Sen.  106. 
(/)  10  Beav.  459. 
(/„•)  See  also  Beadr.  Strangeways, 
14  Beav.  139. 
(I)  5  Buss.  24. 
O)  10  Beav.  259. 
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advance  in  fact  made  was  less  than  the  sum  recited  as  having 
been  advanced,  the  legatee  was  held  to  be  bound  by  the 
erroneous  recital,  and  the  sum  mentioned  by  the  testator  was 
deducted  from  the  legacy  (>/). 

And  it  has  been  held  that  where  a  testator  has  given  a 
certain  sum  as  a  debt  due  to  the  person  to  whom  he  gives  it, 
the  circumstance  that  he  does  not  owe  to  that  person  so 
much  as  he  has  given  will,  in  the  absence  of  evidence  of 
intention  to  confer  a  bounty  on  the  donee,  either  express  or 
to  be  inferred  from  the  whole  "Will,  cut  down  the  amount  of  the 
bequest  to  the  amount  of  the  debt  actually  due  from  the 
testator.  Thus  in  Wilson  v.  Morley  {<>)  a  testator  directed 
his  debts  to  be  paid,  "  including  a  debt  of  300/.  owing  from 
me  to  my  daughter."  He  owed  his  daughter  150/.  only.  It 
was  held  that  she  was  not  entitled  to  receive  more  than  the 
150/. 

The    rules,    which    there    already    has    been    occasion   to  Admissibility 

state  {}>)  as  to  the  admissibility  of  evidence  of  extrinsic  facts,  asCertain  the 

and  of  extrinsic  evidence  of  intention,  in  order  to  enable  the   tlnnS  be- 
queathed. 

Court  to  identify  the  person  intended  by  the  testator  to  be 
the  object  of  his  bounty,  are  equally  applicable,  mutatis 
mutandis,  as  to  the  admissibility  of  such  evidence  for  the 
purpose  of  making  certain  the  thing  intended  to  be  bequeathed 
by  him  (q). 

(»)2feAird'a Estate,  12 CD. 291.  Whitfield  v.   Clemment,   1    Mer. 

This  was  followed  in  Re  Wood,  32  402,  on   the  ground  that  in  that 

< '.  I )  517,  in  which  case  Be  Tay-  case  there  was  inferred  an  inten- 

lor's  Estate,  22  C.  D.  495,  was  re-  tion  to  confer  a  bounty, 

ferred  to  in  argument  as  in  effect  (}>)  Ante,  p.  1012,  el  seq. 

overruling    /.'<    Aird.      North,  J.,  (</)  See  further,  on  this  subject, 

however,   held   that    he    was  not  Lindgren    v.    Lindgren,    9  Bear, 

bound   by   Re    Taylor,   inasmuch  358.     Eicketts  v.  Turquand,  1  H. 

as  that  case  did  not  in  terms  over-  L.    ('.    472.      Webb    v.    Byng,    1 

rule  lie  Aird,  and  as  the  decision  Kay  &  J.  580.     Hewson  v.  Reed,  5 

of  the   Court  of    Appeal   therein  Madd.    431.     See   also    Castle    v. 

was  based    on    the    very   special  Fox,    L.    R.     11     Eip    542.      If, 

words  of  the  Will  and  codicil.  on  such  evidence  being  admitted, 

(o)  5  C.  D.  776.      In  this  case  it  appears  that  there  was  property 

Fry,  J.,  distinguished  the  case  of  correctly  answering  to  the  speci- 
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Property  con- 
tracted for  by 
testator  will 
pass  by  a  de- 
scription of  it 
as  testator's 
actual 
property. 


It  may  here  be  observed  that  what  a  party  is  entitled  to 
under  a  contract  he  may  well  be  taken  to  consider  as  his  own. 
Thus  lands  contracted  for  will  pass  by  a  general  devise  of  all 
the  testator's  lands  and  of  all  the  lands  purchased  by  him, 
although  he  had  other  lands  purchased  and  actually  con- 
veyed (r).  And  so  if  a  testator  contract  for  the  purchase  and 
transfer  of  a  particular  description  of  stock,  and  then  be- 
queaths all  he  possesses  or  has  of  such  stock,  it  will  pass  (s). 
So  if  a  testator,  having  contracted  for  the  purchase  of  a  large 
quantity  of  wool,  should  make  his  Will,  bequeathing  to  one 
person  all  his  personal  estate  except  his  wool,  and  to  another 
all  his  wool,  this  would  be  a  good  bequest  of  the  wool, 
although  the  party  contracting  to  sell  it  had  it  not  him- 
self, but  had  to  procure  it  to  enable  him  to  fulfil  his 
contract  (£). 


lied  description,  no  evidence  can 
be  admitted  to  show  that  the  be- 
quest was  intended  to  apply  to 
other  property  :  Horwood  v.  Grif- 
fith, 4  De  Gex,  M.  &  G.  708, 
by  Lord  Justice  Tinner.  Webber 
v.  Stanley,  16  C.  B.  N.  S.  698. 
Two  rules  which  have  been  laid 
down  with  reference  to  uncertain 
description  of  lands  the  subject  of 
devises,  and  the  admissibility  of 
extrinsic  evidence,  seem  equally 
applicable  to  bequests  of  per- 
sonalty. These  rules  are  firstly : 
that,  when  a  devise  is  made  in  terms 
which  apply  specifically  to  a  de- 
finite subject,  the  operation  of  that 
devise  cannot  be  extended  beyond 
the  very  terms  in  which  it  is  ex- 
pressed; nor  can  evidence  be  re- 
sorted to  forthe  purpose  of  showing 
that  something  different  from  the 
description  was  intended  by  the  tes- 
tator. Secondly,  that  if  the  words 
of  description  when  examined  do 
not  fit  with  accuracy,  and  if  there 
must  be  some  modification  of  some 


part  of  them,  in  order  to  place  a 
sensible  construction  on  the  Will, 
the  whole  thing  must  be  looked  at 
fairly,  in  order  to  see  what  are  the 
leading  words  of  description  and 
what  is  subordinate  matter,  and 
for  this  purpose  evidence  of  ex- 
trinsic facts  may  be  regarded. 
Whitfield  v.  Langdale,  1  C.  D.  61, 
74.  Hard  wick  v.  Ilardwick,  L.  B. 
10  Eq.  168,  175.  See  also  Gordon 
r.  Gordon,  L.  E.  5  H.  L.  254.  Hall 
v.  Hill,  4  Ir.  Eq.  Eep.  27.  Millard 
v.  Bailey,  L.  E.  1  Eq.  378. 

(?•)  Acherley  r.  Vernon,  10  Mod. 
518,  526. 

(s)  Collison  v.  Girling,  4  M.  & 
Cr.  63,  75.  See  also  Ellis  v.  Eden, 
25  Beav.  4S2. 

(t)  Collison  v.  Girling,  4  M.  & 
Cr.  74,  75.  See  also  Field  v. 
Peckett,  29  Beav.  573,  where 
cabinets  ordered  and  made  but 
not  delivered  to  the  testator  be- 
fore his  death  passed  under  a 
bequest  of  "furniture." 
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SECTION    V. 

Of  Legacies  Vested  or  Contingent. 

There  has  already  been  occasion  to  show  (u),  that  con- 
tingent and  executory  interests,  though  they  do  not  vest  in 
possession,  may  vest  in  right,  so  as  to  be  transmissible  to 
the  executors  or  administrators  of  the  party  dying  before  the 
contingency  on  which  they  depend,  takes  effect :  But  where 
that  contingency  is  the  endurance  of  life  of  the  party  till  a 
particular  period,  the  interest  will  obviously  be  altogether 
extinguished  by  his  death  before  that  period. 

The  object  of  the  present  section  is  to  ascertain  the  circum-  Object  of 

stances  under  which  a  legacy  is  to  be  regarded  as  a  vested 

interest,  or  as  contingent  on  the  event  of  the  endurance  of 

the  life  of  the  legatee  :  or,  in  other  words,  in  what  cases  the 

interest  in  a  Legacy  will  be  so  fixed  as  to  be  transmissible  to 

the  executor  or  administrator  of  the  legatee,  though  he  die 

before  the  time  arrives  for  the  payment  of  the  money ;  and 

on  the  other  hand,  in  what  cases  the  legacy  will  lapse  by  the 

death  of  the  legatee. 

The  general  principle,  as  to  the  lapse  of  legacies  by  the  General  prin- 
ciple as  to 
death  of  the  Legatee,  may  he  stated  to  be,  that  if  the  legatee  lapse  of 

die  before  the  testator's  decease,  or  before  any  other  condition  j;!;^,"^  N 

precedent  to  the  vesting  of  the  legacy  is  performed,  the  legacy  legatee 

lapses,  and  is  not  payable  to  the  executors  or  administrators 

of  the  legatee.     It  is  proposed,  in  pursuing  this  subject,  to 

treat,  1st.  Of  legacies  lapsed  by  the   death  of  the  legatee 

before  the  death  of  the  testator  :  2ndly.  Of  legacies  lapsed  by 

the  death  of  the  legatee  after  the  death  of  the  testator  :  3rdly. 

Of  the  lapse  of  legacies  charged  on  a  real  fund:   4th.  Of 

the  lapse  of  legacies  charged  on  a  mixed  fund  of  realty  and 

personalty. 

(«)  Ante,  p.  773. 


1072 


Of  Lapsed  Legacies.     [Pt.  in.  Bk.  ill. 


General  rule 
that  unless 
the  legatee 
survive  the 
testator  the 
legacy  lapses  : 


1.  Of  Legacies  lapsed  by  the  death  of  the  Legatee  before 
the  Testator. 

It  lias  been  established  from  the  earliest  periods,  both  in 
the  Ecclesiastical  Courts  and  in  Equity,  that  unless  the 
legatee  survive  the  testator,  the  legacy  is  extinguished  : 
neither  can  the  executors  or  administrators  of  the  legatee 
demand  the  same  (r).  And  Swinburne  puts  the  case  of  the 
testator  and  legatee  being  drowned  in  the  same  ship,  or  both 
being  struck  to  death  by  the  fall  of  a  house,  in  which  case  he 
lays  it  down,  that  as  they  both  died  at  the  same  time,  the 
legacy  is  not  due,  and  consequently  not  transmissible  to  the 
executors  or  administrators  of  the  legatee.  In  cases  of  this 
kind  the  question  of  survivorship  is,  by  the  law  of  England, 
a  matter  of  evidence  merely,  and,  in  the  absence  of  evidence, 
there  is  no  rule  or  conclusion  of  law  on  the  subject :  And  as 
the  onus  of  proof  lies  on  the  representatives  of  the  legatee, 
they  cannot  claim  the  legacy,  unless  they  can  produce  positive 
evidence  that  he  was  the  survivor  (x). 


(r)  Swinb.  Pt,  7,  s.  23,  pi.  1. 
Godolph.  Pt.  3,  c.  25,  s.  25. 
Wentw.  Off.  Ex.  436,  14th  edit. 

(r)  Underwood  v.  Wing,  4  De 
Gex,  M.  &  G.  633.  19  Beav.  4:.!). 
Taylor  v.  Diplock,  2  Phillim.  261, 
ante,  p,  402.  Satterthwaite  r. 
Powell,  1  Curt,  705.  Barnett  v. 
Tugwell,  31  Beav.  232.  It  will  be 
observed  that  Swinburne,  in  tin- 
passage  above  cited,  assumes  that 
the  testator  and  legatee  must  be 
taken  to  have  died  at  the  same 
time  :  And  it  appears  to  have  been 
sometimes  deemed  a  rule  in  the 
Ecclesiastical  Court,  that  they 
must,  under  such  circumstances, 
be  presumed  to  have  perished  at 
the  same  moment,  unless  proof 
can  be  obtained  as  to  the  exact 
time  when  either  of  them  died  : 


InthegoodsofSelwyn,3Hagg.749. 

But  it  can  hardly  be  assumed  as  a 
fact  that  two  human  beings  ceased 
to  breathe  at  the  same  moment 
of  time  :  Underwood  v.  Wing,  4  De 
Gex,  M.  &  G.  661,  by  Lord  Cran- 
worth,  C.  And  in  the  same  case, 
in  the  House  of  Lords,  sub  nam. 
Wing  v.  Angrave,  8  H.  L.  C.  183, 
it  was  laid  down  that  there  is  no 
presumption  of  law  arising  from 
age  or  sex  as  to  survivorship  among 
persons  whose  death  is  occasioned 
by  one  and  the  same  cause  :  Nor  is 
there  any  presumption  of  law  that 
all  died  at  the  same  time.  But  the 
question  is  one  of  fact,  depending 
wholly  on  evidence  ;  and  if  the 
evidence  does  not  establish  the 
survivorship  of  any  one,  the  law 
will  treat  it  as   matter  incapable 
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Not  only  in  cases  of  bequests  of  money,  or  of  other  chattels 
in  possession,  but  also  of  a  debt  due  from  the  legatee  to  the 
testator,  the  legacy  will  lapse  by  his  death  before  the  testator, 
and  the  executor  of  the  legatee  must  pay  the  money  :  Thus 
in  Maitland  v.  Adair  (if),  the  words  in  the  "Will  were,  "I 
devise  to  my  brother  2,000/.  :  I  also  return  him  his  bond  for 
400/.,  with  interest  thereon,  which  he  owes  me  :  "  The  brother 
died  in  the  lifetime  of  the  testator  :  The  bond  was  a  joint 
bond  in  the  Scotch  form,  by  the  testator's  brother  and  son  : 
The  question  was,  whether  the  disposition  of  the  bond  by  the 
"Will  amounted  to  a  release,  or  was  only  a  legacy,  and  there- 
fore lapsed  :  Lord  Loughborough,  C,  held  very  clearly,  that 
it  was  a  legacy  to  the  brother  which  had  lapsed  (z). 

"Where,  however,  a  testator  by  his  "Will  declared  that  one- 
fifth  of  thf  residue  of  his  personal  estate  should  be  divided 
amongst  certain  (if  his  creditors  named  in  a  schedule  to  his 
Will,  and  the  schedule  contained  both  the  names  of  the 
creditors  and  the  debts  due  to  them  respectively,  the  remedy 
f,.r  the  r<  covery  of  which  was  barred  by  the  Statute  of  Limi- 
tations :  it  was  held  by  Lord  Lyndhurst,  C.  B.,  and  after- 
wards by  Alderson,  1!.,  that  the  parties  so  named  in  the 
schedule  were  not  to  be  considered  as  legatees,  but  as  cre- 
ditors, and  consequently  that  the  representatives  of  such  as 

of  being  determined:  The  onus  Y.  k  Cull.  Ch.  C.  117,  126.  Oni- 
on// is  on  thf  person  asserting  maney  v.  Stilwell,  23  Beav.  328. 
the  affirmative :  See  In  the  goods  In  the  goods  of  Wainwright,  1 
of  Shilling,  Dea  ,v  Sw.  l^i.  See  Sw.  &  Tr.  257.  In  the  goods  of 
also,  on  this  subject,  Wright  v.  Wheeler,  31  L.  J.,  P.  M.  &  A.  40. 
Sarmnda,  reported  in  the  notes  to  In  the  ;_j(>ods  of  Camiichael,  32 
2  l'hillini.  266,  and  in  Evans's  edit.  L.  J.,  P.  M.  &  A.  70.  Be  Green's 
of  2  Salk.  593  Wright  Settlement,  L.  E.  1  Eq.  288.  In 
..  Netherwood).  General  Stan-  the  goods  of  Alston,  [1892]  P.  142. 
wix's  case,  reported  as  Rex  v.  Dr.  (y)  3  Yes.  231. 
Hay,  1  W.  PI.  640.  Broughton  v.  (.?)  See  further  on  this  suhject, 
Randall,  Cm.  Eliz.  503.  Hitch-  Elliott  v.  Davenport,  1  P.  Wms. 
cock  v.  Beardsley,  West's  Cas.  83.  Toplis  v.  Baker,  2  Cox,  118. 
temp.  Hard.  445  (stated  ante,  p.  Izon  v.  Butler,  2  Price,  34.  Att.- 
742).  Colvin  r.  Procurator-Gen.,  Gen.  v.  Holbrook,  3  Y.  &  J.  114  ; 
1  Hagg.   92,    Sillick  v.  Booth,  1  S.  C.  12  Price,  407. 

W.E. — VOL.    II.  N 
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died  in  the  testator's  lifetime  were  entitled  to  the  benefit  of 

the  Will  (a). 
even  where  Even  in  a  case  where  a  legacy  is  given  to  a  man  and  his 

the  legacy  is       executors,  administrators,  and  assigns,  or  to  a  man  and  his 

given  to  the  ,  , 

legatee  and  his  representatives,  if  the  legatee  dies  before  the  testator,  tnougn 
executors,  &c;  ^e  executors  are  named,  yet  the  legacy  is  lost :  for  the  words 
"  executors,  administrators  and  assigns,  &c,"  are  considered 
as  only  descriptive  of  the  interest  bequeathed  ;  and  those  who 
take  by  representation  only  cannot  be  entitled  to  anything  to 
which  the  person  they  represent  neve-  had  any  title  (b). 

So  where  a  legacy  is  given  to  A.  for  life,  and  after  the 
death  of  A.  to  B.  or  his  proper  representatives,  in  case  of  his 
dying  before  A.,  if  B.  dies  in  the  lifetime  of  the  testator,  the 
legacy  lapses  (c).  Again,  if  a  legacy  be  given  to  a  man,  and 
directed  to  be  paid  to  him  or  his  executors,  or  administrators, 
or  personal  representatives,  or  to  his  heirs,  at  the  end  of  a 
year  after  the  testators  death,  and  the  legatee  die  before  the 
testator,  the  legacy  intended  for  him  will  lapse  (d). 

But  if  instead  of  the  words  "  personal  representatives,"  the 
word  "heirs"  be  used,  it  has  been  held  that  this  shows  an 


(a)  Williamson  v.  Naylor,  3  Y.  Martin,  coram  Lord  Cran worth,  (_'., 

&   Coll.    208.       See   also   Accord.  7  De  Gex,  M.  &  G.  429. 

Philips  r.    Philips,    3  Hare,  281.  (&)  Elliott    v.  Davenport,    1  P. 

Where  a  testator,  who  was  a  cer-  Wins.   83.      Corbyn  v.  French,  4 

tiiicated    bankrupt,    directed    his  Ves.  435.   Shiittleworth v.  Greaves, 

executors  to   pay  in   full  all  his  4  Mylne  &  Cr.  35.     Ante,  pp.  991, 

creditors  who  had  proved  in   the  992. 

bankruptcy,  it  was  held  that  this  (c)  Corbyn  v.   French,    4  Yes. 

direction  must   be    regarded  as  a  418,435.    It  will  be  observed,  that 

bounty,  not  only  in  favour  of  those  the  substitution  of  the  executors  in 

creditors    who    survived  the   tes-  tins  case  did  not  refer  to  the  lega- 

tator,  but  of  the  representatives  of  tee's  dying  before  the  testator,  but 

those  who  predeceased  him  ;    for  to  his  dying  before  the  time  of  the 

that   his   object  was  to  discharge  payment  of  the  legacy  :  SeeAcrm-d. 

a  moral  duty,  which  object  could  Bone  v.  Cook,  M'Clel.  169.     S.  C. 

not  be  attained  if  his  bounty  was  13  Price,  332. 

to  be  limited  to   those   creditors  (d)  Tidwell  v.  Ariel,  3  Madd. 

who  smvived  him  :  Re  Sowerby's  403.     See  also  Smith  v.  Oliver,  11 

Trust,  coram  Wood,  V.-C,  2  Kay  Beav.  494.     Thompson  v.  White- 

&  J.  630.     S.  C,  nomine  Turner  r.  lock,  4  De  G.  &  J.  490. 
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intention  on  the  part  of  the  testator,  that  the  persons  he 
designates  as  "  heirs  "  are  to  take  by  way  of  substitution 
whenever  the  legatee  may  die,  and  there  shall  be  no  lapse 
though  he  die  in  the  lifetime  of  the  testator  (e).  In  such  a 
case  the  heirs  do  not  take  by  way  of  transmission  or  as  repre- 
sentatives, but  as  persona  designate  (f). 

In  Edwards  v.  Saloway  (g)  there  was  a  gift  of  residue  to 
the  testator's  wife  fur  life  to  her  separate  use,  with  an  abso- 
lute power  of  appointing  the  principal  by  deed  or  Will,  and  a 
gift  in  default  of  such  appointment  to  her  next  of  kin,  as  in 
case  of  an  intestacy  :  And  Lord  Cottenham,  C,  held,  that  the 
gift  of  the  principal  hud  not  lapsed  by  the  death  of  the  wife  in 
the  testator's  lifetime,  but  that  her  next  of  kin,  according  to 
the  statute,  were  entitled  to  the  benefit  of  it  (//)• 

But  this  general  rule  may  be  controlled  by  the  manifest  tliis  rule  con- 
intention  of  the  testator,  appearing  on  the  face  of  the  Will,   manifest 
that  the  legacy  shall  not  lapse,  and  by  his  distinctly  providing   l"t°ntIon 

a  substitute  for  the  legatee  dying  in  his  lifetime  (?)  ;  though,  substitute 

«•  n  •  being  declared 

in  order  to  enect  this  object,  he  must  declare  either  expressly,  for  the 

or  in  terms  from  which  his  intention  can  be  with  sufficient    eSatee  ■ 
clearness  collected,  what  person  or  persons  he  intends  to  sub- 
stitute for  the  legatee  dying  in  his  lifetime  (li). 

Thus  where  there  is  a  bequest  "  to  A.  or  his  personal  substitution 

iuijilii'il  by  ;i 

(0  /,',    Porter's  Trusts,  4  Kay  &  (g)  2  Phil.  C.  C.  (525. 

J.  188  ;  and  see  the  observations  of  (/<)  See  accord.  Nicholls  v.  Havi- 

Wood,V.-C.,4  K»\  &J.  L96,  as  to  land,    1    K.    &   J.   T)04.      But   see 

the  construction  put  on  the  word  Baker  v.  Hanbury,  3  Russ.  Ch.  ('. 

"  heir  "  in  Tidwell  r.  Ariel,  uhi  sup.  340. 

But  where  a  testator  bequeathed  a  (i)  Sibley  v.  Cook,  3  Atk.  372. 

silver  cup  to  Lord  S.  and  his  1«  irs  Toplis  o.  Baker,  2  Cox,  121.  Bridge 

as  a  heirloom,  and  the  person  who  v.  Abbott,  3  Bro.  C.  C.  224.  Browne 

was  bonl  S.  at  the  date  of  the  Will  v.  Eope,  L.  R.  14  Ei\.  343.     But  it 

died  before  the  testator  leaving  a  is  uot  allowable  to  prove  this  in- 

Buccessor  to  the  title,  ii  was  held  tention  by  evidence  dehors  the  Will, 

that  the  bequest  lapsed.  ReWhor-  Maybank  v.  Brooks,  1  Bro.  C..C. 

wood,  34  C.  D.  446.  84. 

(/)  See  ante,  p.  967,  tt  seq.,  as  to  (k)  Browne  v.  Hope,  L.   R.  14 

the  meaning  of  the  word  "heir"  in  Eq.  343. 
such  eases. 

K  2 
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or  his  persona] 
representa- 
tives,"' or  to 
' '  A.  or  his 
heirs: "; 
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representatives,"  or  "  to  A.  or  bis  heirs,"  the  word  "  or," 
generally  speaking,  implies  a  substitution,  so  as  to  prevent  a 

lapse  (I). 

But  in  the  case  of  a  bequest  to  children,  &c,  in  a  class,  and 
the  representatives  of  such  as  are  dead,  a  question  may  arise 
whether  the  representatives  are  to  take  by  way  of  original 
substantive  limitation,  or  by  way  of  substitution  only.  If  by 
the  latter,  none  are  entitled  but  such  as  represent  parties  who 
could  have  taken  as  original  legatees.  A  gift  to  issue  is  sub- 
stitutional, when  the  share  which  the  issue  are  to  take  is,  by  a 
prior  clause,  expressed  to  be  given  to  the  parent  of  such  issue, 
and  a  gift  to  issue  is  an  original  gift,  when  the  share  which 
the  issue  are  to  take  is  not,  by  a  prior  clause,  expressed  to  be 
given  to  the  parent  of  such  issue  (m). 


(I)  Gittings  r.  McDermott,  2  M. 
&  K.  69,  and  the  authorities  col- 
lected ante,  pp.  977,  978  ;  compare 
pp.  967,  968. 

(m)  Lanphier  v.  Buck,  2  Dr.  &; 
Sm.  494.  Christopherson  v.  Xaylor. 
1  Mer.  320.  Butter  r.  Ommaney, 
4  Russ.  73.  See  also  lie  Webster's 
Estate,  23  C.  D.  737,  in  which  case 
Kay,  J.  says  :  "  The  law  was  settled 
long  ago  in  the  case  of  Christopher- 
son  v.  Xaylor.  There  a  rule  was  laid 
down  that  where  there  is  a  gift  to 
a  class  and  then  a  substitutionary 
gift  of  the  share  of  any  one  of  the 
class  who  should  die  in  the  life- 
time of  the  testator,  no  one  can 
take  under  the  substitutionary  gift 
who  is  not  able  to  predicate  that 
his  parent  might  have  been  one  of 
the  original  class,and  consequently, 
if  the  parent  was  dead  at  the  date 
of  the  Will,  and  therefore  by  no 
possibility  coul  d  have  taken  as  one 
of  the  original  class,  his  issue  are 
not  able  to  take  under  the  substi- 
tutionary gilt.''  Now,  beyond  all 
doubt,  that  is  still  the  law.    It  was 


laid  down  in  the  case  of  Christo- 
pherson v.  Naylor,  and  that  case 
has  been  reci  gnised  by  James,  L.J., 
in  Re  Hotchkiss's  Trusts,  L.  R.  8 

Ecp  643,  and  by  the  Court  of 
Appeal  in  the  cases  of  Hunt'  r  i>. 
Cheshire,  L.  R.  8  <'h.  751,  Wesl 
v.  Orr,  8  C.  D.  60,  and  Re  Musther, 
43  C.  D.  569.  But  the  rule  in 
Christopherson  v.  Xaylor  has  not 
always  been  accepted  without 
question:  see  Parsons  v.  Gulliford, 
10  Jui.,  N.  S.  231.  Gowling  v. 
Thompson,  L.  R.  11  Eq.  366  »). 
Re  Potter's  Trust,  L.  R.  8  Eq.  52. 
Adams  v.  Adams,  L.  R.  14  Eq.  246. 
Re  Speakman,  4  C.  D.  620  (dis- 
senting from  Stewart  v.  Jones,  3 
Be  G.  &  J.  532).  Re  Lucas's  Will, 
17  C.  D.  788  :  and  there  is  a  good 
deal  of  authority  to  show  that  the 
rule  is  subject  to  the  rule  laid  down 
in  i2e  Potter's  Trust  (vbi  sup.),  viz. 
that,  where  there  is  a  gift  to  a  class 
of  persons,  with  substitution  to  their 
issue  in  case  of  their  dying,  that 
means,  that  whether  they  are  dead 
when  the  Will  is  made  or  die  after- 
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But  if  there  is  an  original  substantive  gift  to  two  classes  of 
legatees,  viz.  first  to  the  children  of  a  legatee  for  life,  living 
at  the  time  of  his  decease  :  and,  secondly,  to  the  issue  of  such 
of  them  as  shall  then  be  dead  leaving  issue,  the  issue  of  a 
child  who  was  dead  (it  the  date  of  the  will  may  be  entitled  to 
a  share  (??)• 


wards,  the  substituted  class  takes  in 
each  case.  The  two  rules  are  difficult 
to  reconcile,  but  the  great  majority 
of  cases  in  which  the  rule  in  /.'• 
Potter's  Trust  has  been  applied, 
may  be  explained  upon  the  prin- 
ciple of  Loring  v.  Thomas,  1  Dr.  & 
Sin.  497,  in  which  Kindersley, 
Y.-< '.  (disapproving  the  decision  of 
Sir  .1.  Leach,  M.  1!.,  in  Waugh  r. 
Waugh,  _'  M.  &  K.  41,  upon  a  Will 
containing  tie1  words  "so  that  the 
children  should  take  only  tie-  share 
which  their  parent  would  have 
taken  if  living,")  pointed  nut  that 
such  a  gift  was  not  neci  9sarily  to 
he  construed  as  a  substitutional 
-ill  in  the  Bense  of  l  Ihristopherson 
r.  Naylor,  but  a  gift  to  the  issue, 
not  of  the  share  of  the  deceaa  d 
parent)  bul  of  the  share  which  the 
parent  of  the  issue  would  have 
taken  if  living  at  the  death  of  the 
tor,  which  might  well  include 
the  children  of  a  parent  who  was 
dead  at  the  date  of  the  "Will.  Pro- 
bably  the  rule  in  ( Ihristopherson  v. 
Naylor  will  be  applied  in  cases 
where  the  gift  is  a  Lilt  to  the 
children  or  their  heirs  without 
more,  but,  where  there  is  something 
more,  the  question  will  always  be, 
whether  an  intention  that  the  gift 
should  not  be  treated  as  substitu- 
tional can  be  extracted  from  the 
Will  on  grounds  similar  to  those 
acted  on  in  Tytherleigh  v.  Harbin, 
(!  Sim.  :;i".).  Loring  v.  Thomas 
(ubi  sup.).    Ik  Philps'  Will,  L.  R. 


7  Eq.  151.  Habergham  r.  Ride- 
halgh,  L.  I!.  9  Eq.  395  (})er  James, 
Y.-C  .  Z&  Smith's  Trusts,  5  CD. 
•hi?  (/(.).  Re  Sibley's  Trusts,  5 
CD. 494.  Wingfield  u. Wingfield, 
9  C  D.  658.  /,'-  Woolrich,  11 
C  D.  663.  The  recent  cases  of  Re 
Chinery, 39 CD. (i  14 (in  which  Stir- 
ling, J.  refused  to  follow  Re  Smith's 
Trusts,  uhi  sup.),  and  Re  Musther, 
43  C  D.  569,  Btrongly  confirm  the 
rule  in  Christopherson  '•.  Naylor. 
(»)  Tytherleigh  /•.  Harbin,  6  Sim. 
329.  S.i  iii  Giles  v.  Giles,  8  Sim. 
360,  a  testator  bequeathed  his 
residue  to  trustees,  in  trust  for  all 
his  children  living  at  the  decease 
of  his  wife  as  tenants  in  common, 
and,  if  any  such  children  should 
die  before  his  wife  and  should  leave 
issue,  then  the  children  of  such, 
his  sun  or  daughter,  should  he  en- 
titled to  the  portion  of  such  his 
son  or  daughter  who  might  be 
deceased  before  the  decease  of  his 
wife  :  provided  that,  until  the  por- 
tions thereby  provided  for  any  of 
the  said  children  of  his  said  sons 
or  daughters,  who  might  have  died 
before  their  mother,  should  become 
vested,  it  should  he  lawful  for  his 
trustees  to  apply  the  interest  of  the 
portion  to  which  any  such  child 
might  he  entitled  in  expectancy  for 
themaintenance  of  such  child.  The 
testator  at  the  date  of  his  "Will  had 
four  sons  and  one  daughter,  and  he 
had  hail  another  daughter  who  was 
then    dead  leaving   children   who 
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With  regard  to  the  exclusion  of  those  claiming  under  a 
substitutional  gift  who  cannot  predicate  of  the  person  first 
named  as  taker  that  he  might  have  taken,  the  distinction 
must  be  remembered  between  a  substitutional  gift  after  a 
bequest  to  a  class  and  one  following  a  gift  to  individuals 
named  in  the  Will.  In  the  former  case  the  test  must  neces- 
sarily be  this,  was  the  deceased,  whose  share  is  claimed,  a. 
member  of  the  class  ?  In  the  latter  case  the  substituted 
legatee  is  presumed  to  have  been  introduced  into  the  Will  in 
order  to  prevent  a  lapse.  This  distinction  has  been  recognised 
and  acted  upon  in  many  cases  (o). 


survived  the  testator.  Sir  L. 
Shadwell,  Y.-C.,  held  that  those 
children  were  entitled  to  a  share 
of  the  residue,  being  of  opinion, 
that  looking  at  the  Will  altogether, 
the  true  construction  of  it  was 
that  the  testator  adverted  as  much 
to  the  children  of  the  daughter 
wIki  had  died  as  he  did  to  the 
children  who  had  survived  hut 
might  die.  Again,  in  the  case  of 
a  gift  to  a  niece  for  life  and  after 
her  death  to  the  children  of  A. 
(deceased)  then  living,  and  the 
issue  then  living  of  any  child  of 
A.  dying  in  the  lifetime  of  the 
niece,  such  issue  to  take  the 
parent's  share,  it  was  held  that  the 
issue  of  the  children  took  as  objects 
of  the  gift  and  not  in  substitution 
lor  their  parent  :  Coulthurst  r. 
Carter,  15  Beav.  421.  It  is  ob- 
viously impossible  to  lay  down  any 
general  rule  as  to  what  words  shall, 
and  what  shall  not,  render  a  gift 
substitutional,  but  it  may  be  useful 
to  cite  a  few  instances  of  words 
the  presence  of  which  in  a  testa- 
mentary clause  has  been  held  not 
necessarily  to  import  that  the  gift 
is  substitutional.  Thus  the  words 
"  shall  die,"   "  should  die,"   have 


been  held  not  to  have  that  effect : 
Loring  v.  Thomas,  1  Dr.  &  Sin. 
497,  even  though  coupled  with  tin- 
provisions  that  the  issue  of  the 
children  so  dying  should  have  the 
parent's  share  :  Smith  v.  Smith,  8 
Sim.  353  (disapproving  Thornhill 
r.  Thornhill,  4  Madd.  377).  Again 
the  use  of  the  word  "  or  "  is  not 
conclusive  that  the  gift  is  substitu- 
tional ;  nor,  on  tin-  other  hand,  is 
the  use  of  the  word  '"and,"  as  in- 
troducing the  second  gift,  conclu- 
sive that  such  gift  is  original  : 
see  Be  Merrick's  Trusts,  L.  R.  1 
Eq.  551.     Hurry  r.  Hurry,  L.  R. 

10  Eq.  346. 

(o)  See  Ive  v.  King,  10  Beav.  4(5, 
and  the  cases  cited  post,  p.  1083, 
note  (/).  See  also  Hodgson  v. 
Smithson,  8  De  G.  M.  &  G.  604 
(affirming  S.  C.  21  Beav.  356). 
Cambridge  v.  Rous,  25  Beav.  409. 
King  r.  Cleaveland,  4  De  G.  &  J. 
477  (affirming  S.  C.  26  Beav.  26). 
ft  Paulding's  Trust,  26  Beav.  263. 
Timins  r.  Stackhouse,  27  Beav. 
434.  Ashling  v.  Knowles,  3  Drew. 
5S3.  Be  Porter's  Trusts,  4  K.  &  J. 
188,  192.     Hobgen  r.  Neale,  L.  P. 

11  Eq.  48.  Compare  Be  Potter's 
Trust,  L.  R.  8  Eq.  52.    It  may  here 
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The  general  rule  of  equity  relating  to  lapses  is  equally  LaPse  of. 
applicable,  whether  the  legacy  be  given  under  a  Will,  made  under  a  power 
by  virtue  of  donorship  flowing  originally  from  the  testator,  or  l^atTe* before 
whether  it  be  given  under  a  power  created  for  the  purpose  ;  appointor. 
for,  in  the  latter  case,  although  the  legatee  will  take  under 
the  authority  of  the  power,  yet  he  will  not  be  considered  as 
taking  from  the  time  of  its  creation,  so  as  to  prevent  a  lapse, 
occasioned  by  the  death  of  the  legatee  before  the  appointor 
when  the  power  is  executed  by  "Will ;  and  for  the  following 
reasons  :  The  legatee  does  not  take  under  the  power  solely 
and  exclusively,  but  under  it  and  the  "Will  jointly  :   The  "Will 
so  made  is  to  be  construed  and  considered  like  all  others  : 
It  is,  therefore,  ambulatory,  revocable,  and  incomplete,  till 
the  death  of  the  testator  ;  consequently,  no  person  can  take 
under  it,  who  does  not  survive  him.     If,  then,  an  appointee 
by  Will  made  under  a  general  power,  die  before  the  testator, 


be  observed  that,  in  gifts  of  this 
description,  where  issue  are  sub- 
ttituted  for  their  parents,  the  sub- 
stituted issue  can  in  no 
take  vested  interests  during  their 
parents  lifetime,  and  consequently 
issue,  who  predecease  their  parent, 
arc  not  entitled  to  any  share  in  the 
fund  :  Re  Bennett's  Trust,  3  K.  & 
J.  280.  Crause  p.  Cooper,  1  J.  & 
H.  207.    Hunifrey  r.  Bumfrey,  2 

1  >i .  &  Sm.  49.     Lanphier  v.  Buck, 

2  Dr.  &  Sm.  484.  /,'•  Merrick's 
Trust?,  L.  R.  1  Eq.  551.  Hurry 
r.  Hurry,  L.  R.  10  Eq.  34(5.  But 
the  rule  has  been  held  to  be  dif- 
ferent where  the  gift  to  the  issue  is 
an  original  gift.  In  such  a  case  it 
was  decided,  after  much  considera- 
tion, by  Kindersley,  V.-C,  in 
Lanphier  v.  Buck  (ubi  sup.),  that 
they  need  not  survive  their  parent 
in  order  to  take  ;  unless  the  lan- 
guage of  the  Will  precludes  chil- 


dren   from    taking   who    do    not 
survive  their  parent,  as  when  the 
gift  i-  to  the  issue  of  suchnephews 
and    nieces    as    should    have    died 
before  the  tenant  for  life,  leaving 
issue  :    for    in   Biich  a   case  such 
children  only  as  were  left  by  the 
parent.  .....  as  survive  him,  are  fr> 

take.  See,  however,  Re  Smith's 
Trusts.  7  C.  1).  665.  But  whether 
the  gift  to  the  issue  be  original  or 
substituted,  the  issue,  in  order  to 
take.  n<  ed  not  survive  the  tenant 
for  life  :  Re  Wildman's  Trusts,  1 
J.  &  II.  29!).  Re  Pell's  Trusts,  3 
<  riff.  152.  Lanphier  v.  Buck,  2  Dr. 
&  Sm.  484.  .Martin  v.  Holgate,  L. 
R.  1  H.  L.  175,  reversing  S.  C.  sub 
nom.  Holgate  v.  Jennings,  34  Beav. 
79.  Be.  Orton's  Trust,  L.  R.  3  Eq. 
375.  See,  however,  Re  Kirkman's 
Trusts,  3  He  G.  &  J.  558.  Re 
Corrie's  Will,  32  Beav.  426. 
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As  to  legacies 
given  to  joint 
tenants  : 


to  tenants  in 
common  : 


effect  of 
revocation  : 


to  tenants  in 
common  in  a 
class  : 
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his   legacy  will    not  be  transmissible   to   bis   executors   or 
administrators  (_p). 

It  is  requisite  further  to  consider  the  general  rule  above 
stated,  as  applied  to  legacies  given  in  joint-tenancy,  or  in 
tenancy  in  common.  If  a  legacy  be  given  to  two  persons 
jointly,  although  one  of  them  happen  to  die  before  the  tes- 
tator, such  interest  will  not  be  considered  lapsed  or  undis- 
posed of,  but  will  survive  to  the  other  legatee  (q). 

But  where  legacies  are  given  to  legatees,  as  tenants  in 
common,  as  where  an  aggregate  fund  is  to  be  divided  among 
them,  nominatim,  in  equal  shares,  if  any  of  them  die  before 
the  testator,  what  was  intended  for  those  legatees  will  lapse 
into  the  residue  (r). 

The  law  is  the  same,  as  to  survivorship  in  cases  of  joint- 
tenants  (s),  and  as  to  lapse  in  cases  of  tenants  in  common  (t), 
when  the  testator  revokes  the  interest  originally  given  to  one 
of  them. 

But  it  must  be  observed,  that  where  a  legacy  is  given  to  a 
class  of  persons  in  general  terms  as  tenants  in  common,  as 
the  children  of  A.,  the  death  of  one  of  them  before  the  tes- 


{p)  Oke  v.  Heath,  1  Yes.  Sen. 
135,  141.  Duke  of  Marlborough 
v.  Godolphin,  2  Ves.  Sen.  73. 
Vanderzee  v.  Acloni,  4  Yes.  771. 
Bulges  v.  Mawbey,  10  Ves.  319, 
326.  Easum  v.  Appleford,  5  M.  & 
Or.  56.  Master  v.  Laprimaudaye, 
2  Coll.  443.  Woodcock  v.  Ren- 
neck,  1  Phill.  Ch.  C.  72.  Jones  v. 
Southall,  32  Beav.  31. 

(q)  Buffar  v.  Bradford,  2  Atk. 
220.  Dowset  v.  Sweet,  Ainbl. 
175.  Morley  v.  Bird,  3  Ves.  628. 
But  in  Be  Kerr's  Trusts,  4  C.  D. 
600,  Jessel,  M.  E.,  refused  to  apply 
the  rule  in  the  case  of  an  appoint- 
ment to  an  object  of  the  power  and 
a  stranger.  It  may  be  that  he 
thought  that  the  words  created  a 
tenancy  in    common,  but   on  no 


ground  is  it  easy  to  explain  the 
case. 

(/•)  Bagwell  v.  Dry,  1  P.  Wins. 
700.  Owen  v.  Owen,  1  Atk.  404. 
Peat  v.  Chapman,  1  Ves.  Sen.  252. 
Baxter  v.  Losh,  14  Beav.  612. 

(s)  Humphrey  v.  Tayleur,  Ambl. 
136.  Young  r.  Davies,  2  Dr.  & 
Sm.  167. 

(t)  Cresswell  v.  Cheslyn,  2  Eden, 
123.  Shaw  v.  M'Mahon,  4  Dr.  & 
W.  431.  Sykes  v.  Sykes,  L.  B.  3 
Ch.  301.  In  Harris  v.  Davis,  1 
Coll.  416,  no  doubt  was  thrown 
upon  the  principle,  though  the 
operation  of  Cresswell  v.  Cheslyn, 
ubi  sup.,  was  excluded  by  the  very 
special  words  in  the  codicil,  per 
Lord  Cairns,  C,  in  Sykes  v.  Sykes, 
ubi  sup. 
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tator  will  not  occasion  a  lapse  of  any  part  of  the  fund ;  but 
those  of  the  described  class,  who  survive  the  testator,  will 
take  the  whole  (u). 

A  further  exception,  as  to  the  doctrine  of  lapse  in  cases  to  tenants  in 
of  legacies  given  to  tenants  in  common,  occurs  in  instances  ^cSseo?* 
where  the  "Will  contains  a  limitation  over  of  the  legacy  to  survivorshiP : 
the   survivors  (.r).     Thus   in  Mackinnon   v.    Peach  (y),    the 
testator   bequeathed    to    his    two    daughters   his   plate   and 
plated  ware,  together  with  the  pearls,  &c,  in  his  possession, 
share  and  share  alike,  and   upon   the    demise    of  either   of 
them  without  lawful  issue,  then  the  share  of  her  so  dying 
to  go  to  her  sister :  One  of  the  daughters  died  unmarried 


(tt)  Viner  9.  Francis,  2  Cox,  100. 
Shuttleworth  0.  Greaves,  4  My lne 
:.  38.  Cort  v.  Winder,  1  ColL 
320.  Lee  v.  Pain,  4  Hare,  250. 
Shaw  p.  M-Malion,  4  Dr.  &  YV. 
431,  43a  Leigh  v.  Leigh,  17 
r.  605.  Fitzroy  0.  Richmond, 
27  Beav.  186.  R  Stanhope's 
Trust,  ibid.  201.  R  Coleman,  4 
G  D.  L65.  Fell  v.  Biddolph, 
L.  R.  10  C.  P.  701.  Re  Jackson, 
25  C.  D.  L62.  R  Coney's  Trusts, 
L.  R.  1  Eq.  496.  Dimond  c.  Bos- 
toek,  L.  R.  10  Ch.  358.  Seats, 
where  it  appears  that  the  testator 
did  not  intend  to  give  to  a  class 
incapable  of  being  ascertained  at 
the  time,  but  to  individuals  who 
are,  or  who  are  callable  of  being, 
enumerated  :  Bain  v.  Lescher,  11 
Sim.  397.  Havergal  0.  Harrison, 
7  Beav.  49.  Re  Smith's  Trusts, 
9  C.  D.  117.  Re  Stansfield,  15 
C.  D.  84  :  Or  where  the  Burvivi  >ra 
would  not  take  the  fund  in  the 
same  manner,  or  in  the  same  shares 
and  proportions,  as  the  testator 
says  they  are  to  take  it  :  He  Ham's 
Trust,  2  Sim.,  N.  S.  106.  As  to 
the  distinction  between  a  gift  to 


persons  of  aliquot  parts  of  a  fund 
and  a  gift  to  persons  as  a  class, 
see  Ramsay  v.  Shelmerdine,  L.  B. 
1  Eq.  129.  The  naming  of  one 
individual  member  does  not  pre- 
vent the  gift  being  a  gift  to  a  class. 
Re  Jackson,  ubi  sup.  :  but,  in  order 
to  constitute  a  named  person  a 
member  of  a  class,  he  must  have  a 
common  character  with  the  un- 
named members  of  the  class.  Re 
Featherstone's  Trusts,  22 C.  D.  111. 
A  bequest  to  a  brother  for  life, 
and  at  his  death  "to  be  equally 
divided  amongst  his  surviving 
children,  and  my  niece,  R.  W.,"  is 
not  a  gift  to  a  class  :  Drakeford  v. 
Drakeford,  33  Beav.  43.  A  bequest 
to  persons  "  hereinbefore  named," 
or  "hereinafter  named"  or  "herein- 
before mentioned  "  or  "  hereinafter 
mentioned,"  cannot  be  regarded  as 
a  gift  to  a  class  :  Re  Gibson,  2 
Johns.  &  II.  65a  See  post, 
p.  1083,  note  (d). 

(«)  See  Baxter  v.  Losh,  14  Beav. 
612.  See  also  Smith  v.  Pybus,  9 
Ves.  566,  and  the  cases  collected, 
post,  p.  1083,  note(/). 

(y)  2  Keen,  555. 
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in  the  testator's  lifetime  :  And  Lord  Langdale,  M.  B.,  held, 
that  the  surviving  daughter  was  entitled  to  the  whole  of 
the  articles  bequeathed ;  for  that  the  circumstance  of  the 
deceased  daughter,  who  would  have  taken  as  tenant  in 
common  if  both  had  survived  the  testator,  having  died  in 
his  lifetime,  did  not  prevent  the  gift  over  to  her  sister  from 

taking  effect  (z) . 

In  such  cases,  if  more  than  one  of  the  legatees  happen 
to  die  before  the  testator,  a  question  arises,  whether  the 
original  shares  only,  or  the  accrued  as  well  as  the  original, 
pass  to  the  survivors.  The  general  rule  is,  that  where 
distinct  legacies  are  given  with  survivorship,  the  clause  of 
survivorship,  unless  extended  by  particular  words,  attaches 
only  to  the  original  shares,  and  does  not  affect  the  accruing 
shares  (a)  :  But  an  exception  to  this  rule  has  been  admitted, 
where  the  disposition  is,  not  of  separate  legacies,  but  of  one 
a^o-reo-ate  fund,  which  the  testator  meant  should  remain  an 
ao-o-reffate  fund,  and  should  not  be  broken  into  fragments, 
if  some  of  the  persons,  to  whom  interests  in  it  were  given, 
happen  to  die  (b). 

In  Knight  v.  Gould  (c),  a  testatrix  bequeathed  the  re- 
sidue of  her  property  "to  my  executors  hereinafter  named, 
to  enable  them  to  pay  my  debts,  legacies,  funeral,  and  testa- 
mentary  charges,    and  also   to  recompense   them   for   their 


(:.)  And  see  Sanders  v.  Ashford, 
28  Beav.   609,  and  post,  p.  1083, 

n.  (/)• 

(a)  See  Perkins  v.  Mickle- 
thwaite,  1  P.  Wins.  275.  Rudge 
v.  Barker,  Cas.  temp.  Talb.  124. 
Ex  parte  West,  1  Bro.  C.  C.  575. 
Vanderguclit  v.  Blake,  2  Ves. 
534.  Barker  v.  Lea,  1  Turn.  & 
Russ.  415.  Crowder  v.  Stone,  3 
Russ.  Clianc.  Cas.  217.  Bright  v. 
Row  e,  3  Mylne  &  K .  31 6.  Rickett 
v.  Gnillemard,  12  Sim.  88.  Mac- 
gregor  v.  Macgregor,  2  Coll.  192. 
Goodwin  v.  Einlayson,  25  Beav. 
05.      Evans    v.    Evans,  ibid.    81. 


Be  Chaston,  IS  C.  D.  218. 

(b)  See  Pain  v.  Benson,  3  Atk. 
78.  Worlidge  v.  Churchill,  3  Bro. 
C.  C.  4(55.  Barker  v.  Lea,  1  Turn. 
&  Russ.  413,  415.  Eyre  v.  Mars- 
den,  2  Keen,  564  ;  4  Mylne  &  Cr. 
231.  Sillick  v.  Booth,  1  Y.  & 
Coll.  Ch.  C.  121.  Leeming  v. 
Sherratt,  2  Hare,  14.  Doe  v. 
Birkhead,  4  Exch.  110.  Douglas 
v.  Andrews,  14  Beav.  347.  Dutton 
r.  Crowdy,  33  Beav.  272.  Re 
Crawhall's  Trust,  8  De  Gex,  M.  & 
G.  480. 

(c)  2  M.  &  K.  295. 
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trouble,  equally  between  them : "  She  then  proceeded  to 
nominate  three  persons  to  be  her  executors :  One  of  them 
died  in  the  lifetime  of  the  testatrix :  And  it  was  held  by 
Sir  John  Leach,  M.  R.,  and  afterwards  by  Lord  Brougham, 
on  appeal,  that  the  whole  residue  vested  in  the  two  sur- 
vivors :  His  Lordship,  in  giving  his  judgment,  observed,  that 
it  was  not  necessary  to  decide  whether  these  legatees  took 
as  joint-tenants,  or  as  tenants  in  common  :  because  it  was 
clear  on  the  construction  of  the  Will,  that  the  testatrix 
meant  to  give  the  residue  to  her  executors  as  a  class  of 
persons  in  their  official  character :  The  learned  Judge  added, 
it  did  not  follow  that  a  bequest  of  a  residue  to  executors 
equally  must,  in  all  cases,  be  a  gift  to  them  in  their  repre- 
sentative capacity,  and  so  survive  to  those  who  live  to  take 
the  office  (rf). 

It  is  necessary  in  this  place  to  consider  what  effect  the   In  what  cases 
death  of  a  prior  legatee,  in  the  lifetime  of  the  testator,  will  mainder  orly 
produce  on  the  interest  of  another  legatee  in  remainder.  way  of  limita- 

1  °  tion  over,  will 

In  the  case  of  a  legacy  to  a  legatee  for  life,  with  remainder  laPse  °y  tlie 

•r  />t/>ti  death  of  the 

to  another  legatee,  11  the  tenant  lor  hie  dies  before  the  prior  legatee 
testator,  the  remainder  over  takes  effect  upon  the  death  ^  [^  t^tor 
of  the  testator  (e).  So,  if  a  legacy  be  given  to  a  person, 
with  a  limitation  over,  if  he  should  die  under  twenty-one, 
or  before  the  happening  of  any  other  event,  and  he  dies, 
in  the  lifetime  of  the  testator,  under  the  prescribed  age, 
or  before  such  other  event  happens,  the  legacy  over  does  not 
lapse  (/). 

((/)  See  Barber  v.  Barber,  3  Myl.  be  a  bequest  to  those  persons  as  a 

&    ( Jr.    (588.     Post,    p.    1334.      Re  class.     See  also  Hoare  v.  Osborne, 

Gibson,    2    Johns.     &     H.     G56,  33  L.  J.  Ch.  586. 
where    Wood,    Y.-C,    said    that,  <)    Hardwick    v.     Thurston,    4 

witli     the     exception    of    Knight  Russ.  Ch.  Cas.  383.     Lee  v.  Pain, 

-'.    (iould,    he    knew    of  no    case  4  Hare,  225.     And  it  will  make 

where  a   bequest    to    persons  re-  no    difference    that    a     power    of 

ferred   to    in    the    Will    by    the  appointment  is  given  to  the  legatee 

terms    "hereinbefore    named,"   or  for  life:    Chatteris    v.    Young,    6 

"  hereinafter  named,"  or  "  herein-  Madd.  30. 

before    mentioned,"    or    "herein-  (/)  Miller  v.  Warren,  2  Yern. 

after  mentioned,"  has  been  held  to  207.       Ledsome    r.    Hickman    2 
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But  the  rule  is  different,  where  a  legatee,  to  whom  the 
legacy  is  given  absolutely,  with  an  executory  limitation 
over,  dies  in  the  lifetime  of  the  testator,  but  after  the  event 
has  happened,  on  the  non-occurrence  of  which  the  limitation 
over  depends  :  for  in  such  case  every  part   of  the  bequest 

lapses. 

Thus  in  Caltkorpe  v.  Gough  (g),  a  legacy  was  given  to 
trustees,  in  trust  for  Lady  Gough  for  life,  and  in  case  she 
should  die  in  the  lifetime  of  her  husband,  as  she  should 
appoint,  and  in  default  of  appointment,  to  her  children,  but 
if  she  should  survive  her  husband,  then  to  her  absolutely  : 
She  survived  her  husband,  and  died  in  the  lifetime  of  the 
testator  :  And  Lord  Alvanley  held,  that  the  legacy  lapsed, 
and  the  children  were  not  entitled.  Again  in  Williams  v. 
Jones  (/<),  a  testator  after  bequeathing  a  sum  of  Long 
Annuities  to  his  wife  for  life,  gave  the  capital,  after  her 
death,  to  A.,  if  he  should  be  living  at  her  decease,  and 
if  not,  to  A.'s  son:  -4.  outlived   the  wife,  but  died  in  the 


Vern.  611.  Willing  v.  Baine,  3 
P.  Wins.  113.  Walker  v.  Main, 
1  Jac.  &  Walk.  1.  Humberstone 
«.  Stanton,  1  Yes.  &  Beam.  388. 
Humphreys  v.  Howes,  1  Buss.  & 
M.  639.  Varley  v.  Winn,  2  Kay 
&  J.  700.  Be  GaitskelTs  Trusts, 
L.  B.  15  Eq.  386.  Ive  v.  King, 
16  Beav.  46,  54  ;  in  -which  last 
case,  Bomilly,  M.  B.,  said  that  the 
gift  over  in  some  of  these  cases 
takes  effect  upon  the  presumption 
that  such  ulterior  legatee  was 
substituted  in  order  to  prevent 
the  lapse  of  the  legacy.  See  also 
Re  Green's  Estate,  1  Dr.  &  Sm. 
6S.  Hannam  r.  Sims,  2  De  G.  &  J. 
151  :  in  the  latter  of  which  cases 
it  was  held  that  the  words  "  shall 
happen  to  die"  included  the  case 
of  the  testator's  brother  named  in 
the  Will,  but  dead  at  the  date  of 
it,  and  that  the  gift  in  favour  of 


his  children  took  effect.  See  also 
Re  Sheppard's  Trust,  1  Kay  &  J. 
269.  Barnaby  v.  Tassell,  L.  B. 
11  Eq.  363.  But  if  a  testator 
possessed  of  a  specific  chattel,  or  a 
chattel  real,  bequeath  it  to  A.  and 
the  heirs  of  his  body,  and  in  de- 
fault of  such  issue,  to  B.,  the  death 
of  A.  in  the  testator's  lifetime, 
without  issue,  does  not  enable  B., 
though  surviving  the  testator,  to 
take  under  his  Will,  but  causes  a 
lapse  ;  for  such  a  bequest  to  A.  is, 
in  truth,  a  gift  to  him  absolutely 
(see  ante,  p.  967),  and  the  gift 
over  to  B.  a  mere  nullity  :  Harris 
v.  Davis,  1  Coll.  416,  424,  425. 
See  also  Andrew  v.  Andrew,  ibid. 
690. 

(g)  3  Bro.  C.  C.  394,  note  to 
Doo  v.  Brabant. 

(h)  1  Buss.  Ch.  C.  517. 
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testator's  lifetime  :  And  it  was  holden  that  the  legacy  to  A. 
lapsed,  and  that  the  gift  to  his  son  did  not  take  effect  (?'). 
So  in  Doo  v.  Brabant  (/r),  a  legacy  was  given  in  trust  for 
Sarah  Counsell,  until  she  attained  the  age  of  twenty-one, 
and  then  to  pay  the  same  to  her;  if  she  should  die  under 
twenty-one,  leaving  a  child  or  children,  then  in  trust  for 
such  a  child  or  children  ;  but  in  case  she  should  die  under 
twenty-one,  without  having  any  child  or  children,  then  over 
to  other  persons  :  Sarah  Counsell  attained  twenty-one,  and 
married ;  but  she  died  in  the  lifetime  of  the  testator,  leaving 
two  children  :  And  it  was  holden  that  the  legacy  lapsed,  and 
the  children  were  not  entitled.  So  in  Hiunberstone  v. 
Stanton  (I),  there  was  a  bequest  to  the  son  of  the  testator 
on  his  accomplishing  his  apprenticeship,  with  the  dividends 
in  the  meantime  for  maintenance  ;  and  in  case  he  should 
die  before  he  accomplished  his  apprenticeship,  then  and  in 
such  case  to  the  other  children  :  The  legatee  lived  to  accom- 
plish his  apprenticeship,  but  afterwards  died  in  testator's 
lifetime  :  And  it  was  holden  that  the  legacy  lapsed,  and  the 
Ik  quest  over  could  not  take  place  ;  for  the  event  which  was 
to  bar  the  claim  of  the  brothers  and  sisters  had  hap- 
pened (m). 

By  stat.   1  Vict.  c.  26,   s.  33, ''where  any  person  being  l  Vict.  c.  26: 
a  child  or  other  issue  of  the  testator,  to  whom  any  real  or  ^  0r  oth 
personal  estate  shall  be  devised  or  bequeathed  for  any  estate  jsaue  who 

.  leave  issue 

or  interest  not  determinable  at  or  before  the  death  of  such  living  at  the 
person,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  deathsktll 
and  any  such  issue  of  such  person  shall  be  living  at  the  time  not  lapse' 
of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect,  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  Will." 

This   enactment    does   not    substitute   the    issue   for   the 

(i)  But  see  Gaskell  v.  Holmes,  (m)  As    to    cases   where   some- 

3  Hare,  438.  what  similar  limitations  over  have 

(/„•)  3  Bro.  C.  C.  393.  been  held  to  take  effect,  see  2™st, 

(I)  1  Yes.  &  Beam.  384.  Pt.  in.  Bk.  in.  Ch.  n.  §  vi. 


Application 
section. 
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deceased  legatee,  but  gives  the  legacy  to  him  absolutely  as 
though  he  had  survived  the  testator  (n)  :  and  it  is  therefore 
disposable  by  the  Will  of  the  legatee  (o). 
of  This  section  of  the  Act  applies  to  a  testamentary  appoint- 
ment in  the  exercise  of  a  general  power  (p).  But  it  does  not 
apply  to  a  testamentary  appointment  made  under  a  limited 
power  (q).  And  it  does  not  apply  to  gifts  to  a  class  (f)  :  For 
the  intention  was  to  provide  against  lapse  merely,  and  not  to 
alter  the  construction  to  be  put  on  the  Will  (s). 

In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may 
be  mentioned,  that  where  a  bequest  is  made  to  a  man  as 
trustee  for  another  person,  the  legacy  will  not  lapse  by  the 
death  of  the  trustee  in  the  testator's  lifetime  (t). 


Legatee  in 
trust. 


Where  no 
period  for 
payment  is 
specified. 


2.  Of  Legacies  lapsed  by  the  death  of  the  Legatee  after  the 
death  of  the  Testator. 

If  a  legacy  be  given  generally,  without  specifying  the  time 
when  it  is  to  be  paid,  it  is  due  on  the  day  of  the  death  of  the 


(/()  Be  Hone's  Trusts,  22  C.  D. 
6G3.  And  thus  probate  duty  is 
payable  by  the  executor  of  the 
legatee  as  if  he  had  survived  the 
testator.  Executors  of  Perry  v. 
The  Queen,  L.  E.  4  Exch.  27. 

(o)  Johnson  v.  Johnson,  3  Hare, 
157.  In  the  goods  of  Parker, 
1  Sw.  &  Tr.  523.  It  is  doubtful 
whether  such  Will  should  be  con- 
strued as  if  the  legatee  had  sur- 
vived the  testator,  or  as  if  the 
testator  had  predeceased  the  le- 
gatee :  Be  Mason's  Will,  34  L.  J. 
603.  So  where  a  father  by  his 
Will  devised  a  freehold  house  to 
his  son,  and  the  son  died  in  his 
father's  lifetime  leaving  issue  and 
having  by  his  Will  devised  all  his 
real  estate  to  his  father,  it  was  held 
that  by  virtue  of  this  section  the 


property  passed  to  the  son  abso- 
lutely under  the  father's  Will,  and 
that  as  the  son  must  be  deemed  to 
have  survived  his  father  the  devise 
under  the  son's  Will  failed,  and 
there  was  an  intestacy  in  respect 
of  it.  Be  Hensler,  19  C.  D.  612. 
See  also  Pickersgill  v.  Rodger, 
5  C.  D.  163. 

( ]))  Eccles  v.  Cheyne,  2  Kay  cc 
J.  676. 

(q)  Griffiths  v.  Gale,  12  Sim. 
354.  Holyland  r.  Lewin,  26  C.  1  >. 
266. 

(r)  Ante,  p.  1081.  Be  Stansfield, 
15  C.  D.  84.  fa,  ouUi^Us 

(s)  Olney  v.  Bates,  3  Drew.  319. 
Browne  v.  Hammond,  Johns.  210. 
See  also  Be  More's  Trust,  10  Hare, 
178. 

(0  Oke  r.  Heath,  1  Yes.  Sen.  84. 
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testator  (u),  though  not  payable  till  the  end  of  a  year  next 
after  the  testator's  death.  This  delay  is  merely  an  allowance 
of  time  for  the  convenience  of  the  executor,  and  does  not  pre- 
vent the  interest  vesting  immediately  on  the  testator's 
death  (./■)  :  Hence,  if  the  legatee  happen  to  die  within  the 
year,  his  personal  representative  will  he  entitled  to  the 
legacy  (y). 

But  when  a  future  time  for  the  payment  of  the  legacy  is   Where  a 
denned  by  the  Will,  the  legacy  will  he  vested  or  contingent,   f01.  pavment 
according  as,  upon  construing  the  Will,  it  appears  whether  the  ls  aPP°inted  : 
testator  meant  to  annex  the  time  to  the  payment  of  the  legacy, 
or  to  the  gift  of  it. 

In  ascertaining  the  intention  of  the  testator  in  this  respect, 
the  Courts  of  Equity  have  established  two  positive  rules  of 
construction  :  1st,  That  a  bequest  to  a  person  payable  or  to 
be  paid  at  or  when  he  shall  attain  twenty-one  years  of  age, 
or  at  the  end  of  any  other  certain  determinate  term,  confers 
on  him  a  vested  interest  immediately  on  the  testator's  death, 
as  debitum  in  prasenti  solvendum  infuturo,  and  transmissible 
to  his  executors  or  administrators  :  for  the  words  "  payable  " 
or  "  to  be  paid,"  are  supposed  to  disannex  the  time  from  the 
gift  of  the  legacy,  so  as  to  leave  the  gift  immediate,  in  the 
same  manner,  in  respect  of  its  vesting,  as  if  the  bequest  stood 
singly,  and  contained  no  mention  of  time  (z).     2nd,  That  if 

(«)  Swinb.  Pt.  7,  B.  23,  pi.  1.  tion  of  the   six   months  ;    it  was 

(./ )  Garthshore  v.  Chalie,  10  Ves.  held  that  his  representatives  were 

13.  See  Collins  v.  Macpherson,  entitled  to  the  legacy  :  Lucas  v. 
2  Sim.  87.  Carline,  2  Beav.  367.  See  also 
(y)  So  where  a  testatrix  be-  Packham  v.  Gregory,  4  Hare,  396, 
queathed  several  legacies,  and  397.  Nevertheless  the  intention 
amongst  others,  one  to  a  servant,  of  the  testator  that  his  gift  should 
if  he  should  be  residing  with  her  not  vest  in  the  legatee  until  it 
at  the  time  of  her  decease,  but  not  should  be  actually  remitted  to  him, 
otherwise  :  and  she  directed  the  will  prevail,  when  clearly  ex- 
said  legacies  to  be  paid  within  six  pressed,  provided  the  remittance 
months  after  her  decease  ;  and  be  not  delayed  by  negb'gence  or 
declared  that  the  legacies  should  accident  :  Law  r.  Thompson,  4 
not  be  vested  until  payable  ;  and  Paiss.  Ghana  Cas.  92. 
the  legatee  died  before  the  expira-  (z)  Swinb.   Pt.  7,  s.   23,  pi.  9  ; 
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the  words  "payable"  or  "to  be  paid"  are  omitted,  and  the 
legacies  are  given  at  twenty-one,  or  if,  when,  in  case,  or 
provided  the  legatees  attain  twenty-one  or  any  other  future 
definite  period,  these  expressions  annex  the  time  to  the  sub- 
stance of  the  legacy,  and  make  the  legatee's  right  to  it 
depend  on  his  being  alive  at  the  time  fixed  for  his  payment. 
Consequently,  if  the  legatee  happens  to  die  before  that  period 
arrives,  his  personal  representative  will  not  be  entitled  to  the 
legacy  (a). 

The  Courts  of  Equity  have  adopted  these  rules  from  the 

established  practice  of  the   Ecclesiastical    Courts  (which  in 

these  matters  had  formerly  concurrent  jurisdiction)  more  in 

compliance  with  such  practice  than  from  any  conviction  of  the 

soundness  of  the  rules  themselves. 

Rule  l :  where       As  to  the  first  rule,  viz.,  that  where  the  bequest  is  in  terms 

immediate* 1S    immediate,  and  the  payment  alone  postponed,  the  legacy  is 

and  payment     vested  ;  it  may  be  desirable,  first,  to  give  some  cases  illustra- 

postponed,  .  ... 

the  legacy  is      tive  of  it,  and  then  to  point   out  certain  exceptions  to  its 

vested.  ,.      ,. 

application. 

In  Jackson  v.  Jackson  (6),  the  testator  bequeathed  to  his 
son  400/.  to  be  paid  to  him  at  the  end  of  one  year  next  after 
his  (the  testator's)  death,  and  the  further  sum  of  100Z.  at  the 
death  of  his  mother :  The  son  died  before  his  mother :  The 
question  was,  whether  he  took  a  vested  interest  in  the  100/. : 
And  Lord  Hardwicke  determined  in  the  affirmative,  observing, 
that  the  legacy  of  that  sum  was  plainly  vested,  and  the  time 
of  payment  only  postponed ;  for  the  former  words  "  to  be  paid," 
were  to  be  carried  on,  as  they  would  clearly  be,  if  turned  into 
any  other  language. 

In  Sydney  v.  Vaughan  (c),  a  legacy  of  100/.  was  bequeathed 
to  an  apprentice,  to  be  paid  to  him  within  six  months  after  he 
should  have  fully  served  out  his  apprenticeship  :  The  legatee, 
instead  of  serving  his  time,  ran  away  from  his  master  and 

Goclolph.    Pt.    3,    ch.    24,    s.    25.  Ves.  245. 

Shrimpton  v.  Shrimpton,  31  Beav.  (b)  1  Ves.  Sen.  217. 

425.  (c)  2  Bro.  Pari.  Ca.  254. 
(a)  See   Hanson  v.   Graham,   6 
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died  intestate  after  the  period  of  bis  apprenticeship  expired  : 
The  Court  of  Great  Sessions,  on  the  Brecon  circuit,  decreed 
the  legacy  to  his  administrator,  with  interest  from  the  end  of 
six  months  after  the  expiration  of  the  apprenticeship  :  And 
the  House  of  Lords  confirmed  this  decree. 

In  Bolger  v.  MackeU  (d),  the  testatrix  gave  her  residuary 
estate  to  Catherine,  the  daughter  of  James  Winter,  and  to 
the  lawful  children  of  her  (the  testatrix's)  brothers,  John 
and  James  Snowden,  in  equal  shares,  the  shares  of  the  sons 
with  the  interest  or  accumulations  to  be  paid  at  their  ages  of 
twenty-one,  and  of  the  daughters  at  twenty-one  or  marriage, 
after  a  deduction  of  what  might  be  laid  out  for  their  main- 
tenance and  preferment  in  the  world  :  John  Snowden  died 
without  issue,  but  James  died  leaving  two  sons,  neither  of 
whom  attained  twenty-one :  The  question  was,  whether,  not- 
withstanding that  circumstance,  two-thirds  of  the  residue 
vested  in  them,  so  as  to  be  transmissible  to  their  legal  personal 
representatives:  And  Lord  Itosslyn  was  of  opinion,  that  the 
two  sons  took  vested  interests,  remarking,  that  the  present  was 
a  mere  bequest  of  the  residue  of  personal  estate,  payable  at 
twenty-one,  so  that  the  rule  as  to  vesting  must  take  place ; 
which  was  not  prevented  by  the  addition  of  a  direction  that 
maintenance  should  be  deducted  (e). 

It  may  lure  be  observed,  that  a  gift  in  terms  which  import 
a  present  vested  interest,  with  a  postponed  time  of  payment, 
is  not  made  contingent  by  a  direction  to  accumulate  till  the 
time  of  payment  arrives  (/). 

The  following  exceptions  to  this  rule  may  be  remarked :  R»ic  con- 

,  .  .  trolled  by  the 

1st.     The  rule  itself  is  always  subservient  to  the  intention  of  intention  of 

testator, 

,,>-.,-  ,  *.   ™  t.       i      ~    -r.  apparent  from 

(d)  5  Ves.  509.  (/)  Blease  v.   Burgh,   2    Beav.   tlie  contcxt . 

(e)  The  rule  is  the  same  where  226.  "  There  is  a  strong,  or  I  may 
a  gift  to  children,  &c,  in  a  class  say  a  stringent,  rule  that  if  we 
is  immediate,  and  the  time  of  di-  have  words  clearly  making  a  vested 
vision  only  is  postponed  until  they  gift,  clear  words  are  required  to 
attain  a  certain  age  respectively  :  convert  it  into  a  contingent  one  : " 
Farmer  v.  Francis,  2  Sim.  &  Stu.  per  James,  L.J.,  in  Be  Duke,  16 
505.     Kevern  v.  Williams,  5  Sim.  C.  D.  112,  114. 

171. 
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the  testator  :  and,  therefore,  if  upon  construing  the  whole 
Will,  it  clearly  appears  that  the  testator  meant  the  time  of 
payment  to  he  the  time  when  the  legacy  should  vest,  no 
interest  will  he  transmissible  to  the  executors  or  adminis- 
trators, if  the  legatee  dies  before  the  period  of  payment ; 
although  the  words  "  to  he  paid  "  or  "  payable  at"  or  other 
terms  of  immediate  gift  be  employed  in  the  Will  (g). 

This  exception  may  be  found  in  operation  in  cases  where 
the  testator  has  shown  a  clear  intention  that  the  legacies  shall 
not  vest  till  his  debts  are  satisfied  (h),  or  till  his  property  has 
been  sold  or  realized,  and  got  in  by  his  executors,  or  been  laid 
out  in  a  purchase  :  For  if  the  testator  thinks  proper  to  say 
distinctly  that  his  legatees,  general  or  residuary,  shall  not  be 
entitled  to  the  property  unless  they  live  to  receive  it,  there  is 
no  law  against  such  intention,  if  clearly  expressed  (i). 


(</)  Mackell  v.  Winter,  3  Ves. 
536.  Howes  v.  Herring,  1  M'Clel. 
&  Y.  295.  Hunter  v.  Judd,  4  Sim. 
455. 

(7i)  Bernard  v.  Montague,  1 
Meriv.  422. 

(i)  It  was  said  by  Wood,  V.-C, 
in  Martin  v.  Martin,  L.  R.  2  E<p 
404,  that  the  Court  cannot  give 
effect  to  a  testator's  intention  that 
if  a  legatee  should  die  before  the 
property  is  actually  received  it 
should  go  over  but  gives  it  to  him 
absolutely  :  and  Lord  Selborne  in 
Minors  v.  Battison,  1  App.  Cas. 
428,  452,  says  :  "  It  was  decided 
in  Hutcheon  v.  Mannington  (1 
Ves.  365)  and  Martin  v.  Martin 
(ubi  sup.),  that  such  a  divesting 
clause,  if  it  refers  to  the  time  of 
actual  receipt,  is  too  uncertain  and 
indefinite  to  be  capable  of  being 
carried  into  effect."  Jessel,  M.  R., 
however,  in  Johnson  v.  Crook,  12 
C.  D.  639,  expressed  his  disap- 
proval of  Martin  v.  Martin,  and 
asserted  that  the  authorities  prior 


to  Martin  v.  Mai  tin,  such  as 
Hutcheon  v.  Mannington  (ubi 
sup.) ;  Elwin  v.  Elwin,  8  Ves.  547; 
Gaskell  v.  Harman,  11  Ves.  489, 
4!)7  ;  Law  v.  Thompson,  4  Russ. 
92,  100  ;  lie  Arrowsmith's  Trusts, 
2  De  G.  F.  &  J.  474,  show  that 
there  is  no  law  established  that  it 
cannot  be  done,  only  that  it  must 
be  clearly  expressed,  and  Fry,  J., 
in  Re  Chaston,  18  C.  D.  218,  227, 
says :  ';  I  believe  all  the  earlier 
cases  proceed  simply  on  this  en- 
quiry, Is  the  contingency  expressed 
with  definite  certainty  ? "  It 
should  be  observed  that,  which- 
ever of  these  views  may  be  right, 
none  of  the  cases  go  to  show  that 
the  gift  over  is  void  for  uncer- 
tainty where  the  words  may  be 
construed,  not  as  referring  to  the 
time  of  actual  payment  and  re- 
ceipt, but  to  the  time  appointed 
for  payment,  or  the  termination  of 
the  period  which  the  law  usually 
allows  for  the  payment  of  legacies, 
viz.,  twelve  months  from  the  tes- 
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But  in  these  cases  the  intention  of  the  testator,  that  the 
legacies  shall  not  vest,  must  be  expressed  with  certainty  to 
prevent  the  operation  of  the  general  rule ;  for  although  the 
payment  of  the  legacies  he  expressly  postponed  till  the  testa- 
tor's debts  be  discharged,  or  till  the  sale  of  an  estate  be 
effected,  or  till  after  the  residue  of  personal  estate  shall  be 
laid  out  in  the  purchase  of  lands,  yet  the  general  rule  that  the 
gift  is  immediate,  and  the  payment  alone  postponed,  will 
operate ;  and  the  legacy  will  be  transmissible,  though  the 
legatee  died  before  the  discharge  of  debts,  or  other  event  until 
which  the  paj-ment  is  expressly  postponed  (A). 

In  the  instances  where  this  exception,  by  reason  of  the 
manifest  intention  of  the  testator,  prevents  the  operation  of 
the  rule,  it  must  be  observed,  that  the  legacies  will,  at  all 
events,  be  considered  vested  at  the  period  when  the  debts  of 
the  testator  might  have  been  paid,  or  the  sale  or  purchase 
might  have  been  effected,  upon  a  due  administration  of  the 
affairs  of  the  testator :  And  a  Court  of  Equity  will  inquire 
into  what  that  period  might  have  been  ;  for  that  Court  will 
not  suffer  the  rights  of  legatees  to  be  prejudiced  by  the 
fraudulent  or  unnecessary  delay  of  executors  or  trustees  (/). 

Another  exception  to  the  rule  may  be  stated  to  be  ;  that  if  #"»  ineertus 

l-iii  •        t  i  • -i     1         condition)  hi. 

the  event,  upon  which  the  legacy  is  directed  to  be  paid,  be  facit: 
uncertain  as  to  its  taking  place,  then  the  legacy  becomes  a 
conditional  legacy,  and  will  not  devolve  on  the  executors  or 
administrators  of  the  legatee,  unless  the   condition  be   per- 
formed by  the  happening  of  the  event  (m). 

tatart  death.     See   the  obaerva-  Be  Chasten,  18  C.  D.  218.    Minors 

tions  of  Kindersley,  V.-C,  in  Re  v.  Battison,  1  App.  Cas.  428. 
Arrowsmith's  Trusts,  29  L.  J.  Ch.  (I)  Re  Dodgson's  Trusts,  1  Drewr. 

774,    777   (approved    by    Knight  440.     Be  Arrowsmith's   Trusts,  2 

Bruce,  L.J.     S.   C.   on   appeal,  2  De  Gex,  F.  &  J.  474,  per  Turner, 

De  G.  F.  &  J.  474)  and  of  Fry,  J.,  L.  J.     See  also  Re  Chaston,  18  C. 

in  Re  Collison,  12  C.  D.  834.  D.  218.     Re  Wilkins,   18   C.   D. 

(k)  Hutcheon  v.  Mannington,  1  034. 
Ves.  365.     See  also  Buhb  v.  Pad-  (m)  Swinb.  Pt.  7,  s.  23,  pi.  10. 

wick,   13  C.  D.  517.     This   case,  Godolph.  Pt.  3,  c.  25,  s.  25. 
however,  has  been  disapproved  in 

o  2 
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Thus  in  Atkins  v.  Hiccocks  (n),  the  bequest  was  of  200/. 
to  Eliz.  Hiccocks,  to  be  paid  at  time  of  her  marriage,  or 
within  three  months  afterwards,  provided  she  married  with 
the  approbation  of,  &c. :  The  testator  also  gave  to  Elizabeth 
an  annuity  until  that  event  took  place  :  She  died  without  ever 
having  been  married,  after  having  attained  the  age  of  twenty- 
one  :  The  question  was,  whether  Elizabeth  took  such  a  vested 
interest  in  the  legacy,  as  was  transmissible  to  her  adminis- 
trator :  And  Lord  Hardwicke  determined  in  the  negative  : 
upon  which  occasion  he  remarked,  that  in  the  common  cases 
of  legacies  to  be  paid  at  the  age  of  twenty-one,  there  was  a 
certain  time  fixed,  not  to  the  thing  itself,  but  to  the  execution 
of  it ;  and  the  time  so  fixed  must  necessarily  arrive :  But 
that  when  the  time  annexed  to  the  payment  was  merely 
eventual,  and  might  or  might  not  come,  and  the  person  died 
before  the  contingency  happened,  his  Lordship  could  find  no 
instance  where  it  had  been  decided  that  the  legacy  should  be 
paid  at  all  events. 

But  this  exception  will  not  apply  when  it  is  apparent  from 
the  whole  of  the  Will,  that  it  was  not  the  intention  of  the 
testator  to  make  the  legacy  conditional  :  Thus  in  Booth  v. 
Booth  (o),  the  testator,  having  two  great  nieces,  both  of  age, 
named  Phoebe  and  Ann,  devised  the  residue  of  his  estate  to 
trustees,  in  trust,  to  place  it  out  at  interest,  and  pay  the 
annual  produce  to  Phoebe  and  Ann,  until  their  respective 
marriages,  and  immediately  after  their  respective  marriages, 
to  assign  to  them  respectively  their  several  shares :  Phoebe, 
after  surviving  the  testator,  died  without  ever  being  married  : 
And  the  question  was,  whether,  notwithstanding  Phoebe  never 
married,  she  took  a  vested  interest  in  her  moiety,  which  was 
transmissible  at  her  death  to  her  personal  representatives,  one 
of  whom  was  her  sister  Ann  ;  Lord  Alvanley  held,  on  the 
ground  of  the  bequest  being  a  residue  (p),  and  given  to  per- 

(u)  1  Atk.  500.  (p)  See  also  Jones  v.  Mackil- 

(o)  4  Ves.  399.     See  the  obser-  wain,   1    Russ.    Ghana  Cas.   223. 

vations  of  Stuart,  V.-C,  on  this  There  has  always  been  a  strong 

casein  West  v.  West,  4  Giff.  201.  disposition  in  the  Court  to   con- 
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sons  of  maturity,  as  also  upon  the  words  of  the  devise,  that 
the  case  \v;is  one  where  the  maxim  dies  inccrtus  condition  em 
facit  could  not  be  applied;  and  that  Phoebe  took  a  vested 
interest  in  her  share,  to  which  Ann,  as  her  residuary  legatee, 
was  immediately  entitled,  although  Ann  could  not  claim  her 
original  share  previous  to  her  own  marriage.  So  a  bequest  to 
a   daughter    on  marriage  with  interest  in  the  meantime  is 

Vested  (q). 

It  remains  to  consider  the  other  positive  rule  on  this  sub-  2nd  Rule: 

ft  lc^ftf'V  ^ivGii 

ject :   viz.,  that  if  the  words  "  payable  "  or  "  to  be  paid,"  arc    «« at,"  "if," 

omitted,  and  the  legacy  is  given  at  twenty-one,  or  if,  when,   „  ^n ');'.' ',',..- 
in  case,  or  provided,  the  legatee  attains  twentv-one,  or  "on"  "provided," 

1  °  ...      tne  legatee 

his  attaining  that  age,  or  any  other  future  definite  period,  this  attains  twenty- 
confers  on  him  a  contingent  interest,  which  depends  for  its  «  0n  "  attain- 

vesting,  and  its  transmissibility  to  his  executors  or  adminis-  ins  *hat  a.ge' 1S 
°'  J  contingent  : 

trators,  on  his  being  alive  at  the  period  specified. 

In  Onslow  v.  South  (r),  the  testator  being  possessed  of 
considerable  persona]  estate  in  -lamaica  and  in  England, 
bequeathed  as  follows:  "I  give  to  J.  S.  now  under  the 
custody  of  I!.  D.  2,0001.  at  the  age  of  twenty-one  years, 
to  be  paid  by  my  executors  in  England:  "  J.   S.  died  under 

Btrue  a  residuary  clause  a  •  as  to  337.     S  West   v.  West,  4 

prevent  an  intestacy  with  respect  Gift  201.     Lang  <•.  Pugh,  1  Y.  & 

to  any  part  of  the  testator's  pro-  Coll.  Ch.  C.  718.    So  inifeWrey, 

perty  :  by  Sir  \V.  (haul,  in  Leake  30  C.  D.  .r>'>7,  a  testatrix  by  her 

.    Robinson,  2    Meriv.  386.     See  Will,    after    specific    bequests    of 

also  Leeming  v.  Sherratt,  2  Bare,  bonds,  gave  all  the  rest  of  her 

23,  by  Wigram,  V.-C,  citing  Love  stocks  and  shares  upon  trust  to 

v.  L'Estrange,  5  Bro.    1'.   C.   59.  pay  the  income  to  her  nephew  G. 

TomL  edit.     Pearman  v.  Peannan,  until    his    marriage,  and  at    the 

33  Beav.  396.     However,  in  Ad-  time  of  his  marriage  to  hand  over 

dison  v.  Busk,  14  Beav.  461,  462,  the  stocks  and  shares  to  him  :  and 

Romilly,  M.  K.,  said  he  could  not  it  was  held  that  G.  took  a  vested 

give  to  the  same  words  a  different  interest  under  the  gift,  and  being 

construction  when  used  in  relation  of  age  was  entitled  to  have  the 

to   a  residue  from  that  which  he  stocks  and  shares  comprised  there- 

should  when  applied  to  a  simple  in  transferred  to  him,  although  he 

legacy.  had  not  married. 

(q)  Vize  v.  Stoney,  1  Dr.  &  Warr.  (r)  1  Ecp  Cas.  Abr.  295,  pi.  6. 
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the  age  of  twenty- one,  but  having  attained  the  age  of 
eighteen,  he  bequeathed  this  legacy  to  the  defendant  South, 
the  validity  of  which  disposition  depended  upon  the  ques- 
tion, whether  J.  S.  took  a  vested  interest  in  the  money  before 
the  age  of  twenty-one  :  And  the  Lord  Chancellor  determined 
that  the  legacy  did  not  pass  to  the  defendant ;  since  J.  S.'s 
interest  in  it  was  not  vested,  but  contingent ;  and  his  Lord- 
ship remarked,  that  the  word  "now  "  was  merely  descriptive 
of  the  condition  of  the  legatee;  and  that  the  word  "paid" 
was  only  applicable  to  the  persons  by  whom  the  money  was  to 
be  satisfied. 

So  in  Cruse  v.  Barley  (s),  the  testator  gave  to  his  son 
200Z.  at  his  age  of  twenty-one  :  The  son  died  under  twenty- 
one  :  And  it  was  determined  that  the  legacy  never  vested  in 
him  ;  as  the  age  was  annexed  to  the  gift  and  not  to  the  pay- 
ment ;  and,  consequently,  his  personal  representative  could 
not  be  entitled  to  the  money. 

In  Smell  v.  Dee  (/),  the  bequest  was  of  "  100/.  a-piece  to 
the  two  children  of  J.  S.  at  the  end  of  ten  years  next 
after  my  decease  :  "  The  legatees  died  before  the  expiration  of 
the  ten  years  :  And  Lord  Cowper  held  the  legacies  to  be 
extinct:  and  said,  "that  wherever  the  time  is  annexed  to 
the  legacy,  and  not  to  the  payment  of  it  (as  in  the  present 
case),  if  the  legatee  die  before  the  day  of  payment,  the  legacy 
is  lapsed"  (u). 
"if,"  In  Stapleton  v.  Clteales  (x),  it  was  clearly  held,  that  the 

"  when  : " 

(s)  3  P.  Wms.  20.  port  contingency  in  the  Bense  of 

(t)  2  Salk.  415.  condition  precedent  to  the  vesting, 

(u)  See  also  Accord.    Brace  v.  bnt  to  mean  a  proviso  or  condition 

Charlton,  13  Sim.  65,68.  subsequent  operating  as  a  de 

(as)  Prec.  Chanc.  317.     That  is  ance  of  an  estate  vested.     Tims  in 

to  say  that  these  expressions  "if"  Andrew  v.  Andrew,  1  C.  D.  410,  a 

and  "when"  will  generally  receive  testator  by  a  Will  dated  in  1832 

such  a  construction  standing  alone  devised  lands  to  F.  A.  for  life,  and 

and  unaffected    by   preceding    or  from  and  after  the  decease  of  F.  A. 

subsequent  context :  but  the  con-  to  his  eldest  son  if  he  should  have 

text    frequently    shows    that    the  arrived  at  the  age  of  twenty-one 

words  "  if,"  "  when,"  «  as  soon  as,"  years,  and,  in  default  of  his  having 

must   be   construed    not    to   im-  a  son,  then  over.  F.  A.  died  leaving 
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expressions  "  at  twenty-one,"  or  "  if"  or  "  when  be  shall 
attain  twenty-one,"  were  all  one  and  the  same,  and  in  each 
of  those  cases,  if  the  legatee  died  before  that  age,  the  legacy 
lapsed.  This  is  fully  confirmed  in  Hanson  v.  Graham  (y)  by 
Sir  W.  Grant,  who  observed  that  in  the  civil  law  the  words 
"cum."  and  " si"  as  referred  to  this  subject,  are  precisely 
equivalent ;  and  from  that  law  we  borrow  all,  or  at  least  the 
greatest  part  of  our  rules  upon  legacies  (z). 

Again  it  was  held  in  Re  Wrangham's  Trust  (a),  that  a  gift 
to  legatees  on  their  attaining  the  ages  of  twenty-one  is  a  con- 
tingent and  not  a  vested  gift. 

In  Atkinson  v.  Turner  (6),  the  testator  gave  two-thirds  of 
three-eighths  of  his  joint- stock  and  trade  to  his  grandson, 
provided  he  should  attain  the  full  age  of  twenty-one,  with 
remainder  over  if  he  did  not  live  to  that  period  :  The  grand- 
son died  under  twenty-one  ;  and  the  question  was,  whether 
his  administrator  was  entitled  to  the  profits  which  accrued 


provided  : " 


an  eldest  son,  a  minor.  It  was 
held  by  the  <  lourl  of  Appeal  that 
on  the  death  of  F.  A.  thi  eldest 
son  took  an  estate  in  fee,  liable  to 
be  divested  on  hia  dying  under 
twenty-one.  In  thus  construing 
the  word  "  if"  as  not  importing  a 
contingency,  Lord  Justice  James 
placed  greal  reliance  on  the  fact 
that  the  gifl  was  in  the  Will  ex- 
pressed to  be  "from  and  alter"  tin- 
death  <d  the  tenant  for  life,  saying 
that  to  construe  the  word  "  it'"  as 
contingent  one  would  have  to 
strike  the  words  "  from  and  aftei  " 
out  of  the  Will.  North,  J.,  how- 
ever, in  the  case  of  R*  Jobson,  44 
C.  D.  154,  in  a  Will  in  which  the 
words  were  "and  from  and  alter 
her  (the  tenant  for  life)  decease 
the  premises  shall  lie  in  trust  for 
all  lur  children,  in  equal  shares  as 
tenants  in  common,  on  their  re- 
spectively attaining    the    age    of 


twenty-one  years,"  declined  to 
give  tin's  effect  to  the  words  "from 
and  alter,"  and  held  that  the  chil- 
dren did  nut  take  vested  interests 
till  they  attained  the  age  of  twenty- 
one. 

(//)  c»  Ves.  243,  245. 

(.-.)  In  the  i  ase  of  May  o.  Wood, 
::  Bro.  <'.('.  17:5,474,  Lord  Alvan- 
ley  broadly  laid  down  a  different 
duet  line  Hut  Sir  W.  Grant,  in 
Hanson  <•.  Graham,  G  Ves.  243, 
demonstrates  that  the  principle  on 
which  his  Lordship  proceeded  was 
an  erinneous  one.  See  also  Lane 
v.  Goudge,  9  Yes.  230  ;  and  the 
observations  of  Lord  Brougham, 
in  Phipps  v.  Ackers,  3  CI.  &  Fin. 
700,715. 

(a)  1  Dr.  &  Sm.  358. 

(6)  2  Atk.  41.  See  also  Watson 
v.  Hayes,  5  M.  &  Cr.  125,  132, 
133.  Young  v.  Macintosh,  13 
Sim.  445. 
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from  the  death  of  the  testator  to  the  infant's  decease  ;  which 
depended  upon  the  circumstance  whether  he  took  a  vested 
interest  in  the  legacy  during  minority :  And  the  Master  of 
the  Rolls  determined  in  the  negative ;  considering,  that  by 
the  words  of  the  Will,  nothing  vested  in  the  legatee,  since  he 
did  not  attain  the  age  of  twenty-one  (c). 
"incase:"  In  Elton  v.  Elton  (J),  where  a  testator  gave  to  his  grand- 

daughter 1,500L  to  be  at  her  disposal,  in  case  she  married 
with  consent,  &c,  Lord  Hardwicke  held,  that  marriage  was  a 
condition  precedent  to  the  vesting  of  the  legacy :  observing,  that 
whether  the  testator  said,  "  in  case  she  marry,  I  give,"  or,  "I 
give,  in  case  she  marry,"  made  no  difference  ;  for  in  both 
instances  marriage  is  annexed  to  the  substance  of  the  devise. 
It  is  to  be  observed  with  reference  to  all  these  words 
which  would  seem  'prima  fade  to  create  a  contingent  and  not  a 
vested  interest,  such  as  "if,"  "when,"  "or,"  "provided," 
"  in  case,"  that  the  inference  is  only  prima  facie,  and  liable 
to  be  ousted  by  the  context  or  the  inferences  to  be  drawn 
from  the  Will  as  a  whole  (e). 
Direction  to  Where  there  is  no  gift  but  by  a  direction  to  pay,  or  divide 

''from1  and        and  pay,  at  a  future  time,  or  on  a  given  event,  or  to  transfer 
after,"  or  "to    <<  from  ancj  after  "  a  given  event,  the  vesting  will  be  postponed 

divide  and  pay  °  L         *■ 

at,"  a  future      till  after  that  time  has  arrived,  or  that  event  has  happened, 

period,  with-  in  •  ... 

out  any  pre-      unless,  from  particular  circumstances,  a  contrary  intention  is 
viousgift:        to  be  collected  (/). 

(r)  But  see  Simmonds  v.  Cock-?,  v.  Tancred,  10  Sim.  465.     Watson 

29  Beav.  455.  v.  Hayes,  5   M.  &  Cr.  125,  133. 

(<£)  3    Atk.     504.      Knight    v.  Davies  v.  Fisher,  5  Beav.  201,  209, 

Cameron,  14  Ves.  389.  ■]<■  r  Lord  Langdale.     Beck  v.  Burn, 

(c)  See  Simmonds  v.  Cocks,  29  7  Beav.  492.     Chevaux  v.  Aislabie, 

Beav.  455.     Breei?.  Perfect,  1  Coll.  13  Sim.  71.     Walker  v.  Mower,  16 

128.     King  v.  Isaacson,  1  Sm.  &  Beav.   365.      Shum    v.   Hobbs,   3 

G.  371.  Drewr.  93.     Laxton   v.  Eedle,   19 

(/)  Leake  v.  Robinson,  2  Meriv.  Beav.  321.     Adams  v.  Robarts,  25 

363,  387.     Booth  v.  Booth,  4  Ves.  Beav.  658.     But  see    Leeming   v. 

399.     Ford  v.  Rawlins,  1  Sim.  &  Sherratt,  2  Hare,  14,17,21.    Pack- 

Stu.  328.     Jones  v.  Mackilwain,  ham  v.  Gregory,  4  Hare,  396,  397, 

1  Russ.  Chanc.  Cas.  223.     Vawdry  398.     7   Hare,    228.      lie   Minor's 

v.  Geddes,  1  Russ.  &  M.  203.  Murray  Trusts,  28  Beav.  50. 
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This  doctrine,  in  fact,  only  assimilates  the  gift  of  a  legacy 
under  the  form  of  a  direction  to  pay  or  divide  at  a  future  time, 
or  on  a  given  event,  to  the  instance  already  considered  of  a 
simple  and  direct  bequest  of  a  legacy  at  a  like  future  time,  or 
a  like  event  (//)  :  And  it  is  plainly  inapplicable  -where  a  Will 
contains  a  direct  gift,  independently  of  the  direction  to  pay  at 
a  future  period  to  the  legatee;  as  where  such  direction  is 
followed  by  the  words,  "  to  whom  I  give  and  bequeath  the  same 
accordingly  "  (/<). 

It  may  now  be  proper  to  ascertain  the  exceptions  prevalent  Exceptions  to 
with    respect    to   this   latter   rule.     1st.     "Where    a    testator  gift  0f  interim 
bequeaths  a  legacy  to  a  person  at  a  future  time,  and  either  llltl">t: 
gives  him  the  intermediate  interest,  or  directs  it  to  be  applied 
for  his  benefit,  the  Court  there  considers  the  disposition  of 
the  inter*  st  to  be  an  indication  of  the  testator's  intention  that 
the  legatee  should  at  all  events  have  the  principal,  and  on  this 
ground  holds  such  legacies  to  be  vested  (i). 


I.  ■  ming  v.  Sherratt, 2  Bare, 
14,  18. 
(//)  Re  Bartholomew,   16    Sim. 

Affirmed  on  appeal,  l  Mac. 
1  \,  354.  Sec  also  Sin  it  li  o. 
Palmer,  7  Hare,  228,  229,  by 
Wigram,  V.-C,  Williams  t/.  Clark, 
i  De  C  &  Sin.  472,  173,  174. 
(i)  Fearne,  Conk  Rem. 
note  by  Mr.  Butler.  Where  inte- 
rim interest  is  given,  it  is  pre- 
sumed that  the  testator  meant  an 
immediate  gift,  because,  for  the 
purpose  of  interest  the  particular 
legacy  is  to  be  immediately  sepa- 
rated from  the  bulk  of  the  pro- 
perty: By  Sir  .1.  Leach  in  Vawdry 
v.  Geddes,  l  Russ.  &  M.  208. 
also  Saunders  v.  Vautier,  1  Cr.  & 
I'll.  248,  by  Lord  Tottenham.    Ac- 

R  Wrey,  30  C.  D.  507. 
And  compart  Re  Jobson,  44  C.  D. 
154,  in  which  case  it  was  held  on 
the  terms  of  that  Will  that  there 


was  no  dear  separation  of  the  fund 
from  the  rest  of  the  estate,  nor  ajay 
express  appropriation  of  it,  and 
therefore  no  presumption  of  an 
immediate  gift.  It  lias  heen  said 
that  the  presumption  of  an  im- 
mediate  gift,  from  the  circum- 
ofthe  interim  interest  being 
a,  fails  entirely  when  the 
testator  has  expressly  declared  that 
the  legacy  is  t"  go  ever  in  case  of 
tin-  death  of  the  legatee  before  a 
particular  period  :  By  Sir  J.  Leach, 
in  Vawdry  v.  <  teddes,  1  Russ.  &  M. 
208.  But  see  contra,  1  Jarman  on 
Wills,  -1th  ed.  858,  and  also  Davies 
v.  fisher,  5  Beav.  201,  213.  The 
above  proposition  as  to  the  effect 
of  the  gift  over  as  negativing  the 
presumption  of  an  immediate  gift 
arising  from  the  gift  of  interim  in- 
terest seems  to  be  recognised  by 
Kay,  J.,  in  lie  Wrey  (ubi  siq>.), 
507,  509. 
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Thus  in  Fonereau  v.  Fonereau  (I),  the  bequest  was  of 
1,000/.  to  Claudius  Fonereau,  when  be  should  have  attained 
the  ao-e  of  twenty-five  :  The  testator  empowered  his  executors 
and  trustees  to  place  the  money  at  interest,  which  he  directed 
to  be  applied  at  their  discretion  for  the  education  of  Claudius, 
as  also  part  of  the  principal  to  put  him  apprentice,  and  the 
remainder  to  be  paid  to  him  when  he  should  have  attained  the 
age  of  twenty-five,  and  not  before ;  Claudius  having  died  under 
that  age,  the  question  was,  whether  his  personal  representa- 
tive was  entitled  to  the  legacy  ;  which  depended  upon  this, 
whether  he  took  a  vested  interest :  And  Lord  Hardwicke 
decided  in  the  affirmative. 

In  Hoath  v.  Hoath  (I),  the  testator  gave  100Z.  to  Thomas 
Hoath  at  the  age  of  twenty-one,  and  directed  the  intermediate 
interest  to  be  paid  to  his  mother  for  his  maintenance  :  Thomas 
having  died  under  twenty-one,  the  question  was  whether  this 
was  a  vested  legacy :  And  Lord  Thurlow  determined  in  the 
affirmative,  in  consequence  of  the  interest  having  been  given 
for  the  benefit  of  Thomas,  before  his  legacy  became  payable. 

In  Hanson  v.  G  rah  a  m  (w),  the  testator  bequeathed  to  his 
three  grandchildren  500/.  a-piece,  four  per  cent,  consols,  when 
they  should  respectively  attain  the  age  of  twenty-one  or  be 
married,  providing  the  marriages  were  had  with  the  consent 
of  his  executors  and  trustees;  and  he  directed  the  interest  of 
the  annuities  to  be  laid  out,  at  the  discretion  of  his  executors 
and  trustees  as  they  should  think  proper,  for  the  benefit  of 
the  legatees,  until  they  attained  twenty- one  or  married,  and  for 

(h)  3  Atk.  645.  and   education  of  members  of  a 

(I)  2  Bro.  C.  C.  4.  class  during  infancy,  and  there  is 

(m)  6  Ves.  239.     It  will  be  ob-  no  division  of  the  property  until  a 

served  that  in  this  case  there  was  a  future  date  or  future  event.     This 

bequest  to  each  child  of  500/.     In  case    seems    to    account    for    the 

Be  Hunter's  Trusts,  L.  R.  1  Eq.  suggestion  of  James,  V.-C,  in  Re 

295,  Wood,  V.-C,  points  out  that  Ashmore's  Trusts,  L.  R.  9  Eq.  99, 

the  principle  of  Hanson  v.  Graham  102,  which  Jessel,  M.  R.,  in  Foxr. 

has  no  application  where  the  in-  Fox,  L.  R.  19  Eq.  286, 290,  Beemed 

come  of  a  fund  is  given  as  a  com-  to  think  was  without  authority, 
mon  fund    towards    maintenance 


Ch.  ii.  §  v.]       Vested  or  Contingent.  1-099 

no  other  use,  intent,  or  purpose  :  The  testator  then  gave  his 
residuary  personal  estate  to  his  son  Isaac  Graham,  whom  he 
appointed  executor  :  One  of  the  grandchildren  died  intestate 
at  the  age  of  nine  years,  after  surviving  the  testator ;  and  the 
question  was,  whether  the  plaintiffs,  its  next  of  kin,  or  the 
residuary  legatee  of  the  testator,  were  entitled  to  the  legacy; 
which  depended  upon  this  circumstance,  whether  the  deceased 
grandchild  took  a  vested  interest  in  it:  And  Sir  AV.  Grant 
determined  in  favour  of  the  plaintiffs,  the  next  of  kin,  upon 
tin'  principle,  that  the  gift  of  the  whole  interest  for  the  benefit 
of  the  legatees,  which  gave  them  the  absolute  property  in  it, 
as  it  became  due,  also  gave  them  immediate  vested  interests 
in  the  legacies,  and  consequently,  that  the  next  of  kin  of  the 
deceased  grandchild  were  entitled  to  the  500/.  bequeathed  to 
it(n). 

Accordingly,  it  is  an  established  doctrine,  that  directions  Postponement 
to  pay  or  divide,  &c.,  at  a  future  time,  or  on  a  given  event,   i,c  controlled 
which,  as  it  has  already  been  shown  (o),  of  themselves  import  SySSe!**0 

a  postponement   of  the  vesting,  may  be  so  controlled  by  a  for  benefit  of 

itee  : 

direction  to  apply  the  Interest  for  the  benefit  of  the  legatee, 
as  to  postpone  payment  or  possession  only,  and  not  the 
vesting  (j>). 

(n)  For  examples  of  the  abovi  Scotney  v.  Lomer,  31  C.  D.  380. 

exception  to  the  rule,  see  Lane  (")  Ante,  p.  1096.    But  .sec  also 

v.  Goiulge,  !>  Ves.  229.     Murray  post,  p.  1107,  note  (/.),  and  HOvS, 

d.     Addenbrook,     4     Buss.    407.  note  (h). 

Stephens  o.  Frost,  2  V.  &  C.  302.  (p)  Parker  v.  Golding,  13  Shu. 

Vivian    v.    Mills,    1     Beav.    315.  418.     Milroy  v.  Milroy,  14  Sim. 

Vize  v.  Stoney,  1  Dr.  &  Warr.  337.  48.     Hammond   v.  Maule,  1  Coll. 

Parker  v.  Golding,    13  Sim.  418.  281.     Harrison  v.   Grimwood,    12 

Lister  r.  Bradley,  1   Hare,  10,  13.  Beav.   192.     Leeming  v.  Slierratt, 

Hobbs  v.  Parsons,  2  Sm.  &  <  •.  -12.  2  Hare,  14.     Paekliam  c.  Gregory, 

Re    Grove's    Trusts,    3   Gift  575.  4  Hare,  396.     Tatham  c.  Vernon 

Shrimpton  r.  Shrhnpton,  31  Beav.  2:)  Beav.  605.    Boulton  v.  Pilcher, 

425.     Bin!  v.  Maybury,  33  Beav.  ibid.  633.     Pearman  v.  Pearman, 

351.     Be  Hart's  Trusts,  3  De  G.  &  33  Beav.  394.     Re  Peek's  Trusts, 

J.  195.     Hardcastle  r.  Hardcastle,  L.  E.   16  Eq.   22.     Tins  doctrine 

1  H.  &  M.  405.     Fox  v.  Fox,  L.  E.  only   applies  where   there  is  one 

19  Eq.  286.     Re  Bunn,   16  C.  D.  gift  of  principal  and  interest,  and 

47.     Re    Wrey,    30    C.    D.    507.  the  possession  of  the  principal  is 
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In  Darks  v.  Fisher  (q),  a  gift  of  personalty  to  trustees  for 
A.  for  life,  and  after  bis  death,  in  trust  for  the  children  of  A., 
"as  they  severally  attained  twenty -Jive  years,"  the  income  to 
he  applied  during  their  respective  minorities  by  their  guardian 
for  their  maintenance,  &c,  with  a  gift  over  in  case  no  child 
should  live  to  attain  twenty-five,  was  held  by  Lord  Langdale 
to  be  vested,  notwithstanding  the  interval  between  the  twenty- 
first  and  twenty-fifth  year  of  each  child,  during  which  there 
was  no  direction  as  to  the  application  of  the  interest  if). 


postponed,  and  does  not  apply 
where  the  interest  alone  is  the 
subject  of  gift  up  to  a  particular 
time,  and  the  principal  is  then  for 
the  first  time  given;  i'or  in  such 
case  the  prior  gift  of  the  interest 
or  dividends  will  not  vest  the 
principal.  Spencer  v.  Wilson, 
L.  R.  16  Eq.  501.  Watson  r. 
Hayes,  9  Sim.  500,  revd.  5  M. 
&  C.  124.     See  post,  p.  1102. 

(q)  5  Beav.  201. 

(?•)  See  also  Milroy  v.  Milroy, 
14  Sim.  48,  and  compare  Lloyd  v. 
Lloyd,  3  K.  &  J.  20,  in  which  case 
there  was  a  devise  of  landto  trustees 
in  fee,  upon  trust  to  pay  the  rents 
to  A.  for  life  and  after  her  death  to 
apply  them  in  the  maintenance 
of  all  and  every  her  child  and 
children  during  their  minority, 
and  when  and  as  soon  as  all  such 
children  should  have  attained 
twenty-one  to  divide  the  corpus 
amongst  all  the  children  share 
and  share  alike,  if  more  than  one, 
and,  if  only  one,  the  whole  to  such 
child.  And  it  was  held  that 
one  of  several  children  who  sur- 
vived the  testator  having  died 
under  twenty-one  took  no  share. 
See  and  compare  Re  Grove's 
Trusts,  3  Gift'.  575.  It  will  be  seen 
that  the  difference  between  Davies 


v.  Fisher  (vibi  sup.)  and  Lloyd  v. 
Lloyd  uM  sup.),  which  resulted  in 
the  gifts  being  held  vested  in  the 
one  case  by  reason  of  the  gift  of 
the  income  for  maintenance  during 
minority  and  not  in  the  other,  is 
that  in  the  former  case  the  gift 
was  to  the  individuals  "as  they 
severally  attained  twenty-live 
years,"  whereas  in  the  latter  case 
the  gift  was  to  a  class  from  which 
individuals,  not  attaining  the  pre- 
scribed age,  would  be  excluded. 
And  in  K(  Parker,  1G  C.  D.  44, 
Jessel,  M.  R.,  says  :  "  It  appears  to 
me  that  this  rase  is  different  from 
that  of  Fox  v.  Fox,  L.  R.  1!)  E«p 
286.  In  my  opinion  when  a 
Legacy  is  payable  at  a  certain  age, 
but  is  in  terms  contingent,  the 
legacy  becomes  vested  when  there 
is  a  direction  to  pay  the  interest  in 
the  meantime  to  the  person  to 
win 'in  the  legacy  is  given,  and,  not 
the  less  so,  when  there  is  super- 
added a  direction  that  the  trustees 
'shall  pay  the  whole  or  such  part 
of  the  interest  as  they  shall  think 
tit  : '  but  I  am  not  aware  of  any 
case  where,  the  gift  being  of  an 
entire  fund  payable  to  a  class  of 
persons  equally  on  their  attaining 
a  certain  age,  a  direction  to  apply 
the  income  of  the  whole  fund  in 
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But,  generally  speaking,  if  the  gift  of  maintenance  be  not 
co-extensive  with  the  -whole  amount  of  the  interest  (s),  or  if 
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the  meantime  fur  their  main- 
tenance baa  been  held  to  create  a 
vested  interest  in  a  member  of  the 
class  who  does  nut  attain  that  age." 
And  thus  in  Dewai  v.  Brooke,  14 
< '.  I  >.  '}■-.>.  in  which  case  a  testator 
directed  his  trustees  to  hold  the 
trust  fund  for  all  his  children,  or 
any  his  child,  who,  being  sun-  or 
a  son,  Bhonld  attain  twenty-five, 
or  bein^  daughters  or  a  daughter, 
should  attain  twenty-one  or  many, 
and  if  more  than  one  in  equal 
Bhares,  to  be  divided  and  paid  on 
the  youngest  of  his  said  children 
attaining  twenty-one,  and  em- 
powered his  trustees  t<>  apply  the 
whole  or  such  part  as  tiny  Bhould 
think  fit  of  tin-  annual  income  to 
which  any  child  should  hi-  en- 
titled in  expectancy  towards  the 
maintenance  or  education  of  such 
child,  it  was  held  upon  a  petition 
by  a  son  presented  after  the 
youngesl  child  ''a  daughter)  had 
attained  twenty-one, but  before  he 

himself  had  attained  twenty-live, 
that  his  interest  under  the  will 
was  not  vested  hut  contingent 
on  his  attaining  twenty-five,  and 
Hall,  V.-C,  distinguished  Fox  v. 
Fox  (t*W  sup.)  on  the  ground  that 
in  that  case  the  trust  was  not  for 
children  who  attain  a  prescribed 
age,  but  for  sons  as  and  when 
they  attain  a  prescribed  age,  and 
that  the  division  as  well  as  the 
payment  was  not  postponed  as  in 
Dewar  o.  Brooke. 

(s)  Pulsford  v.  Hunter,  3  Bro. 
C.  C.  416.  Hanson  v.  Graham,  G 
Ves.  239,  24!).  Leake  v.  Rohinson, 
2  Meriv.  386,  387.  Vawdry  v.  Ged- 


des,  1  Buss.  &  M.  203.  Watson  v. 
Hayes,  5  M.  &  Cr.  124.  Be  Ash- 
more's  Trusts,  L.  B.  9  Eq;  99. 
Thomas  v.  Wilberforce,  31  Beav. 
299.  /,'  Sanderson's  Trusts,  3  K. 
&  J.  497,  504.  This  [g  because  it 
is  the  giving  of  the  interest  and 
not  the  giving  of  the  maintenance 
which  is  held  to  effect  the  vesting. 
r  Loi  1  <  fottx  aham  in  Watson 
r.  Hayes,  5  M.  &  Cr.  125,  133. 
The  giving  of  the  whole  interest 
is  in  effect  a  direction  that  the 
Legacy  shall  carry  interest.  Ee 
Haifs  Trusts,  3  De  G.  &  J.  195, 
200,  202.  And  a  legacy  payable 
at  a  prescribed  age  with  interest  in 
the  meantime  vests  immediately. 
See  ante,  p.  1097.  In  order,  how- 
ever, that  an  inference  of  an  im- 
mediate gift  of  the  principal  may 
he  drawn  from  a  direction  that  the 
whole  income  he  applied  to  main- 
tenance, it  is  necessary  that  there 
should  he  a  first  gift  of  the  capital 
fund  itself,  and  not  merely  of 
income.  See  Spencer  /•.  Wilson, 
L.  R.  16  E<p  501.  Be  Grimshaw's 
Trusts,  11  C.  D.  406;  for  there  is 
an  obvious  difference  between  a 
gift  i  >f  the  interest  for  maintenance 
and  a  gift  of  maintenance  out  of  the 
interest.  If,  however,  there  be  a 
gift  of  the  corpus  to  individuals  or 
a  class  payable  at  a  future  time, 
coupled  with  a  direction  to  apply 
the  v;hoh  income  to  maintenance 
of  the  individual  or  the  members 
of  the  class,  the  inference  that  the 
gift  is  vested  does  not  the  less 
arise  because  there  is  a  discretion 
conferred  on  the  trustees  to  apply 
less    than  the  whole  income    to 
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it  be  made  out  of  another  fund,  in  neither  case  will  the 
legacies  vest,  prior  to  the  arrival  of  the  periods  at  which 
they  are  made  payable :  for  such  provisions  afford  no  pre- 
sumption that  the  testators  intended  the  legacies  to  vest 
before  they  became  due. 

Again,  in  the  cases  above  cited,  the  corpus  of  the  property 
was  <nven  with  a  postponement  of  the  payment,  and  the 
interest  or  fund  directed  to  be  applied  or  managed  for  the 
benefit  of  the  legatee  :  But  it  has  been  laid  down,  that  the 
exception  will  not  apply  where  the  interests  or  dividends 
alone  are  the  subject  of  bequest  until  a  particular  time, 
and  the  principal  is  not  sooner  taken  out  of  the  residue,  but 
directed  for  the  first  time  to  be  taken  out  of  it,  and  paid  or 
transferred  to  the  legatee,  <tt  thr  end  of  tlixt  'period:  because 
the  gift  and  payment  of  it  are  one  and  the  same,  and  it  was 
the  intention  of  the  testator  to  make  the  gifts  of  the  interest 
and  the  capital  separate  and  distinct,  so  as  to  constitute  the 
time  appointed  for  payment  of  the  principal  the  very  essence 
of  the  gift  of  it  (<). 

that  purpose.  See^erJessel,  M.  E.,  struction  avis* is  on  a  direction  to 
in  Fox  v.  Fox,  19  Eq.  286,  and  apply  the  whole  income  for  main- 
also  Harrison  v.  Grimwood,  12  tenance  "at  the  discretion  of 
Beav.  192,  which,  however,  has  not  trustees  or  otherwise,"  hut  in  each 
always  heen  accepted  as  an  an-  case  the  whole  frame  of  the  "Will 
thority.  See  Hawkins  on  Wills,  must  be  looked  at  to  ascertain 
p.  229.  It  would  seem  from  the  whether  the  urilt  is  of  the  interest 
of  Pulsford  v.  Hunter,  3  for  maintenance  or  a  gift  of  main- 
Bro.  C.  C.  410,  and  H<  Ashmore's  tenance  out  of  interest. 
Trusts,  L.  R.  9  Eq.  99,  that  a  gift  (t)  This  statement  of  the  prin- 
even  of  the  whole  income  of  a  ciple  of  the  cases  was  approved  of, 
fund  for  maintenance  does  not  and  acted  upon,  by  Alderson,  B., 
necessarily  give  rise  to  a  presump-  in  Cromek  v.  Lumb,  3  lounge  & 
tion  of  a  vested  interest  in  the  C.  576.  See  an te,  p.  1099,  note  (j)). 
principal.  See,  however,  the  oh-  Batsford  v.  Kebbell,  3  Ves.  263. 
solvations  on  these  cases  of  Jessel,  This  case  has  been  sometimes  cited 
-M.  I!.,  in  Fox  v.  Fox  (ubi  sup.),  to  show  that  a  future  gift  ex- 
and  compare  therewith  the  judg-  pressed  in  the  terms  "pay  and 
mentof  Hall,  V.-C,  in  Re  Grim-  distribute,"  is  contingent  by  force 
shaw's  Trusts  (ubi  sup.).  Theresult  of  the  expressions  only:  But  this 
of  the  comparison  would  seem  to  is  not  so  ;  the  judgment  pro- 
be that  no  absolute  rule  of  con-  ceeded  emphatically  on  the  ground 
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It  must  further  be  remarked,  with  respect  to  this  excep- 
tion, that  a  contingent  gift  of  the  interest  will  not  vest  the 
principal  :  Thus  a  legacy  to  A.,  as  soon  as  she  attains  twenty- 
one,  with  in! 'rest,  is  contingent  (it).  But  a  bequest  by  a 
testator  of  one-third  of  his  personal  estate  to  his  daughter, 
and  in  case  of  his  decease,  to  have  the  interest  therein  and 
principal  when  she  attained  the  age  of  twenty-live,  was  held 
to  give  a  vested  interest  to  the  daughter,  though  she  died 
under  that  age  (.»•). 

And  it  should  be  here  observed,  that  there  is  an  important 
distinction  between  a  case  where  the  legacy  is  to  be  severed 
instanter  from  the  general  estate,  for  the  use  and  benefit  of 
the  legatee,  and  a  case  where  a  legacy  is  to  be  severed  from 
the  estate  only  upon  the  happening  of  a  particular  event. 
Thus  in  Saunders  v.  Vautier  (y),  a  testator  bequeathed  to 
his  executors  or  trustees  all  the  East  India  stock  which 
should  be  standing  in  his  name  at  his  death,  upon  trust 
to  accumulate  the  dividends  until  I).  W.  V.  should  attain 
twenty-live,  and  then  to  transfer  the  principal,  together  with 
such  accumulations,  to  D.  W.  V.  his  executors,  administrators 
or  assigns,  absolutely  :  The  Will  also  contained  a  residuary 
bequest :  The  testator  had  '2,000/.  India  stock  standing  in  his 
name  at  his  death  :  And  it  was  held  by  Lord  Cottenham,  that 
D.  W.  V.  took  an  immediate  vested  interest  in  that  legacy, 
although  he  was  a  minor  at  the  testator's  death  ;  and  accord- 
ingly the  Court  ordered  the  stock,  with  its  accumulations,  to 
be  transferred  to  him  on  his  attaining  twenty-one  :  And  his 
Lordship  observed,  that  there  was  not  only  a  gift  of  the  inter- 
mediate interest,  but  a  positive  direction  to  separate  the  legacy 


that  the  subject  of  the  future  L,'i ft  Kay,  J.,  in  Re  Wrey,  30  C.  D.  507, 

was  not  the  same  as,  but  different  510. 

from,  the  previous  gift  for  life  :  (u)  Knight  v.  Knight,  2  Sim.  & 

Smith  r.  Palmer,  7  Hare,  228,  by  Stu.  490. 

Wigram,  V.-C.    See  also  the  com-  (x)  Breedon  v.  Tugman,  3  M.  & 

ments  of    Kindersley,   V.-C,  on  K.  289.' 

this  case  in  Westwood  v.  Southey,  (y)  1  Cr.  &  Ph.  240. 

2   Sim.   N.   S.    198,   200,   and  of 
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from  the  estate,  and  to  hold  it  in  trust  for  the  legatee  when 
he  should  attain  twenty-five  (z). 
where  a  pre-  A  second  exception  to  the  latter  rule  (a)  is,  that  where  a 

rgive'fto6       person  bequeaths  a  sum  of  money  or  other  personal  estate 
another.  tQ  Qne  f()r  i^  anci  after  hjs  decease  to  another,  the  interest 

of  the  second  legatee  is  vested  :  and  his  personal  representa- 
tives will  be  entitled  to  the  property,  though  he  dies  in  the 
lifetime  of  the  person  to  whom  the  property  is  bequeathed  for 

life  (&). 

Thus,  in  Monkhouse  v.  Holme  (c),  the  testator  gave  830/. 
to  trustees,  to  pay  to  his  wife  the  interest  for  life,  and  from 
and  after  her  death  he  disposed  of  the  sum  of  800/.  in 
manner  following,  &c.  :  Then  the  testator,  after  several 
intermediate  devises  and  bequests,  gave  the  legacy,  upon 
which  the  question  arose  ;  "  I  also  give  to  Jonathan  Monk- 
house,  son  of  my  brother  George,  the  sum  of  100/."  Jonathan 
having  survived  the  testator,  died  before  the  widow  ;  and 
the  question  was,  whether  he  took  a  vested  interest  in  the 
legacy,  so  as  to  transmit  it  to  his  personal  representatives  : 

(s)  See  also  Accord.   Greet   v.  p.  1096. 
Greet    5    Beav.    123.      Lister    v.  (b)  Fearne  Cont.  Rem.  55 1,  note-. 

Bradley,  1    Hare,   10.     See    also  And  it  is  immaterial  whether  the 

Dvmdas  v.  Murray,  1    Hemm.  &  testator  uses  words  of  remainder, 

M.  425.     Oddie  v.  Brown,  4  De  G.  or  whether  the  future  gift  is  ex- 

&  J.   179    194-      Pearson  v.  Dol-  pressed  in  a  direction  to  pay  and 

man  L.  R.  3  Eq.  315.     Re  Sevan's  distribute:    Smith    v.    Palmer,    7 

Trusts  34  C.  D.  716.     And  com-  Hare,  228,  by  Wigram,  V.-C.    See 

pare  Re  Jobson,  44  C.  D.  154,  160,  also  King  v.  Isaacson,  1  Sm.  &  ( :. 

in  which  case  there  was  held  to  be  371.     In  Re  Duke,  16  C.  D.  112, 

no    separation.      But    the    mere  it  was  held  that  the  interest   of 

necessity  of  making  such  a  sever-  children  taking  after    the  deter- 

ance  in  some  events  only  (as  in  mination  of  prior  life  estates  was 

the  case  of  the  residue  becoming  not  made  contingent  by  a  direction 

payable  before  the  legacy  itself  is  in    the  Will    that    the    division 

payable,  or  other  cause  unconnected  should  only  be    among   children 

with  the  legacy  itself)  is  not  sum-  living  at  the  period  of  distribute  m, 

cient  to  vest  the  legacy :  Festing  and  that  the  investment  of  the 

v.  Allen,  5  Hare,  575,  578.  ftmd  should  not  be  altered  until 

(a)  I.e.,   the    rule    stated    ante,  the  period  of  distribution  arrived, 
p.  1093,  as  extended  by  the  doc-  (c)  1  Bro.  C.  C.  298. 

trine  of  Leake  v.  Robinson,  ante, 
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And  Lord  Rosslyn  decided  in  the  affirmative  ;  His  Lordship 
remarking  that  the  800/.  was  given  to  the  trustees  to  pay  the 
interest  to  the  wife  for  life,  and  then  in  parts  and  shares  ; 
which  showed  that  the  testator  intended  to  give  vested 
interests  to  the  several  legatees. 

So  in  Blamire  v.  Geldart(d),  the  testator  gave  to  George 
Pringle  2001.  three  per  cent.  Consols,  at  his  wife's  decease, 
and  appointed  her,  Pringle,  and  another  person,  executors, 
to  manage  the  property  and  fulfil  the  intentions  of  his  Will  : 
Pringle,  the  legatee,  died  before  the  wife  ;  and  the  question 
was,  whether  he  took  a  vested  interest  in  the  Consols,  which 
entitled  his  personal  representative  to  a  transfer  of  them, 
the  testator's  widow  being  dead:  and  Sir  W.  Grant,  M.  P., 
determined  in  the  affirmative,  and  thus  expressed  himself: 
"  If  the  testator  had  given  the  stock  to  his  wife  for  life,  and 
at  her  death  to  Pringle,  it  would  have  been  clear  that  he 
would  have  a  vested  interest  in  the  nature  of  a  remainder  : 
In  a  Will,  it  is  not  material  in  what  order  the  clauses  are 
arranged  :  The  question  is,  what  is  the  effect  upon  the  whole  : 
This  testator  begins  by  giving  to  Pringle  the  stock  at  the 
death  of  his  wife,  and  then  gives  to  his  wife  the  whole  of  his 
property  :  Consequently,  she  has  a  life  interest  in  that  stock 
so  given  to  Pringle  at  her  death  ;  for  it  is  part  of  the  tes- 
tator's property  not  antecedently  disposed  of :  Thus  the  Will, 
no  matter  in  what  order,  divides  the  fund  between  these  two 
persons  ;  giving  to  one  the  interest  for  her  life,  and  to  the 
other  the  capital  at  her  decease  ;  In  effect  and  substance 
Pringle  took  a  remainder,  which  became  vested  immediately 
upon  the  testator's  death,  and  was  not  defeated  by  his  own 
death  in  the  lifetime  of  the  wife  "  (e). 


(d)  1(5  Ves.  314.  90.     Taylor  v.   Langford,  3  Ves. 

(e)  See  further  on  the  subject  Hi).  Wadley  v.  North,  3  Ves.  364. 
of  this  exception,  Atty.-Gen.  v.  Hallifax  v.  Wilson,  16  Ves.  168. 
Crispin,  1  Bro.  C.  C.  386.  Exel  Walker  v.  Main,  1  Jac.  &  Walk.  1. 
r.  Wallace,  2  Ves.  Sen.  119.  Ben-  Cousins  v.  Schroder,  4  Sim.  23. 
yon  v.  Maddison,  2  Bro.  C.  C.  75.  Watson  v.  Watson,  11  Sim.  73. 
Scurrield  v.  Howes,  3   Bro.  C.  C.  Peters  v.    Dipple,    12   Sim.     101. 

W.E. — VOL.    II.  P 
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Within  the  principle  of  this  exception  may  be  considered 
the  cases,  where  the  fund,  which  is  the  subject  of  the  legacy, 
is  given,  not  as  in  cases  within  the  first  exception,  for  the 
benefit  of  the  legatee  himself,  but  to  another  person  bene- 
ficially, till  the  legatee  arrive  at  a  particular  age,  as  till  he 
attains  twenty-one  :  or  for  a  certain  purpose,  as  till  a  certain 
quantity  of  debt  be  paid  :  These  bequests  mean  to  give  all  to 
a  particular  person,  but  to  carve  out  a  certain  interest  to 
endure  a  certain  time,  merely  by  way  of  exception  out  of  the 
whole  property  meant  to  vest  in  the  legatee  (/). 

In  these  instances  the  person  to  whom  the  absolute  pro- 
perty is  limited  will  take  an  immediate  vested  interest  in  the 
subject ;  since  such  bequests  are  in  the  nature  of  remainders  ; 
the  rule  as  to  which  is,  that  the  interests  of  the  first  and 
subsequent  takers  vest  together  (g). 

But  this  exception  will  not  apply  in  cases  where  the 
principal  itself  is  not  bequeathed,  but  the  interest  only  or 
income  is  given  to  a  person  for  life,  or  some  other  period,  and 
at  the  decease  of  the  first  taker,  or  the  end  of  the  period,  the 
capital  is  bequeathed  to  another,  and  where  it  appear*  from 
the  context  of  the  Will,  that  no  interest  in  the  capital  was 
intended  to  pass  till  the  determination  of  the  life  estate,  or 
other  particular  period  :  for  in  such  cases  the  gift  of  the 
income  and  the  gift  of  the  capital  are  considered  as  distinct 
gifts  ;  and  when  the  legatee  of  the  principal  dies  during  the 
preceding  period,  the  legacy  is  not  transmissible  to  the  execu- 
tors or  administrators  (/<)• 

Kimberley  r.  Tew,  4  Dr.  &  Whit.  Partridge  v.  Baylis,  17  C.  D.  835. 

13!).     Locker  v.  Bradley,  5  Beav.  (f)  Boraston's   case,  3  Co.    21. 

593.     Hammond  v.  Maule,  1  Coll.  Phipps  v.  Ackers,  9  CI.  &  F.  .">83, 

281,   283,   284.      Butterworth    v,  591.     Lane  v.  Gouge,  '.»  Ves.  230, 

Harvey,  9  Beav.  130.     Roberts  v.  by  Sir    Win.    Grant.      Parkin    v. 

Bnrder,  2  Coll.  130.     Packham  v.  Knight,    15    Sim.   83,  post,   1111, 

Gregory,  4  Hare,  396.     Salmon  v.  note  (y). 

(keen,  11  Beav.  453.     M'Lachlan  (y)  See    Balmain    v.    Shore,    !) 

v.  Taitt,  28  Beav.  407  ;   affirmed  Ves.  507. 

2  De  Gex,  F.  &  J.  449.     Strother  (h)  Fearne,    Cont.    Rem.    554, 

v.  Dutton,  1  De  G.  &  J.  G75.     Be  note. 
Blight's     Trusts,    21     Beav.    07. 
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Thus,  in  Billingsley  v.  Wills  (i),  the  testator  gave  to  his 
brother,  Capel  Billingsley,  the  interest  of  1,5001.,  for  life,  and 
from  and  after  his  decease,  he  gave  the  said  sum  of  1,500/.  to 
all  the  younger  sons,  and  to  all  the  daughters  of  Capel,  equally, 
to  he  paid  to  them  at  their  ages  of  twenty-one  ;  declaring, 
that  no  elder  son.  if  there  should  he  more  than  one  son,  nor 
any  elder  daughter,  if  there  were  only  daughters  of  Capel, 
living  at  his  death,  should  have  any  share  or  interest  in  the 
1,500/. :  But  if  all  the  children  of  Capel,  except  one,  died 
before  twenty-one,  then  he  gave  1,000/.,  part  of  the  1,500/. 
to  such  surviving  only  child,  to  be  paid  at  twenty-one  :  Capel 
had  three  children  when  the  Will  was  made,  and  another 
child  after  the  testator's  death  :  Letitia,  one  of  the  three 
children,  married  and  attained  twenty-one,  hut  died  before 
her  father  :  The  question  was,  whether  she,  having  attained 
twenty-one,  but  dying  during  the  life  of  her  father,  was,  not- 
withstanding, entitled  to  a  vested  interest  in  a  share  of  the 
1,500/.,  so  as  to  transmit  it  to  her  husband,  the  defendant, 
her  personal  representative  :  Lord  Hardwicke  determined, 
that  Letitia  took  no  vested  interest,  but  that  the  shares  in 
remainder  were  contingent  during  the  life  of  Capel  Billings- 
ley ;  since  there  was  no  gift  of  the  capital  previously  to  his 
death,  the  objects  to  take  it  being  uncertain  till  that  event 
happened,  and  consequently,  the  time  of  payment  being 
annexed  to  the  substance  of  the  gift  of  the  legacy  (which  was 
at  the  death  of  Capel),  as  Letitia  was  not  then  living,  she 
took  no  interest  in  it  which  she  could  transmit  to  her  personal 
representative  (k). 

(i)  3  Atk.  219.  v.  Southey,  2  Sim.,  X.  S.  198,  200, 

(A)  In  Packham   v.  Gregory,   i  who    denied    that    Billingsley   v. 

Hare,  :5!H).  it  was  said  by  Wigram,  Wills,  supra,  and  Batsford  v.  Keb- 

V.-C,  that,  after  very  great  pains,  l>ell  (ante,  p.  1102,  note  (t))  estab- 

Lord    Hardwicke    put    this    case  lished  any  rule,  that  if  in  the  first 

upon  the  particular  circumstances.  instance  there  is  a  gift  of  the  divi- 

See    also     the     observations     of  dends  only,  and  then  a  gift  of  the 

Parker,  V.-( '.,  in  Tribe  v.  Newland,  principal  with  a  limitation  over,  for 

■">  De  (1.  &  Sni.  -2:\^,  on  Billingsley  that  reason  alone  there  is  no  vest- 

V.  Wills  ;  and  also  the  comments  ing. 
of  Kindersley,  V.-C,  in  Westwood 
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Where  gift  is 

postponed  for 
the  conve- 
nience of  the 
fund,  it  i> 

vested  : 


secus,  where 
the  attaining 

of  a  certain 
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It  must  be  confessed  that  the  cases  which  have  been  above 
cited,  and  the  various  distinctions  created  thereby,  have  left 
the  law  in  a  state  of  some  confusion  as  well  with  respect  to 
the  doctrine  of  controlling  a  gift  at  a  future  time,  or  a 
direction  to  pay  and  divide  at  a  future  time  or  on  a  given 
event  (or  other  expressions  denoting  a  postponement  of  the 
vesting  of  a  legacy),  by  reason  of  its  being  a  bequest  in  the 
nature  of  a  remainder ;  as  also  with  respect  to  the  doctrine 
previously  discussed  of  controlling  such  expressions  by  a  gift 
of  the  intermediate  interest  of  the  fund  to  the  legatee.  A 
general  proposition  has  been  laid  down  on  the  subject  by  an 
eminent  writer  (/),  which  appears  to  have  met  with  the 
approval  of  YVigram,  V.-C,  in  Packham  v.  Oregon/  (m),  viz., 
that  though  there  be  no  other  gift  than  in  the  direction  to 
pay  or  distribute  in  futuro,  yet  if  such  payment  or  distribu- 
tion appear  to  be  postponed  for  the  convenience  of  the  fund 
or  property  (as  where  the  future  gift  is  only  postponed  to  let 
in  some  other  interest),  the  vesting  will  not  be  deferred  till 
the  period  in  question  (n). 

This  general  proposition,  however,  must  not  be  understood 
as  applicable  to  cases  where  the  attainment  of  a  particular  age 


(/)  1  Jarman  on  "Wills,  4th  ed. 
840. 

(m)  4  Hare,  398.  Thus,  under 
a  bequest  to  trustees  in  trust  for 
A.  during  his  life  and  after  his 
death  to  pay  and  divide  among 
his  children,  the  shares  of  the 
children  dying  in  the  lifetime  of 
A.  are  vested  and  pass  to  their 
representatives.  Hallifax  v.  Wil- 
son, 16  Yes.  171.  Hawkins  on 
Wills,  p.  232. 

(n)  See  Accord.  Adams  v.  Ko- 
harts,  25  Beav.  658.  lie  Minor's 
Trusts,  28  Beav.  50.  Re  Bright's 
Trusts,  21  Beav.  67.  See  also  Be 
Bennett's  Trusts,  3  K.  &  J.  280, 
where  it  was  laid  down  by  Wood, 
V.-C,  that  the  use  of  such  words 


as  "  pay  and  transfer,"  as  the  only 
words  of  gift  in  a  deferred  bequest, 
do  not  make  such  a  bequest  con- 
tingent. The  true  criterion  is 
what  was  the  reason  for  the  post- 
ponement. If  it  was  the  position 
of  the  fund,  as  in  a  gift  to  one 
for  life  and  after  his  death  to 
others,  the  bequest  in  remainder 
vests  at  once  ;  but  if  it  was  the 
position  of  the  legatee,  as  where 
the  gift  is  by  a  direction  to  pay 
the  fund  to  the  legatee  when  he 
shall  attain  twenty-one,  it  is  con- 
tingent. The  law  was  laid  down 
by  the  same  judge  to  the  same 
effect,  Be  Theed'a  Settlement,  3 
Kay  &  J.  379. 
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the  legatee 


is  introduced  into,  and  made  a  constituent  part  of,  the  descrip-  age  is  made 
tion  or  character  of  the  objects  of  the  gift ;  as  where  the  description  of 
bequest  is  to  the  children  who  shall  attain,  or  to  sucli  children 
08  shall  attain  the  age  of  twenty-one  years  ;  there  being  in 
such  cases  no  gift  except  to  the  persons  who  answer  the 
qualification  which  the  testator  has  annexed  to  the  enjoyment 
of  his  bounty  {<>).  Moreover,  it  is  to  be  remembered  that 
wherever  there  is  no  other  gift  than  in  the  direction  to  pay 
and  distribute,  then  the  attainment  of  the  age  at  which  that 
payment  or  division  is  to  take  place  is,  •prima  facie ,  a  condi- 
tion precedent  to  the  vesting  (p). 

Difficult  questions  connected  with  this  subject  have  arisen 


l  Jarman  on  Wills,  4th  edit. 

Supra,  note  (n),  by  Wood, 
V.-< '.  See  also  Packham  v.  <  ■>  e- 
gory,  4  Bare,  397,  398,  399,  where 
Wigram,  V.-C,  expressed  an 
opinion  that  the  decisions  of  Bats- 
ford  v.  Kebbell  3  Ves.  263),  and 
Vawdiy  v.  Geddea  (]  Rubs,  .v  .M. 
203),  are  referable  to  this  principle. 
See  further  as  to  bequests  of  this 
kind  (and  also  as  to  bequests  to 
children  when,  or  us  soon  as,  they 
attain  a  certain  age),  Newman  v. 
Newman,  10  Sim,  51.  Bull  r. 
Pritchard,  1  Russ.  213.  5  Hare, 
567,  port,  1113,  note  a  .  Festing 
p.  Allen,  L2  M.&  W.  179.  5  Hare, 
'<!'>.  Lord  J  lute  v.  Harman,  9 
Beav.  320  (corrected  in  L6  Beav. 
L66  .  Harrison  v.  < rrimwood,  12 
Beav.  192.  Toiler  v.  Attwood, 
15  Q.  B.  929,  953.  Boreham  o. 
Bignall,  8  Hare,  131.  Southern 
v.  Wollaston,  It!  Beav.  166. 
Boulton  v.  Beard,  3  De  Gex, 
M.  &  G.  608,  613.  Stead  r.  Platt, 
18  Beav.  50.  Atcherley  v.  Du 
Moulin,  2  Kay  &  J.  186,  191. 
Barnett  v.  Blake,  2  Dr.  &  Sm.  117. 
Tracey  v.  Butcher,  24  Beav.  438. 
Gardiner  v.  Slater,  25  Beav.  509. 


Pearman  v.  Pearman,33  Beav.  394. 
The  test  would  seem  to  be  whether 
or  nol  in  the  particular  Will  the 
words '•' attain  the  age  of  twenty- 
one"  and  such  like,  are  a  part  of 
the  description  of  the  devisee. 
Musketl  v.  Eaton,  1  C.  D.  435. 
Where  there  is  a  gift  of  a  fund  to 
the  testator's  children  in  a  class, 
■ii  as  the  youngestshall  attain 
twenty-one,  no  child  who  does  nol 
attain  that  age  is  entitled  to  share, 
the  testator  having  postponed  the 
division  till  the  youngest  child 
attained  that  age,  (though  a  child 
who  attained  that  age,  but  died 
before  the  time  of  division,  is 
entitled  to  a  share)  :  Leeming  v. 
Sherratt,  2  Hare,  23.  Lloyd  v. 
Lloyd,  3  Kay  &  J.  20.  And  it 
makes  no  difference  that  the  in- 
come is  directed  to  be  applied  for 
the  maintenance  of  all  the  children 
during  their  minority  :  ibid.  25. 
But  the  rule  is  different  where 
the  bequest  is  not  to  a  class,  but  to 
individuals  :  Cooper  v.  Cooper,  2!) 
Beav.  229. 

(p)  Locke  v.  Lamb,  L.  R.  4  Eq. 
372.  Merry  v.  Hill,  L.  R.  8  E<p 
619. 


In  what  way 

1  lie  \  eating  of 
a  legacy  is 


over  on  a 
contiimencv 
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affected  by  a      on  the  construction  of  Wills,  by  which  legacies  are  limited 

limitation  n 

over  on  a  contingency,  by  way  ol  executory  bequest. 

The  general  rule  appears  to  be,  that  a  limitation  over  on 
a  contingency  does  not,  of  itself,  and  without  more,  prevent 
any  of  the  shares  of  the  legatees  from  vesting  in  the  mean- 
time, provided  the  words  of  bequest  be,  in  other  respects, 
sufficient  to  pass  a  present  interest  ((f)  ;  though  such  a 
limitation  over  of  the  entirety  may  be  called  in  aid  of  other 
circumstances  to  show  that  no  present  interest  was  intended 
to  pass  (r). 

Accordingly,  in  Skey  v.  Barnes  (s),  a  testator  gave  his 
personal  estate  to  trustees,  upon  trust  to  pay  the  interest 
to  his  daughter  E.  S.  for  life,  and  after  her  decease  to  pay 
and  divide  the  principal  among  the  children  of  his  said 
daughter,  and  the  issue  of  a  deceased  child,  as  she  should 
appoint,  and  in  default  of  appointment,  to  go  and  be  equally 
divided  among  them  ;  and  if  but  one,  then  to  such  only 
child  ;  the  portions  of  sons  to  be  paid  at  their  respective 
ages  of  twenty-one,  and  of  daughters  at  their  respective  ages 
of  twenty-one  or  marriage  :  If  no  issue,  or  all  died  before 
their  respective  portions  became  payable,  then  over :  One  of 
the  children  of  E.  S.,  having  survived  her,  died  under 
twenty-one  and  unmarried :  It  was  contended,  that  the 
evident  intention  was  that  the  shares  should  not  vest  till 
twenty-one,  but  that,  in  the  event  of  the  death  of  any  under 
that  age,  the  others  should  take  by  survivorship  :  But  Sir  W. 
Grant  held,  that  the  shares  were  so  given  as  to  vest  imme- 
diately in  the  children,  though  liable  to  be  divested  by  all 
dying  under  twenty-one,  without  issue  :  and  that,  therefore, 
the  share  of  a  child  dying  under  twenty-one  passed  to  its 
representative.  So  in  Terrvpleman  v.  Warrington  (t),  a 
testatrix  bequeathed  the  residue  of  her  funded   property  in 

(7)  Skey   v.    Barnes,   3    Meriv.  as  affording  an  argument  in  favour 

340.     Davies  v.   Fisher,   5   Beav.  of  an  immediate  vesting.    See  post, 

214.  p.  im,  n.  (,,). 

(r)  Ibid.     Indeed  the  limitation  (.s)  3  Meriv.  335,  340. 

over  has  been  sometimes  considered  (?)  13  Sim.  267. 


Ch.  ii.  §  v.]        Vested  or  Contingent  1111 

trust  for  her  niece  for  life,  and  after  her  death,  to  be  equally 
divided  amongst  all  her  children,  whether  sons  or  daughters, 
share  and  share  alike  ;  and  in  case  it  should  happen  there 
was  but  one  child  at  the  niece's  death,  then  to  go  to  that 
only  child ;  and  in  failure  of  issue,  to  go  as  the  niece  should 
appoint  by  her  Will  :  The  niece  had  eleven  children,  three 
of  whom,  having  survived  the  testatrix,  died  in  the  lifetime 
of  the  niece  :  And  it  was  held  by  Shadwell,  V.-C,  that  all 
the  children  took  vested  interests  ;  and  as  more  than  one 
survived  their  mother,  there  was  no  divesting  of  interest;  and 
his  Honor  said  that  Skey  v.  Barnes  was  clearly  in  point  (u). 

In  Bland  v.  Williams  (x),  there  was  a  bequest  to  trustees 
of  the  testator's  residuary  estate,  with  a  direction  to  apply 
so  much  of  the  interest,  dividends,  and  profits  as  might 
be  necessary  for  the  maintenance  and  education  of  the 
children  of  the  testator's  daughter  until  they  should 
respectively  attain  the  age  of  twenty-four,  and  then  to 
divide  the  principal  equally  between  them,  with  a  gift  over 
in  case  any  of  them  should  die  under  twenty-four,  without 
having  issue  :  And  it  was  held  by  Sir  J.  Leach,  M.  It.,  that 
the  bequest  was  not  void  as  too  remote  :  hut  gave  a  present 
vested  interest,  with  an  executory  bequest  over  in  case  of 
death  nnder  twenty-four  without  leaving  issue :  And  his 
Honor  observed  that  "whether  in  a  gift  of  this  nature  the 
time  of  vesting  is  postponed,  or  only  the  time  of  payment, 
depends  altogether  upon  the  whole  context  of  the  Will.  If 
the  gift  over  is  simply  upon  the  death  under  twenty-four, 
then  the  gift  could  not  vest  before  that  age  (_//).     In  this  case, 


(i/)  See  Accord.  Davie*  v.  Fisher,  53  ;  affirmed,  2  De  Gex,  J.  &  Sin. 

5  Beav.  201,  214.     Locker  v.  Brad-  Wi:). 

l.-v,  ibid.  593.     Kimberley  v.  Tew,  (.,■)  3  M.  &  K.  411. 

4  Dr.  &  Warr.  139.  See  also  David-  (»/)  "  Why  not  ?"  is  asked  in  1 

son  v.Dallas,  14  Yes.  ">77.  Williams  Jaiman   on  Wills,   4th   ed.,    857, 

?•.  Clark,  4   De  G.  &  Sin.  472.     Re  note  (</),  commenting  on  this  pas- 

Bright's  Trusts,  21  Beav. 67.  Hard-  sage.      And   that   learned  author 

castle  r.  Hardcastle,   1   llenini.  &  expresses  an  opinion  that  a  bequest 

M.  403.      Jopp  v.  Wood,  28  Beav.  in  the  terms  supposed  may  admit 


Of  Legacies,         [Pt.  in.  Bk.  ill. 


the  gift  over  is  not  simply  upon  the  death  under  twenty- 
four,  but  upon  the  death  under  twenty-four  without  leaving 


of  the  application  of  the  principle 
of  the  cases  of  Edwards  v.  Ham- 
mond, 3  Lev.  132.  Doe  v.  Moore, 
14  East,  601.  Doe  v.  Novell,  1 
M.  &  S.  327.  Bromfield  v.  Crowder, 
1  New  Rep.  313,  and  Doe  r.  Ward, 
9  A.  &  E.  582,  which  are  cited  in 
another  part  of  the  same  work 
(vol.  1,  p.  812,  <t  seq.),  as  estab- 
lishing the  proposition,  with  respei  I 
to  devises  of  real  estate,  that  th<  nigh 
u  devise  to  a  person,  if  he  should 
live  to  attain  a  particular  age, 
standing  alone,  -would  he  contin- 
gent, yet  if  it  he  followed  by  a 
limitation  over,  in  case  he  die 
under  such  age,  the  devise  over 
is  considered  as  explanatory  of  the 
sense  in  which  the  testator  intended 
the  devisee's  interest  in  the  pro- 
perty to  depend  on  his  attaining 
the  specified  age,  namely,  that  at 
that  age  it  should  become  absolute 
and  indefeasible  ;  the  interest  in 
question,  therefore,  must  he  con- 
strued to  Vest  instil,,!!  /'.  This  elass 
of  cases  was  fully  discussed  in  the 
House  of  Lords,  in  Phipps  v. 
Ackers,  9  CI.  &  F.  583  (on  appeal 
from  the  decision  of  Shadwell, 
V.-C,  in  Phipps  v.  Williams,  5 
Sim.  44), where  the  judges  delivered 
their  opinion  (which  was  adopted 
by  the  House),  that  if  a  testator 
devises  real  estate  to  C.  D.,  when 
and  so  soon  as  he  shall  attain  his 
age  of  twenty-one  years,  hut  in 
case  C.  D.  shall  die  under  the  age 
of  twenty-one,  without  leaving 
issue,  then  that  the  said  estate 
shall  sink  into  and  form  part  of 
the  testator's  residuary  real  estate, 
and  he  gives  all  the  residue  of  real 
estates  to  J.  C,  (subject  to  various 


limitations  affecting  the  same);  the 
devisee  C.  D.,  on  the  death  of  the 
testator,  takes  an  estate  in  fee 
simple,  subject  to  be  divested  in 
the  event  of  his  dying  under 
twenty-one  and  without  issue  : 
And  Tindal,  C.  J.,  in  delivering 
the  opinion  of  the  judges,  said 
that  'lie  class  of  rase-  in  question 
went  on  the  principle  that  the  sub- 
sequent gift  over,  in  the  event  of 
the  devisee  dying  under  twenty- 
one,  suffi<  iently  .-hows  the  mean- 
ing of  the  testator  to  have  hi  en 
that  the  first  devisee  should  take 
whatever  interesl  the  party  claim- 
ing under  the  devise  over  is  not 
entitled  to,  which  of  course  ,ui\»s 
him  the  immediate  interest,  sub- 
ject only  to  the  chance  of  its  being 
divested  on  a  future  contingency  : 
And  that  whether  the  doctrine  on 
which  this  class  of  cases  has  listed 
was  originally  altogether  satisfac- 
tory or  not,  it  was  sufficient  to  E&y 
that  it  clearly  had  been  established 
and  recognized,  not  only  in  the 
Court  below,  hut  in  the  House  of 
Lords  itself  ;  and  that  it  governed 
the  present  case.  In  the  subse- 
quent  case  of  Festing  v.  Allen,  12 
M.  &  W.  301,  the  Barons  of  the 
Exchequer  said  that  they  should 
not  feel  inclined  to  extend  the 
doctrine  of  Doe  v.  Moore,  and 
Phipps  v.  Ackers  to  cases  not  pre- 
cisely similar.  It  was  said  by 
Parker,  V.-C.  (3  De  G.  &  Sm.  200) 
that  the  passage  in  Sir  John  Leach's 
judgment,  on  which  the  above 
comments  are  made  in  Jarman  on 
Wills,  obviously  refers  to  the  Will 
then  before  him,  and  was  not 
meant  for  general  application.    See 
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issue.  If  upon  a  death  under  twenty-four,  at  whatever  age, 
issue  was  left,  then  the  gift  over  is  not  to  take  place.  It  is 
in  effect,  therefore,  a  vested  interest  with  an  executory  devise 
over  in  case  of  death  under  twenty-four  without  leaving 
issue.  All  the  cases  upon  the  subject  (z),  except  Bull  v. 
Pritchard  (a),  before  Lord  Gifford,  are  reconcileable  with 
this  distinction  "  (b). 


In  construing  a  settlement  or  Will,  which  makes  a  pro-   Presumption 

vision  for  children  subject  to  a  prior  Life-interest,  the  Court  b^uests*  by 

leans  strongly  in   favour  of  that  construction  bv  which  the  TOyofl"',1':, 

tions  to  chil- 

children  will  take  a  vested   interest  at  twenty-one  or  mar 


further  as  to  doctrines  discussed  in 
this  note,  Browne  v.  Browne,  :; 
Sim.  &  GifF.  568.  Jul]  v.  Jacobs,  3 
( '.  I  >.  To:!,  in  which  case  Malins, 
V.-G,  throws  doubt  on  Festingv. 
Allen,  ubi  sup,  /.'-  Mid  Kent 
Railway,  Johns.  387.  Simmonds 
v.  ( locks,  29  Beav.  155.  Finch  v. 
Lane,  L.  R.  LO  Eq.501.  Williams 
.-.  Haythorne,  L.  R.  6  Ch.  782. 
M  :,■  n  .  Eaton,  1  C.  D.  435. 
Andrew  v.  Andrew,  l  < '.  D.  410. 

(-.)  Leake  v,  Robinson,  -l  Meriv. 
Farmer  o.  Francis,  -  Sim. 
iV  Stu.  505.  bawdry  v.  Geddes, 
l  Ross.  &  .M.  203.  Judd  v.  Judd, 
:;  Sim.  525.  Hunter  v.  Judd,  4 
Sim.  4.")."). 

(«)  1  Rusa  Chanc.  ('as.  213.  If 
that  case  be  examined,  it  will  be 
found  to  form  no  exception  to  the 
rule  as  above  Btated  by  Sir  John 
Leach;  for  the  gift  there  was  not 
to  all  the  children,  but  only  to  a 
particular  class,  namely,  those  who 
should  live  to  attain  twenty-three: 
Taylor  v.  Frobisher,  5  De  G.  & 
Sm.  191,  200,  by  Parker,  Y.-C. 
The  testator  bequeathed  personal 
property  to  his  trustees  and  execu- 
tors upon  trust, to  pay  the  dividends 


to  his  daughter  during  her  life  to 
her  separate  use,  and  alter  her 
decease,  to  i>ay  the  principal  unto 
all  and  every  her  children  who 
should  liv(  to  attain  twenty-three 
years  of  age,  share  and  share  alike, 
with  benefit  of  survivorship  in 
case  any  of  them  died  under  that 
age  ;  with  limitations  over,  in  case 
there  should  be  no  such  child  or 
children,  or,  being  Buch,  all  of 
them  should  die  under  twenty- 
time,  without  lawful  issue  :  The 
daughter  had  a  child  who  died 
under  age  in  the  daughters  life- 
time :  And  Lord  Gifford  held, that 
the  attainment  of  the  age  of 
twenty-three  was  necessary  to  vest 
an  interest  in  any  of  the  children  : 
and  consequently  that  the  bequests 
to  them,  and  the  subsequent  linn- 
tat  ions  were  too  remote.  Set- 
Bull  v.  Pritchard,  5  Hare,  5<;7. 
Doe  v.  Ward,  9  A.  &  E.  582,  605. 
Ante,  i>.  1109,  note  (o). 

(b)  See  also  Bree  v.  Perfect,  1 
Coll.  129.  Taylor  v.  Frobisher,  5 
De  G.  &  Sm.  191.  1  Jarman  on 
Wills,  4th  ed.,  858.  Be  Bevan's 
Trusts,  34  C.  D.  716. 


di-ii,  vesting 
;tt  twenty-one 
or  marriage. 


Of  Legacies.        [Pt.  in.  Bk.  in. 

riage,  whether  they  survive  the  tenant  for  life  or  not ;  and 
if  the  instrument  is  incorrectly  or  ambiguously  expressed,  or 
if  it  contains  conflicting  and  contradictory  clauses,  so  as  to 
leave  in  a  degree  uncertain  the  period  at  which,  or  the 
contingency  upon  which,  the  shares  are  to  vest,  the  rational 
presumption  is,  that  the  child  acquires  a  vested  and  trans- 
missible interest  at  the  period  when  it  is  most  needed,  viz. 
at  twenty-one,  if  a  son,  or  on  marriage  or  at  that  age,  if  a 
daughter  (c). 

Accordingly  in  Wakefield  v.  Mqffet  (d),  by  a  marriage 
settlement,  lands  were  conveyed  upon  trust  for  husband  and 
wife  successively  for  life,  and,  after  the  death  of  the  survivor, 
to  levy  out  of  the  said  lands  the  sum  of  3,000/.  to  be  divided 
to  and  among  all  the  children  in  equal  shares  and  proportions 
as  tenants  in  common  and  not  as  joint  tenants,  the  share  of  a 
son  or  sons  to  be  paid  to  him  or  them  upon  his  or  their 
respectively  arriving  at  their  full  age  of  twenty-one  years,  and 
the  share  of  a  daughter  or  daughters  on  her  or  their  attaining 
that  age  or  marriage,  with  provisions  for  interest  by  way  of 
maintenance  and  for  benefit  of  survivorship,  if  any  of  the 
children  died,  before  his  her  or  their  share  or  shares  should 
become  payable,  unmarried,  and  without  leaving  issue.  A 
son  attained  twenty-one  and  died  in  the  lifetime  of  his  father, 
and  it  was  held  that,  there  being  no  words  indicating  a  clear 


(c)  Emperor  v.  Kolfe,  1  Ves. 
Sen.  208,  the  authority  of  which 
lias  been  recognised  by  the  House 
of  Lords  in  Wakefield  v.  Maffet, 
10  App.  Cas.  422.  "Woodcock  v. 
Duke  of  Dorset,  3  Bro.  C.  C.  569. 
How-grave  v.  Cartier,  3  V.  &  B.  7!), 
85,  86.  Perfect  v.  Lord  Curzon,  5 
Madd.  442.  Torres  v.  Franco,  1 
Russ.  &  M.  649.  Mocatta  v.  Lindo, 
9  Sim.  56.  Clutterbuck  v.  Edwards, 
2  Russ.  &  M.  577.  Mendham  v. 
Williams,  L.  R.  2  Eq.  396.  Jackson 
r.  Dover,  2  H.  &  M.  209.  Jeyea  v. 
Savage,  L.  R.  10  Ch. 555,  explaining 
Woodcock  v.  Duke  of  Dorset,  ubi 


sup.  The  rule  in  Emperor  v.  Rolfe 
was  originally  established  in  rela- 
tion to  settlements,  and  was  ex- 
tended by  Jackson  v.  Dover,  nbi 
sup.,  to  Wills.  Be  Knowles,  i'I 
( '.  1 ).  806.  The  rule  generally  will 
not  be  applied  where  the  issue  of  a 
deceased  child  is  provided  for;  Re 
Wilmott's  Trusts,  L.  R.  7  Eip  532. 
The  rule  is  the  same  as  to  grand- 
children where  the  settlor  or  testa- 
tor is  in  loco  parentis:  but  not 
otherwise  :  Swallow  v.  Binns,  1 
Kay  &  J.  417.  Fairer  v.  Barker, 
9  Hare,  737. 

((<)  10  App.  Cas.  422. 
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intention  to  make  the  vesting  of  children's  shares  contingent 
on  their  surviving  both  parents,  the  rule  applied  and  the  son 
took  a  vested  interest  on  attaining  twenty-one. 

But  when  the  testator  has  unequivocally  expressed  an 
intention,  that  a  provision  to  be  made  for  his  children  shall 
depend  on  their  surviving  both  or  either  of  their  parents, 
the  Court  must  give  effect  to  that  intention,  and  can  only 
lean  to  the  presumption  in  favour  of  children,  where  the 
intention  of  the  testator  is  ambiguously  expressed  (<?). 

An  illustration  of  these  doctrines  may  lie  found  in  the 
decision  of  Wliatford  v.  Moore  (f);  in  the  arguments  of 
which  case  almost  all  the  previous  authorities  on  this  subject 
were  cited:  And  Lord  Cottenham,  in  giving  his  judgment, 
made  the  following  observations.  "  In  a  case  of  doubtful 
construction  upon  the  whole  instrument,  the  Court  leans  to 
that  which  will  include  children  so  dying  (i.e.  attaining  their 
age  in  the  lifetime  of  their  parents  and  dying  before  them), 
:is  most  convenient,  and  most  likely  to  have  been  the  inten- 
tion of  the  parties.  It  may  be  thought  that  Courts  have 
gone  the  full  length  that  is  justifiable  in  order  to  attain  this 
object  (//),  but  no  case  has  gone  so  far  as  to  do  violence  to 
the  words,  if  no  other  part  of  the  instrument  be  found  in- 
consistent with  them."  His  Lordship  further  observed,  that, 
"  the  cases  upon  this  subject  turn  upon  such  nice  distinctions, 
and  are  so  little  reconcileable,  that  the  only  reasonable  course 
is  to  adopt  the  rule  which  has  been  generally  recognized,  of 
leaning  in  favour  of  a  construction  which  includes  all  the 
children,  if  the  instrument  affords  fair  grounds  for  doing  so  : 
but  if  not,  to  give  effect  to  the  plain  meaning  of  the  words 

[e]  How-grave  v.  Cartier,  3  V.  &  Beav.  2<>.     He  Williams,  12  Bear. 

15.  8.").     Hotchkin   v.   Humfrey,  2  'Ml.     Farrer  /■.  Barker,   9   Hare,. 

Madd.  65.      Fitzgerald   '•.  Field,  1  7:57.     Jeffery  v.  Jefl'ery,  17  Sim. 

Russ.  430.      Tucker  v.  Harris,  5  26.    Day  v.  Kadcliffe,  3  G.  D.  654. 

bim.   538.      Tawney   v.   Ward,  1  (/)  7  Sim.  574.    3  Mylne  &  Cr. 

Beav.  563.      Ex  parte  Hunter,  3  270.    Jeyes  v.  Savage,  L.  E.  10  Ch. 

Vounge  &  C.  610.     Bright  v.  Rowe,  555. 

:;  M.  &  K.  316.     Evans  v.  Scott,  1  (g)  Farrer    v.   Barker,    9   Hare, 

II.  L.  C.  43.     Skipper  v.  King,  12  744,  by  Turner,  V.-C.     Accord. 
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A  bequest  to  a 
class  which  is 
void  for  re- 
moteness as  to 
any  member 
of  that  class, 
fails  alto- 
gether. 


used."  And  his  Lordship  added  that  the  cases  "  have  pro- 
ceeded upon  grounds  so  peculiar,  and  have  departed  so  widely 
from  the  rule  of  construing  instruments  according  to  the 
ohvious  and  natural  meaning  of  the  words  used,  that  it  is  not 
possible  to  come  to  any  very  satisfactory  conclusion  upon  any 
case  which  varies  at  all  from  former  decisions." 

It  must  he  observed,  however,  that  a  gift  to  a  class  which 
is  void  as  to  any  member  of  that  class,  by  reason  of  being  too 
remote,  must  fail  altogether  :  Therefore  if  a  bequest  is  made 
to  a  class  of  persons,  in  such  a  manner,  that,  with  respect  to 
some  of  the  members  of  it,  it  is  too  remote,  by  reason  of  the 
interest  not  vesting  within  the  legal  limits  during  which  a 
bequest  may  take  effect,  the  whole  gift  fails,  notwithstanding, 
with  respect  to  others  of  the  class,  it  may  not  be  too  remote  ; 
for  what  the  Court  has  to  determine  is,  whether  the  class 
can  talc ;  if  not,  the  Court  cannot  split  into  portions  the 
general  bequest  to  the  class,  and  say,  that  because  the  rule 
of  law  forbids  the  testator's  intention  from  operating  in 
favour  of  the  whole  case,  his  bequests  shall  be  made,  what 
he  never  intended  them  to  be,  viz.,  a  series  of  particular 
legacies  to  particular  individuals,  or  distinct  bequests,  in 
each  instance,  to  two  different  classes :  for  this,  in  effect, 
would  be  to  make  a  new  Will  for  the  testator  (//).  Nor  will 
this  rule  be  varied,  even  in  favour  of  a  person  who  is  named 
by  the  testator,  and  with  respect  to  whom,  individually,  the 


(h)  Leake  v.  Robinson,  2  Mer. 
363,  :!!)<•.  Dungannon  v.  Smith, 
12  CI.  &  F.  540.  Seaman  v.  Wood, 
22  Beav.  591.  Smith  r.  Smith, 
L.  R.  5  Ch.  342.  Hale  r.  Hale,  3 
0.  D.  G43.  Pearks  v.  Moseley,  5 
A]  pp.  Cas.  714,  approving  lie  Mose- 
ley's  Trusts,  11  C.  D.  555,  and 
disapproving  Re  Moseley's  Trusts, 
L.  R.  11  Ecp  499.  But  where 
there  is  a  gift  or  devise  of  a  given 
sum  of  money  or  property  to  each 
member  of  a  class,  and  the  gift  to 
each  is  wholly  independent  of  the 


same  or  similar  gift  to  every  other 
member  of  the  class,  and  cannot  be 
augmented  or  diminished  -what- 
ever be  the  number  of  the  other 
members,  then  the  gift  may  be 
good  as  to  those  within  the  limits 
allowed  by  law  :  Storrs  v.  Benbow, 
3  De  Gex,  M.  &  G.  390.  Cattlin  v. 
Brown,  11  Hare,  377.  Wilkinson 
v.  Duncan,  30  Beav.  111.  See  also 
Webster  v.  Boddington,  26  Beav. 
128,  137.  Bentinck  v.  Portland,  7 
C.  D.  693. 
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bequest  is  not  too  remote,  if  he  is  mentioned  as  a  member 
of  the  class,  with  respect  to  whom,  as  a  class,  the  gift  is  too 
remote  (i). 

Another  question,  closely  connected  with  these  points,  has  Vested  legacies 
frequently  arisen,  viz.,  whether  the  terms  of  a  legacjr  give  to  executory 
the  legatee  an  absolute  and  indefeasible  interest  in  the  thing  be'iuest  ovcr- 
bequeathed,  or  an  interest,  which,  though  vested  in  him,  is 
subject  to  an  executory  bequest  over,  on  the  happening  of  a 
particular  event.     But  this   inquiry  will,  perhaps,  be   more 
appropriately   introduced    hereafter  (/.),   in   conjunction   with 
the  doctrine  of  conditional  legacies. 

3.  Of  the  Lapse  of  Legacies  pmiable  out  of  the  Heal 
Estate. 

As  to  legacies  payable  out  of  real  estate  only,  the  first  rule  Distinction 

i  -i/;\  -i  -i        •  i  i*  ii      between  lega- 

above  stated  iv/),  as  adopted  with  respect  to  legacies  payable  cies payable  out 

out  of  personal  estate,  viz.,  that  when  the  gift  and  the  time  of  f,al  estate 

*  f  and  legacies 

of  payment  are  distinct,  the  legacy  vests  immediatelv,  does  payable  out  of 

r   •  °     J  J  personal  estate 

not  hold,  generally  speaking.  as  to  time  of 

The  reason  of  this  distinction  is,  that,  in  the  civil  law,  a 

bequest  to  a  person  to  be  paid  at  a  future  time,  was  held  to 

confer  on  him  a  present  right  to  the  legacy,  notwithstanding 

the  time  of  payment  was  future  ;  so,  that,  immediately  on  the 

testator's  decease,  it  became,  in  the  eye  of  the  civil  law,  a 

present   debt,   payable   at   a   future   time.     Now,   anciently, 

legatory  matters  arising  on  personal  estate  were  solely  under 

the  jurisdiction  of  the  Ecclesiastical  Courts,  and  the  decisions 

(i)  Porter   v.   Vox,  (i  Sim.  485.  seem  to  be  in  accordance  with  the 

See,  however,  James  v.  Lord  Wyn-  later  decisions  if  the  amount  of  the 

ford,  1  Sua.  &  G.  40,  in  which  case  share    of    the    individual    named 

Stuart,  V.-C,  says   that    he    has  could  not  be  ascertained  without 

some   difficulty   in  following  the  ascertaining  the  whole  number  of 

decision  in  Porter  v.  Fox,  which  shares,    including    the    shares    of 

seems  to  him  "  not  sustainable  on  those  to  whom  the  bequest  would 

an  accurate  view  of  what  was  said  be  too  remote. 

by  Sir  W.  Grant  in  Leake  r.  Robin-  (/;)  Post,  p.  1122,  et  seq. 

son."     But  Porter  v.  Fox  would  (0  Ante.  p.  1088. 


vesting. 


1118  Of  Legacies.         [Pt,  in.  Bk.  in. 

of  those  Courts  were  regulated  by  the  civil  law  :  By  degrees 
Courts  of  Equity  took  cognizance  of  tbern,  and  with  a  view  to 
uniformity  of  decision,  adopted  the  rule  in  question,  in  respect 
to  such  legacies  :  But  legacies  payable  out  of  real  estate  never 
fell  within  the  cognizance  of  the  Ecclesiastical  Courts  ;  there 
was  not,  therefore,  the  same  reason  for  applying  this  rule  to 
that  description  of  legacies ;  and,  as  it  appeared  contrary  to 
the  favour  which  the  law  shows  to  the  owner  of  the  inherit- 
ance, Courts  of  Equity  rejected  it  as  a  general  rule  in  respect 
to  all  such  legacies  (m). 

The  leading  case  generally  referred  to  as  establishing  this 
distinction,  is  Poulet  v.  Poulet,  or  Pawlett  v.  Pawlett  (n) : 
There  Lord  Pawlett  settled  by  deed  real  property  in  trustees 
for  a  term  of  years  in  remainder  after  his  death,  upon  trust, 
after  payment  of  his  debts,  to  pay  such  sums  of  money  and 
maintenance  for  younger  children  as  his  Lordship  should 
appoint  by  Will ;  and  in  default  of  appointment  to  raise 
4,000L  a-piece  for  each  such  child,  payable  at  twenty-one  or 
marriage,  with  maintenance  in  the  intermediate  time  :  Lord 
Pawlett  appointed  by  Will  to  his  two  daughters,  and  only 
younger  children,  Susanna  and  Yere,  4,000/.  each,  to  be 
raised  and  paid  in  money,  and  at  the  times,  and  with  the 
maintenance  prescribed  by  the  deed  :  Both  daughters  sur- 
vived him  :  But  Vere  died  under  age,  and  unmarried,  before 
any  part  of  her  portion  could  be  raised  ;  and  her  mother  was 
her  administratrix,  who  claimed  her  portion :  The  question 
was,  whether  such  claim  could  be  supported,  as  Vere  died 
under  twenty-one,  and  unmarried  :  And  the  Lord  Keeper 
determined  in  the  negative;  observing  that  "the  portion  was 
to  come  wholly  out  of  the  lands,  and  the  personal  estate  no 
way  subjected  or  made  liable  to  the  payment  of  it  by  the 
Will." 

The  rule  of  law  laid  down  in  the  case  of  Pawlett  v. 
Pawlett  has  been  adopted  in  a  numerous  series  of  cases  (o), 

(m)  Fearne,    Cont.    Rem.    555,  (o)  Smith  v.  Smith,  2  Vern.  92. 

note  by  Mr.  Butler.  Yates  r.  Phettiplace,  2  Vein.  416. 

(n)  2  Ventr.366.  lYern. 204,321.      S.C.  Prec.  Chanc.  140.     Reynish 
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and  in  conformity  with  the  principle  of  it,  it  has  been  further 
decided,  that  a  gift  of  interest  until  the  legacy  becomes  due 
will  not  vest  the  principal,  when  the  legacy  is  charged  on 
land  ;  but  if  the  legatee  dies  before  time  of  payment,  the 
legacy  is  lost  (p). 

But  a  difference  observable  in  the  apparent  motives  for 
the  postponement  of  legacies,  has  given  rise  to  an  extensive 
exception  from  this  general  rule  respecting  the  vesting  of 
legacies  charged  on  land.  Thus  when  a  legacy  is  bequeathed 
to  a  child  on  it.,  attaining  twenty-one,  or  marrying,  or  on 
any  other  event  personal  to  him,  the  legacy  is  evidently  post- 
poned to  the  time  specified,  from  its  being  considered  that 
the  legatee  will  then  want  the  benefit  of  the  legacy ;  whereas 
when  the  estate  is  devised  to  a  person  for  life,  and  after  his 
decease  i:;  charged  with  a  legacy,  the  legacy  is  evidently 
postponed  till  the  decease  of  the  devisee  for  life,  from  its 
being  incompatible  with  his  life  estate,  that  it  should  be 
raised  in  his  lifetime.  The  payment  of  the  legacy  is  there- 
fore considered  to  be  postponed,  in  the  first  case  from 
regard  to  circumstances  personal  to  the  legatee ;  and  in  the 
second  from  regard  to  the  circumstances  of  the  estate  ;  and 
it  has  been  inferred,  that  in  cases  of  the  first  description, 
the  testator  does  not  intend  the  legatee  shall  receive  the 
legacy,    unless    the    circumstance    happens    on    which    the 

v.  Martin,  :;  Atk.  :]:{.">.    Jennings  of  real  estate  directed  to  be  sold, 

v.    Lucks,  2  P.  Wins.  276.     Duke  and  pure  personal  estate.     Lloyd 

of  Chandos  v.  Talbot,  2  P.  Wins,  r.    Lloyd,  2    Sim.    (N.    S.)  2do. 

610.     Prowse  v.  Abingdon,  1  Atk.  Bellairs  v.  Bellairs,  L.  R.  18  Eq. 

485.     Harrison  v.   Naylor,  :)  Bro.  510,  517.     The  proceeds  of  realty 

C.  ('.  108.      Parker  r.  Hodgson,  1  and  personalty  directed  to  be  ap- 

Dr.  &  Sm.  568,  and  the  authorities  plied  to  the   same   object  are,  it 

cited  in  the  arguments  and  jndg-  would    seem,  a    mixed    fund,   to 

inent  in   that   case.     The  rule    is  which     the     rules    ajjplicable    to 

not  to  be  applied  to  legacies  given  personalty  apply.     Generj'  v.  Fitz- 

out  of  monies  to   arise  from  the  gerald,  Jac.  468. 
sale  of  land  :  Re  Hart's  Trusts,  3  (p)   Gawler    v.    Standewick,    1 

He   G.  &  J.   195,  nor  to  legacies  Pro.  C.  C.  106,  in  a  note  to  Green 

given    out   of  a  mixed  fund  con-  v.  Pigot. 
sisting  of  the  proceeds  of  the  sale 


1120  Of  Legacies.         [Pt.  in.  Bk.  in. 

testator  made  it  payable ;  and  that  in  cases  of  the  second 
description,  the  testator  intends  the  legatee  shall  receive  it 
at  all  events.  In  the  former  cases,  therefore,  it  has  been 
held,  that  if  the  legatee  dies  while  the  time  of  payment  is  in 
suspense,  the  legacy  sinks  into  the  land  for  the  benefit  of  the 
inheritance  ;  and  in  the  latter  cases  it  has  been  held,  that  if 
the  legatee  dies  during  the  continuance  of  the  preceding 
estate  or  interest,  his  personal  representatives  will  be  en- 
titled, on  its  determination,  to  have  the  legacy  raised  for 
their  benefit  (q). 

The  case  of  King  v.  Withers  (r),  which  there  has  already 
been  occasion  to  state,  is  the  leading  case  by  which  this 
exception  has  been  established,  as  to  the  vesting  of  legacies 
payable  out  of  the  real  estate  at  a  future  time :  and  the 
principle  of  that  decision  has  been  adopted  in  a  multitude 
of  subsequent  cases  (s). 

So  the  rule  in  question  is  always  liable  to  the  operation 
of  the  more  general  and  powerful  rule,  namely,  that  the 
intention  of  the  testator,  to  be  gathered  from  the  words  of 
the  Will,  must  prevail  (0. 

It  must  be  further  observed,  with  respect  to  this  general 
rule,  that  it  may  clearly  be  controlled  by  a  direction  in  the 


(q)  Fearne,  Cont.  Rein.  557,  note  703.     S.  C.  1  Bro.  C.  C.  120,  in  a 

by  Mr.  Butler.  note.     Clark  v.  Boss,  2  Dick.  529. 

(;•)  Gas.  tump.  Talk  116,  ante,  S.   C.    1    Bro.    C.    C.    120,   note, 

p.  771.  Dawson  v.   Killett,  1    Bro.  C.  C. 

(s)  Godwin  v.   Munday,  1   Bro.  119,  and  the  cases  in  the  notes. 

Chanc.   Cas.  191,  and  the  cases  in  Walker  v.  Main,  1  Jac.  &  Walk. 

the   notes  thereto.       Hutchins   v.  17.     Watkins  v.  Cheek,  2  Sim.  & 

Foy,  Com.   Rep.  716,  723.     Low-  Stu.  199.     Poole  v.  Terry,  4  Sim. 

ther  v.  Condon,  2  Atk.  128.     Ernes  294.     Murkin  v.  Phillipson,  3  M. 

v.  Hancock,  2  Atk.  507.     Sherman  &    K.    257.     Goulburn  v.  Brooks, 

v.  Collins,  3  Atk.  319.     Hodgson  2  Younge  &  C.  531).     Salisbury  v. 

v.  Rawson,  1  Ves.  Sen.  44.     Tun-  Petty,  3  Hare,  86,  90,  91.     Evans 

stall  v.  Brachan,  Ambl.  167.     S.  C.  v.  Scott,  1  H.  L.  C.  43,  57.     Rem- 

1  Bro.  C.  C.  124,  note  to  Dawson  v.  nant  v.  Hood,  27  Beav.  74.     2  De 

Killett,    Embrey  v.  Martin,  Ambl.  Gex,  F.  &  J.  396. 
230.     Manning  v.  Herbert,  Ambl.  (t)  2  Y.  &  Coll.  C.  C.  134,  138. 

575.     Jeale   v.   Titckener,   Ambl. 
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Will  that  the  legacy  should  vest  on  the  testator's  death  : 
Thus  in  the  case  of  Brown  v.  Wooler  (u),  the  testator  gave 
legacies  charged  on  his  real  estate  to  his  two  daughters, 
"  the  same  to  vest  in  them  immediately  on  my  death,  but  to 
be  paid  on  their  attaining  the  ages  of  twenty-one  years,  and 
the  interest  thereof  in  the  meantime  to  be  applied  to  their 
maintenance  and  education :  "  The  daughters  both  died 
infants;  and  it  was  contended,  that  the  legacies,  as  against 
the  real  estate,  must  sink  for  the  benefit  of  the  devisee, 
but  Sir  John  Leach,  V.-C,  held,  that  this  was  prevented 
by  the  express  direction  that  the  legacies  should  vest  on 
the  death  of  the  testator :  and,  therefore,  that  the  per- 
sonal representatives  of  the  daughters  were  entitled  to  the 
legacies. 

4.  Of  the  Lapse  of  Legacies  charged  on  a  mixed  fund  of 
Unity  and  Personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed 
fund,  that  is,  both  on  real  and  personal  estate  :  In  that  case, 
the  personal  estate  is  considered  to  be  the  primary  fund,  and 
the  real  estate  to  be  the  auxiliary  fund  for  the  payment  of 
the  legacies  (r).  So  far  as  the  personal  fund  will  extend 
to  pay  them,  the  case  is  governed  by  the  same  rules  as  if  the 
legacies  were  payable  out  of  personal  estate  only ;  and  so 
far  as  the  real  estate  must  be  resorted  to  for  the  payment  of 
the  legacies,  the  case  is  governed  by  the  same  rules  as  if 
they  were  charged  on  the  real  estate  only(f/). 

In   concluding  the  general  inquiry  into  the  doctrines    by  Effect  of  the 
which  it  is  ascertainable  whether  the  legacies  are  vested  or  declares  that 
contingent,  it  mav  be  proper  to  consider  the  question  which  a  lep^ sha11 

G        '  J  r      l  x  or  shall  not  he 

arises  on  Wills  in  which  the  testator  expressly  declares  that  vested  at  a 
the  legacies  given  by  it  shall  or  shall  not  be  vested  at  or  until  period. 

(it)  Watkins  u.  Cheek,  2  Sim.  &  bot,  2  P.  Wms.  601.     Prowse  v. 

Stu.  199.  Abingdon,  1  Atk.  482.    Be  Hud- 

(.')  See  post,  p.  1561.  son's  Trusts,  1  Dru.  6,  t.  Sugden, 

(y)  Fearne,    Cont.     Eem.     557,  C.  of  Ireland. 
note  by  Butler.     Clumdos  o.  Tal- 

W.E. — VOL.    II.  Q 
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a  particular  period.  In  such  cases  the  word  "  vested  "  has 
been  frequently  construed  in  a  sense  different  from  its  strictly 
legal  meaning.  Thus  it  has  been  sometimes  regarded  as 
meaning  "transmissible  "  (z),  sometimes  as  meaning  "vest- 
ing in  possession"  (a),  or  "  payable  "  (b)  :  sometimes  as 
meaning  "  indefeasible  "  (c).  But  the  distinct  and  definite 
meaning  which  the  word  legally  bears  must  be  attributed  to 
it  in  construing  the  Will  in  which  it  is  contained,  unless 
there  is  evidence  from  the  context  that  the  testator  did  not 
mean  to  affix  that  meaning  to  the  expression  (d). 


Conditional 
legacy  : 

definition. 


SECTION    VI. 

Of  Legacies  on  Conditions. 

In  the  preceding  section  one  sort  of  conditional  legacy 
has  been  considered  :  viz.,  where  the  condition  is  that  the 
legatee  shall  be  alive  at  a  particular  period  :  It  is  now  pro- 
posed to  treat  of  this  species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose 
existence  depends  upon  the  happening,  or  not  happening,  of 
some  uncertain  event,  by  which  it  is  either  to  take  place  or 
to  be  defeated. 

No  precise  form  of  words  is  necessary  in  order  to  create 


(s)  Taylor  v.  Frobisher,  5  De  G. 
&  Sin.  191,  198. 

(a)  King  v.  Cullen,  2  De  G.  & 
Sm.  252.  Simpson  v.  Peach,  L.  R. 
16  Eq.  208.  So  the  word  "en- 
titled "  may  mean  "  entitled  in 
possession,"  i.e.,  entitled  to  pay- 
ment :  Jopp  v.  Wood,  28  Beav. 
53  ;  affirmed,  2  De  Gex,  J.  &  Sm. 
323.  Umbers  v.  Jaggard,  L.  R. 
9  Eq.  200.  Re  Noyce,  31  C.  D. 
75.  See  Greenhalgh  v.  Bates,  L.  B. 
2  P.  &  D.  47. 

(6)  Sillick  v.  Booth,  1  Y.  &  CoU. 
Ch.  C.  121. 

(c)  Berkeley  v.   Swinburne,   16 


Sim.  275.  Taylor  v.  Frobisher, 
5  De  G.  &  Sm.  191.  Poole  v.  Bott, 
11  Hare,  33.  lie  Thatcher's  Trust, 
26  Beav.  365,  368.  Re  Edmond- 
son's  Estate,  L.  R.  5  Eq.  389. 
Armytage  v.  Wilkinson,  3  App. 
Cas.  355. 

(«/)  Glanvill  v.  Glanvill,  2  Mer. 
38.  Re  Thruston's  Will,  17  Sim. 
21.      Re  Blakemore's  Settlement, 

20  Beav.  214.    Re  Morse's  Trust, 

21  Beav.  174.  Rowland  v.  Taw- 
ney,  26  Beav.  67.  Re  Thatcher's 
Trust,  26  Beav.  365.  Re  Arnold's 
Estate,  33  Beav.  163.  Richardson 
v.  Power,  19  C.  B.,  N.  S.  780. 
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conditions  in  "Wills :  but,  whenever  it  clearly  appears  that  it 
was  the  testator's  intent  to  make  a  condition,  that  intent  shall 
he  carried  into  effect  (e). 

In  the  case  of  Tattersall  v.  Howell  (/),  a  legacy  was  given 
provided  the  legatee  changed  his  course  of  life  and  gave  up 
all  low  company  and  frequenting  public  houses  :  And  Sir  W. 
Grant  held,  that  this  was  a  condition  such  as  the  Court  would 
carry  into  effect,  and  directed  the  Master  to  inquire  whether 
the  legatee  had  discontinued  to  frequent  public  houses, 
keeping  low  company,  &c. 

Conditions  are  subject  to  the  well-known  division  into  Of  conditions 
conditions  precedent,  and  conditions  subsequent.  When  a  subsequent : 
condition  is  of  the  former  sort,  the  legatee  has  no  vested 
interest  till  the  condition  is  performed :  when  it  is  of  the 
latter,  the  interest  of  the  legatee  vests  in  the  first  instance, 
subject  to  be  divested  by  the  non-performance  or  breach  of 
the  condition  (//).  It  has  been  held  that  a  contingent 
gift  or  interest  has  a  real  existence,  capable,  as  much  as 
a  vested  interest  or  estate,  of  being  operated  upon  by  a 
condition  subsequent,  and  being  made  to  cease  and  deter- 
mine (/<). 

For  example,  in   the    instances  already  adduced   of  con-  precedent 
tingent  legacies,  the  endurance  of  the  life  of  the  legatee  till 
the  period  specified,  was  a  condition  precedent  to  the  legacy 
resting  in  him  ;  and  since,  by  reason  of  his  death,  he  failed 


(e)  Godolph.   Pt.   3,   c.  4,  s.  4.  738. 

v.  Devey,  K»  Beav.  444.  (7i)  Egerton  v.  Lord  Brownlow, 

(/)  2  Meriv.  26.     But  see  Maud  4  H.  L.  C.  1.     Where,  however,  a 

v.  Maud,  27  Beav.  615.  vested  estate  is  to  be  defeated  by  a 

(y)  See  the  authorities  cited  by  condition  on  a  contingency  that  is 

Manning,     Serjt.,     arguendo,     in  to   happen  afterwards,  the  condi- 

Wynne  v.  Wynne,  2  M.  &  Gr.  14,  tion  must  be  such  that  the  Court 

et  seq.      Every  condition  by   the  can  see  from  the   beginning  pre- 

civil  law  suspends  the  legacy  :  so  cisely    and    distinctly    upon    the 

that  a  condition  subsequent  by  the  happening   of  what  event  it  was 

civil  law  is   of  the  nature   of  a  that  the  preceding  vested  estate 

condition    precedent   at    common  was  to  determine  :  by  Lord  Cran- 

law  :  Harvey  v.  Aston,  Com.  Rep.  worth    in    Clavering    v.    Ellison, 

Q  2 
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subsequent 


conditions 
subsequent 
considered  as 
trusts  imposed 
rather  than  as 
conditions. 


to  perforin  the  condition,  he  never  acquired  any  vested 
interest. 

For  an  example  of  a  condition  subsequent  may  be  men- 
tioned the  case  of  Nicholls  v.  Osborn  (i),  where  the  testator 
bequeathed  the  surplus  of  his  personal  estate  to  his  niece, 
about  the  age  of  seventeen,  to  be  paid  to  her  at  the  age  of 
twenty-one;  and  if  she  should  die  before  twenty-one  or 
marriage,  then  over :  And  it  was  held,  that  the  surplus 
vested  in  the  niece,  and  that  the  bequest  over  was  on  a  con- 
dition subsequent. 

So  in  Gray  v.  Garman  (k),  there  was  a  gift  by  a  testator 
of  his  real  and  personal  estate  to  his  wife  for  her  life,  and 
the  residue  to  be  divided  equally  among  her  brothers  and 
sisters  :  and  in  case  any  of  them  should  be  dead,  at  the  time 
of  her  decease,  leaving  issue,  such  issue  to  stand  in  their 
parent's  place  :  And  it  was  held,  that  each  of  the  brothers 
and  sisters,  who  survived  the  testator,  took  vested  interests 
in  their  shares,  subject  to  be  divested  in  the  event  of  his  oi- 
lier death,  leaving  issue,  in  the  lifetime  of  the  widow  :  Conse- 
quently, that  the  brothers  and  sisters  who  died,  without  issue, 
in  her  lifetime  were  entitled  to  share  in  the  residue  ;  inas- 
much as  the  event  had  not  happened  on  which  their  vested 
interest  was  liable  to  be  divested  {I). 

It  may  be  observed  that  the  tendency  in  modern  times 
has  been  to  depart  from  the  strict  interpretation  adopted  in 
earlier  periods  of  our  law,  when  these  matters  were  con- 
sidered only  with  reference  to  common  law,  and  that  where 
the  language  of  the  Will  and  the  intention  of  the  testator 


7  H.  L.  C.  707,  725.  Such  limita- 
tions must  be  certain,  not  only  in 
expression,  but  also  in  operation, 
and  it  is  essential  to  their  validity 
that  it  should  be  capable  of  ascer- 
tainment at  any  given  moment  of 
time  whether  the  limitation  lias  or 
has  not  taken  effect :  Be  Exmouth, 
23  C.  D.  158. 

(i)  2  P.  Wms.  419. 


(k)  2  Hare,  268. 

(I)  See  also  Accord.  Salisbury 
v.  Petty,  3  Hare,  86  :  and  for  fur- 
ther instances  of  vested  legacies 
subject  to  be  divested  on  a  subse- 
quent event,  see  Heron  v.  Stokes,. 
2  Dr.  &  W.  89—115.  Kimberley 
v.  Tew,  4  Dr.  &  W.  139.  Sini- 
monds  v.  Cocks,  29  Beav.  455. 
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admit  of  it,  these  bequests  "  on  condition  "  are  to  be  con- 
sidered as  imposing  a  trust,  and  not  as  conditions  which 
shall  take  the  property  out  of  the  legatee,  if  he  does  not 
comply  with  them  (m). 

It  is  fully  established  as  a  general  rule,  that  a  bequest  Bequest  to  one 
to  any  person,  "  and  in  case  of  his  death  "  to  another,  is  an  „f  his  death" 
absolute  gift  to  the  first  legatee,  if  he  survives  the  testator  ;  t0  another- 
and  this,  whatever  be  the  form  of  expression,  as  "  if  he  die," 
"  should  lie  happen  to  die,"  "  in  case  death  should  happen 
to  him,"  and  so  forth  :  The  event  here  contemplated  being 
so  inevitable,  that  it  cannot  be  deemed  a  contingency,  the 
Courts  have  held,  that  something  else  must  be  intended 
than  merely  to  provide  for  the  case  of  the  legatee  dying  at 
some  time  or  other ;  and  have  said,  that  they  will  rather 
suppose  the  testator  to  have  contemplated  and  provided  for 
the  case  of  the  legatee  dying  in  his  own  lifetime  ;  and  so 
have  read  those  words  as  if  they  had  been  "  in  case  of  his 
death  during  the  testator's  lifetime:"  in  which  event  alone 
they  have  allowed  the  bequest  over  to  take  effect  (n).  But  in 
the  case  of  an  immediate  bequest  to  any  person,  "  and  in 
case  of  his  death  without  children  "  to  another,   it  has  been 

(//()  Wright  v.  Wilkin,  2  Best  &  the   gift   over  is  prirad   facie    to 

Sm.  232,  252.  prevent  the  first  taker  from  taking 

(n)  Hinckley  v.  Simmons,  4  Yes.  absolutely,  to  convert  the  interest 

160.     Cambridge  v.  Rons,  8  Ves.  of  the  first  taker  into  one  subject 

12;  Ommaney  v.  Bevan,  18  Ves.  to  the  contingent  devise  or  bequest 

291  ;  Schenk  o.  Agnew,  -1  K.  &  J.  over.     In  such  a  case  there  is  no 

405  ;   Re  More's  Trust,  10   Hare,  reason  to  confine  the  meaning  of 

171  ;  Re  Hayward,  19  C.  D.  470  ;  the  word  "death"  to  death  during 

Elliott  v.   Smith,  22  C.   D.   236.  the  lifetime  of  the  testator  or  death 

In  Re  Hayward,  ubi  sup.,  Fry,  J.,  during  the  life  of  the  tenant  for 

thus  states  the  law  :  "There  is  no  life.     The  only  reason,  or  the  main 

doubt  that  when  a  gift  is  made  to  reason,  why  that  is  done  in  certain 

a   person  in  terms  absolute,   and  cases    is,    that    the    testator    has 

that  is  followed  by  a  gift  over,  in  spoken  of  death  which  is  certain, 

the   event  of    the  death   of   that  as  a  contingency,  but  when  the 

person  sub  modo  (that  is  to  say,  testator  has  spoken  of  death  sub 

without    issue  or  subject  to   any  modo,  that  being  contingent,  there 

other  limitation  which  makes  the  is  no  need  to  render  it  contingent 

■death  a  contingency),  the  effect  of  by  introducing  any  limitation." 
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held,  that  if  at  any  time,  whether  before  or  after  the  death  of 
the  testator,  the  legatee  dies  without  leaving  a  child,  the  gift 
over  takes  effect ;  for  the  event  spoken  of  is  not  a  certain  hut 
a  contingent  event  (o) ;  and  the  introduction  of  a  previous  life 
estate  will  not  alter  that  principle  of  construction  unless  a 
contrary  intention  appears  in  the  "Will  (p). 

On  the  other  hand,  if  there  is  a  bequest  to  one  for  life  and 
after  his  decease  to  A.,  and  "  in  case  of  A.'s  death  to  B.,"  the 
contingency  is  held  referable  to  the  lifetime  of  the  first 
legatee ;  and  the  bequest  over  only  takes  effect  in  case  A. 
dies  during  the  continuance  of  the  life  estate  ;  he  takes  abso- 
lutely, if  he  survives  the  tenant  for  life  (q). 

Likewise,  a  bequest  to  A.,  when  and  if  he  attains  the 
age  of  twenty-one,  and  "  in  case  of  his  death  "  to  B.,  is  a  gift 
absolute  to  A.,  unless  he  dies  under  age  (r). 

It  is,  however,  plain  that  these  general  rules  cease  to  be 
applicable,  where  it  appears,  from  the  whole  of  the  Will, 


(o)  Galland  v.  Leonard,  1 
Swanst.  ltil.  Edwards  v.  Edward.-. 
15  Beav.  357.  Bowers  v.  Bowers, 
L.  R.  5  Cli.  244. 

(p)  Olivant  v.  Wright,  1  C.  D. 
346.  O'Mahoney  r.  Burdett,  L.  R. 
7  H.  L.  388.  Ingram  r.  Soutten, 
L.  R.  7  H.  L.  408,  overrulinv.  /.'• 
Heathcote's  Trusts,  L.  R.  9  (  li.  4.".. 
Besant  r.  Cox,  C  C.  D.  604.  When 
a  "Will  refers  to  the  death  of  a  lega- 
tee coupled  with  a  contingency — as 
death  without  leaving  issue — that 
prima  facie  means  death  whenever 
it  may  happen,  as  was  decided  in 
O'Mahoney  v.  Burdett  and  Ingram 
v.  Soutten ;  but  the  context  may 
show  that  death  before  a  particular 
period  was  really  intended  :  per 
Kay,  J.,  in  Re  Luddy,  25  C.  D. 
394. 

(q)  Hervey  v.  McLaughlin,  1 
Price,  264.  Salisbury  v.  Petty,  3 
Hare,  86,  93.  Edwards  v.  Edwards, 


I".  Beav.  363,  364.  Be  Hill- 
Trusts,  L.  R.  12  Eq.  302.  Where 
there  is  no  antecedent  estate  the 
contingency  i-  referred  to  death 
in  the  lifetime  of  the  testator,  and 
when  the  gift  in  fee  is  preceded  by 
a  lite  estate,  the  contingency  has 
been  held  to  refer  to  the  death  of 
the  donee,  either  during  the  pre- 
ceding life-estate  or  in  the  lifetime 
of  the  testator.  But  where  the 
gift  over  i*  not  on  a  certain  event, 
< .-/.,  where  death  is  coupled  with 
the  contingency  of  not  leaving 
issue,  there  is  no  need  to  import 
any  words,  and  consequently  there 
is  no  necessity  for  limiting  the 
event  to  the  testator's  lifetime. 
Re  Parry  and  Daggs,  31  C.  D.  130. 
(r)  Home  v.  Pillans,  2  M.  k  K. 
15,  24,  the  doctrine  of  which  was 
upheld  in  Randtield  r.  Randfield, 
8  H.  L.  C.  225.  See  also  Re 
Dowling's  Trust,  L.  R.  14  Eq.  463. 
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that  their  application  would  frustrate  the  intention  of  the 
testator  (s).  Thus,  in  Child  v.  Giblett  (t),  a  testator 
bequeathed  the  residue  of  his  estate  to  his  daughters  Selina 
and  Elizabeth,  in  equal  proportions ;  and  "  in  case  of  the 
death  of  either,"  the  whole  to  the  survivor  of  them;  and  in 
the  event  of  their  marrying  and  having  children,  then  to  the 
child  or  children  of  them,  or  the  survivor  of  them,  if  they 
should  attain  the  age  of  twenty-one  years ;  but  if  not,  then 
among  the  children  of  Paul  Giblett  :  The  daughters  both 
survived  the  testator ;  Elizabeth  died  without  having  been 
married,  and  bequeathed  the  whole  of  her  property  to  Selina  : 
The  question  was  whether  Selina  was  entitled  to  an  abso- 
lute interest  in  the  residuary  property  of  her  father  :  And 
Sir  John  Leach,  M.  It.,  held,  that  she  was  not  so  entitled, 
but  that  the  bequest  to  her  continued  subject  to  the  execu- 
tory bequest  over,  in  favour  of  Paul  Giblett's  children  :  And 
his  Honor  observed,  that  the  testator  could  not  possibly  have 
intended  that  the  children  of  Paul  Giblett  should  take  in  the 
event  of  a  marriage  of  his  daughters  and  their  death  without 
issue  in  his  lifetime,  and  that  they  should  not  take  in  the 
event  of  a  marriage  of  his  daughters  and  their  dying  without 
children  after  the  decease  (?/). 

With  respect  to  conditions  precedent,  which  are  impos-  Impossible 
sible,  a  different  rule  is  applicable  to  bequests  of  personal  precedent: 
property  from  that  which  is  prevalent  respecting  devises  of 
realty.  By  the  common  law  of  England,  if  a  condition  pre- 
cedent is  impossible,  as  to  drink  up  all  the  water  in  the  sea, 
the  devise  will  be  void  (.r).  But  by  the  civil  law,  which  on  this 
subject  has  been  adopted  by  the  Courts  of  Equity  (?/),  when  a 
condition  precedent  to  the  vesting  of  a  legacy  is  impossible,  the 

(s)  Re  Adam's  Trusts,  11    Jur.  ligan,  1  Bro.  C.  C.  480.    Douglas 

N.  S.  9G1.     Milner  v.  Milner,  34  v.  Chalmer,  2  Ves.  501.     Ex  parte, 

Beav.  276.    Smith  v.  Spencer,  6  De  Hunter,    3    Youuge     &    C.     610. 

Gex,  M.  &  G.  631,  634,  by  Lord  Brotherton  v.  Bury,  18  Beav.  95. 

Cranworth.      WilMns   r.   Jodrell,  (.')  Co.  Lit.  206,  b.     Boundel  v. 

13  C.  D.  564.  Currer,  2  Bro.  C.  C.  73. 

(t)  3  M.  &  K.  71.  (y)  Lowther    v.    Cavendish,    I 

(u)  See  also  Billings  v.  Sandom,  Eden,  116,  117. 
1  Bro.  0.  C.  393.     Nowlan  v.  Nel- 
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Impossible 
conditions 
subsequent : 


Illegal 
conditions 
precedent : 


bequest  is  single,  i.e.  discharged  of  the  condition ;  and  the 
legatee  will  be  entitled  as  if  the  legacy  were  unconditional  (z). 

If  indeed  the  impossibility  of  the  condition  were  unknown 
to  the  testator,  as  where  a  legacy  is  given  on  condition  the 
legatee  marries  the  testator's  daughter,  who  happens  to  be 
then  dead ;  or  where  the  impossibility  arises  from  a  subse- 
quent act  of  God,  as  if  she  be  living  at  the  date  of  the  Will, 
but  dies  before  the  marriage  can  be  solemnized ;  the  imprac- 
ticability of  the  performance  will  be  a  bar  to  the  claim  of 
the  legatee  (a) ;  in  cases,  at  least,  such  as  those  mentioned, 
where  the  performance  of  the  condition  appears  to  be  the 
motive  of  the  bequest  (aa). 

Where  a  condition  subsequent  is  impossible,  it  is  the 
doctrine  as  well  of  the  common  law  as  of  the  civil,  that  the 
condition  is  void,  and  the  legacy  single  and  absolute  (/>). 

With  regard  to  conditions  precedent  which  are  illegal,  if 
performance  requires  an  act  which  is  malum  in  se,  as  to  kill 
A.,  burn  his  house,  or  the  like,  then  both  by  the  common 
and  civil  law,  not  only  the  condition  but  the  bequest  itself  is 
void  (c).  But  where  the  illegality  consists  merely  in  the 
performance  of  the  condition  being  against  a  rule  or  the 
policy  of  the  law,  there  (although  by  the  common  law  the 
devise  as  well  as  the  condition  is  equally  void  as  if  there 
existed  malum  in  se),  by  the  civil  law,  the  condition  only  is 


(z)  Swinb.  Pt.  4,  s.  6,  pi.  2,  3. 
Harvey  v.  Aston,  Com.  Eep.  738. 

(a)  Swinb.  Pt.  4,  s.  6,  pi.  8,  14. 
Lowtber  v.  Cavendish,  1  Eden, 
116,  117. 

(aa)  But  an  immediate  gift  will 
not  be  avoided  because  tbe  testator 
does  not  do  a  future  act  contemplated 
by  tbe  words  of  sucb  gift.  Yates 
v.  University  College,  London, 
L.  R.  8  Ch.  454 ;  in  wbicb  case 
Lord  Selborne  says  that  when 
some  of  the  authorities  speak  of 
some  impossible  conditions  as  not 
being  enough  to  defeat  a  gift  even 
when  they  are  in  form  precedent, 
the  real  meaning  is  that  a  condi- 


tion may  be  expressed  with  rela- 
tion to  some  matters  which  are  of 
such  a  nature  that  there  is  no 
condition  at  all  unless  those 
matters  exist  :  ibid,  p.  461.  S.  C. 
L.  R.  7  H.  L.  438. 

(b)  Co.  Lit.  206,  a,  I.  Lowther 
v.  Cavendish,  Ambl.  358.  Thomas 
v.  Howell,  1  Salk.  170.  Harvey 
v.  Aston,  Com.  Rep.  738.  Aislabie 
v.  Rice,  3  Madd.  256.  Burchett  v. 
Woolward,  Turn.  &  Russ.  442. 
Walker  v.  Walker,  2  De  Gex,  F.  & 
J.  255. 

(c)  Swinb.  Pt.  4,  s.  6,  pi.  16, 
and  the  note  in  Powell's  edit.  Be 
Moore,  39  C.  D.  116,  122. 
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void,  and  the  bequest  single  and  good  (d).  Thus,  where  the 
testator  bequeathed  to  his  niece  21.  a  month  if  she  lived  with 
her  husband,  and  5/.  a  month  if  site  lived  from  him,  Lord 
Northington  was  of  opinion  that  she  was  entitled  to  the  51.  a 
month  payment :  for  the  condition  being  contra  bonos  mores, 
the  bequest  was  single  (e). 

Where  the  performance  of  a  condition  subsequent  is  illegal,  Illegal 
then,  as  well  at  the  common  law,  as  by  the  civil  law  adopted  in  subsequent 
the  Courts  of  Equity,  the  condition  is  void,  and  bequest  freed 
from  it,  as  though  it  had  been  given  unconditionally  (/). 

On  the  same  principle,  an  original  vested  gift  shall  not  be 
qualified  by  a  subsequent  gift  engrafted  on  it,  which  the  law 
will  not  allow  to  take  effect ;  as  by  a  gift  over  which  is  void 
by  reason  of  being  too  remote  (</).  And  the  rule  in  general, 
that  an  absolute  interest  is  not  to  be  taken  away  by  a  gift 
over,  unless  that  gift  over  may  itself  take  effect  (li). 

Among  illegal  conditions  subsequent,  may  be  classed  such  Repugnant 
as  are  repugnant.     "  I  find  it  laid  down  as  a  rule  long  ago  con  ltlons' 
established,"  said  Lord  Alvanley,  in  Bradley  v.  Peixoto  (i), 
"  that  where  there  is  a  gift  with  a  condition  inconsistent  with 

(./)  Swinb.   Pt.   4,  s.  6,  pL   16.  (/)  Co.  Lit.  236,  a,b.     Poor/-. 

Harvey  v.  Aston,  Com.  Rep.  738.  Mial,  6  Madd.  32.      Ridgway  v. 

R  .Moore,  vbi  sup.  Woodhouse,  7  Beav.  437.    Egerton 

Brown  v.  Peck,  1  Eden,  140.  v.  Lord  Brownlow,  4  H.  L.  C.  1. 

See    also   Tenant   v.   Bray,  cited  So  where  the  condition  is  too  un- 

Toth.    141,   in  which   case  there  certain  to  enable  the  Court  to  say 

was  a  ile vise  to  a  daughter  to  pay  what  is  meant  by  it  :  Clavering  v. 

her  a  sum  of  money  it'  she  should  Ellison,  7  H.  L.  C.  707  ;  orwhether 

be  divorced  from  her  husband,  and  it  has  or  has  not  happened  :   Re 

the  gift  was  made  good,  though  the  Exniouth,  23  C.  D.  158. 

condition  was  void.     See  further,  (g)  Please  r.  Burgh,  2  Beav.  221, 

as  to  the  legality  of  the  separation  226.     Ring  r.  Hardwick.  ibid.  352. 

of   husband    and    wife,   Jones  v.  (A)  Green   v.  Harvey,    1   Hare, 

Waite,  1  Ping.  X.  C.  656.    S.  C.  in  428,  431.     Winckworth  v.  Winck- 

t  nor,  5  Ping.  341.     In  Dom.  Proc.  worth,   8    Peav.   576.      Eaton  v. 

4  M.  &  Gr.  1104.     9  CI.  &  F.  101.  Parker,  2  Coll.  124.     Watkins  v. 

Cocksedge  v.  Cocksedge,  14  Sim.  Weston,  32  L.  J.,  Ch. 396;  affirmed, 

44.    Wilson  v.  Wilson,  1  H.  L.  C.  ibid.  609. 

538.     Cartwright  v.  Cartwright,  10  (i)  3  Yes.  325.     This  case  has 
Hare,  630,  3  De  Gex,  M.  &  G.  982.  been  lately  approved  in  Re  Dug- 
Webster  v.  Webster,  4  De  Gex,  M.  dale,  38  C.  D.  176. 
&  G.  437. 
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and  repugnant  to  such  gift,  the  condition  is  wholly  void : "" 
In  that  case,  the  testator  had  given  his  son  the  dividends  of 
1,620/.  Bank  stock  for  his  support  during  life,  and  at  his 
death  the  principal  and  interest  were  given  to  his  heirs,  exe- 
cutors, administrators,  and  assigns ;  but  if  he  attempted  to 
dispose  of  all  or  any  part  of  the  stock,  such  attempt  should 
exclude  him  from  any  benefit  under  the  Will,  and  be  a  for- 
feiture, and  the  fund  should  go  to  the  testator's  other  child- 
ren :  The  learned  Judge  was  of  opinion,  that  the  legatee  was 
entitled  to  the  legacy  discharged  of  the  condition  (k). 

But  though  a  condition,  restraining  the  legatee  from 
spending  or  disposing  of  the  legacy  (jencrally,  is  repugnant 
and  void  ;  yet  it  may  be  good  if  the  restraint  is  confined  to 
the  disposal  of  it  to  a  particular  }>erson  (I),  or  (it  has  been 
said)  before  a  particular  time  (m).  But  the  case  cited  does 
not  seem  an  authority  for  this  latter  proposition,  because 
there  the  condition  was  attached  merely  to  a  gift  in  remainder 
so  as  to  prevent  its  ever  taking  effect  if  the  condition 
happened:  and  accordingly  in  the  case  of  Re  llosher  (n), 
Pearson,  J.  held  that  a  condition  restraining  alienation, 
although  limited  to  a  particular  time,  was  void.  So  the 
condition  may  be  carried  into  effect,  if  it  is  so  expressed  an 
to  amount  to  a  limitation  (o).  "If  property,"  said  Lord 
Eldon,  in  Brandon  v.  Robinson  (p),  "  is  given  to  a  man  for 
his  life,  the  donor  cannot  take  away  the  incidents  to  a  life 

(k)  See  also  Ware  v.  Cann,  10  fee,   a  proviso  determining   such 

B.  &  C.  433.     Billing  v.  Billing,  5  estate  on  bankruptcy  as  a  condi- 

Sim.  232.     Rishton  v.  Cobb,  5  M.  tion  is  void,  and  such  a  clause  will 

&  Cr.  145,  post,  p.  1141,  note  (g).  not  be  construed  as  a  conditional 

Byng  v.  Lord  Strafford,   5  Beav.  limitation  unless  the  gift  is  merely 

558,  567.     Attwater  v.  Attwater,  of  an  estate  for  life.     Re  Machu. 

18  Beav.  330.     Hood  v.  Oglander,  21  C.  D.  838.     And  see  Re  Dug- 

34  L.  J.  Oh.  528.     Hunt-Foulston  dale,  38  C.  D.  176,  182. 

v.  Furber,  3  C.  D.  285.     Re  Dug-  (I)  Litt.  Sec.  361.     Swinb.  Pt.  4,. 

dale,   38   C.   D.    176.     A   "name  s.  13,  pi.  6. 

clause  "   following    a  gift    in  fee  (m)  Large's  case,  2  Leon.  82. 

simple  is  void,   and    the   legatee  (»)  26  C.  D.  801. 

incurs    no    forfeiture.      Musgrave  (o)  Wilkinson   v.  Wilkinson,  2. 

v.  Brooke,  26  C.  D.  792.     Where  Wils.  C.  C.  47. 

there  is  a  devise  of  an  estate  in  (p)  18  Ves.  433. 
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estate;  and,  as  I  have  observed,  a  disposition  to  a  man, 
until  he  shall  become  bankrupt,  and,  after  his  bankruptcy 
over,  is  quite  different  from  an  attempt  to  give  to  him  for 
his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it :  If 
that  condition  is  so  expressed  as  to  amount  to  a  limita- 
tion, reducing  the  interest  short  of  a  life  estate,  neither 
the  man  or  his  assignees  can  have  it  beyond  the  period 
limited  Oj). 

Another  instance  of  a  repugnant,  and  therefore  void,  con- 
dition may  be  found  in  the  doctrine  that  if  there  be  an  abso- 
lute bequest  of  property,  with  a  proviso  that  if  the  legatee 
dies  without  having  disposed  of  it  by  Will,  or  otherwise,  his 
interest  in  it  shall  cease,  and  it  shall  go  over  to  another ;  the 
gift  over  is  void  and  the  legacy  absolute  (/•)•  But  whether 
the  gift  over  would  be  void  when  the  estate  to  which  the 
repugnant  gift  is  attached  never  becomes  an  estate  in  posses- 
sion by  reason  of  the  death  of  the  Legatee  in  the  testator's 
lifetime  seems  doubtful  («). 


(7)  See  Dommetl  v.  Bedford,  1; 
T.  R.  G84.  She-  v.  II..1-.  l::  V.  3. 
•in.").  Brandon  v.  Robinson,  18 
Vi  -.  429.  <  looper  v.  Wyatt,  5 
Madd.  482.  As  to  the  time  when 
a  condition  subeequenl  must  hap- 
pen to  operate  as  a  forfeiture  of 
the  estate  to  which  it  is  attached, 
and  the  effect  of  annulment  in 
cases  where  bankruptcy  is  the 
condition  subsequent  un  -which 
forfeiture  is  to  ensue,  see  White  v. 
(  Ihitty,  L.  R.  1  Eq.  372.  Lloyd  v. 
Lloyd,  L.  R.  2  Eq.  722.  Re  Parn- 
hani's  Trusts,  L.  R.  13  Eq.  413. 
Ancona  v.  WaddeU,  10  C.  D.  157. 
Samuel  v.  Samuel,  12  C.  D.  152. 
Robertson  v.  Richardson,  30  C.  D. 
623.  Metcalfe  v.  Metcalfe  [1891], 
3  Ch.  1. 

(r)  Ross  v.  Ross,  1  Jac.  &  W. 
154.  Cuthbert  v.  Purrier,  Jacob. 
415.     Green  v.   Harvey,  1    Hare, 


428.  Borton  v.  Borton,  1G  Sim. 
552.  Constable  v.  Bull,  3  De  G. 
&  Sm.  411.  Watkins  v.  Williams, 
3  .Mac.  &  G.  622.  Re  Yalden,  1 
De  Gex,  M.  &  G.  53.  Hughes  . 
Ellis,  20  Beav.  193.  Holmes  p. 
Godson,  8  De  Gex,  M.  &  G.  152. 
Barton  v.  Barton,  3  K.  &  J.  512. 
Henderson  v.  Cross,  29  Beav.  21G. 
K.  Mortlock's  Trust,  3  Kay  &  J. 
4.")(i.  Scott  v.  Josselyn,  26  Beav. 
174.  Perry  v.  Merritt,  L.  E.  18 
Eq.  152.  Re  Wilcocks'  Settlement, 
1  (_'.  D.  229.  Shaw  v.  Ford,  7  C. 
D.  669.  Re  Percy,  24  C.  D.  616. 
Re  Parry  and  Daggs,  31  C.  D.  130. 
There  is  no  distinction  between 
realty  and  personalty  :  Shaw  v. 
Ford,  ubi  sup. 

(s)  Re  Stringer's  Estate,  6  C.  D. 
1,  questioning  Hughes  v.  Eliis 
(ubi  sup.),  and  Greated  v.  Greated, 
26  Beav.  621. 
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It  is  now  proposed  to  consider  the  performance  of  condi- 
tions :  And  first,  of  conditions  precedent :  Although  the 
general  rule  is,  that  they  must  be  strictly  performed  (t),  yet 
by  the  civil  law,  which  has  been  it  should  seem,  in  this  respect 
also  adopted  by  Courts  of  Equity,  if  the  condition  is  performed 
cy-pres,  as  it  is  termed,  that  is,  so  as  substantially  to  fulfil  the 
testator's  intention,  it  will  be  sufficient  (u). 

As  an  example  of  the  doctrine  of  the  civil  law  may  be 
mentioned  a  case  put  by  Swinburne  (x)  :  If  A.  bequeath  a 
legacy  to  B.  in  case  he  erect  a  monument  to  A.  within  three 
days  after  A.'s  death ;  although  B.  should  not  literally 
comply  with  the  condition,  he  would  be  entitled  to  the  legacy 
upon  building  the  monument  within  a  reasonable  time  ;  since 
the  erection  would  be  considered  as  a  motive  and  essence  of 
the  bequest  and  the  time  appointed  for  the  building  but  a 
means  to  expedite  the  business.  So,  in  Courts  of  Equity, 
where  the  condition  requires  a  legatee  to  execute  a  release 
within  a  certain  time,  it  has  been  held  that  if  the  release  is 
in  fact  executed  within  a  reasonable,  though  not  within  the 
specified  time,  the  legatee  will  be  entitled ;  on  the  principle 
that  the  period  for  executing  the  release  was  merely  ancillary 
to  the  accomplishing  of  that  object,  and  the  procurement 
of  that  instrument  was  the  end  and  substance  of  the  con- 
dition (y). 

But  the  observance  of  the  time  mentioned  in  the  condition 
may  be  material  to  the  due  performance  of  it :  as  where  the 
condition  is  that  the  legatee  shall  return  to  England  within 
a  time  specified  by  the  testator,  and  personally  apply  for  his 


(t)  Robinson  v.  Wheelwright, 
21  Beav.  214.  Davis  v.  Angel,  31 
Beav.  223.  Priestley  v.  Holgate,  3 
Kay  &  J.  286.  Younge  v.  Furse, 
8  De  Gex,  M.  &  G.  756. 

(u)  Swinh.  Pt.  4,  s.  7,  pi.  4. 
'  Where  a  literal  compliance  with 
the  condition  becomes  impossible 
from  unavoidable  circumstances, 
and  without  any  fault  of  the  party, 


it  is  sufficient  that  it  is  complied 
with,  as  nearly  as  it  practically  can 
be,  or  as  it  is  technically  called 
'cy-pres.'"    Story,  Eq.  Jur.  s.  291. 

(x)  Pt.  4,  s.  6,  pi.  11. 

(?/)  Taylor  v.  Popham,  1  Bro. 
C.  C.  168.  Simpson  v.  Vickers,  14 
Ves.  341,  348.  Paine  v.  Hyde,  4 
Beav.  468.  Wilkins  r.  Knipe,  5 
Beav.  273. 
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legacy  (z).  In  Hawkcs  v.  Baldwin  {a),  a  testatrix  gave 
legacies  to  A.,  B.,  and  C,  and  declared  that  if  any  of  them 
should  be  dead  at  her  decease,  or  should  not  then  be  heard 
of  to  be  then  living,  or  should  not  respectively  claim  their 
respective  legacies  within  twelve  months  after  her  death,  then 
the  legacies  given  to  such  of  them  as  should  be  dead  at  her 
decease,  or  as  should  neglect  to  claim  the  same  within  the  time 
aforesaid,  should  sink  into  her  residuary  estate  :  Three  years 
after  the  testatrix's  death,  C,  who  had  not  been  heard  of  for 
upwards  of  twenty  years,  claimed  her  legacy :  And  Sir  L. 
Shadwell,  V.-C,  held  that  she  was  not  entitled  to  it,  although 
she  had  been  ignorant,  until  a  short  time  before,  that  her 
sister  was  dead.  And  it  should  seem  that  in  all  cases  where 
there  is  a  limitation  over  of  the  legacy,  upon  the  legatee  not 
performing  a  condition  within  the  time  prescribed  for  that 
purpose  ;  if  the  terms  be  not  literally  complied  with,  the  con- 
dition will  be  held  not  to  be  performed  within  the  intent  and 
meaning  of  the  testator  (b). 

Moreover,  instances  have  frequently  occurred  in  which  the  In  what  cases 
Court  has  concluded,  from  the  context  of  the  Will,  that  the  conditions 

intention  of  the  testator  is  effectually  fulfilled  by  regarding  a  Precedent  sha11 

J  J       °  &        be  regarded  as 

clause  of  apparent  condition,  as  a  clause  of  conditional  limita-  conditional 

.  „  limitations, 

turn,  so  as  not  to  require,  as  in  the  case  of  a  gift  on  a  condition,  and  construed 
that  the  very  event,  on  which  the  gift  is  made  contingent,  thdrtubstan- 
must  be  fulfilled  with  strict  exactness,  but  paying  regard,  in  tial  effect- 
the  construction,  to  the  substantial  effect  of  the  contingency 
specified,  and  so  to  the  real  intent  of  the  testator.    Thus,  where 

(ss)  Tulk  v.  Houlditch,  1  Ves.  &  takes  by  gift  under  a  Will  cannot 

Beam.  248.     Burgess  r.  Robinson,  plead  want   of  knowledge  of  the 

1  Madd.  172.    Tollner  v.  Marriott,  contents  of  the  Will  as  an  excuse 

4  Sim.  1!).     Be  Hartley,  34  C.  D.  for  not  complying  with  its  provi- 

742.     As  to  what  is  a  performance  sions.    Astley  'v.  the  Earl  of  Essex, 

of  such  a  condition,  see  Tanner  v.  L.  B.  18  Eq.  290.    Powell  v.  Bawle, 

Tebbutt,  2  Y.  &  Coll.  Ch.  C.  225.  L.  R.  18  Eq.  243. 
Re    Hodges'    Legacy,     L.    B.    1(5  (a)  9  Sim.  355. 

Eq.  92.     The  performance  of  the  (b)  Simpson  v.  Vickers,  14  Ves. 

condition   is  not   affected  by  the  341.     Ledward  v.  Hassell,  2  Kay  & 

ignorance  of  the  legatee,  the  prin-  J.  370. 
ciple  being  that  a    person    who 
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a  testator  devised  to  the  child  of  which  his  wife  was 
pregnant,  and  if  any  such  child  died  under  twenty-one,  then 
over  ;  the  devise  over  was  held  good,  though  the  wife  proved 
not  to  have  been  enceinte  (c).  So  where  there  was  a  devise,  on 
condition  that  the  devisee  should  give  a  release  within  three 
months  after  the  testator's  decease,  and  if  he  should  neglect  to 
give  such  release,  then  over ;  and  the  devisee  died  in  the  tes- 
tator's lifetime ;  it  was  held,  that  this  was  a  conditional 
limitation,  and  not  a  case  of  condition,  and  that  the  devise 
over  took  effect  (d) .  Again,  where  the  gift  was  to  the 
^  testator's  children  surviving  him,  and  if  they  all  died  under 

twenty-one,  then  over ;  and  the  testator  died  without  leaving, 
or  ever  having  had,  any  children,  the  bequest  over  was  held 
good(tf).  Again,  a  bequest,  "in  case  I  shall  have  but  one 
child  living  at  the  time  of  my  decease,  or  all  but  one  die  under 
twenty-one  and  unmarried,"  was  established  in  the  event  of 
the  testator's  death,  never  having  had  any  child  (/).  So, 
where  there  was  a  bequest  of  stock,  in  trust  for  three  legatees 
in  equal  shares  to  be  transferred  to  them  when  they  should 
attain  twenty-one,  but  if  any  of  them  "  shall  die  "  under  that 
age  unmarried  then  his  share  to  go  to  the  survivors  ;  and  one 
of  the  three  legatees  was  already  dead  at  the  date  of  the  Will : 
it  was  held  that  the  survivors  were  entitled  to  his  share :  For 
that  in  the  case  of  a  conditional  limitation  such  as  this,  the 
Will  is  to  be  construed  according  to  the  sense  and  intention 
of  the  testator,  that  intention  being,  that  if,  in  any  event,  the 


(c)  Jones   o.   Westcombe,  1  Eq.  255.  Re  Betty  Smith's  Trusts,  L.  R. 

Cas.  Abr.  245.     See  also  Statham  1  Eq.  79. 

v.   Bell,    Cowp.   40.     Gulliver  v.  (d)  Avelyn  i:  Ward,  1  Ves.  Sen. 

Wickett,  1  Wils.  105  (where  the  420.     See  also  Doe  v.  Scott,  3  M. 

question  arose  on  the  same  Will  as  &  S.  300. 

in  Jones  v.  Westcombe).    Foster  v.  (e)  Meadows  v.  Parry,   1   V.  & 

Cook,  3  Bro.  C.  C.  247.  -Be  Green's  B.    124.      See  also  Accord.    Lan- 

Estate,  1  Drew.  &  Sim.  68.    Warren  phier  v.  Buck,  2  Dr.  &  Sm.  484. 

v.  Rudall,  4  Kay  &  J.  603.     Wing  (/)  Murray  v.  Jones,  2  V.  &  B. 

v.  Angrave,  8  H.  L.  C.  183,  200.  313.     See  also  Quicke  v.  Leach,  13 

Hall  v.  Warren,  9  H.  L.  C.  420.  M.  &  W.  218.     Brock  v.  Bradley, 

Tennant  o.   Heathfield,  21  Beav.  33  Beav.  670. 
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first    limitation    cannot    take    place,    the    subsequent    one 
shall  (g). 

Accordingly,  in  Mackinnon  v.  Seivell(h),  a  testatrix  be- 
queathed the  residue  of  her  estate,  in  trust  for  her  daughter 
Caroline  for  life,  and  after  her  death,  for  her  daughter 
Caroline's  daughter,  if  she  should  survive  her  mother  and 
attain  twenty-one,  but  in  case  she  should  not  survive  her 
mother  and  attain  twenty-one,  then  in  trust  for  such  other 
child  or  children  of  the  testatrix's  said  daughter,  as  should 
be  living  at  their  mother's  death,  to  be  paid  to  them  after 
her  death  as  they  attained  twenty-one  ;  and  if  all  such  other 

■l/il'lnii,  of  the  testatrix's  said  daughter  sltoirfd  die  be/on1 
attaining  twenty-one,  then  in  trust  for  Louisa  Mackinnon: 
The  grand-daughter  attained  twenty-one,  but  did  not  sur- 
vive her  mother :  Another  child  of  the  testatrix's  daughter 
lined  twenty-one,  but  did  not  survive  his  mother:  After- 
wards the  daughter  died  :  And  Sir  L.  Shadwell,  V.-C,  and 
subsequently  Lord  Brougham,  on  appeal,  held  that  the  bequest 
over  to  Louisa  Mackinnon  took  effect ;   for  that  it  was  but 

'piivalent  to  a  bequest  over  in  the  event  of  there  being  no 
child  who  should  survive  the  mother  and  attain  twenty-one : 
His  Lordship,  in  giving  his  elaborate  judgment,  stated,  that 
in  order  to  support  the  decree,  the  Court  must  be  satisfied, 
and  had  satisfied  itself,  First,  that  the  words,  "  all  such  other 
children  "  of  the  testatrix's  daughter,  described  one  class  of 
her  children,  viz.  those  who  survived  her :  Secondly,  that  a 
clause  so  construed  might  be  taken  upon  the  authorities,  as 
only  apparently  a  condition,  but  really  a  limitation :  The 
learned  judge  further  stated,  in  the  course  of  his  judgment, 
that  all  or  almost  all  the  cases,  upon  which  this  doctrine  is 
founded,  are  referable  to  one  consideration,  which  it  was  verv 
material  to  keep  in  view,  viz.,  the  construction  which  they 
authorize  is  never  inconsistent  with,  far  less  contrary  to,  the 
plain  intention  of  the  clause  itself,  but  only  aids  or  furthers 

(g)  Re  Slieppard's  Trust,  1  Kay  (A)  5  Sim.  78.     2  M.  &  K.  220. 

&  J.  269. 
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that  intention,  by  supplying  a  manifest  omission  :  in  other 
words,  no  real  difference  is  made  in  the  result  ;  for  the  event 
contemplated  has  not  happened,  but  something  equivalent 
has  taken  place :  His  Lordship  added,  that  almost  all  the 
cases  are  those  of  double  contingencies,  the  second  being  of  a 
negative  nature,  so  that  the  first  not  happening  amounts  to 
the  same  thing  as  if  both  had  happened  :  Thus  a  bequest  over 
to  A.,  in  case  the  first  takers,  the  unborn  children  of  B.,  die 
before  they  reach  ticrnty-onc,  read  as  a  condition  is  a  bequest 
to  A.,  if  B.  has  children  and  they  do  not  live  to  twenty-one  ; 
and  the  first  or  affirmative  contingency  not  happening,  it 
follows  of  necessity,  that  the  second  or  negative  must :  If  it 
is  read  as  to  its  substance  and  import,  and  not  resolved  into 
its  parts,  the  bequest  is,  in  case  no  child  of  B.  reaches 
majority  :  and  of  course  none  can,  if  he  have  none  (i).  Bat 
wherever  the  words  plainly  import  a  condition  as  in  the 
testator's  contemplation,  and  where  that  condition  cannot 
be  understood  to  have  been  substantially  complied  with  by 
the  event  which  has  actually  happened.,  the  gift  over  fails  (A). 
Again,  it  must  not  be  understood  with  regard  to  cases  such 
as  these,  that  if  from  any  cause  whatever,  the  prior  gift  can- 
not take  effect,  the  second  or  alternative  gift  is  for  this  reason 
to  become  operative  ;  for  it  would  be  making,  not  construing 
the  testator's  Will,  if  this  were  to  be  allowed  in  any  event  not 
expressly  or  impliedly  indicated  by  the  language  used  by  him. 
Accordingly  in  Underwood  v.  Wing  (I),  where  there  was  a 
bequest  to  the  testator's  wife  absolutely,  and  in  case  she  should 
die  in  his  lifetime,  then  over ;  and  he  and  she  were  drowned 
at  sea,  under  circumstances  which  made  it  impossible  to  prove 
that  she  died  before  him  ;  it  was  held  by  Romilly,  M.  E.,  and 


(i)  This  case  was  acted  on,  and  E.  706,  and  the  other  cases  col- 
applied  to  the  case  of  a  pecuniary  lected,  ante,  pp.  1083,  1084.  Tol- 
legacy,  by  Lord  Langclale,  in  Wil-  dervy  v.  Colt,  1  M.  &  W.  250. 
son  v.  Mount,  2  Beav.  397.  See  Dicken  v.  Clarke,  2  Younge  & 
also  Aiton  v.  Brooks,  7  Sim.  204.  Coll.  572.  Lenox  v.  Lenox,  10  Sim. 

(]:)  See   Doe    v.    Shipphard,    1  400. 

Dough  75.     Doo  v.  Brabant,  4  T.  (1)  4  De  Gex,  M.  &  G.  633. 
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by  Lord  Cran worth,  C,  on  appeal,  that  the  gift  over  failed  ; 
inasmuch  as  it  was  made  dependent  on  an  event  which  had 
not  been  proved  to  have  happened,  viz.  the  testator  surviving 
his  wife :  and  that  it  did  not  become  operative  from  the  mere 
fact  of  the  gift  to  the  wife  failing  to  have  practical  operation  ; 
for  the  testator  had  indicated  no  such  intention,  either 
expressly  or  impliedly. 

With  respect  to  the  performance  of  conditions  subsequent,  Performance 
the  general  rule  is,  that  they  are  to  be  construed  with  great  tSS^ST 
strictness,  as  thev  go  to  divest  estates  already  vested  :  There-  A11  th,e  events 

"   "  ^  must  happen. 

fore  the  very  event  must  happen,  or  the  act  with  all  its  details 
must  be  done,  in  order  to  deprive  the  legatee  of  his  legacy. 
Thus,  if  legacies  be  given  to  two  persons,  and  if  either  die 
during  the  life  of  A.,  then  to  the  survivor  living  at  the  death 
of  A.,  and  both  the  legatees  die  before  A.,  the  personal 
representatives  of  both  will  be  entitled  :  for  the  legatees  took 
vested  interests  at  the  death  of  the  testator,  subject  to  be 
divested  in  favour  of  the  survivor  who  might  be  living  at  the 
decease  of  A.  ;  but  as  there  was  no  such  survivor  at  that 
period,  the  divesting  contingency  never  happened  (m).  So 
where  there  was  a  bequest  to  A.  of  the  interests  and  dividends 
of  personal  property  for  life,  and  then  to  be  divided  equally 
amongst  her  three  children,  or  such  of  them  as  should  be  living 
at  Iter  death,  and  the  children  all  died  in  the  lifetime  of  the 
tenant  for  life,  it  was  held,  that  they  took  vested  interests, 
transmissible  to  their  representatives  :  for  the  vested  interests 
first  given  by  the  Will  were,  by  the  form  of  the  expression, 
only  defeated  in  case  there  should  be  some  or  one,  and  not  all, 
of  the  children  living  at  the  mother's  death  :  but  that  event 
did  not  happen,  for  there  was  not  one  child  then  living  (n). 

(m)  Harrison  v.  Foreman,  5  Ves.  746.      Re  Sanders'  Trusts,   L.  E. 

207.     See  also   Page    v.   -May,   24  1  Eq.  675.     For  further  instances, 

Beav.  325.  see  Gray  v.  Garman,  ante,  p.  1124. 

(»)  Sturgesa  v.  Pearson,  4  Madd.  Smither  v.   Willock,  9  Ves.  233. 

411.     And  this  doctrine  applies  to  Wall  v.  Tomlinson,  16  Ves.  413. 

contingent  as  well    as  vested  in-  Hervey    v.    McLaughlin,   1    Price, 

terest  :  Wagstaff  v.  Crosby,  2  Coll.  264.     Skey  v.   Barnes,   3    Meriv. 

W.E. — VOL.   II.  R 
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Condition 
subsequent  of 
death  of  lega- 
tee before  his 
legacy  becomes 
"payable." 


Condition  not 
to  dispute  the 
Will. 


And  here  it  may  be  mentioned,  that  if  a  legacy  is  given  to 
A.  for  life,  and  after  his  death,  to  his  children  at  majority  or 
marriage,  with  a  gift  over  in  the  event  of  any  one  of  them 
dying  before  his  or  her  share  becomes  "payable,"  the  Court 
will  lean  strongly  (particularly  in  the  case  of  a  Will  making 
a  provision  for  children)  in  favour  of  construing  the  word 
payable  to  refer  to  the  majority  or  marriage  of  the  legatees 
and  not  to  the  period  of  distribution  ;  so  that  if  any  one  of 
the  children  should  happen  to  die,  after  having  attained 
majority  or  married,  in  the  lifetime  of  the  tenant  for  life,  the 
legacy  shall  not  go  over,  but  shall  be  considered  as  having 
vested  absolutely  at  the  majority  or  marriage  (o). 

A  condition  that  the  legatee  shall  not  dispute  the  Will,  is 
valid  in  law  (p),  though  it  has  been,  in  general,  considered  as 
in  terrorem  merely  (q),  and  will  not  operate  as  a  forfeiture  by 


335.  Ante,  p.  1110.  Laffer  v. 
Edwards,  3  Madd.  210.  Browne 
v.  Lord  Kenyon,  3  Madd.  410. 
Wlnttell  v.  Dudin,  2  Jac  &  Walk. 
279.  Jones  v.  Bromley,  6  Madd. 
137.  Schnell  v.  Tyrrell,  7  Sim.  86. 
Meyer  v.  Townsend,  3  Beav.  44:3. 
Belk  v.  Slack,  1  Keen,  238.  Locker 
v.  Bradley,  5  Beav.  593.  Campbell 
v.  Brownrigg,  1  Phill.  Ch.  C.  301. 
Templeman  v.  "Warrington,!  3  Sim. 
267.  Kimberley  v.  Tew,  4  Dr.  &  W. 
139.  Cohen  v.  Waley,  15  Sim.  318. 
Re  Clark's  Trusts,  L.  R.  9  Eq. 
378. 

(o)  Hallifax  v.  Wilson,  16  Ves. 
168.  Jones  v.  Jones,  13  Sim.  561. 
Butterworth  v.  Harvey,  9  Beav. 
130.  Hay  ward  v.  James,  28  Beav. 
523,  i.e.,  the  word  "payable" 
is  construed  as  "vested.''  Hay- 
don  v.  Rose,  L.  R.  10  Eq.  224. 
Partridge  v.  Baylis,  17  CD.  835. 
But  see  Bright  v.  Rowe,  3  M.  &  K. 
316.  Creswick  v.  Gaskell,  16  Beav. 
577.  A  similar  construction  has 
prevailed   as  to   marriage    settle- 


ments.    Ante,  p.  1 113,  et  seq. 

(/-,  Conker.  Turner,  15  M.  &  W. 
727.  Secus,  where  the  condition 
is  so  worded,  that  it  would  prevent 
the  legatee  from  taking  any  legal 
proceedings  necessary  for  the  pro- 
tection of  his  rights  :  Rhodes  v. 
Muswell  Hill  Company,  29  Beav. 
560. 

(q)  There  is  no  absolute  rule  of 
law  that  a  condition  subsequent 
shall  operate  merely  in  terrorem, 
unless  the  legacy  is  given  over  to 
another  on  breach  of  the  condition  : 
Therefore,  where  there  was  a  con- 
dition subsequent  in  a  Will,  re- 
voking a  bequest  to  the  testator's 
daughter  in  case  she  became  a 
nun,  Lord  Cranworth  held  that 
the  condition  was  a  lawful  one, 
and  that  her  interest  ceased  upon 
a  breach  of  it,  though  there  was 
no  gift  over  :  Ee  Dickson's  Trust, 
1  Sim.,  N.  S.  37.  His  Lordship, 
in  his  judgment  in  this  case, 
explains  the  grounds  on  which 
such  a  rule  has  been   introduced 
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reason  of  the  legatee's  having  disputed  the  validity  (r)   or 
effect  (.9)  of  the  Will. 

But  where  the  legacy  is  given  over  to  another  person,  in 
case  of  a  breach  of  such  condition,  then  if  the  legatee  con- 
trovert the  Will,  his  interest  will  cease  and  vest  in  the  other 
legatee  (0-  If  indeed  the  legacy,  instead  of  being  given  to 
a  stranger,  is  limited  over  to  the  executors  in  the  event  of 
the  condition  being  broken,  such  condition  is  still  merely 
regarded  as  in  terrorem,  and  not  obligatory  (11).     Yet  if  the 


with  respect  to  conditions  not  to 
dispute  the  Will,  and  conditions 
in  restraint  of  marriage.  The  law, 
however,construes forfeiture  clauses 
strictly,  and  will  not  enforce  such 
a  clause  unless  the  defeasance  fits 
the  condition.  If  the  forfeiture 
clause  does  not  provide  for  the  con- 
tingency which  has  actually  hap- 
pened, the  clause  will  be  void.  Thus 
in  tin-  case  of  Musgrave  v.  Brooke, 
£0  C.  I).  7!)2,  where  an  estate  was 
given  in  fee,  a  clause  providing  that 
if  the  devisee  did  not  take  the 
name  of  "Jones  "  the  estate  should 
go  over  to  those  entitled  in  re- 
mainder was  held  absolutely  void 
because  there  could  he  no  such 
persons.  This  case  followed  Be 
Catt's  Trust,  2  H.  &  M.  46,  wide], 
laid  down  that  a  clause  of  this 
kind,  the  intention  of  which  is  to 
defeat  one  estate  and  give  the 
subject  matter  over,  must  be  con- 
strued most  strictly,  and  must  he 
free  from  ambiguity,  and  further 
that  both  limitations,  the  cesser 
and  the  limitation  over,  must  lit 
in  with  one  another.  An  absolute 
gift,  however,  of  personalty  can  he 
qualified  by  a  divesting  clause  on 
failure  to  assume  or  discontinue  to 
use  testator's  name  and  arms,  pro- 
vided the  rule  against  perpetuities 


is  not  infringed,  and  provided 
there  is  a  gift  over  which  fits  the 
condition  :  Re  Cornwallis,  32  C.  I  >. 
392.  But  in  a  case  in  which  a  gift 
over  of  persi  malty  was  to  the  pers<  in 
who,  if  the  limitation  in  the  will 
had  been  undisturbed  by  any  dis- 
entailing (i.e.,  not  disturbed,  as  the 
limitations  in  fact  were), would  have 
been  next  in  succession  to  take  the 
real  estates,  the  gift  over  was  held 
good,  and  the  forfeiture  clause  en- 
forceable. See  also  Re  Potts,  1  II.  L 
C.  671.  lloggr.  Jones.  32  Beav.  4.">. 
The  forfeiture  clause  will  be  void 
if  the  gift  over  violates  the  rule 
against  perpetuities,  Hodgson  /•. 
llalford,  11  C.  D.  959;  in  which 
case  a  clause  whereby  a  legatee 
forfeited  his  share  in  a  fund  if  he 
forsook  the  Jewish  and  adopted 
the  Christian  or  any  other  religion 
has  been  held  not  to  be  void  as 
against  public  policy. 

(r)  Powell  v.  Morgan,  2  Vera. 
90.  Loyd  r.  Spillett,  3  P.  Wms. 
344. 

(s)  Morris  v.  Burroughs,  1  Atk. 
404. 

(t)  Cleaver  v.  Spurling,  2  P. 
Wms.  528.  Cooke  v.  Turner,  15 
M.  &  W.  727. 

(u)  Cage  v.  Russel,  2  Ventr.  352. 

R  2 
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Conditions  in 
restraint  of 
marriage  : 


when  valid  : 


testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach 
of  the  condition,  and  dispose  of  that  fund,  the  residuary 
legatee  will  be  a  particular  legatee  of  the  individual  legacy  r 
and,  as  such,  will  be  entitled  to  it,  if  the  condition  is  broken  (x). 

As  conditions  in  restraint  of  marriage  are  of  no  infrequent 
occurrence  and  form  a  subject  on  which  numerous  decided 
cases  may  be  found,  it  may  be  expedient  to  apply  to  them, 
separately,  some  of  the  rules  of  law  already  mentioned  with 
respect  to  conditional  legacies  generally. 

First,  with  regard  to  the  legality  of  such  conditions.  By 
the  doctrine  of  the  civil  law,  which  seems  at  one  time  to 
have  been  adopted  by  the  Ecclesiastical  Courts  of  this 
kingdom,  and  in  a  great  measure  by  the  Courts  of  Equity, 
all  conditions  in  restraint  of  marriage  were  regarded  as 
illegal,  and  legacies  were  discharged  of  such  conditions, 
whether  precedent  or  subsequent  (y).  But  the  ancient  rule 
has  been  greatly  relaxed  in  modern  times ;  and  it  is  now 
settled,  that  conditions  which  do  not  directly  or  indirectly 
import  an  absolute  injunction  to  celibacy,  are  valid  (z).  Thus 
conditions  restraining  marriage  under  twenty-one,  or  other 
reasonable  age,  without  consent  of  executors,  guardians, 
&c.  (a),  or  requiring  or  prohibiting  marriage  with  particular 
persons  (b),  and  the  like,  are  valid  and  legal  conditions. 


(.-•)  See  Lloyd  v.  Branton,  3 
Meriv.  118. 

(ij)  See  the  judgment  of  Lord 
Thurlow,  in  Scott  v.  Tyler,  2  Dick. 
720. 

(z)  Scott  v.  Tyler,  2  Dick,  721, 
by  Lord  Thurlow. 

(a)  Hemmings  v.  Munckley,  1 
Bro.  C.  C.  303.  Scott  v.  Tyler,  2 
Bro.  C.  C.  431.  Stackpole  v. 
Beaumont,  3  Ves.  89.  Clifford  r. 
Beaumont,  4  Russ.  Chanc.  Cas. 
325  ;  which  must  be  considered  as 
overruling  Underwood  v.  Morris,  2 
Atk.  184.  See  the  judgment  of 
Lord  Campbell    in  Beaumont    r. 


Squire,  17  Q.  B.  932,  933. 

(h)  Scott  v.  Tyler,  2  Dick.  721, 
by  Lord  Thurlow.  Perrin  v.  Lyon, 
9  East,  170  (in  which  case  the 
restraint  was  from  marrying  a 
Scotchman).  Bandall  v.  Payne,  1 
Bro.  C.  C.  55.  Hodgson  v.  Hal- 
ford,  11  C.  D.  959  (in  which  case 
the  restraint  was  from  marrying  a 
Jew).  Jenner  v.  Turner,  16  CD. 
188  (in  which  the  restraint  was 
from  marrying  a  domestic  servant 
or  person  who  had  been  a  domestic 
servant).  Duggan  v.  Kelly,  10  Ir. 
Eq.  295  (in  which  the  restraint 
was  from  marrying  a  Papist). 
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Still  the  law  will  not  allow  conditions  in  absolute  restraint 
of  marriage :  And  accordingly  it  has  been  held,  in  the 
instance  of  a  condition  subsequent,  that  it  was  altogether  void, 
and  that  the  legatee  should  retain  the  interest  given  to  him, 
■discharged  of  the  condition  (e),  notwithstanding  a  gift  over. 

It  is  not,  however,  to  be  understood,  that  where  property 
is  limited  to  a  person  until  that  person  marries,  and  when 
such  marriage  happens,  then  over,  such  limitation  may  not 
be  valid  (d).  In  Morley  v.  Rennoldson  (e),  Wigram,  V.-C, 
said,  that  he  was  satisfied,  from  an  examination  of  the 
authorities,  that  a  gift  until  marriage,  and  when  the  party 
marries,  then  over,  is  a  valid  limitation  (/).  And  his  Honor 
added,  that  in  the  case  of  a  widow  there  was  no  question  of 
the  validity  of  such  a  limitation  (/"/). 

It  may  be  here  observed  that  a  gift  to  an  "unmarried" 
person  cannot  be  construed  to  mean  a  gift  to  that  person  so 
long  as  he  shall  remain  unmarried :  And  therefore  if  a  tes- 
tator bequeaths  a  fund  to  his  "  unmarried  children,"  if  once 
a  child  is  entitled  to  participate  by  filling  the  character  of 

(c)  Morley  v.  Rennoldson,  2  (/)  See  also  Webb  v.  Grace,  2 
Eare,570.  Lloyd  v.  Lloyd,  2  Sim.,  PhilL  701.  Godfrey  v.  Hughes,  1 
N.  S.  255.  Bellairs  o.  Bellairs,  Robert.  593.  Heath  v.  Lewis,  3 
L.  II.  L8  E<[.  510.  But  it  was  held  De  Gex,  M.  &  G.  954.  Evans  v. 
by  Wood,  V.-C,  in  Newton  >-.  Rosser,  2  Heium.  &  M.  190.  Jones 
Marsden,  2  Johns.  &    II.  356  (in  v.  Jones,  1  Q.  B.  D.  279. 

which  case  the  authorities  as  to  the  (g)  Such    a    limitation    is  also 

validity  of  a  condition  in  restraint  valid  in  the   case  of  a  widower. 

of   marriage  are   fully  reviewed),  Allen    v.  Jackson,    1   C.   D.  399. 

that  a  condition  that  the  trusts  for  See  further  as  to    limitations  du- 

the  benefit  of  a  widow  should  cease  ramie   viduitate,  Rishton  v.  Cobb, 

if  she  married,  was  valid.     A  con-  9    Sim.    615.      5   1\I.  &   Cr.    145. 

dition  that  a  widow  shall  not  marry  Lloyd  v.  Lloyd,  2  Sim.,  N.  S.  255. 

is   valid:   Lloyd  v.  Lloyd,  2  Sim.,  Bullock  v.  Bennett,   1    Kay  &  J. 

N.  S.  255.  315.  But  in  Marples  v.  Bainbridge, 

(d)  King  Edward  VI.  granted  1  Madd.  590,  Sir  T.  Plunier  rejected 
to  his  sister,  the  Lady  Mary,  the  the  distinction  between  a  condition 
manor  of  D.,  so  long  as  she  should  and  limitation  :  See  Rishton  v. 
continue  unmarried  :  This  was  Cobb,  5  M.  &  Cr.  152.  In  Jones 
admitted  to  be  a  good  limitation,  v,  Jones,  1  Q.  B.  D.  279,  it  was 
but  no  condition  :  Fulbecke*s  pointed  out  that  the  above  distinc- 
Parallele,  47,  edit.  1618.  tion  does  not  apply  to  a  case  of 

(e)  2  Hare,  580.  realty. 
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an  unmarried  child,  he  or  she  will  not  lose  that  right  by  his 
or  her  subsequent  marriage  (It). 

But  where  a  testator  left  a  legacy  to  his  wife  "  so  long  as 
she  should  continue  his  widow  and  unmarried,''  it  was  held, 
that  the  wife  having  been  divorced  was  not  entitled,  since 
widowhood  was  part  of  the  condition,  and  she  did  not  at  the 
testator's  death  fill  that  position  (i). 

With  respect,  moreover  to  conditions  in  restraint  of  mar- 
riage without  consent,  not  under  the  age  of  twenty-one,  or 
other  reasonable  age,  but  generally,  such  conditions,  like 
those  just  mentioned  in  restraint  of  litigating  the  Will,  are 
regarded  as  a  declaration  of  the  testator  in  terrorem  merely, 
if  there  is  no  disposition  over  (k),  and  whether  precedent  (0 
or  subsequent  (m),  are  inoperative  for  the  vesting  or  divesting 
of  the  legacy.  But  if  there  be  a  direction  that  the  legacy,  in 
the  event  of  a  breach  or  non-performance  of  such  a  condition, 
shall  go  over  to  another  legatee,  the  condition  is  obligatory  : 
for  the  Court  is  bound  to  protect  the  interest  of  the  party  in 
whose  favour  the  ulterior  limitation  is  made  (m).  A  mere 
gift  of  the  residue  to  a  particular  person  will  not  be  con- 
sidered such  a  limitation  (n),  unless  the  testator  also  directs 
the  legacy  to  fall  into  the  residue  in  case  of  breach  of  the 
condition  (o). 

(It)  Jubber  y.  Jubber,  9  Sim.  503.  consenl   of  the  executors,  &c,  to 

See  Hall  v.  Eobertson,  4  De  Gex,  the  marriage  of  the  Legatee,  gene- 

M.  &  G.  781.     As  to  the  meaning  rally,  be    not    operative,  whether 

given  to  the  word  "unmarried"  in  the  legacy  be  Limited  over  or  not  : 

modern  decisions,  see  ante,  p.  952  See  the  observations  of  Lord  El  don 

(*).  in  Clarke  v.  Parker,  19  Ves.  15  ; 

(i)    lie   Boddington,    25    C.    D.  and  those  of   Sir   Wm.   Grant,  in 

685.  Lloyd  v.  Branton,  3  Meriv.  ll(i. 

(k)  See.  however,  ante,  p.  1138,  (to)  Stratton  v.  Grimes,  2  Vein. 

note  (q).  357.     Wheeler  v.  Bingham,  3  Atk. 

(I)  Harvey  v.  Aston,  Com.  Rep.  367,  by  Lord  Hardwicke.    Malcolm 

728,  by  Comyns,  C.  B.     Keynish  v.  O'Callaghan,   2  Madd.  353,  by 

v.   Martin,   3  Atk.  331,    by   Lord  Sir  T.  Plumer. 

Hardwicke,Malcolmi».G'Callaghan,  00  Wheeler  r.  Bingham,  3  Atk. 

•A  Madd.   353,  by  Sir  T.  Plumer.  364. 

But  it  lias  been  doubted  whether  a  (o)  :>  Atk.  368.  Lloyd  v.  Bran- 
condition  precedent  requiring  the  ton,  3  Meriv.  IIS.   Ante,  p.  1140  (:«)_ 
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Provisions  of  this  kind  may  be  sometimes  entirely  rejected  when  rejected 
as  being  inapplicable.  Thus  in  Crommelin  v.  Crommelin  (p),  abJe°apP  " 
provisions  in  a  father's  Will  respecting  his  daughter's  mar- 
riage were  held  not  to  apply  to  a  daughter  who,  having 
married  in  her  father's  lifetime,  after  his  death  married  a 
second  time.  Again,  in  Bird  v.  Hunsdon  (q),  a  direction  to 
pay  interest  to  a  legatee  so  long  as  she  remained  single,  with 
a  gift  over  on  her  death,  was  held  to  give  to  the  legatee  the 
interest  for  life,  notwithstanding  her  marriage  (?•). 

Next,  concerning  the  performance  of  conditions  in  restraint  reiformance 
of  marriage.     In  the  instances  of  conditions  requiring  mar-  °n  restraint  of 
riage  with   consent   of  executors   or    trustees,   it   has   been  marriase  : 
decided  that  such  consent  must  be  obtained  before  or  at  the  when  consent 
marriage;  for  a  subsequent  approbation  by  the  executors,  &c, 
will  not  be  a  performance  of  the  condition  (&•).     Again,  the  of  whom  -. 
consent  of  all  the  executors  or  trustees  must  be  obtained  (t)  ; 
though  where  one  of  them  is  dead,  if  the  condition  is  pre-  consequence  of 
cedent,  it  should  seem  that  the  consent  of  all  the  survivors  is  of  several""5 
sufficient  («)  :  But  if  the  condition  is  subsequent,  and  conse-  ^seconsen* 


required  : 


(p)  3  Ves.  227.    S.c  also  Clarke  (t)  Clarke  v.  Parker,  I!)  Ves.  17. 

v.  Berkeley,  2  Win.  720.     Parnell  The  marriage  may  lie  presumed  to 

v.  Lyon,  1  \*es.  &   B.  47!).     Post,  have  been  by  consent  after  a  lapse 

p.  1145,  note  (e).    Rishton  v.  Cobb,  of  time  :  Re   Birch,  17  Beav.  358. 

5  M.  &  Cr.  145.  Where  a  marriage  is  required  to  be 

(q)  2  Swanst.  342.  with  the  consent   of  trustees  genc- 

(r)  See  Bullock  v.   Bennett,    1  rally  it  is  sufficient  if  the  marriage 

Kay  &  J.  315,  reversed   7  De  Cex,  be  had  with  the  consent  of  such 

M.  &  G.  283.  of  the  persons  named  trustees  as 

(s)  Reynish    v.   -Martin,    3   Atk.  accept  the  office  :  Worthington  v. 

331.     Clarke  v.  Parker,  19  Ves.  21.  Evans,  1  Sim.  &  Stu.  165. 

Long  v.  Ricketts,  2  Sim.  &  Stu.  (a.)  Dawson  v.  Oliver-Massey,  2 

179.     Although  the  word  "  appro-  C.  D.   753,  in  which  case  it  was 

bation"   be   also    used,   it   should  suggested   by  James,    L.  J.,   that 

seem  that  the  same  rule  must  pre-  where  the  consent  had  to  be  that 

vail  :    Malcolm  v.  O'Callaghan,  2  of  parents  if  both  were  dead  the 

Madd.  353.     Clarke  v.  Parker,  19  legacy  was  discharged  of  the  con- 

Ves.  21.    But  see  Burleton  v.  Hum-  dition.     But  in  Re  Brown's  Will, 

frey,   Ambl.     256,    contra,    where  18  C.I). 61  (where  the  same  learned 

"approbation  "  was  held  to  include  judge  seems  to  throw  doubt  on  his 

subsequent  approval.  own  dictum,  which,  at  all  events, 
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what  consent 
sufficient : 


quently  marriage  without  the  consent  of  several  persons  is  to 
divest  the  legacy,  the  death  of  all  (x)  or  one  of  them  will 
discharge  the  condition  altogether  (y). 

The  next  consideration  is,  what  will  he  a  sufficient  con- 
sent :  It  has  been  decided,  that  a  general  consent,  given  to 
the  legatee  after  attaining  majority,  will  be  sufficient  (z) ; 
and  further,  that  an  unconditional  consent,  once  given, 
cannot  be  retracted  (a) ;   unless  for  good  reasons,  moral  or 


can  only  apply  to  parents),  a 
testator  appointed  his  wife  sole 
guardian  of  his  infant  children,  and 
bequeathed  a  legacy  to  each  of  his 
daughters  on  her  attaining  twenty- 
one  years  or  marrying  with  the 
consent  of  her  "  guardian  or  guar- 
dians,"' which  should  first  happen. 
He  gave  the  residue  to  his  wife  for 
life,  and  after  her  death  gave  a 
further  legacy  to  each  daughter 
who  should  attain  twenty-one  or 
marry  with  the  consent  of  her 
guardian  or  guardians.  After  the 
death  of  the  wife,  a  daughter 
married  under  twenty-one  without 
the  consent  of  any  guardian  or 
guardians,  there  being  none.  It 
was  held  that  the  condition  was 
not  complied  with,  it  not  being 
made  inoperative  by  there  being 
no  guardians,  since  guardians  could 
have  been  appointed  by  the  Court ; 
and  the  testator  on  the  language  of 
his  Will  must  be  taken  to  have 
contemplated  such  an  appointment. 
See  also  Green  v.  Green,  2  J.  & 
Lat,  529. 

The  question  may  arise  whether 
in  a  case  where  the  consent  of 
the  executors  is  necessary  the 
power  to  give  this  consent  vests 
upon  the  death  of  all  the  executors 
in  the  representative  of  the  sur- 
vivor (together  with  the  general 
duties  and  powers  of  an  executor), 


or  whether  it  is  confined  to  the 
executors  and  survivor  of  them 
personally,  and  so  terminates  with 
the  death  of  the  last  of  those  to 
whom  it  was  originally  given.  On 
this  point  Lord  Eldon,  in  the  case 
of  Grant  v.  Dyer,  2  Dow.  84,  is 
reported  to  have  said  that  "  the 
"  general  course  of  decisions  go  to 
"  confine  the  power  of  giving  or 
"  withholding  consent  to  those  who 
"  are  personally  named  and  not  to 
"  extend  it  to  the  representatives." 

(x)  Graydon  v.  Hicks,  2  Atk.  18. 
Aislabie  v.  Rice,  3  Madd.  256. 
Grant  v.  Dyer,  2  Dow.  Pari.  C.  73. 

(y)  Peyton  v.  Bury,  2  P.  Wins. 
626.  See  Accord.  Collett  v. 
Collett,  12  Jur.,  N.  S.  180,  coram 
Lord  Romilly.  In  that  case  the 
legacy  was  given,  payable  on  the 
legatee's  attaining  twenty-one  or 
marrying  with  her  mother's  con- 
sent :  The  mother  died,  and  then 
the  legatee,  being  .--till  an  infant, 
married  :  and  it  was  held  that  this 
was  a  condition  subsequent,  which 
was  discharged  by  the  mother's 
death. 

(:.)  Mercer  v.  Hall,  4  Bro.  C.  C. 
328.  Pollock  v.  Croft,  1  Meriv. 
181. 

(a)  Strange  v.  Smith,  Ambl.  263. 
Merry  v.  Ryves,  1  Eden.  1.  Dash- 
wood  v.  Bulkeley,  10  Ves.  242. 
Le  Jeune  v.  Budd,  6  Sim.  441. 
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pecuniar}7,  afterwards  discovered  (b).  But  the  consent  may 
be  conditional :  and  then  it  will  be  sufficient  or  not,  accord- 
ing as  its  condition  is  or  is  not  performed  (c).  Again,  it  has 
been  held  that  consent  may  be  implied,  as  from  the  circum- 
stance that  the  executor  or  trustee  witnesses  the  reception 
of  addresses  of  marriage,  and  intimates  no  disapprobation  ; 
for  then  the  maxim  qui  facet,  satis  loquitur,  applies  (d). 
Lastly,  if  the  legatee  married  in  the  lifetime  of  the  testator 
with  his  consent,  or  subsequent  approbation,  that  is  equiva- 
lent to  a  marriage  after  his  death  with  the  consent  of  his 
executors,  Szc.  (e). 

A  first  marriage  with  consent  is  a  sufficient  performance  second  mar- 
of  the  condition :  and  therefore  a  second  marriage  without  consent  after 
consent,   though    in    the   lifetime  of  the  executor   or  other  a  ,irst  Wlth 

°  consent : 

individual  whose  assent  is  required  in  the  condition,  will 
incur  no  forfeiture  (/). 

If  a  bequest  is  made  to  a  legatee  at  twenty-one,  or  upon  legacy  at 
marriage   with    consent,    with   a   clause   of  forfeiture    upon  0n  marriage 
marriage  without  consent,  if  the  legatee  attains  twenty-one,  m    consent : 
the  condition  is  extinct,  and  a  subsequent  marriage  without 
consent  is  no  forfeiture  (//).     Again,  where   a  bequest  was 
made  in  trust  for  A.  when  and  so  soon  as  he  attained  twenty- 
one,  or  martial  before  that  age  with  consent  of  guardians  ; 
but  if  he  should  not  attain  twenty-one,  or  marry  before  that  marriage 

without  con- 

(5)  Daahwood    i>.   Bulkeley,   10  Crommelin,  3  Ves.  227. 
Ves.  230,  242,  243.  (g)  Desbody  r.    Boyville,    2   P. 

(c)  Dashwood    r.   Bulkeley,    10  "Wins.  547.   Knapp  v.  Noyes,Ambl. 

Yes.  230.  D'Aguilar  r. DrinkwaUr,  6G2.    On  the  same  principle,  where 

2  Ves.  &  Beam.  225.  the  testator  gave  his  daughter  400/. 

(</)   Campbell   v.    Lord    Netter-  to  he  paid  in  twelve  months  after 

ville,  cited  in  2  Ves.  Sen.  530,  and  his  death,  but  if  she  married  John 

in  10  Ves.  243.  Osborne,    then    he    revoked    the 

(e)  Clarke  v.  Berkeley,  2  Vern.  legacy  and  gave  her  a  shilling  in 

720.      Parnell  v.   Lyon,  1  Ves.  &  lieu  ;    and   she  married   fourteen 

Beam.  472.      Wheeler  v.  Warner,  months    after   his    death  ;     Lord 

1  Sim.  &  Stu.  304.     Smith  v.  Cow-  Bosslyn    ordered    her  to   be  paid 

•dery,  2  Sim.  &  Stu.  358.  the  legacy  of  400Z.  with  interest  : 

(/)  Hutcheson  v.  Hammond,  3  Oshorn  v.  Brown,  5  Ves.  527. 
Bro.    C.    C.  128.      Crommelin    v. 
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sent  before 
attaining 
twenty-one, 
and  subsequent 
attainment  of 
that  age : 


unreasonable 

refusal  of 
consent  by 
executor,  &C, 
controlled  by 
the  Court. 


Legacies  to 
executors  : 


given  in  that 
character  lin- 


age without  such  consent,  then  over ;  Sir  William  Grant  held, 
that  on  attaining  twenty-one,  A.  was  absolutely  entitled, 
although  he  had  previously  married  without  consent  (h). 
Where  the  bequest  was  to  A.  to  be  paid  at  twenty-one  or 
marriage,  but  if  A.  died  under  twenty-one,  or  married  with- 
out the  consent  of  B.,  then  over,  Lord  Hardwicke  held  that 
marriage  during  minority,  without  consent,  was  a  for- 
feiture (i).  The  distinction  between  these  two  cases  may, 
perhaps,  be  discovered  by  considering,  that  in  the  former 
case  the  legacy  is  given  on  a  condition  -precedent,  upon  the 
happening  of  one  of  two  events,  viz.,  marriage  with  consent 
or  the  attainment  of  twenty-one,  and  the  legacy  vests,  if 
either  contingency  happens ;  whereas  in  the  latter,  the  con- 
dition is  subsequent  and  the  vested  interest  to  be  determined, 
if  either  of  two  events  happens,  viz.,  his  death  before  twenty- 
one,  or  marriage  without  consent  (A). 

Before  leaving  this  subject,  it  must  be  observed,  that  if  an 
executor  or  trustee,  whose  consent  is  required  by  the  Will 
to  the  marriage  of  a  legatee,  refuse  to  execute  his  power  by 
consenting,  the  Court  will  direct  an  inquiry  into  the  proposed 
marriage,  and  as  to  its  propriety  ;  and  further,  if  the  marriage 
should  be  found  suitable,  will  receive  proposals  for  a  settle- 
ment on  the  legatee  and  issue  of  the  marriage  (/). 

In  conclusion  of  the  subject  of  conditional  legacies,  it  will 
be  proper  to  advert  to  the  rules  established  with  respect  to 
legacies  given  to  executors. 

Where  legacies  are  given  to  persons,  in  the  character  of 


(h)  Austen  v.  Halsey,  13  Ves.  1 25. 
See  also  Kniglit  v.  Cameron,  14  Ves. 
389.  Collett  v.  Collett,  1 2  Jur.,  N.  S. 
180,  by  Lord  Romilly,  M.  K. 

(i)  Chauncey  v.  Graydou,  2  Atk. 
610. 

(k)  If  a  legacy  should  be  given 
payable  upon  marriage  with  con- 
sent of  trustees  under  twenty-one  ; 
and  the  legatee  marry  without  con- 
sent under  twenty-one,  and  then 


marry  a  second  time,  having  at- 
tained majority  ;  it  may  be  ques- 
tioned, whether  on  such  second 
marriage,  the  legatee  would  In- 
come entitled  to  the  legacy  :  Clif- 
ford v.  Beaumont,  4  Russ.  Chanc. 
Cas.  325.  But  see  Beaumont  v. 
Squire,  17  Q.  B.  905. 

(0  Clarke  v.  Parker,  19  Ves. 
18,  19.  Goldsmid  v.  Goldsmid,  19 
Ves.  368. 
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executors,  and  not  as  marks  of  personal  regard  only,  such  on  condition 

,  ,  ,.    -,  of  accepting 

bequests  are  considered  to  be  given  upon  an  implied  con-  the  office : 
dition,  viz. :  that  the  parties  clothe  themselves  with  the 
character  in  respect  of  which  the  benefits  were  intended  for 
them  (m).  "  Nothing  is  so  clear,"  said  Lord  Alvanley,  in 
Harrison  v.  Rowley  (it),  "  as  that  if  a  legacy  is  given  to  a 
man,  as  executor,  whether  expressed  to  be  for  care  and  pains 
or  not,  he  must,  in  order  to  entitle  himself  to  the  legacy, 
clothe  himself  with  the  character  of  executor  "  (o). 

It  has,  however,  been  held  on  two  occasions  (p),  by  Shad- 
well,  V.-C,  thai  this  rule  does  not  extend  to  the  case  of  a 
residue  :  and  his  Honor  said  there  was  no  case  which  decided 
that  an  executor  should  be  deprived  of  his  right  to  a  residue, 
or  a  share  of  a  residue,  given  to  him,  because  he  did  not 
prove  the  Will. 

In  order  to  make  a  proper  application  of  this  rule,  two 
inquiries  are  necessary  :  First,  When  shall  a  legacy  be 
regarded  as  given  to  a  man  in  the  character  of  executor: 
Secondly,  What  shall  he-  a  sufficient  assumption  of  the 
character  of  executor  to  entitle  the  legatee,  when  a  legacy  is 
so  given. 

First,  when  a  legacy  shall  be  regarded  as  given  to  a  legatee   where  a  legacy 

in   the   character   of  executor :     The   presumption   is  that  a  regarded  as 

legacy  to  a  person  appointed  executor  is  given  to  him  in  ^mittr'™ 

that  character,  and  it  is  on  him  to  show  something  in  the  in  that 

.   .  character : 

nature  of  the  legacy,  or  other  circumstances   arising  on  the 

Will,    to    repel    that   presumption  (q).     Thus,  in    Reed    v. 

(m)  Abbot  v.  Masede,  3  Yes.  148.  Devaynes,   2   Cox,   285.     Post,   \>. 

Freeman  v.  Fairlie,  3  Meriv.  31.  1151,  note  (h). 

(»)  4  Ves.  216.  (p)  Griffiths  v.  Pruen,  11   Sim. 

(o)  It  will   make    no  difference  202.      Christian   v.  Devereux,   12 

that    the    executor    is    aged    and  Sim.    264.     See  also  Compton  v. 

incapable   by  budily   and   mental  Bloxham,  2  Coll.  201. 

infirmities  of  proving  the  Will:  (q)  Stackpoole  v.  Howell,  13  Yes. 

Hanbury  v.  Spooner,  5  Beav.  630.  417.     Be  Appleton,  29  C.  D.  893. 

Be  Hawkins'  Trust,  33  Beav.  570.  Parol    evidence   is   admissible    to 

But  he  may  prove  it  at  any  time,  rebut  this,  as  well  as  every  other, 

even   after  the  hearing  :    Peed  v.  presumption.      Be  Appleton.  ib.  : 
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Devaynes  (r),  the  testator  gave  legacies  to  certain  persons  by 

the  description  of  "  my  very  good  friends,"  and  in  the  further 

part  of  the  Will,  desired  them  to  act  as  executors :  One  of 

those  persons,   who  had   not  proved  the  Will,   or  acted  as 

executor,  claimed  his  legacy :  But  Lord  Alvanley  said,  that 

an  executor  so  appointed,  could  not  claim  his  legacy  without 

acting,  or  at  least  proving  the  Will.      So   in   Stackpoole  v. 

Howell  (s),  the  testator  devised  his  real  and  personal  estates 

to  the  plaintiff,  and  the  defendants  Howell  and  Maberly,  upon 

various  trusts,  and  appointed  them  executors  :  He  afterwards 

made  two  codicils  by  which  he  gave  to  those  three  persons 

legacies,  not  expressly  as  trustees  or  executors,  but  by  their 

names  and  descriptions  :  and  the  legacies  by  the  first  codicil 

were  classed  together,  and  of  equal  amounts,  as  were  those 

in   the  second :    The    plaintiff   renounced    probate,    and   he 

nevertheless  claimed  the  legacies  :  But  Sir  Wm.  Grant  held, 

that  he  was  not  entitled.     Again,  in  Piggott  v.  Green  (t),  a 

testatrix  gives  legacies  of  100/.  each  to  A.,  B.,  and  C,  and 

in  a  subsequent  part  of  her  Will,  she  appointed  them  her 

executors :  In  the  preceding  clauses,  she  made  devises  and 

bequests  "  to  her  executors  thereinafter  named,"  and  "  to  her 

executors  and  trustees  :  "  A.  neither  proved  nor  acted:  and 

Sir  L.  Shadwell,  V.-C,  held,  that  he  was  not  entitled  to  the 

legacy  (u). 

but  presump-         j^ui  this  presumption  will  be  rebutted,  if  it  should  appear, 
tion  capable  L  x 

of  being  either  from  the  language  of   the  bequest,  or  from  the  fair 

construction  of  the  whole    Will  (x),  that  the  bequest  to  a 

person,  who  is  named  executor,  is  given  to  him  independently 

of  that  character  ;  and  then  the  legatee  will  be  entitled   to 


per  Cotton,  L.  J.,  895.     Fry,  L.  J.,  (s)  13  Ves.  417. 

duhitante.       The    former    learned  (t)  6  Sim.  72. 

Judge,  as  will  be  seen,  doubts  the  (it)  See   also  Barber  v.   Barber, 

(jualification     contained     in     the  3  Mylne  &  Cr.  688.    Post,  pp.  1334, 

words  of  the  text  "  arising  on  the  1335. 

Will."  (x)  But  see  ante,  p.  1147,  note(q), 

(/■)  3  Bro.   C.   C.  95.     See  post,  as  to  the  suggested   admissibility 

p.  1150,  note  (/).  of  parol  evidence. 


rebutted 
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receive  the  legacy,  whether  he  accepts  the  office  or  not  (if). 
Thus,  in  Humberston  v.  Humberston  (z),  the  testator,  as  an 
encouragement  to  his  executors   (who  were  four)  to  accept 
the  trust  and  executorship,  gave  to  each  of  them  100/.  and 
12/.  for  mourning,  and  to  each  a  ring,  and  10/.  a-year  for 
their  trouble :  And  Lord  Chancellor  Cowper  held,  that  not- 
withstanding the  condition  of  the  acceptance  might  seem  to 
run  to  all  the  legacies,  yet  the  executors,  though  they  did 
not  act,  should  have  their  rings  and  mourning,  these  being- 
intended  for  them  immediately,  and  not  to  wait  their  time 
of  acceptance  ;    but    that    they  should  not  have  their  100/. 
and  the  annuity  of  10/.  each.     So  in   Dix  v.  Reed  (a),  the 
testator   bequeathed    thus  :    "  I    give  to  William  Reed  and 
John    Baugley    50/.   each,  whom    I    nominate    and   appoint 
executors  in  trust  to  this  my  Will :  the  said  bequests  to  be 
upon  condition  of  their  taking  upon  them  the  trusts  herein- 
after mentioned  :  "    In  a  subsequent  part  of  the  Will,  the 
testator  added,  "  I  give  unto  my  cousin,  Thomas  King,  the 
sum  of  50/.,  whom  I  appoint  as  joint  executor  in  trust  in 
this  my   Will:"    Reed  and  Baugley  proved  the  Will;  but 
King  declined  proving  it.  and  did  not  interfere  in  the  trusts  : 
It  was  insisted  that  he  was  not  entitled  to  the  legacy  of  50/. : 
The   Master  reported  the  legacy  to  be  due,  but  an  exception 
was  taken  to  the  report :  And  Sir  John  Leach,  V.-C,  over- 
ruled the  exception,  observing,  that  he  considered  the   gift 

(>j)  TV  fact  of  a  legacy  being  not  enough  by  itself  to  rebut  the 

payable  to  a  legatee  (who  is  named  presumption.      Re    Appleton,    2!> 

as  one  of  the  executors)  after  the  C.  D.  893.     In  this  last  decision 

death  of  a  tenant  for  life  rebuts  the    Court   of  Appeal   questioned 

the  J  "resumption   that  the  legacy  the    case   of   Jewis   v.   Lawrence 

was  given  to  him  in  his  character  L.  R.  8  Eq.  345,  in  which  it  was 

of  executor.     Re   Reeve's   Trusts,  held   that   the   inequality  in   the 

4  C.  D.  841.     The  mere  fact,  how-  subject  matter    of    the    bequests 

ever,  that  the  gift  of  the  legacy  made    to    two    legatees,  each    of 

precedes  the   appointment  of  the  whom   was  named   executor  *was 

legatee  as  executor    or   that   the  sufficient  to  rebut  the  above  pre- 

legacies    to    several    persons    ap-  sumption, 

pointed  executors  differ  either  in  (z)  1  P.  Wms.  333. 

their  amount  or  subject  matter  is  (a)  1  Sim.  &  Stu.  237. 
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rather  intended  in  respect  of  the  legatee's  relationship  than 
of  his  office.  So  in  Bubb  v.  Yelverton  (b),  where  a  testator 
appointed  his  "friend"  P.  his  executor,  and  gave  him  a 
legacy  "  as  a  remembrance,"  and  P.  did  not  act  as  executor, 
it  was  held  by  Lord  Romilly,  M.  R.,  that  he  was  entitled  to 
the  legacy  without  proving  the  Will. 

So  in  Burgess  v.  Burgess  (c),  a  legacy  given  to  the  testa- 
tor's trustees  and  executors,  as  a  mark  of  his  respect  for  them, 
was  held  by  Knight  Bruce,  V.-C,  not  to  be  revoked  by  a 
codicil  appointing  other  trustees  and  executors  in  their  room, 
and  giving  a  legacy  of  equal  amount  to  the  newly- appointed 
trustees  and  executors,  in  similar  language  (<1). 

Again,  in  Cockercll  v.  Barber  (e),  a  testator,  after  giving  a 
legacy  to  his  friend  and  partner,  Mr.  Palmer,  appointed  him 
one  of  his  executors,  and  made  other  devises  and  bequests  in 
his  favour,  so  that  Mr.  Palmer  was  entitled  under  the  Will 
to  much  greater  benefits  than  any  of  the  other  executors : 
By  a  codicil,  in  which  Mr.  Palmer  was  described  as  one  of 
the  executors,  a  further  legacy  was  bequeathed  to  him  :  And 
Lord  Eldon,  C,  held  that  these  legacies  were  not  given  to 
him  in  his  character  of  executor  :  But  his  Lordship  took 
occasion  to  lament  the  infringement  of  the  old  simple  rule, 
that  if  a  man  was  named  executor,  and  had  a  legacy  given 
to  him,  he  should  not  have  the  legacy,  if  he  did  not  take  the 
office  (/).     So  in  Wildes  v.  Davies(g),  where  a  testator  by  a 


(b)  L.  R  13  Eq.  131.  thought  a  child,  who  had  a  por- 

(c)  1  Coll.  3(57.  tion  left  him  hy  a  Will,  in  which 
(<()  See  also  Compton  v.  Blox-  he  was  appointed  executor,  could 

ham,  2  Coll.  201,  202,  where  the  not   take   the    portion    unless   he 

same  Judge  said  that  the  Courts  acted  as  executor:  But  this  may 

had  struggled  against  the  effect  of  be    considered    inconsistent   with 

a  general  rule,  the   propriety   of  the  more  recent  authorities  :  And 

which  had  been    doubted.       See  the  same  remark,  perhaps,  applies 

also  Re  Denby,  3  De  Gex,  F.  &  J.  to   the  principal  decision   of  the 

350.  same   learned  Judge  in   Reed   ?•. 

(e)  2  Rues.  Chanc.  Cas.  585.  Devaynes  (stated  ante,   p.    1147), 

(/)  Lord  Alvanley,  in  Reed  v.  inasmuch  as  it  appears  from   the 

Devaynes,  2  Cox,  285,  said  that  he  report  in  Cox,  that  the  legacy  was 


Oh.  ii.  §  vi.]    Of  Conditional  Legacies.  1151 

codicil  gave  to  M.  200J.,  and  named  him  joint  executor  with 
the  executors  in  the  Will ;  and  in  case  the  testator's  son 
should  die  lunatic,  then  he  gave  200t.  to  the  said  M. ;  it  was 
held,  by  Stuart,  V.-C.,  that  the  latter  gift  was  not  annexed 
to  the  office. 

Secondly,  What  shall  be   a  sufficient  assumption   of  the  what  is  a 
character  of  executor,  to  entitle  the   legatee,  when  a  legacy  LtSptn  of 
is  given  to  him  in  that  character  ?     If  the  legatee  prove  the  the  °mce  t0 

Wll       :n_  •    l  satisfy  the 

Will  with  an  intention  to  act  under  it,  that  will  be  a  sufficient  condition, 
performance  of  the  condition  :  or  if  he  unequivocally  manifest 
an  intention  to  act  in  the  executorship,  as  by  giving  direc- 
tions about  the  funeral  of  the  testator,  and  be  prevented  by 
death  from  further  entering  upou  his  office,  that  will  also  be 
a  performance  of  the  condition  (//).  Thus  in  Harrison  v. 
Rowley  (i),  the  testatrix  bequeathed  to  her  executors  100/. 
each  for  their  care  and  loss  of  time  :  One  of  the  executors 
survived  the  testatrix  so  short  a  time,  that  he  was  prevented 
from  joining  with  his  co-executors  in  proving  her  Will,  but 
he  concurred  with  them  in  giving  directions  respecting  her 
funeral,  and  in  paying  certain  sums  for  burial  fees,  miking 
the  coffin,  mid  opening  the  vault,  in  consequence  of  those 
directions:  And  Lord  AJvanley  decided  that  his  executors 
were    entitled   to   the  legacy.      In    this    case    his    Lordship 

given  to  tin-  executors,  -  as  a  mark  p.  1 147,  note  (o).     So  where  an  ex- 

<-l  my  -latitude  for  the  friendship  ecutor,  to  whom  a  legacy  was  left 

they    have    shown    me:-'    which  for  his  trouble,  being  in  Australia 

words,  ii   vrould  seem,  would   re-  a!   the  death  of  the  testator,  sent 

hut  (he  presumption  thai  the  be-  home  a  power  of  attorney,  under 

quest  was  given  to  them  in   their  which  another  person  administered 

character  of  executors.  the  estate,  and  under  which  the 

(g)  I   Sm.  &  (I.  475:    22  L.   J.  rents  of  the  real  estate  were   re- 

Ch.    41)7.      See    H,    Appleton,   29  ceived,   and     the    executor    died, 

C.   1).  893,  in  which  this  case   is  without  proving  the  Will,  it  was 

explained.  held   by   Malins,  V.-C,   that   the 

(h)  If  an  executor  proves;  and  executor  had  sufficiently  shown  an 
bond  fide  acts  a.  such,  any  time  intention  to  act  under  the  trusts  of 
before  the  real  business  of  adminis-  the  Will,  to  entitle  his  representa- 
tering  the  estate  is  concluded,  he  tive  to  the  legacy.  Lewis  v.  Ma- 
is entitled  to  Ins  legacy  :  Anger-  thews,  L.  R.  8  Eq.  277. 
mann  v.  Ford,  29  Beav.  :)  t!t.    Ante,  {%)  4  Ves.  212. 
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declined  determining  whether,  if  the  executor  had  died  with- 
out knowing  that  he  was  appointed  executor,  or  manifesting 
any  intention  to  take  upon  him  the  trust  (as  if  he  had  died 
at  a  distance,  before  the  information  reached  him),  he  would 
have  been  entitled  (k). 

In  HoUingsworth  v.  Grasett(l),  a  testator  bequeathed  his 
residuary  estate  to  A.,  the  executor  and  trustee  of  his  Will ; 
with  a  gift  over  in  case  of  the  death  of  A.,  so  that  he  might 
not  be  enabled  to  perform  the  duties  thereby  required  of  him  : 
A.  proved  the  Will,  but  died  before  he  had  fully  performed 
the  trusts  of  it  :  And  it  was  held  by  Sir  L.  Shadwell,  V.-C, 
that  A.,  by  merely  proving  the  Will,  entitled  himself  to  the 
residue  absolutely. 

But  the  conduct  of  an  executor,  after  proving  the  Will 
may  be  such  as  to  demonstrate,  that  instead  of  a  bond  fide 
intention  to  execute  the  trusts,  he  procured  probate  as  a 
means  of  enabling  him  to  violate,  in  the  grossest  manner,  the 
confidence  reposed  in  him  by  the  testator :  In  such  a  case, 
the  mere  act  of  proving  the  Will  cannot  entitle  him  to  the 
legacy  meant  for  him.  Thus  in  Harford  v.  Browning  (m), 
Mr.  Morris  (one  of  four  executors)  had  a  legacy  of  1,5007. 
and  an  annuity  of  1007.  given  to  him  by  the  testator,  upon 
proving  the  Will,  and  taking  upon  himself  the  execution 
of  it :  Morris  concurred  in  the  probate,  and  shortly  after- 
wards eloped  with,  and  married  abroad,  the  infant  daughter 
of  the  testator,  who  was  beneficially  interested  under  the 
Will  :  With  the  exception  of  probate,  Morris  never  acted 
as  executor,  and  in  consequence  of  his  misconduct,  he  was 
restrained  by  the  Court  of  Chancery  from  interfering  in 
the  trust  of  the  Will  :  And  Lord  Thurlow  determined,  that 
Morris's    concurrence   in    the   probate,  under  these  circum- 

(/;)  4  Yes.  215.     In  Brydgea  v.  and  a  recompense  for  his  trouble  ; 

Wotton,    1    Yes.    &  Beam.   134,  a  no  refusal  or  neglect  to  act,  where 

trustee     dying    nineteen    months  necessary,  appearing, 
after  the  testatrix,  without  having  (0  15  Sim.  52. 

acted,   was    held    entitled    to   the  (m)  1  Cox,  302. 

leqacv  "iven  as  a  token  of  regard, 
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stances   did    not    entitle   him    either  to  the   legacy  or    the 
annuity. 

In  Baker  v.  Martin  (n),  a    testator   directed    that    100/.  Where  an 
should  be  annually  paid  to  one  of  his  executors,  for  his  trouble  t0  an  executor 
in  superintending  his  concerns,  until  a  final  settlement  of  ^J.0]]1*?,  h  ,. 
his    affairs    should   take    place  :    The    executor  proved  and  <*ase. 
acted :  Some  time  after  the  testator's  death,  a  suit  was  insti- 
tuted for  the  administration  of  his  estate,  but  no  receiver 
was  appointed,  and  some  of  the  assets  were  still  outstanding : 
Sir  L.  Shadwell,  Y.-C,  held  that  the  annuity  did  not  cease 
on  account  of  the  institution  of  the  suit. 

A  request  by  a  testator  that    a   handsome  gratuity  should  Bequest  of  a 
be    given    to    each    of   his    executors,    is    void    for    uncer-  gratuity"  to 

fcainty  (o).  executors. 

In   conclusion,  it  may  be  mentioned,  that  where   personal  Liability  of 

executor 

property  is  bequeathed  to  executors  as  trustees,  the   probate  legatee  accept- 
or the  Will  is  an  acceptance  of  the  trusts  (p).  ing  the  office- 

In  the  case  of  Messenger  v.  Andrews  (q),  a  testator  gave  a 
specific  bequest  to  A.,  and  directed  that,  in  consideration  of 
the  bequest,  A.  should  pay  his  debts  :  and  made  A.  his  re- 
siduary legatee  and  executor  :  And  Lord  Lyndhurst,  C,  held, 
that  the  payment  of  the  debts  was  a  condition  annexed  to  the 
specific  bequest,  and  that  if  A.  accepted  the  bequest,  he  was 
bound  to  pay  the  debts,  though  they  should  far  exceed  the 
amount  of  the  property  bequeathed  to  him. 

In  Henvell  v.  Whitaker  (r),  the  testator  directed  his  just 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied  by 
his  executor  thereinafter  named  :  And  Sir  John  Leach,  M.  R., 
held,  that  this  was  a  condition  imposed  upon  the  executor,  to 
satisfy  the  testator's  debts  and  funeral  expenses  as  far  as  all 
the  property,  which  he  derived  under  the  testamentary  dis- 
position, would  extend,  whether  real  or  personal. 

(h)  8  Sim.  2."-.  (q)  4  Russ.  Chanc.  Cas.  473. 

(o)  Jubber    i:    Jubber,    9   Sim.  (r)  3  Russ.  Chanc.  Cas.  343.  See 

503.  also    Dover   r.    Gregory,    10  Sim. 

( ;>)  Mucklow   v.  Fuller,  Jacob.  393,  399. 
198. 
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Legacies 
directed  to  lie 
enjoyed  in  a 
particular 
mode,  or 
applied  in  a 
particular 
way: 


rule  as  to 
absolute  gifts, 
with  a  revoca- 
tion or  quali- 
fication of 
them  for  pur- 
poses which 
fail. 


In  conjunction  with  the  subject  of  conditional  legacies,  it 
may  be  proper  to  mention,  that  where  there  is  a  bequest  of 
money  to,  or  in  trust  for,  legatees  absolutely,  but  with  a 
direction  for  the  enjoyment  or  application  of  the  money  in 
a  particular  mode,  for  their  benefit,  as  where  it  is  given  to 
purchase  an  annuity  for  the  legatee  (s),  or  to  place  him  out 
apprentice  (t),  or  to  enable  him  to  take  holy  orders  (it),  or 
"towards  purchasing  a  country  residence"  (r),  the  legatees 
will  be  entitled  to  receive  the  capital  money  immediately, 
regardless  of  the  particular  modes  directed  for  the  enjoyment 
or  application  (y). 

Cases  also  occur  where  the  testator  gives  a  present  interest 
in  money  to  a  legatee,  though  the  application  of  it  is  to  be 
regulated  by  the  discretion  of  some  one  else  (z).  As  to  such 
cases,  the  rule  is,  that  where  a  legacy  is  given,  but  the  appli- 
cation of  it  is  prescribed  by  the  testator  himself,  or  left  by 
him  to  the  discretion  of  some  other  person  if  that  discretion 
is  not  exercised,  or  an  accident  happens  which  prevents  the 
employment  of  it  in  the  way  which  is  contemplated,  the  gift 
prevails  :  The  mode  of  application  may  fail,  but  that  will  not 
interfere  with  the  substance  of  the  gift  («). 

But  here  it  may  be  advisable  to  refer  to  an  important 
distinction  with  respect  to  Wills  in  which  there  is  first  a 
gift  absolute  in  form,  and  then  a  revocation  or  qualification 
of  it  for  purposes  which  fail.  As  to  such  bequests,  the  rule 
is,  that  if  the  testator  leaves  a  legacy  absolutely  as  regards 
his  estate,  but  restricts  the  mode  of  the  legatee's  enjoyment 
of  it  to  secure  certain  objects  for  the  benefit  of  the  legatee — 


(s)  Ante,  ]).  10(11  :  but  the  lega- 
tee is  not  entitled  to  receive  the 
capital  money  where  a  condition 
subsequent  is  attached  to  the  an- 
nuity, Hatton  v.  May,  3  C.  D.  148. 

(t)  Barlow  v.  Grant,  1  Vern. 
255.  Nevill  v.  Nevill,  2  Vern. 
431.     Barton  v.  Cooke,  5  Ves.  461. 

(u)  Barton  v.  Cooke,  5  Yes.  463, 
by  Lord  Alvanley. 


(')  Knox  v.  Hotham,  15  Sim.  Si'. 

(y)  See  also  Lewes  v.  Lewes,  1(5 
Sim.  266.  Noel  v.  Jones,  l<; 
Sim.  309.  Tie  Skinner's  Trusts, 
1  Johns.  &  H.  102. 

(a)  Gough  v.  Bult,  16  Sim.  45. 

(«)  Gough  v.  Bult,  16  Sim.  54, 
by  Lord  Cottenham.  Lord  Lon— 
dale  v.  Berchtoldt,  3  Kay  &  J.  18.3. 
Presant  v.  Goodwin,  1  Sw.  &  Tr.  544. 
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upon  failure  of  such  objects,  the  absolute  gift  prevails  (b) : 
But  if  there  is  no  absolute  gift,  as  between  the  legatee  and 
the  estate,  but  particular  modes  of  enjoyment  are  prescribed, 
and  those  modes  of  enjoyment  fail,  the  legacy  forms  part  of 
the  testator's  estate,  as  not  having,  in  such  event,  been  given 
away  from  it  (c). 


SECTION    VII. 
Of  Cumulative  Legacies. 

Legacies  are  said  to  be  cumulative,  as  contradistinguished 
from  such  as  are  merely  repeated.  Where  the  testator  has 
twice  bequeathed  a  legacy  to  the  same  person,  it  becomes  a 
question,  whether  the  legatee  be  entitled  to  both,  or  one  only  : 
i.e.  whether  the  second  legacy  shall  be  regarded  as  merely  a 
repetition  of  the  prior  bequest ;  or  whether  it  shall  be  con- 
strued as  an  additional  bounty,  and  cumulative  to  the  former 
benefit.  On  this  point,  the  intention  of  the  testator  is  the 
rule  of  construction  id). 

The  cases  in  which  this  question  arises,  may  be  classed 
under  two  heads  :  1st,  Where  there  is  no  evidence  of  the 
testator's  intention  apparent  on  the  face  of  Will  ;  2nd,  Where 
there  is  such  internal  evidence. 


(U)  Campbell    v.   Brownrigg,    1  Jar.    X.   S.   508.      But  it   seems 

PhilL  301.  from  the  case  of  Soames  v.  Martin, 

(c)  Lassence  v.  Tierney,  I  Mac.  io  Sim.  287,  followed  in  Wilkins 
&  G.  551,  561,  562,  by  Lord  Cot-  v.  Jodrell,  13  C.  D.  564,  in  piv- 
tenbam,  in  his  judgment,  in  which  ference  to  Gardner  v.  Barker,  that 
the  previous  authorities  are  exa-  there  is  no  general  rule  that  main- 
mined.  See  also  Gompertz  v.  tenance  in  such  a  gift  will  he 
Gompertz,  2  Phill.  107.  Bell  v.  limited  to  minority  and  not  e.\- 
dacksou,l  Sim.  X.  S.  547.  Cooper  tended  to  life.  See  also  Knapp  v. 
,:  Mantell,  22  Bear.  231.  Thus  Noyes,  Amhl.  661. 
sometimes  a  gift  for  maintenance  (d)  Ridges  v.  Morrison,  1  Bro. 
and  education  has  been  held  to  C.  C.  389.  Coote  v.  Boyd,  2  Bro. 
determine  with  minority,  as  in  C.  C.  527.  Tidier,  334.  Lobley  v. 
Badham  v.  Mee,  1  Russ.  &  M.  631.  Stocks,  19  Beav.  393. 
See   also   Gardner    v.   Barker,    18 
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1st.  Where  there  is  no  internal  evidence  of  intention,  the 
following  positions  of  law  appear  established  : 

I.  If  the  same  specific  thing  is  bequeathed  twice  to  the 
same  legatee  in  the  same  Will,  or  in  the  Will,  and  again  in 
a  codicil,  in  that  case  he  can  claim  the  benefit  only  of  one 
legacy,  because  it  could  be  given  no  more  than  once  (e). 

II.  Where  two  legacies  of  quantity  of  equal  amount  are  be- 
queathed to  the  same  legatee  in  one  and  the  same  instrument, 
there  also  the  second  bequest  is  considered  a  mere  repetition, 
and  he  shall  be  entitled  to  one  legacy  only  (/). 

III.  Where  two  legacies  of  quantity  of  unequal  amount  are 
given  to  the  same  person  in  the  same  instrument,  the  one  is 
not  merged  in  the  other,  but  the  latter  shall  be  regarded  as 
cumulative,  and  the  legatee  is  entitled  to  both  (//). 

IV.  Lastly,  where  two  legacies  are  given  simpliciter  to  the 
same  legatee  by  different  instruments,  in  that  case,  also,  the 
presumption  is,  that  the  latter  is  cumulative,  whether  its 
amount  be  equal  (It)  or  unequal  (i)  to  the  former  (/.•). 


(e)  Toller,  335.  Suisse  v.  Low- 
tlier,  2  Hare,  424,  432. 

(/)  Swinb.  Pt.  7,  s.  21,  pi.  13. 
Godolph.  Pt.  3,  c.  26,  s.  46.  Green- 
wood v.  Greenwood,  1  Bro.  C.  C. 
30,  in  notis.  Garth  v.  Meyrick,  1 
Bro.  C.  C.  30.  Holford  v.  Wood, 
4  Ves.  75.  Manning  v.  Thesiger, 
3  M.  &  K.  29. 

(g)  Swinb.  Pt.  7,  s.  21,  pi.  13. 
Curry  v.  Pile,  2  Bro.  C.  C.  225. 
Windham  v.  Windham,  Finch,  H., 
267.  Yockney  v.  Hansard,  3  Hare, 
620,  622. 

(h)  Swinb.  Pt.  7,  s.  21,  pi.  13. 
Godolph.  Pt.  3,  c.  26,  s.  46.  Wal- 
lop v.  Hewett,  2  Chanc.  Eep.  70. 
Newport  v.  Kynaston,  Finch,  B., 
294.  Baillie  v.  Butterfield,  1  Cox, 
392.  James  v.  Semmens,  2  H. 
Blackst.  219.  Benyon  v.  Benyon, 
17  Ves.  34.     Forbes  v.  Lawrence, 


1  Coll.  495.  Lee  v.  Pain,  4  Hare, 
210.  But  not  apparently  where 
the  instruments  are  executed  at 
the  same  time  :  Whyte  r.  Whyte, 
L.  R.  17  Eq.  50. 

(i)  Pitt  v.  Pidgeon,  1  Chanc.  Cas. 
301.  Masters  v.  Masters,  1  P. 
Wms.  423.  Hooley  v.  Hatton,  2 
Dick.  461.  Hodges  v.  Peacock, 
3  Ves.  735.  Wray  v.  Field,  6 
Madd.  300.  Mackenzie  v.  Mac- 
kenzie, 2  Buss.  Chanc.  Cas.  272, 
273.  Watson  v.  Beed,  5  Sim.  431. 
Guy  r.  Sharp,  1  M.  &  K.  589. 
Gordon  v.  Hoffman,  7  Sim.  29 : 
In  the  last  case,  the  testator,  by 
his  Will,  gave  to  his  son  a  legacy 
of  three  thousand  pounds,  and,  by 
a  codicil,  a  legacy  of  4000/.  in 
addition  to  the  legacy  of  two  thou- 
sand pounds  given  by  his  Will ; 
And  Sir  L.  Shadwell,  V.-G,  held, 
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It  may  be  observed  here,  that  if  the  Court  of  Probate 
has  granted  probate,  as  of  a  Will  and  codicil,  this  is  con- 
clusive of  the  fact  of  their  being  distinct  instruments,  though 
written  on  the  same  paper  (/).  So  if  two  instruments  have 
been  admitted  to  probate  in  the  Court  of  Probate  as  one  testa- 
ment, a  Court  of  Construction  is  bound  to  consider  them  as 
such  (m). 

2nd.  Where  there  is  internal  evidence  of  the  intention  of  2ndly.  Where 
the  testator.     In   many  cases,   the  "Will   or   codicil   affords  nal  evidence 
intrinsic  evidence  that  the  second  gift  was  intended  by  the  of  mtentlon- 
testator  as  a  mere  substitution  for  the  first ;  and  consequently 
that  one  legacy  alone  was  intended  (o)  :  For  example,  where  a 
later  codicil  appears  to  be  a  mere  copy  of  the  former,  with 
the  addition  of  a  single  legacy  (j>),  or  when  it  is  manifest 
that  the  latter  instrument  was  made  for  the  purpose  of  ex- 


thal  the  son  was  entitled  to  the 
legacy  of  30002.  in  addition  to  the 
legacy  df  40()n/.  Sec  also  Accord. 
Mann  r.  Fuller,  Kay,  024.  See 
further  Att.-<  ten.  v. '  leorge,  8  Sim. 
138.  Spire  v.  Smith,  1  Beav.  41!). 
Iuil 'ley  v.  Robley,  2  Beav.  95. 
Tweedale  v.  Tweedale,  10  Sim. 
453.  Hertford  v.  Lowther,  7  Beav. 
107.  Lyon  v.  Colville,  1  Coll. 
449. 

(/.•)  By  Sir  .1.  Leach,  V.-C,  in 
Hurst  r.  Beach,  5  Madd.  358. 
Russell  r.  Dickson,  4  11.  L.  C.  293. 
Johnstone  v.  Lord  Harrowby, 
Johns.  425.  1  De  (Jex,  F.  &  J. 
183.    Cresswell  v.  Cresswell,  L.  1!. 

6  Eq.  (59.  Wilson  v.  O'Leary,  L.  B. 

7  CI  i.  448.  But  the  presumption 
may  he  rebutted  if  the  Court  can 
rind  in  the  context  of  the  instru- 
ments an  intention  that  the  latter 
gift  shall  be  substitutional :  Russell 
v.  Dickson,  4  H.  of  L.  293. 

(0  Baillie   v.  Butterfield.  1  Cox, 


392.    See  also  Campbell  v.  Radnor, 

1  Bro.  C.  C.  272,  by  Lord  Lough- 
borough.    Martin  v.  Drinkwater, 

2  Beav.  215.     Russell  v.  Dickson, 

2  Dr.  &  Warr.  133,  137. 

(m)  Heming  v.  Clutterhuck,  1 
Bligh,  N.  S.  491,  492.  Brine  v. 
Ferrier,  7  Sim.  549.  But  see  also 
Walsh  bl  Gladstone,  1  Phill.  Ch. 
C.  294.     Ante,  p.  474. 

(o)  See  Martin  r.  Drinkwater,  -1 
Beav.  215.     Yockney  v.  Hansard, 

3  Hare,  620.  Russell  v.  Dickson, 
2  Dr.  &  Warr.  133.  4  H.  L.  C.  293. 
Where  a  testator,  having  given  a 
general  legacy,  by  a  subsequent 
instrument  makes  it  specific,  the 
ademption  of  the  specific  legacy, 
without  more,  will  not  set  up  the 
general  legacy :  Hertford  v.  Low- 
ther, 7  Beav.  107. 

(p)  Coote  v.  Boyd,  2  Bro.  C.  C. 
521.  Moggridge  v.  Thackwell,  1 
Yes.  472. 
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plaining  or  better  ascertaining  the  legacies  bequeathed  by  the 
former  (q). 

So  if  in  two  instruments  the  legacies  are  not  given  sim- 
pliciter,  but  the  motive  of  the  gift  is  expressed,  and  in  both 
the  instruments  the  same  motive  is  expressed,  and  the  same 
sum  is  given,  the  Court  considers  the  two  coincidences  as 
raising  a  presumption  that  the  testator  did  not,  by  the  second 
instrument,  mean  a  second  gift,  but  meant  only  a  repetition 
of  the  former  gift  (r).  But  the  Court  raises  this  presumption 
only  where  the  double  coincidence  occurs  of  the  same  motive 
and  the  same  sum  in  both  instruments  (s).  It  will  not  raise 
it  if  the  same  motive  be  expressed  in  both  instruments,  and 
the  sums  be  different :  Consequently,  the  legatee  is  in  such 
case  entitled  to  both  sums  (t). 

On  the  other  hand,  the  ordinary  inference  that  legacies  are 
cumulative,  arising  from  the  fact  of  their  being  of  unequal 
amount,  or  of  their  being  given  by  different  instruments,  may 


(7)  See  upon  this  subject,  Mayor 
of  London  v.  Russell,  Finch,  R., 
230.     Duke  of  St.  Albans  r.  Beau- 
clerk,   2   Atk.    636.      Jackson    v. 
Jackson,    2    Cox,    35.      Allen    r. 
(\.ll..w,  3   Yes.    289.     Barclay    v. 
AVainwright,  3  Ves.  462.     Osborne 
i).    Duke    of    Leeds,   5   Yes.    369. 
Currie  v.  Bye,  17  Ves.  462.     Att.- 
Gen.    r.    Harley,    4    Madd.    263. 
Uillespie  v.  Alexander,  2  Sim.  & 
Stu.  145.     Hemming  v.  Gurrey,  1 
Sim.  &  Stu.  311.     Fraser  v.  Byng, 
1   Russ.  &  M.  90.     Strong  v.  In- 
gram,  6    Sim.    197.      Adnam    v. 
Cole,    6    Beav.   353.      Saurey  r. 
Rumney,    5    De    G.    &   Sm.    698. 
Tuekey   v.    Henderson,  33   Beav. 
174.     If  a  testator  expressly  de- 
dares  one  gift  to  be  in  addition  to 
another,  and  in  another  instance 
makes  a  gift  without  any  such  de- 
claration, this  is  a  circumstance  to 
show  that  the  latter  was  intended 


not  to  be  additional  but  in  substi- 
tution :  Russell  v.  Dickson,  2  Dr. 
&  Warr.  139,  per  Sugden,  C.  of 
Inland.  See  the  remarks  of 
Wigram,  V.-C,  on  this  point,  in 
Lee  1:  Fain,  4  Hare,  219—221, 
233. 

(y)  Benyon  v.  Benyon,  17  Yes. 
34.  Hurst  r.  Beach,  5  Madd.  358, 
by  Sir  John  Leach,  V.-C.  "Where 
a  testatrix,  by  her  "Will,  gave  an 
annuity  "  to  my  servant  E.  H.," 
and,  by  a  codicil,  an  annuity  of 
the  same  amount  "to  my  servant 
E.  H.,!'  the  bequests  were  held  to 
lie  cumulative, the  word  "servant" 
not  expressing  the  motive,  but  being 
descriptive  only  :  Roch  v.  Callen, 
6  Hare,  531. 

(s)  Mackinnon  v.  Beach,  2  Keen, 
555. 

(0  Hurst  r.  Beach,  5  Madd.  359. 
Lord  v.  Sutcliffe,  2  Sim.  273. 


intention. 
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be  strengthened  by  internal  evidence  :  as,  where  one  is  given 
generally,  and  the  other  for  an  express  purpose  :  or  where 
one  reason  is  assigned  for  the  former,  and  another  for  the 
latter  (;/) ;  or  where  the  legacies  are  not  ejusdem  generis,  as 
where  an  annuity  and  a  sum  of  money  are  given  (x),  or  two 
annuities  of  the  same  amount  by  different  instruments,  the 
one  payable  quarterly,  the  other  half-yearly  (//)  ;  or  where  one 
legacy  is  vested  and  another  contingent  (z). 

Before  leaving  this  subject  it  is  necessary  to  take  some  Parol  evidence 
notice  of  the  question  as  to  the  admissibility  of  parol  evidence, 
to  show  that  the  testator  did  or  did  not  intend  a  double  benefit. 
In  the  case  of  Hurst  v.  Uracil  (a),  Sir  John  Leach,  Y.-C.,had 
occasion  to  consider  the  point :  One  of  the  questions  before 
his  Honor  in  that  case  was,  whether  parol  evidence  was 
admissible  to  prove  that  the  testatrix  meant  a  legacy  of  500/., 
given  by  a  codicil,  as  a  substitution  merely  for  a  legacy  of 
800/.  given  by  her  "Will  :  Upon  which  his  Honor  gave  the 
following  judgment  (b)  :  "  Upon  the  question  whether  evidence 
is  admissible  to  prove  that  the  testatrix  did  not  mean  that  the 
defendants  should  take  both  sums,  there  are  no  decisions  in 
Courts  of  Equity  :  There  are  obiter  dicta  for  the  admission  of 
such  testimony  (c) ;  but  in  Osborne  v.  Duke  of  Leeds,  the 
point  was  fully  argued,  and  Lord  Alvanley  appears  to  have 
inclined  against  receiving  it.  It  did  not,  however,  become 
necessary  there  to  decide  the  question.  It  is  to  be  collected 
from  the  Digest,  that  it  was  admitted  by  the  civil  law.     This 


(?/)  Ridge?  v.  Morrison,  1    Bro.  dogan,  2  Eden,  239.    Guy  v.  Sharp, 

(!.  C.  388.  1  M.  &  K.  589.     Suisse  v.  Lowther, 

(x)  Musters    v.    Masters,    1     P.  2    Hare,    424.       Lee   r.    Pain,    4 

Wins.  423,   424.      See   also   Att.-  Hare,  223. 

Gen.  v.  George,  8  Sim.  138.  (a)  5  Madd.  351. 

(y)  Currie  r.  Pye,  17  Yes.  462.  (//)  Ibid.,  359. 

(;.)  Hodges   v.    Peacock,  3  Ves.  (r)  See  Coote   v.   Boyd,  2   Bro. 

735  :  or  where  one  is  payable  im-  C.  C.  528,  by  Lord  Thurlow  ;  and 

mediately  on  the  testator's  death,  see  also  Hooley  v.  Hatton,  1  Bro. 

and  the  other  at  a  future  period  :  C.  C.  390,  note.  James  v.  Semmens, 

Wray  v.  Field,  2  Russ.  Chanc.  Cas.  2  H.  Black.  210. 
2(51,  262.     See  also  Wright  v.  Ca- 
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Court  has  no  original  jurisdiction  in  testamentary  matters  ; 
it  acts  with  respect  to  them  only  upon  the  ground  of 
administering  a  trust ;  and  is  bound  to  adopt,  in  questions  of 
legacy,  the  principles  and  rules  of  the  Ecclesiastical  Court. 
I  found  it  necessary,  therefore,  to  direct  inquiry  to  be  made  in 
that  Court  upon  this  point,  and  the  answer  that  I  have 
received  is  that  no  decision  has  taken  place  there  upon  this 
question,  and  that  no  settled  opinion  is  formed  upon  it  id)  : 
It  remains,  then,  to  be  considered  upon  the  principles  of 
evidence  which  are  received  in  our  own  law.  Our  primary 
principle  is,  that  evidence  is  not  admissible  to  contradict  a 
written  instrument.  In  sonic  cases,  Courts  of  Equity  raise  a 
presumption  against  the  apparent  intention  of  a  testamentary 
instrument,  and  there  they  will  receive  evidence  to  repel  that 
presumption ;  for  the  effect  of  such  testimony  is  not  to  show 
that  the  testator  did  not  mean  what  he  has  said,  but,  on  the 
contrary,  to  prove  that  he  did  mean  what  he  has  expressed. 
Thus,  where  the  Court  raises  the  presumption  against  the 
intention  of  a  double  gift,  by  reason  that  the  sums  and  the 
motive  are  the  same  in  both  instruments,  it  will  receive 
evidence  that  the  testator  actually  intended  the  double  gift  he 
has  expressed.  In  like  manner,  evidence  is  received  to  repel 
the  presumption  raised  against  an  executor's  title  to  the  resi- 
due, from  the  circumstance  of  a  legacy  given  to  him  ;  and  to 
repel  the  presumption  that  a  portion  is  satisfied  by  a  legacy. 
In  all  these  cases,  the  evidence  is  received  in  support  of  the 

(il)  But  although   no   decisions  for,  and  consequently,  revocatory 

may  he  found  as  to  the  admissi-  of  a  former  one,  or  not  :  See  ante, 

bility  of  evidence  with  respect  to  p.  145  :  See  also  the  observations 

the    construction    of    a   "Will   and  of  Lord  Loughborough  in  Camp- 

codicil  giving  legacies  to  the  same  hell  v.  Radnor,  1  Bro.  C.  C.  272  ; 

legatee,  yet  there  are  several  autho-  and    of  Sir   H.    Jenner   Fust,  in 

rities  for  the  admissibility,  in  the  Thorne  v.  Rooke,  2  Curt.  825—827. 

Ecclesiastical  Court,  of  parol  evi-  Hubbard  v.   Alexander,  3  C.   D. 

dence,  with  respect  to  the  factum  738,  where  evidence  hy  one  of  the 

of  the   instrument,  to  investigate  attesting  witnesses  to  one  of  two 

,  quo  animo  the  act  was  done  hy  the  duplicate  codicils  was  admitted  to 

testator  ;  as  whether  a  subsequent  show  that  they  were  not  two  dis- 

codicil  was  intended  as  a  substitute  tinct  instruments. 


Ch.  II.  §  vil]     Of  Cumulative  Legacies.  1161 

apparent  effect  of  the  instrument,  and  not  against  it.  Here 
the  evidence  tendered  is  not  in  support  of  the  apparent 
effect  of  the  instrument,  but  directly  against  it.  This  codicil 
leaves  unrevoked  the  former  legacy  of  300/.  to  the  defendant, 
and  makes  to  him  a  further  substantive  gift  of  500/.  The 
evidence  tendered  is,  that  the  testatrix  did  not  mean  this  as  a 
further  gift  of  500/.,  but  meant  to  substitute  the  500/.  in  the 
place  of  the  former  300/.  I  am  of  opinion,  therefore,  that 
such  evidence  cannot  be  received  without  breaking  in  upon 
the  primary  rule,  that  parol  evidence  is  not  admissible 
against  the  expressed  effect  of  a  written  instrument"  (e). 

In  Guy  v.  Sharp  (/),  Lord  Brougham  decided,  that 
evidence  of  a  testator's  declarations  of  his  meaning  and  inten- 
tion were  inadmissible,  upon  the  question  whether  a  legacy 
was  cumulative  or  substitutional :  His  Lordship,  however> 
admitted  depositions  relating  to  the  amount  of  the  testator's 
property,  and  the  circumstances  of  his  family,  to  be  read  de 
iwne  rase.  It  became  unnecessary  to  decide  the  point  as  to 
their  admissibility,  the  learned  Judge  being  of  opinion,  that 
even  if  admitted,  the  evidence  would  not  alter  the  conclusion 
to  be  arrived  at  upon  a  due  regard  to  the  construction  of  the 
instruments  themselves.  But  his  Lordship  adverted  to  the 
manifest  difference  between  the  declarations,  whether  verbal 
or  written,  of  a  testator,  and  the  proof  of  facts  and  circum- 
stances, by  the  knowledge  of  which,  the  Court,  when  called 
upon  to  construe,  may  be  placed  in  the  same  situation  with 
the  party  vsho  made  the  instrument,  and  may  thereby  be  the 
better  able  to  understand  his  meaning  [g). 

(c)  See  Accord.  Hall  v.  Hill,  1  in  his  possession  an  earlier  codicil, 
Dr.  &  Warr.  94,  116.  Lee  v.  Pain,  at  the  time  he  made  the  later,  was 
4  Hare,  216.  See  post,  p.  1169.  admitted  so  far  as  it  went  to  prove 
But  see  Weall  v.  Rice,  2  Russ.  &  the  position  of  the  testator,  but 
M.  263.  Booker  v.  Allen,  ibid.  270.  was  rejected  so  far  as  it  suggested 
(/)  1  M.  &  K.  589.  any  motive  for  his  making  the 
(r/)  See  Accord.  Martin  r.  Drink-  second  codicil.  In  this  case  also  a 
water,  2  Beav.  115.  See  also  Boys  letter  written  to  the  testator  by 
r.  Williams,  ante,  p.  1029.  Thus  his  solicitor  advising  him  to  re- 
in AVilson  v.  O'Leary,  L.  R.,  7  Ch.  copy  his  first  codicil  was  held  in- 
448,  evidence  that  the  testator  had  admissible. 
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.Substituted  or 
added  legacies 
subject  to  the 
incidents  of 
the  original 
gift. 


It  may  be  here  mentioned,  as  a  general  rule,  that  where  one 
legacy  is  given  as  a  mere  substitution  for  another,  the  substi- 
tuted gift  is  subject  to  the  incidents  of  the  original  one, 
although  it  is  not  so  expressed  in  the  testamentary  instru- 
ment (h).  So  added  legacies  shall,  generally  speaking,  be 
subject  to  the  same  conditions  and  incidents  as  those  to 
which  they  are  added  (0-  But  this  is  not  a  universal 
rule  (k),  and  it  is  only  where  the  subject  of  the  first  gift  is 
given  absolutely,  or  made  defeasible,  that  the  second  gift  has 
been  held  to  be  given  on  similar  terms  :  For  the  doctrine  has 
never  been  extended  so  far  as  to  alter  an  absolute  second 
gift  into  an  estate  for  life  only,  and  then  to  the  party  who 
was  named  in  the  first  gift  to  take  after  that  legatee's 
death  (/). 


Of  the  satis- 
faction of 
debts  by 
legacies. 


SECTION   VHI. 

Of  the  Satisfaction  of  Debts  and  Portions  by  Legacies. 

It  is  a  rule  established  in  the  Courts  of  Equity,  that  where 
a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to,  or 
exceeding  the  amount  of,  his  debt,  it  shall  be  presumed,  in 
the  absence  of  any  intimation  of  a  contrary  intention,  that 
the  legacy  was  meant  by  the  testator  as  a  satisfaction  of  the 
debt  (in). 


(It)  Leacroft  v.  Maynard,  1  Ves. 
279.  Cooper  v.  Day,  3  Meriv. 
154.  Shaftesbury  v.  Marlborough, 
7  Sim.  237.  Day  v.  Croft,  4  Beav. 
561.  Bristow  v.  Bristow,  5  Beav. 
289.  J'od,  p.  1505  et  seq.  (where 
the  cases  as  to  legacy  duty  are 
collected).  See  also  Duncan  v. 
Duncan,  27  Beav.  392.  John- 
stons v.  Lord  Harrowby,  1  De 
Cex,  F.  &  J.  183,  coram  Lord 
Campbell,  C.  Re  Corrie's  Will, 
32  Beav.  426.  Fisher  v.  Brierley, 
30  Beav.  267.  Secus,  where  the 
latter  legacy  is  a  distinct  substan- 
tive bequest  :  Chatteris  v.  Young, 


2  Russ.  Ch.  C.  183.  Alexander  r. 
Alexander,  5  Beav.  518.  Haley 
v.  Bannister,  23  Beav.  336. 

(i)  Cooper  v.  Day,  6  Madd.  31. 
Shaftesbury  v.  Marlborough,  7 
Sim.  137. 

(A)  Overend  v.  Gurney,  7  Sim. 
128.  lie  More's  Trust,'  10  Hare, 
171.  And  it  cannot  be  applied 
unless  it  is  consistent  with  the 
terms  of  the  gift  and  the  scope  of 
the  rest  of  the  Will  :  King  v. 
Tootel,  25  Beav.  23. 

(I)  Mann  v.  Fuller,  Kay,  624. 

(m)  Brown  v.  Dawson,  Prec. 
Ghana   240.      Talbot  r.  Shrews- 
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This  rule,  however,  though  it  has  long  prevailed,  has  met 
with  the  censure  of  several  eminent  Judges  ;  and  the  Courts 
have  inclined  to  lay  hold  of  any  minute  circumstances  where- 
upon to  ground  an  exception  to  it  (n). 

Thus  the  presumption  of  satisfaction  shall  not  be  made,  Presumption 
where  the  debt  was  not  contracted  till  after  the  making  of  the  ^l^wf  °U 
Will :  for  the  testator  could  not  have  intended  by  the  legacy 
to  have  satisfied  a  debt  which  did  not  then  exist  (o)  :  Nor 
where  the  debt  is  due  upon  a  current  account ;  for  the  state  of 
the  account,  and  on  whose  side  the  balance  lay,  might  be  un- 
known to  the  testator  (_/>)  :  Xor  where  the  debt  was  upon  a 
bill  of  exchange,  or  other  negotiable  security ;  for  the  debt 
might  have  been  transferred  to  a  stranger  by  the  legatee  pass- 
ing away  the  instrument  (q). 

Again,  where  a  legacy  is  at  all  contingent  or  uncertain,  it  Where  legacy 
shall  not  be  deemed  a  satisfaction  of  a  debt(r).    As  where  uncertain; 
the   legacy  is    given   upon  the   contingency  of  the    legatee 
surviving  a  particular    person    or    period  (s)  ;  or  where  the 
legacy  is    of  the    whole  or  part    of  a    residue :    for  it  may 


bury,  ibid.  394.  Fowler  v.  Fowler, 
:;  P.  Wins.  353.  Richardson  v. 
Greese,  '■'>  Atk.  65.  Gaynon  r. 
Wood,  1  Dick,  331.  Hammond  v. 
Smith,  '.v.j  Beav.  452.  Atkinson  v. 
Iittlewood,  L.  E.  18  Eq.  595.  R< 
Fletcher,  38  C.  1).  37:3.  So  a  legacy 
may  operate  as  a  satisfaction  of  a 
covenant  :  Wathen  v.  Smith,  4 
Madd.  325.  Hut  see  Cole  v.  Wil- 
lard,  25  Beav.  568.  Charlton  r. 
West,  :30  Beav.  1 2  i.  But  where  the 
legacy  is  of  less  amount  than  the 
debt,  it  shall  not  be  deemed  a  part 
payment  or  satisfaction :  Cran- 
mer's  ease,  2  Salk.  508.  Graham 
/•.  Graham,  )  Yes.  Sen.  2(>3. 
Thynne  c.  Glengall,  2  H.  L.  C. 
153,  154. 

(n)  See  the  remarks  of  Sir  T. 
Clarke,  M.  11.,  in  Mathews  v.  Ma- 


thews, 2  Ves.  Sen.  636,  and  of 
herd  Alvanley  in  Hinchcliffe  v. 
Hinchcliffe,  3  Ves.  529,  and  of 
Lord  Cottenham  in  Thynne  r. 
Glengall,  2  H.  L.C.  15:3.  See  also 
Hales  r.  Darell,  3  Beav.  324,  332. 
Smith  p.  Lyne,  2  Y.  &  Coll.  Ch.  C. 
345.  Hassell  r.  Daw  kins,  4  Drew. 
468. 

(o)  Cranmer's  case,  2  Salk.  508. 
Jeffs  v.  Wood,  2  P.  Wms.  132. 
Thomas  p.  Bennet,  2  P.  Wms.  343. 

(p)  Bawlins  r.  Powel,  1  P.  Wms. 
299. 

(q)  Carr  v.  Eastabrooke,  3  Yes. 
561. 

(r)  Nicholls  v.  Judson,  2  Atk. 
300. 

(s)  Compton  r.  Sale,  2  P.  Wms. 
553. 
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where  legacy 
not  payable 
immediately 
on  death  of 
testator  ; 


where  legacy 
and  debt  are 
of  different 
nature. 


possibly  turn  out,  after  all  the  claims  on  the  testator's  estate 
are  satisfied,  that  such  legacy  is  not  of  equal  amount  with 
the  debt  (t).  So  a  provision  by  Will  that  the  legatee  shall 
have  the  interest  of  a  particular  fund,  or  other  proceeds,  for 
life,  shall  not  be  deemed  a  satisfaction  of  a  sum  of  money 
which  the  legatee  is  entitled  to  claim  absolutely  from  the 
testator  (n). 

Another  exception  to  the  rule  exists  in  cases  where  the 
legacy  is  not  payable  immediately  after  the  death  of  the 
testator :  for  the  debt  is  due  at  the  death  of  the  testator,  and 
therefore  the  legacy  must  be  so  too(.r).  Thus,  in  Mathews 
v.  Mathews  (tj),  Sir  Thomas  Clarke,  M.  11.,  said,  that  he 
remembered  a  case  before  the  Lord  Chancellor  (Lord  Hard- 
wicke)  where  an  old  lady,  indebted  to  a  servant  for  wages,  by 
AVill  gave  ten  times  as  much  as  she  owed,  or  was  likely  to 
owe  :  yet  because  the  legacy  was  made  payable  in  a  month 
after  her  own  death,  the  Court  laid  hold  of  that  circumstance 
to  take  it  out  of  the  general  rule  (z). 

A  further  exception  may  be  found  in  cases  where  the  legacy 
and  debt  are  of  a  different  nature  (a)  ;  as  where  the  testator 
is  indebted  by  bond,  and  bequeaths  an  interest  in  laud  to  his 
creditor  (b).  So  in  Bartlett  v.  GiUard(c),  a  leasehold  estate 
of  the  testator's  was  subject  to  an  annuity  of  122.  to  Mrs. 


(/)  Devese  v.  Pontet,  1  Cox,  188; 
Tlmine  p.  Glen-all,  2  H.  L.  C. 
154. 

(u)  Alleyn  o.  Alleyn,  2  Ves. 
Sen.  37.  Forsight  v.  Grant,  1 
Ves.  298. 

(.')  By  Lord  Hardwicke,in  Clark 
v.  Sewell,  3  Atk.  96.  See  also  At- 
kinson v.  Weljl>,  Prec.  Chanc.  236. 
Nicholls  v.  Judson,  2  Atk.  300. 
Mathews  v.  Mathews,  2  Ves.  Sen. 
635.  Haynes  v.  Mico,  1  Bro.  C.  C. 
129.  Jeacock  v.  Falkener,  1  Bro. 
C.  C.  295.  Adams  v.  Lavender, 
1  M'Clel.  &  V.  41. 

(y)  2  Ves.  Sen.  636. 

(::)  In  Richardson   v.  Greese,  3 


Atk.  69,  Lord  Hardwicke  said, 
that  legacies  to  servants  had  never 
been  held  to  he  in  satisfaction  of 
debts.  But  this  case  mentioned  by 
Sir  T.  Clarke,  and  also  Chancey's 
case,  1  P.  Wms.  408,  seem  to  de- 
cide that  they  are  to  be  so  con- 
sidered, unless  there  are  circum- 
stances to  take  the  case  out  of  the 
general  rule. 

(a)  See  the  observations  of  Lord 
Hardwicke  in  Bellasis  r.  Uthwatt, 
1  Atk.  428. 

(6)  Eastwood  v.  Vinke,  2  P. 
Wms.  614.  Richardson  r.  Elphin- 
stone,  2  Ves.  463. 

(c)  3  Russ.  Chanc.  Cas.  149. 
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Bartlett  for  her  sole  use,  to  be  paid  to  her  half-yearly,  on  the 
27th  of  January,  and  the  27th  of  July  :  He  devised  all  his 
lands,  in  which  the  leasehold  was  included,  to  Richard  Giilard, 
paying  to  Mrs.  Bartlett  12/.  per  annum,  by  half-yearly  pay- 
ments, to  he  made  on  the  27th  of  January  and  the  27th  of 
July :  The  Lord  Chancellor  held,  that  although  the  amounts 
of  the  two  annuities  and  the  days  of  payment  were  precisely 
the  same,  yet  as  the  second  was  charged  upon  the  freehold 
as  well  as  the  leasehold  property,  and  was  payable  to  Mrs. 
Bartlett  generally  and  not  to  her  separate  use,  this  was 
sufficient  to  repel  the  presumption  that  the  second  annuity 
was  intended  as  a  satisfaction  of  the  first,  and  that  conse- 
quently both  were  payable.  In  Fourdrin  v.  Gowdey  (</),  a 
testator,  under  his  wife's  appointment,  was  entitled  to  her 
residuary  estate,  charged  with  her  pecuniary  legacies,  includ- 
ing one  of  1001.  to  Anna  Jewitt,  and  another  of  100/.  to  Mary 
Ann  Myers,  who  was  a  married  woman,  to  her  separate  use, 
independent  of  her  husband  ;  and  it  was  left  to  his  discretion 
cither  to  pay  the  charges  in  his  lifetime,  or  to  direct  them  to 
be  paid  by  his  executors  :  He  did  not  pay  them  in  his  life- 
time ;  but,  amongst  other  legacies,  which  by  his  "Will  he 
directed  his  executors  to  pay,  was  a  sum  of  500/.  to  Anna 
Jewitt,  and  a  sum  of  100/.  to  Mary  Ann  Myers,  not  limited  to 
her  separate  use :  Sir  J.  Leach,  M.  E.,  held  that  the  sum  of 
100/.  given  to  Anna  Jewitt  by  the  appointment  of  the  wife, 
was  satisfied  by  the  500/.  bequeathed  by  the  testator  ;  and  that 
the  sum  of  100/.  bequeathed  to  Mary  Ann  Myers  was  in 
addition  to,  and  not  a  satisfaction  of,  the  100/.  given  to  her 
separate  use  by  the  wife. 

(d)  3   M.    &    K.  409.      And    in  case  of  Rowe  r.    Eowe  (2   De   G. 

Fairer    r.    Park,    3    C.    1).     309,  &  Sm.   294,  298),  in  which  Sir  J. 

Vice-Chancellor  Hall  in  hisjudg-  Knight   Bruce    referred    to    Lord 

ment  says  :    "  This  case  seems  to  Ljndhurst's  observation   in   Bart- 

nie  to  be  within  the  principle  stated  lett    v.  Giilard,  ubi  sup.  that   the 

by    the    M.    R.    in    Fourdrin     v.  circumstance    of    the     c/ift   of    one 

Gowdey,  where   he   says  it   is  'a  annuity  being  for  separate  use,  and 

question    not   of    satisfaction   but  another  not,  is  a  material  fact." 
performance,'  and  also  within  the 
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Again,  a  legacy  of  a  specific  chattel,  however  great  its 
value,  will  not  be  a  satisfaction  of  a  debt ;  unless  the  testator 
bequeaths  it  with  such  condition  expressed,  and  the  legatee 
accepts  it  by  way  of  satisfaction  (e). 

It  must  also  be  observed,  that  the  presumption  of  satisfac- 
tion may  be  counteracted  by  other  parts  of  the  Will :  As 
where  the  legacy  appears  to  be  given  diverso  intuitu,  some 
particular  purpose  being  expressed  as  the  ground  of  the 
bequest  (/)  :  or  where  there  is  an  express  direction  in  the 
Will  for  the  payment  of  all  debts  and  legacies  (g). 

A  legacy  given  by  a  parent  to  a  child  is  regarded,  with 
respect  to  the  rule  in  question,  in  the  same  light  as  a  legacy 
to  a  stranger  (h)  :  Nor  is  a  legacy  given  by  a  husband  to  his 
wife  considered  upon  any  different  footing  (i). 

It  is  said  that  a  legacy  shall  in  all  cases  be  construed  as  a 
satisfaction,  in  case  there  be  a  deficiency  of  assets  (/.). 


Of  the  satis- 
faction of 
portions  by 
legacies. 


With  respect  to  the  satisfaction  of  portions  by  legacies, 
the  rule  has  been  established,  with  much  fewer  exceptions 


(e)  Byte  v.  Byde,  1  Cox,  49. 

(/)  Mathews  v.  Mathews,  2  Ves. 
Sen.  635.     Post,  p.  1167,  note  (7). 

{())  Chancey's  case,  1  P.  Wins. 
410,  411.  Richardson  v.  Greese, 
3  Atk.  68.  Field  v.  Mostin,  2 
Dick.  543.  Hales  9.  Darell,  3 
Beav.  324.  Lethbridge  v.  Thur- 
low,  15  Beav.  3:34.  Jeffries  v. 
Mitchell,  20  Beav.  15.  Wathen  ». 
Smith,  4  Madd.  331.  <  iharlton  v. 
West,  30  Beav.  124.  Edmunds 
v.  Low,  3  Kay  &  J.  318,  in  which 
last  case  Wood,  V.-C.  held  that 
a  direction  to  pay  debts  (without 
more)  is  insufficient  to  rebut  the 
presumption.  See,  however,  con- 
Ira,  Cole  r.  Willard,  25  Beav.  568. 
Glover  v.  Hartcup,  34  Beav.  74, 
and  compare  Atkinson  v.  Little- 
wood,  L.  R.  18  Eq.  595.  In  the  late 
case  of  Re  Finish,  43  < '.   D.   260, 


the  decision  in  Edmunds  r.  Low, 
ubi  sup.,  was  disapproved  by 
Kay,  J.,  who  held  that  a  direction 
by  a  testator  that  his  "debts  ::  are 
tube  paid  is  sufficient,  without thu 
further  direction  to  pay  "legacies," 
to  exclude  the  presumption  that  a 
legacy  to  a  creditor,  equal  to,  or 
exceeding  the  debt,  is  a  satisfaction 
of  the  debt.  A  liability  on  a 
covenant  made  on  marriage  is  a 
debt  within  the  meaning  of  a 
direction  "  to  pay  debts  : "  Cole 
v.  Willard,  25  Beav.  572,  573, 
dissenting  from  Sir  J.  Leach's 
opinion  in  Wathen  v.  Smith,  ubi 
supra. 

(h)  Tolson  v.  Collins,  4  Ves.  483, 
■post,  p.  1168. 

(?)  Fowler  v.  Fowler,  3  P.  Wins. 
353.     Be  Fletcher,  38  C.  D.  373. 

(/.)  Toller,  337. 
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than  that  with  regard  to  the  satisfaction  of  debts,  that  where 
a  parent  is  under  obligation,  by  articles  or  settlement,  to 
provide  portions  for  his  children,  and  he  afterwards  makes 
a  provision  by  Will  for  them,  such  testamentary  provision 
shall,  prima  facie,  be  presumed  to  be  a  satisfaction  or  per- 
formance of  the  obligation  (/).  The  strong  inclination  of  the 
Courts  against  double  portions  has  caused  this  rule  to  be 
applied  without  much  relaxation  {m). 

If,  therefore,  the  bequests  be  less  in  amount  than  the 
portions,  or  payable  at  different  periods,  such  legacies  will, 
notwithstanding,  be  considered  satisfactions,  either  in  full  or 
in  part  according  to  circumstances  (//).  So  though  a  gift 
of  a  whole  or  part  of  a  residue  cannot  be  considered  as 
n  satisfaction  of  a  debt  {<>),  yet  it  may  be  a  satisfac- 
tion of  a  portion  altogether,  or  pro  tanto  according  to  the 
amount  (]>). 

But   this   presumption   may   be   repelled    or   fortified   by  Presumption 
intrinsic  evidence  derived  from   the  nature  of  the  two  pro-  repelled  or 
visions.     Where  the  two  provisions  are  of  the   same  nature,   .^l"™  1,y 

1  '    intrinsic 

or  there  are  but  slight  differences  (q),  the  two  instruments  evidence. 


(I)  Bi'iu-n  v.  Bruen,  2  Vera.  43ft. 
Copley  v.  Copley,  1  I'.  Wins.  147. 
Moulson  v.  Moulson,  I  Bro.  C.  < '. 
82.  Ackworth  v.  Ackworth,  1  Bro. 
C.  C.  .307,  note.  Weall  v.  Rice, 
2  Rim  &  M.  251.  Papillon  v. 
Papillon,  11  Sim.  642.  Thyune 
v.  Glengall,  2  H.  L.  C.  131. 

(in)  See  also  infra,  Pt.  HT. 
Bk.  in.  Ch.  in.  §  ii.,  as  to  the 
ademption  of  legacies  given  as 
portions. 

(n)  Jesson  v.  .lesson,  2  Vera. 
255-  Byde  v.  Byde,  1  Cox,  44. 
Warren  r.  "Warren,  1  Bro.  C.  C. 
305.  Finch  v.  Finch,  1  Ves.  534. 
Tlvynne  v.  Glen-all,  2  11.  L.  C. 
153,  154.  See  Fazakerley  v.  Gilli- 
brand,  6  Sim.  591. 

(n)  Ante,?.  1103. 

(II)  Thynne  v.  Glengall,  2  ILL. 


C.  131,  154.  Dawson  r.  Dawson, 
L.  B.  4  Eq.  504.  Kevin  v.  Drys- 
dale,  L.  11.  4  Eq.  517. 

(q)  Per  Turner,  L.  J.,  in  Coven- 
try v.  Chichester,  2  Ilemm.  &  ft[. 
149.    Chichester  v.  Coventry,  L.  B. 

2  H.  L.  71.  Campbell  v.  Camp- 
hell,  L.  B.  1  Eq.  383.  Russell  v. 
St.  Aubyn,  2  C.  I).  398.  It  is  not 
possible  to  define  what  are  to  be 
considered  as  slight  differences 
between  two  provisions :  Slight 
differences  are  such  as,  in  the 
opinion  of  the  judge,  leave  the 
two  provisions  substantially  of  the 
same  nature ;  and  every  iud"e 
must  decide  that  question  for  him- 
self; By  Sir  J.  Leach,  M.  B.,  in 
Weall  v.  Bice,  2  Buss.  &  M.  268. 
McCarogher  v.   Whieldon,    L.  B. 

3  Eq.  230.     "Where  the  legacv  is 
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afford  intrinsic  evidence  against  a  double  provision  :  Where 
the  two  provisions  are  of  a  different  nature,  the  two  instru- 
ments afford  intrinsic  evidence  in  favour  of  a  double  pro- 
vision (r). 

It  must  be  further  observed,  that  a  legacy  by  a  father  to 
a  child  is  not  a  satisfaction  of  a  debt  due  to  the  child,  or  of 
moneys  owing  to  the  child  in  the  nature  of  a  debt,  in  any 
other  way  than  a  debt  due  from  a  stranger  would  be  satisfied 
by  such  legacy  :  and  therefore  circumstances  of  difference, 
such  as  there  has  already  been  occasion  to  point  out  (s),  will 
be  laid  hold  of  by  the  Court  to  prevent  the  application  of 


contingent,  it  shall  not  be  con- 
sidered a  satisfaction  of  the  por- 
tion :  Bellasis  v.  Uthwatt,  1  Atk. 
426,  428.  Hanbury  v.  Hanbury, 
2  Bro.  C.  C.  352  ;  So  where  the 
legacy  is  given  diverso  intuitu  .- 
See  Foster  v.  Evans,  6  Sim.  15. 
Glover  v.  Hartcup,  34  Beav.  74. 

(r)  Chichester  v.  Coventry,  L.  K. 
2  H.  L.  7 1 .  Weall  v.  Bice,  2  Bnss. 
&  M.  267.  Paget  r.  Grenfell,  L.  R. 
6  Eq.  7.  Re  Tnssaud's  Estate,  9 
C.  D.  363.  The  question  whether 
a  gift  in  a  "Will  is  a  satisfaction  of 
a  portion  given  in  a  settlement,  or 
a  portion  in  a  settlement  is  an 
ademption  of  a  gift  in  a  Will,  is 
one  of  intention.  The  rule  that 
there  is  a  presumption  against 
double  portions  is  founded  on  the 
assumption  that  the  maker  of  the 
second  instrument  supposed  him- 
self to  be  substantially  satisfying 
the  obligations  of  the  first.  This 
rule  is  much  easier  of  application 
where  the  AVill  precedes  the  settle- 
ment than  where  the  settlement 
precedes  the  Will.  In  the  latter 
case,  the  intention  to  satisfy  a 
covenant  must  be  distinctly  ex- 
pressed or  clearly  indicated.    Great 


differences  in  the  sums  given,  and 
in  the  limitations  of  the  trusts  on 
which  they  are  given,  will  be- 
taken as  indications  that  the  gift 
in  the  Will  was  not  meant  in  satis- 
faction of  the  covenant.  Where, 
too,  the  gift  by  the  Will  is  not  to 
the  child,  but  to  trustees  to  pay 
debts  and  legacies,  and  then  to 
pay  the  residue  to  the  child,  the 
form  of  the  gift  will  be  taken  as- 
an  indication  that  the  debt  due 
under  the  settlement  must  be 
satisfied  before  the  residue  is 
declared:  Chichester  v.  Coventry, 
L.  B.  2  H.  L.  71.  There  is  a  marked 
distinction  between  "  ademption  " 
and  "satisfaction."'  In  the  former, 
the  benefit  is  given  by  a  revocable 
instrument,  and  in  any  future 
gift  the  giver  may  declare  his 
pleasure  as  to  the  second  gift  being 
taken  in  substitution  for  the  first. 
In  the  case  of  the  gift  by  settle- 
ment, followed  by  a  Will,  the 
persons  to  be  benefited  have  the 
right  to  elect  which  of  the  gifts 
they  will  take,  a  right  which  does 
not  arise  in  the  other  case  ;  ib.  per 
Lord  Bomillv. 

(s)  Ante,  p.  1163  et  seq. 
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the  rule  of  satisfaction  (t).  And  in  Hall  v.  Hill  (u),  where 
a  father  upon  the  marriage  of  his  daughter,  executed  to  the 
intended  husband  his  bond  (with  a  warrant  of  attorney  for 
confessing  judgment  thereon),  conditioned  for  the  money  of 
8001.  by  instalments,  part  thereof  to  be  paid  during  his  life, 
and  the  residue  upon  his  decease,  and  the  intended  husband 
gave  a  bond  in  the  same  amount  to  the  trustees  of  the 
marriage  settlement,  which  was  settled  upon  the  intended 
wife  and  issue ;  and  then  the  father  bequeathed  to  his 
daughter  a  legacy  of  800/. ;  it  was  held  by  Sugden,  C,  of 
Ireland,  that  this  legacy  could  not  be  considered  as  a  satis- 
faction of  the  debt  due  to  the  husband,  notwithstanding 
such  debt  was,  in  substance,  a  portion. 

With  respect  to  rebutting  the  presumption  of  satisfaction  Admissibility 
of  a  debt  by  parol  evidence,  it  was  holden  by  Lord  Talbot,  eyjjen°ce. 
in  Fowler  v.  Fowler  (x),  that  such  evidence  was  not  admis- 
sible :  But  Lord  Eldon,  in  Wallace  v.  Pomfret  (y),  upon  the 
authority  of  the  cases  as  to  satisfaction  of  portions  (z),  held, 
that  parol  declarations  by  the  testator  are  admissible  in 
evidence,  to  repel  the  presumption  of  a  satisfaction  of  a  debt 
by  a  bequest  of  a  greater  amount,  even  where  such  decla- 
rations were  not  contemporaneous  with,  but  subsequent  to 
the  making  of  the  Will ;  and  although  the  expressions  in  the 
Will  may  afford  an  inference  in  favour  of  the  presumption. 
And  it  was  laid  down  by  Sir  J.  Leach,  in  Weall  v.  Rice  (a), 
that  whether  the  two  instruments  afford  intrinsic  evidence  in 
favour  of  or  against  a  double  provision,  extrinsic  evidence  is 
admissible  of  the  real  intention  of  the  testator.  And  this 
proposition  seems  to  have  been  approved  of  by  Lord  Lang- 
dale  in  Lord  Glengall  v.  Barnard  (h).     And  it  is  now  settled 


(t)  Tolson  v.  Collins,  4  Ves.  483.  St.   Leonards    in  Hall  v.  Hill,  1 

Stocken   v.    Stocken,  4  Sim.  152.  Dr.    &    Warr.    94,  112.      Compare 

See  Plume  v.  Plume,  7  Ves.  258.  Ferris  v.  Goodburn,  27  L.  J.  Ch. 

(it)  1  Dr.  &  Warr.  94.  574,  576. 

(x)  3  P.  Wins.  354.  (s)  See  post,  p.  1197  et  seq. 

(y)  11  Ves.  547,  548.     But  this  (o)  2  Russ.  &  M.  267,  268. 

case    was    disapproved    by    Lord  (b)  1  Keen,  769,  793,  794. 
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that  where  a  presumption  has  arisen  to  imply  an  intention  in 
the  Will  the  rule  is  that  parol  evidence  is  admissible  to  rebut 
such  presumption,  and  there  is  no  difference  in  this  respect 
between  a  deed  and  a  Will  (c). 


SECTION   IX. 

Of  the  Release  of Debts  by  Legacies  :  and  herewith  of  the  effect 
of  appointing  a  Debtor  or  a  Creditor  to  be  Executor. 

1.  Of  a  Legacy  by  a  Creditor  to  his  Debtor. 
Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and 
either  does  not  notice  the  debt,  or  mentions  it  in  such  a 
manner  as  to  leave  his  intention  doubtful,  and  after  his 
death  the  securities  for  the  debt,  if  any  exist,  are  found 
uncancelled  among  the  testator's  property,  the  Courts  of 
Equity  do  not  consider  the  legacy  to  the  debtor  as  neces- 
sarily, or  even  prima  facie,  a  release  or  extinguishment  of 
the  debt,  but  require  evidence  clearly  expressive  of  the 
intention  to  release  (d)  :  And  if  such  intention  does  not 
appear  clearly  expressed  or  implied  on  the  face  of  the  Will, 
evidence  from  other  sources  will  be  admitted  (e).  Prima 
facie  a  bequest  to  a  debtor  of  the  debts  due  from  him  means 

(c)  Re  Tussaud's  Estate,  9  C.  D.  fallacy  lies  in  supposing  that  it  is 

3G3.     "  You  look  at  the  Will  for  for  the  purpose  of  determining  the 

some     expression      of      intention  construction    of    the    instrument, 

whether  one   or  both   are   to    be  You  first  construe  the  Will,  and  if 

paid.     If  you  find  no  expression,  in  any  way  a  presumption  arises, 

then  you  are  driven  to  a  presump-  you  admit  evidence  to  rebut  that 

tion  of  law,  which  only  arises  in  presumption,"  by  Cotton,  L.J.,  at 

the  absence  of  an  expressed  inten-  p.  374. 

tion   to   give    a    double     portion.  (d)  Wilmot     v.    Woodhouse,    4 

That  is  entirely  independent  of  the  Bro.    C.    C.    226.     Jeffs  v.    Wood, 

construction  of  the  Will.     When  2  P.  Wins.    132.     See  also  Hyde 

you   come  to    a   presumption    to  v.   Neate,   15    Sim.    554,   for    an 

imply  an  intention  in  the  Will,  example    of    a    Will    where    the 

then  the  rule  always  is  that  you  language  is  sufficient  to  show  that 

may  admit  parol  evidence  to  rebut  the  testator  intended  to  remit  the 

such  presumption.       I    know  no  debts  of  the  legatees,  as  well  as  to 

distinction  in  this  respect  between  give  them  their  legacies. 
a  deed  and   a  Will.     The  whole  (e)  Eden  v.  Smyth,  5  Yes.  341. 


legatee  : 
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the  debts  due  from  him  severally,  and  does  not  include  debts 
due  from  a  firm  of  which  he  is  a  member  (/). 

Where  a  testator  recites  that  a  legatee  is  indebted  in  a 
•certain  sum,  that  recital  binds  the  legatee,  except  in  case  of 
a  clear  mistake  of  figures  (//). 

It  must  be  observed,  that  if  the  testator  expressly  bequeaths 
the  debt  to  his  debtor,  this  being  no  more  than  a  release  by 
Will,  operates  only  as  a  legacy ;  and  the  debt  is  assets,  there- 
fore, subject  to  the  payment  of  the  testator's  debts  (/*). 

Where  a  legatee  is  indebted  to  the  testator,  the  executor  Retainer  and 

may  retain  the  legacy,  either  in  part  or  full  satisfaction  of  legacy,  inre- 

the  debt,  by  way  of  set-off  (/).     And  it  has  been  held,   that  duTwtht* 

in  a  suit  by  a  legatee  to  obtain  payment  of  the  legacy  out  of  lesatee<  or 

,  .  '      party  claiming 

the  assets  oj  the  testator,   m  a  due  course  of  administration,   through  the 
the  executor  may  retain  so  much  of  the  legacy  as  is  sufficient 
to  satisfy  a  debt  due  from  the  legatee  to  the  testator,  although 
the  remedy  for  such  debt  was,  at  the  time  of  the  death  of  the 
testator,  barred  by  the  Statute  of  Limitations  (k). 

Ji    is    dangerous    to    extend    the  the  testator:  iJbid.     So  a  retainer 

doctrine   of  this  case  :  Chester  v.  will  be   allowed  to  one  executor, 

Uiwick,  23  Beav.  404.  out  of  a  legacy  to  his  co-executor, 

(/)  Ex  parte  Kirk,  Re  Bennett,  in   respect  of  a  devastavit  by  the 

5  C  1).  800.  latter:    Sims  v.   Doughty,  5  Ves. 

(g)  Robinson  v.  Bransby,  6  Madd.  243. 
348.     See   also   Re  Ami's  Estate,  Qc)  Courtenay    v.    Williams,    3 

12  C.  D.  291.     This  case  is  stated  Hare,    589.       Rose  v.   Gould,    15 

in  the  head   note  to   Re  Taylor's  Beav.    189.     Coates  v.  Coates,  33 

Estate,  22  C.  D.  495,  not  to  have  Beav.  249.     Campbell  v.  Graham, 

been  followed,  but  it  seems  from  1  Ross.  &  M.  453.     See  the  remark 

the  judgment  of  the  C.    A.    that  of  Knight  Bruce,  V.-C,  in  Harvey 

Re    Taylor's  Estate   turned  on  a  v.    Palmer,  4  De  G.  &  Sm.  427. 

question  of  construction  unaffected  So  an  administrator  is  entitled  to 

by  Re  Aird's  Estate.  set  off  against  the  share  of  one  of 

(h)  Rider  v.  Wager,  2  P.  Wins.  the  next  of  kin  the  whole  of  a  debt 

331,  332.     Ante,  pp.  1029,  1030.  of  which  part  has  become  barred 

(i)  Jeffs   v.   Wood,  2   P.  Wms.  by    the    Statute    of    Limitations. 

130.     Smith  v.  Smith,  3  Gift'.  263.  Re  Cordwell's  estate,  L.  R.  20  Ec|. 

So  where  the  legatee  is   a  bank-  644.     Legatees  who  were  also  next 

rupt  member  of  a  firm  indebted  to  of  kin  of  the  testator,  brought  an 
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It  may  be  observed,  that  the  term  "  set-off"  is  somewhat 
inaccurately  used  in  cases  of  this  kind.  The  proper  use 
of  that  expression  seems  applicable  only  to  the  mutual 
demand  of  debtor  and  creditor.  A  right  of  this  nature  is 
rather  a  right  to  pay  out  of  the  fund  in  hand,  than  a  right 
to  set-off.  And  such  right  of  payment  can  only  arise 
where  there  is  a  right  to  receive  the  debt  so  to  be  paid  ; 
and  the  legacy  or  fund  so  to  be  applied  in  payment  of  the 
debt  must  be  payable  by  the  person  entitled  to  receive  the 
debt  (7).  Accordingly,  in  Cherry  v.  Boultbee  (m),  Thomas 
Boultbee  was  indebted  to  Catherine  Boultbee,  his  sister, 
in  the  sum  of  1,878/.  :  He  became  bankrupt,  and  shortly 
after  his  bankruptcy,  Catherine  made  her  Will,  whereby  she 
"•ave  legacies  of  500/.  and  2,000/.  to  her  executors,  in  trust 
to  pay  the  interest  thereof,  (as  to  the  500/.  after  the  decease 
of  her  mother,)  to  Thomas  Boultbee  for  his  life,  without 
power  of  anticipation,  and  free  from  his  debts ;   and  after 


action  against  the  executor  seeking 
a  revocation  of  the  probate,  but 
failed,  and  were  ordered  to  pay 
the  executor's  costs  of  the  action. 
While  the  action  was  pending 
some  of  the  plaintiffs  assigned  and 
others  mortgaged  their  shares 
whether  under  the  Will  or  on  an 
intestacy.  Afterwards  the  legatees 
commenced  an  action  against  the 
executor  in  the  Chancery  Division 
for  the  administration  of  the  estate. 
It  was  held  that  the  executor  was 
entitled  to  set  off  the  costs  in  the 
probate  suit  against  the  legacies, 
notwithstanding  the  assignments 
and  incumbrances.  Ee  Knapman, 
18  C.  D.  300. 

(0  Cherry  v.  Boultbee,  4  M.  & 
Cr.  442,  447,  per  Lord  Cottenham, 
and  see  Be  Briant,  39  C.  D.  471, 
479.  Ee  Akerman,  [1891]  3  Ch. 
212,  219.  In  the  case  of  Ee  Aker- 
man (ubi  svp.),  Kekewich,  J.,  says  : 


"  The  principle  to  he  found  laid 
down  in  Cherry  w.  Boultbee  (ubi 
siq\),  and  also  in  Courtenay  v. 
Williams  (3  Hare,  589),  and,  no 
doubt,  if  search  were  made,  in  many 
other  eases,  is  that  a  j>erson  who 
owes  an  estate  money,  that  is  to  say, 
who  is  bound  to  increase  the  gene- 
ral mass  of  the  estate  by  a  con- 
tribution of  his  own,  cannot  claim 
an  aliquot  share  given  to  him  out  of 
that  mass,  without  first  making  the 
contribution  which  completes  it. 
Nothing  is  in  truth  retained  by 
the  representative  of  the  estate : 
nothing  is  in  strict  language  st  t- 
off ;  but  the  contributor  is  paid  by 
holding  in  his  hand  a  part  of  the 
mass,  which,  if  the  mass  were  com- 
pleted, he  would  receive  back," 
p.  219. 

(m)  2    Keen,  319  ;  affirmed  on 
appeal,  4  M.  &  Cr.  442. 
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his  decease  to  pay  the  principal  to  such  persons  as  he 
should  appoint,  and  in  default  of  appointment  to  his  exe- 
cutors and  administrators,  for  his  and  their  own  use  and 
benefit :  The  testatrix  did  not  prove  her  debt  under  her 
brother's  commission :  He  died  without  having  obtained 
his  certificate,  and  without  having  attempted  to  make  any 
appointment :  Lord  Langdale,  M.  R.,  held  (overruling  the 
case  of  Ex  parte  Mann  (n),  before  Sir  J.  Leach),  that  the 
executors  of  the  testatrix  had  no  right  to  set-off  the  debt 
due  from  Thomas  Boultbee  to  the  testatrix  against  the  lega- 
cies,  but  that  the  assignee  of  Thomas  Boultbee  was  entitled 
to  so  much  of  the  legacies  as  the  assets  were  sufficient  to 
pay  :  And  this  decision  was  confirmed  by  Lord  Cottenham 
on  appeal  :  And  his  Lordship  observed,  that  the  bankruptcy 
of  the  debtor  having  taken  place  in  the  lifetime  of  the 
testatrix,  her  executors  never  were  entitled  to  receive  from 
the  assignees  more  than  the  dividends  of  the  debt ;  and 
as  the  bankrupt  never  obtained  his  certificate,  he  Avas  never 
entitled  to  receive  the  legacy :  consequently  there  never 
was  a  time  at  which  the  same  person  was  entitled  to  receive 
the  legacy  and  liable  to  pay  the  entire  debt ;  and  therefore 
the  right  of  retaining  a  sufficient  sum  out  of  the  legacy 
to  pay  the  debt  could  never  have  vested  in  any  one  ;  though 
the  assignees  would  have  been  bound  to  allow  the  amount 
•of  any  dividend  on  the  debt,  if  it  had  been  proved  (o). — 

(n)  Mont.  &  M'Arth.  210.  that  the  administrators  of  the 
(o)  Cherry  v.  Boulthee,  4  M.  &  creditor  were  not  entitled  to  re- 
•Cr.  442,  448.  These  observations  tain  the  debt  out  of  the  insolvent's 
were  regarded  by  Shadwell,  V.-C,  distributive  share  of  the  creditor's 
in  Bell  v.  Bell,  17  Sim.  127,  as  de-  estate.  Cherry  v.  Boultbee  has 
cisive  of  a  case  where  one  of  the  been  twice  followed  by  Hall,  V.-C, 
creditors  of  an  insolvent  died  in-  in  Be  Hodgson,  9  C.  D.  673,  and 
testate,  leaving  the  insolvent  one  Re  Orpen,  16  C.  D.  202.  As  re- 
of  his  next  of  kin  :  The  debtor  gards  the  retainer  of  anything  in 
had,  in  the  lifetime  of  the  in-  respect  of  a  dividend  under  a 
testate,  taken  the  benefit  of  the  bankruptcy,  the  Court  will  not 
Act,  and  been  discharged,  having  necessarily  in  every  case  of  a  bank- 
entered  the  debt  in  question  in  rupt  legatee  direct  in  making  its 
his  schedule  :  and  the  V.-C.  held,  order  that  some  sum  shall  be  de- 
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It  will  be  seen  that  in  this  case  the  claim  for  the  legacy 
arose  after  the  bankruptcy,  at  a  time  when  the  claim  of  the 
testatrix,  in  respect  of  the  debt  due  from  the  bankrupt,  was 
merely  a  right  of  proof  against  his  estate  in  the  hands  of  the 
assignees :  And  the  decision,  therefore,  does  not  apply  to  a 
case  where  the  right  to  receive  and  the  liability  to  pay  both 
existed  at  the  time  of  the  bankruptcy  (}>).  Where,  in  truth, 
the  cross  demands  are  essentially  in  different  rights,  it  is  a 
general  rule,  of  equity  as  well  as  law,  that  one  of  such 
demands  cannot  be  applied  in  satisfaction  of  the  other 
(unless  the  right  to  do  so  be  conferred  by  agreement,  express 
or  implied,  which  the  Court  has  thought  itself  justified  in 
presuming  from  slight  circumstances  (q) :  Accordingly,  in 
Freeman  v.  Lomas  (r),  where  an  executor  and  trustee  of  a 
legacy,  who  was  also  residuary  legatee,  had  become  a  creditor 
of  the  husband  and  administrator  of  the  deceased  legatee  in 
respect  of  debts  incurred  since  he  had  become  her  adminis- 
trator :  it  was  held  by  Turner,  V.-C,  that  as  there  were  no 
circumstances  from  which  an  agreement  to  set-off  the  one 
demand  against  the  other  could  be  presumed,  the  debt  could 
not  be  set  off  against  the  legacy  (though  assets  were  ad- 
mitted) :  because  the  claims  existed  in  different  rights, 
in  a  case  of  a  It  does  riot  seem  necessary  here  to  consider  in  detail,  how 

^fan^cm-ert        *ar  tne  right  °f  set-off  by  the  executor  extends,  in  case  of  a 

whose  husband   legacy  to  a  married  woman,  with  respect  to  debts  due  from 
is  indebted  to  tt     J  L 

the  testator's  her  husband  to  the  testator,  because  the  result  of  the  Married 
Women's  Property  Act,  1882,  is  that  a  woman  married  after 
the  commencement  of  that  Act  (s)  will  be  entitled  to  hold  as 
her  separate  property  all  real  and  personal  property  belonging. 

ducted  by  the  executor  on  account  Re  Hodgson,  9  C.  D.  673,  670. 

of  a  dividend.     It  will  only  do  so  (p)  Lee  r.  Egremont,   5  De  G.. 

when  it  has  been  ascertained  who  &  Sin.  348,  368.     See  Bousfield  v. 

are  the  creditors  claiming,  what  is  Lawford,  1  De  Gex,  J.  &  S.  459. 

the  amount  of  the  assets,  what  the  (q)  Freeman  v.  Lomas,  9  Hare, 

costs  of  the  bankruptcy,  and  what  109,  114. 

the   amount   of  the   dividend,  so  (r)  9  Hare,  109. 

that  the  amount  to  be  deducted  or  (s)  1  Jan.  1883. 

allowed  can  also   be   ascertained. 


estate. 
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to  her  at  the  time  of  marriage,  or  acquired  b}-  or  devolving 
upon  her  after  marriage  (t),  and  therefore  her  husband  will 
have  no  interest  in  legacies  left  to  her.  Moreover,  a  woman 
married  before  the  commencement  of  the  Act  will  be  entitled 
to  all  real  and  personal  property  as  her  separate  property, 
her  title  to  which  accrues  after  the  commencement  of  the 
Act  (u),  though  not  to  property  whether  vested  or  contingent 
and  whether  in  reversion  or  remainder,  her  title  to  which  was 
acquired  before,  though  it  falls  into  possession  after,  the 
commencement  of  the  Act  (.?■). 

Generally,  it  may  be  stated  that  the  result  of  the  authorities 
appears  to  be,  that  before  the  Married  Women's  Property 
Act,  1882,  where  a  debt  to  the  estate  of  a  testator  might  be 
set-off  by  the  executors  against  a  legacy  bequeathed  by  the 
testator  to  his  debtor,  such  debt  might  also  be  set-off  against 
a  legacy  bequeathed  by  the  testator  to  the  wife  of  the  debtor, 
subject  to  her  equity  (if  any)  in  the  legacy  (y). 

In  Harvey  v.  Palmer  (z),  leaseholds  had  been  bequeathed 
for  the  legatee's  personal  support  and  maintenance,  and  to 
be  entirely  free  from  any  claim,  charge  or  demand  of  his 
creditors :  And  Knight  Bruce,  V.-C,  held  that  the  lease- 
holds could  not  be  withheld  from  the  legatee  until  he  paid 
a  debt  due  from  him  to  the  testator ;  for  that  the  testator 
had  expressed  that  which  was  equivalent  to  a  declaration 
of  intention  that  they  should  not  be  so  withheld :  And  his 
Honor  seemed  to  doubt  whether,  in  any  case,  where  a  specific 
legatee  is  indebted  to  the  testator,  the  legacy  can  be  with- 
held till  the  debt  is  paid. 

2.  The  effect  of  appointing  a  Debtor  to  be  Executor. 
It  will  be  convenient  to  consider  this  subject,  first,  as  to 

(0  45  &  46  Vict.  c.  75,  s.  2.  lieu,  5  Ves.  737.     Carr  v.  Taylor, 

(u)  Ibid.  s.  5.  10  Ves.  574.     Ex  parte  OTerrall, 

(x)  Reid  v.  Reid,  31  C.  D.  402,  1  Glyn  &  Jam.  347.     Ranking  v. 

and  ante,  p.  662.  Barnard,  5  Madd.  32.     Re  Briant, 

(y)    McMahon    v.    Burchell,    5  39  C.  D.  471. 

Hare,  325.    M'Cormick  v.  Garnett,  (z)  4  De  G.  &  Sm.  425. 

2  Sm.  &  G.  37.   Elibank  v.  Monto- 


Law. 
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the  effect  at  Common  Law,  of  the  testator's  appointing  his 
debtor  to  be  his  executor  ;  and  then  as  to  the  effect  in  Equity. 
At  Common  Inasmuch  as  the  rules  of  Equity,  where  before  the  Judi- 

cature Acts  there  was  any  conflict  between  them  and  the 
rules  of  Common  Law,  prevail  (a),  the  effect  at  Common  Law 
of  the  appointment  by  a  testator  of  his  debtor  to  be  his 
executor  does  not  require  to  be  stated  at  length.  Generally 
it  may  be  stated  that  an  appointment  by  the  testator  of  his 
debtor,  whether  he  was  a  sole  debtor  or  one  of  several  joint 
debtors,  or  even  one  of  joint  and  several  debtors,  his  executor, 
operated  as  a  release  or  extinguishment  of  the  debt : 
The  principle  being  that  a  debt  is  merely  a  right  to  recover 
the  amount  by  way  of  action,  and  as  an  executor  could  not 
maintain  an  action  against  himself,  his  appointment  by  the 
creditor  to  that  office  suspended  the  action  for  the  debt :  And 
where  a  personal  action  is  once  suspended  by  the  voluntary 
act  of  the  party  entitled  to  it,  it  is  for  ever  gone  and  dis- 
charged. Thus  if  the  obligee  of  a  bond  makes  the  obligor 
his  executor,  this  amounts  at  law  to  a  release  of  the  debt  (b). 
Nor  is  the  case  varied  by  the  executor  dying  without  having 
either  proved  the  will  or  administered  (bb),  for  in  such  a  case 
also  the  debt  is  extinguished  and  the  administrator  cum 
testamento  annexo  can  bring  no  action  for  it.  There  seems  to 
be  some  doubt  whether  the  debt  of  a  sole  executor  who  does 
not  administer  and  refuses  probate  was  at  Common  Law 
released  (c)  :  but  the  debt  of  one  of  several  executors  who 
refused  was  released  if  the  others  administered  (cc),  for  he 
must  have  been  made  a  co-plaintiff  in  all  actions  by  the  other 
executors.  Since  the  passing  of  20  &  21  Vict.  c.  77,  s.  79, 
which   enacts   that   the   rights    of   an   executor   renouncing 

(a)  Judic.  Act,  1873,  s.  25,  subs.  c)  Wankford  v.  Wankford,  1 
11.  Seeder  Lord  Cairns  in  Pugk  Salk.  307.  See  contra,  Abram  v. 
v.  Heath,  7  App.  Cas.  237.                    Cunningham,   2  Ventr.   303,   and 

(b)  Needham's  case,  8  Co.  136,  a.      Butler's  notes  to  Co.  Lit.  264,  b. 
(bb)  Wankford  v.  Wankford,  1  {cc)  1  Salk.  308.    Bac.  Abr.  Tit. 

Salk.  299.      Wentw.  Off.  Ex.  c.  2      Exors.  (A.)   10,  note  to  Cabell  v. 
(14th  Edit.).      Com.  Dig.  Admon.      Vaughan,  1  Saund.  291. 
(B.  5.) 
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probate  are  to  cease  as  if  lie  had  not  been  named  an  executor 
in  the  will,  it  would  seem  as  if  the  debt  of  a  renouncing 
executor  is  not  released.  The  mere  fact  of  an  executor  not 
proving  does  not  seem  to  prevent  the  debt  being  released. 
At  all  events  an  opportunity  would  be  given  him  to  come  in 
and  prove  (d). 

It  must,  however,  be  observed,  that,  as  between  the  debtor 
executor  and  the  creditors  of  the  testator,  this  doctrine  was 
applicable  only  in  cases  where  there  were  assets  sufficient  to 
satisfy  the  testator's  debts  (del)  :  For  it  would  be  unfair  to 
defraud  the  creditors  of  their  just  debts  by  a  release  which 
is  absolutely  voluntary  (e) ;  And  therefore  the  debt  due  from 
the  executor  was  considered,  on  their  behalf,  as  assets  in  his 
hands  (ec)  :  Accordingly  it  was  said  by  Lord  Holt  (/),  that 
when  the  obligee  makes  the  obligor  his  executor,  the  debt  is 
assets,  and  the  making  him  executor  does  not  amount  to  a 
legacy,  but  to  payment  and  release  :  And  that  if  H.  be  bound 
to  J.  S.  in  a  bond  of  1001. ,  and  then  J.  S.  makes  H.  his 
executor,  H.  has  actually  received  so  much  money,  and  is 
answerable  for  it ;  and  if  he  does  not  administer  so  much,  it 
is  a  devastavit. 

It  must  further  be  remarked,  that,  where  the  debtor  is 
•appointed  executor,  the  suspension  of  the  remedy  is  the 
voluntary  act  of  the  creditor,  and  therefore  the  action  was  for 
ever  gone :  But  the  effect  was  different,  where  the  remedy  is 
suspended  by  the  act  of  law  (g) :  Thus,  if  administration  of  Debtor 
the  effects  of  a  creditor  were  committed  to  the  debtor,  this  administrator. 

(d)  He  Applebee,  [1891]  3  Ch.  186.  Dorchester  v.  Webb,  Cro. 
422.  Car.     373.      Touchst.    497,    498. 

(dd)  Bac.  Abr.  Exors.  (A.)  10.  Wankford  v.  Wankford,    1    Salk. 

(e)  2  Black.  Com.  512  :  If  the  305,  by  Holt,  C.  J.  The  author 
testator,  says  Lord  Talbot,  in  of  "  The  Office  of  an  Executor," 
Brown  v.  Selwyn,  Cas.  temp.  Talb.  seems  to  be  of  opinion  that  the 
241,  242,  had  expressly  given  it  debt  will  be  assets  in  equity  only  : 
away,  even  tliat  could  not  have  ch.  2,  pp.  73,  74,  14th  edit, 
screened  it  from  debts.  (/)  1  Salk.  306. 

(ce)  Holliday   v.  Boas,    1    Boll.  (g)    Wankford  v.  Wankford,   1 

Abr.  920,  921.     Exors.  (G.)  pi.  13.       Salk.  303,  by  Powell,  J. 
Woodward  v.  Lord  Darcy,  Plowd. 
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being  by  act  of  law,  was  held  to  be  only  a  temporary  privation 
of  the  remedy  (/<)  :  Therefore,  if  the  obligor  of  a  bond  took 
out  administration  to  the  obligee,  and  died,  the  administrator 
de  bonis  non  of  the  obligee  might  maintain  an  action  for  such 
debt  against  the  executor  of  the  obligor  (i).  Again,  if  the 
executrix  of  the  obligee  married  the  obligor,  such  marriage 
was  no  release  of  the  debt ;  for  the  testator  had  done  no  act 
to  discharge  it  (k)  :  Consequently,  the  remedy  was  merely 
suspended  by  the  legal  effect  of  the  coverture ;  and,  on  her 
death,  the  administrator  de  bonis  non  was  equally  entitled  to 
that  debt,  as  to  any  others  outstanding  (/) :  But  if  the  obligee 
made  the  wife  of  the  obligor  his  executrix,  this  operated  as  a 
release  (m). 

It  was  decided  in  Caiveth  v.  Phillips  (n),  that  making  a 
debtor  executor  durante  minore  (date  of  another  person  does 
not  discharge  the  debt ;  on  the  ground  that  the  debtor  is  only 
executor  in  trust  for  the  other  during  his  minority. 

It  may  also  be  proper  in  this  place  to  mention  the  case  of 
Stapleton  v.  Truclock  (o)  :  There  the  testator  made  B.  and 
C.  his  executors,  and  added,  "  I  Will  that  C.  shall  pay  to  my 
other  executor  all  such  debts  as  he  oweth  me,  before  he  shall 
meddle  with  anything  of  this  my  Will,  or  take  any  advantage 
of  this  my  Will  for  the  discharge  of  the  same  debts,  for  that 
I  have  made  him  one  of  my  executors  :  "  And  it  was  held 
that  C.  could  not  administer,  or  be  executor,  before  he  paid 
the  debts. 
In  Equity.  The  effect  in  equity  ( p)  of  the  appointment  of  a  debtor  to 

the  office  of  executor,  is,  as  there  has  already  been  occasion  to 
state,  that  the  debt  due  from  the  debtor  executor  is  considered 

(h)  Wentw.  Off.  Ex.   Cli.  2,  p.  (/)  Crosman's  case,  1  Leon.  320. 

76,  14th  edit.     Needham's  case,  8  Wankford   v.    Wankford,  1    Salk.. 

Co.  136,  a.     Wankford  v.  Wank-  306,  by  Holt,  C.  J.     Toller,  349. 

ford,  1  Salk.  306,  by  Holt,  C.  J.  (m)  Fryer  v.  Gildridge,  Hob.  10. 

(i)  Lockier  v.  Smith,  1  Sid.  79.  Be  Price,  11  C.  D.  163. 

Hudson  v.  Hudson,  1  Atk.  461.  (n)  1  Lord  Eaym.  605. 

(/.-)  Needham's  case,  8  Co.  136,  a.  (o)  3  Leon.  2,  pi.  6. 

Co.  Lit.  264,  b.   Wankford  v.  Wank-  (y)  See  ante,  p.  1176. 
ford,  1  Salk.  306,  by  Holt,  C.  J. 
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to  have  been  paid  to  him  by  himself;  and  upon  this  suppo- 
sition it  is  an  established  rule  in  Equity  that  the  executor 
shall  be  accountable  for  the  amount  of  his  debt  as  assets  (q)  : 
And  it  should  seem  to  be  now  clearly  settled,  that  the  debt 
is  general  assets,  not  only  for  the  payment  of  the  testator's 
debts,  but  also  of  his  legacies  (r).  And  if  the  debt  were  a 
specialty  debt,  it  would  have  remained  so,  and  would  have 
retained  its  priority  as  against  the  estate  of  the  executor,  in 
the  event  of  his  death,  as  though  a  stranger  had  been 
appointed  executor  (s). 

There  are,  indeed,  some  authorities  for  considering  the 
appointment  in  the  light  of  a  specific  legacy  to  the  debtor 
for  the  purpose  of  discharging  the  debt,  and  that,  therefore, 
although,  like  all  other  legacies,  it  shall  not  be  paid  or  re- 
tained till  the  debts  are  satisfied,  yet  the  executor  has  a  right 
to  it  exclusive  of  the  other  legatees  (t)  :  And  Lord  Talbot,  in 
Brown  v.  Selwyn  («)>  speaks  of  the  question  as  being  at  that 
time  unsettled,  whether  such  a  debt  was  assets  to  pay  legacies 
in  general,  though  he  inclines  to  be  of  opinion  in  the  affirma- 
tive.     However,  Lord  Thurlow,  in   Carey  v.  Goodinge  (x), 

(7)    See  tin-  judgment  of  Lord  111.    Berry  v.  Usher,  11  Ves.  90. 

Tenterden,  in  Freakley  v.  Fox,  9  Simmons  v.  Gutteridge,    13   Ves. 

B.  &  C.  134.    In  Ingle  v.  Richards,  264.    Bac.  Abr.  Exors.  (A.)  10.    Rt 

28  Beav.    36G,    a  testator  died  in  Price,  11  C.  D.  163.     See  also,  In 

1842,  having  appointed  T.  R.  and  the  goods  of  Boddington,  6  Notes 

others  his  executors  ;  T.  R.,  who  of  Cas.  18.     Tomlin  v.  Tomlin,  1 

owed  the  testator  300/.  on  his  pro-  Hare,  247. 

missory    note,  did   not  prove   the  (s)  Turner  r.  Cox,  8  Moo.  P.  C. 

Will  till  1855  :    And  it  was  held  288,  315. 

by  Romilly,  M.  11.,  that  he  could  (t)  Co.  Litt.  264,  6.  note  (1),  by 

not   then   set    up    the  Statute  of  Butler.  2  Black.  Com.  512.  Toller, 

Limitations  in  respect  of  the  debt ;  349  :  But  Lord  Holt,  in  "Wankford 

— that  the  act  of  proving  had  re-  v.  Wankford,  1   Salk.  306,  denies 

lation  to  the  testator's  death  ;  and  that  the  making  a  debtor  executor 

that    he   must    be   considered    as  amounts  to  a  legacy  :  And  even  if 

having  the  300?.  in  his  hands  as  it  did,  it  should  seem  that  he  would 

assets  and  be  charged  therewith,  have  no  right  of  retainer  against 

with  interest,  from  1855.  other  specific  legatees  :    See  post, 

(r)  Find   v.  Rumcey,  Yelv.  160.  p.  1211. 
Phillips   v.   Phillips,  2  Freem.  11.  (w)  Cas.  temp.  Talb.  242. 

Errington  v.  Evans,  2  Dick.  456.  (x)  3  Bro.  C.  C.  111. 

Carey  v.  Goodinge,  3  Bro.  C.  C. 
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and  Sir  William  Grant,  in  Berry  v.  Usher  (y),  treat  the  point 
as  perfectly  settled,  that  the  appointment  of  a  debtor  to  be 
executor  is  no  more  than  a  parting  with  the  action,  and  that 
a  trust  is  accordingly  raised  in  equity,  not  only  for  a  residuary 
legatee  (z),  but  even  for  a  next  of  kin  (a). 

The  appointment  of  a  debtor  as  executor  will  operate  even 
in  equity  as  a  release  of  the  debt  if  the  rights  of  creditors  are 
not  interfered  with,  and  there  is  evidence  to  show  the  inten- 
tion of  the  testator  to  release  the  debt  by  the  appointment, 
because,  there  being  a  legal  act  which  released  the  obligation, 
there  is  in  such  case  no  equity  against  the  debtor  to  deprive 
him  of  the  benefit  (b) . 

3.  Of  the  effect  of  appointiwj  a  Creditor  to  be  Executor. 

There  has  already  been  occasion  to  consider  the  privilege 
enjoyed  by  a  creditor,  who  is  appointed  to  the  office  of  exe- 
cutor, of  retaining  for  his  own  debt  out  of  the  assets,  in 
priority  to  all  other  creditors  of  equal  degree  (c)  :  But  it 
remains  further  to  investigate  how  far  that  appointment  and 
the  consequent  privilege  operate  as  an  extinguishment  of  the 
claim  of  the  executor. 
Where  creditor  If  a  debtor  makes  his  creditor,  or  the  executor  of  his 
executor :  creditor,  his  executor,  this  alone  is  no  extinguishment  of  the 

debts  though  there  be  the  same  hand  to  receive  and  pay  : 
Yet  if  the  executor  lias  assets  of  the  debtor,  it  is  an  extin- 
guishment ;  because  then  it  is  within  the  rule  that  the  person 

(//)  11  Ves.  90.  intention  in  testator's  lifetime  to 

(z)  Brown  v.  Selwyn,  Cas.  temp.  forgive  the  debt :  (c)  the  circum- 

Talb.  240.  stances  rendering  it  inequitable  for 

(«)  Carey  v.  Goodinge,  3  Bro.  C.  the  residuary  legatee  to  refuse  to 

C.  1 10.  give  effect  to  the  intention  of  the 

(h)  Strong  v.  Bird,  L.  R.  18  Eq.  testator  as  proved.     The  evidence 

315.      See    also   the  case    of   Re  would    seem  admissible    on    the 

Applebee,   [1891]   3   Ch.    422,   in  ground  that  it  is  not  to  alter  or 

which  Strong  v.  Bird  was  followed,  add   to   the   will,  but   merely   to 

and  in  which  Stirling,  J.,  discusses  negative   an  equity  in  favour   of 

the   admissibility   of  evidence  to  the  residuary  legatee  arising  on  a 

prove   (a)    the  intention    of    the  presumption, 

testator  to  release  the  executor  by  (c)  See  ante,  p.  883  et  acq. 
means  of  his  appointment :  (6)  the 
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•who  is  to  receive  the  money,  is  the  person  who  ought  to  pay 
it :  But  if  he  has  no  assets,  then  he  is  not  the  person  who 
ought  to  pay,  though  he  is  the  person  that  is  to  receive  it  (d)  : 
The  debt,  in  other  words,  is  not  extinct,  unless  upon  a  sup- 
position that  the  executor  has  assets,  which  he  may  retain  to 
pay  himself  (e). 

Therefore,  if  the  obligor  makes  the  obligee  his  executor, 
and  he  has  no  assets,  he  may  sue  the  heir,  if  the  heir  be 
bound  (/) :  But  it  is  said,  that  if  he  pay  himself  any  part  of 
his  debt  by  retaining  out  of  the  assets,  he  cannot  sue  the  heir 
for  the  residue  ;  for  he  cannot  apportion  his  debt,  but,  he 
ought  to  retain  goods  for  the  whole,  or  have  an  action  for  the 
whole  against  the  heir  (g). 

The  law  is  the  same,  if  one  of  several  joint  and  several  where  one  of 

several  debtors 

debtors  makes  their  common  creditor  his  executor  :   There-  makes  the 

fore  if  such  an  executor  has  assets,  the  debt  is  extinct,  and  he  e^n Jr . 
cannot  sue  the  other  debtor ;  for  the  having  assets  amounts 
to  payment  (h).     Thus,  in  the  case  of  Locke  v.  Crosse  (i),  the 


(d)  Woodward  v.  Lord  Dairy, 
Plowd.  185.  Fryer  v.  Gildridge, 
Hob.  10.  Cock  v.  Cross,  2  Lev. 
73.  Wankford  v.  Wankford,  1 
Salk.  305,  by  Bolt,  C.  J. 

(e)  By  Powell,  J.,  in  Wankford 
r.  Wankford,  1  Salk.  304.  Ac- 
cordingly, where  a  promissory  note 
was,  at  maturity,  in  the  hands  of 
the  payee,  who  was  one  of  the  two 
executors  of  the  drawer,  and  it  was 
afterwards  endorsed  by  the  payee 
to  the  plaintiff,  who,  as  indorsee, 
sued  the  payee  and  his  co-executor 
as  the  executors  of  the  drawer  ; 
and  they  pleaded  the  facts  above 
stated,  alleging  also  that  the  payee 
had  assets  of  the  testator  before  the 
endorsement ;  it  was  held,  that  the 
allegation  as  to  the  payee  having 
assets  were  material,  for  otherwise 
the  debt  was  not  gone,  and  the 
instrument  was  still  negotiable : 
It  was  further  held  that  the  alle- 


gation must  be  taken  to  mean  legal 
assets  presently  available  ;  and, 
therefore,  it  was  not  sustained  by 
proof  that  the  testator  had  devised 
to  the  payee  a  house  charged  with 
a  sum  of  money,  payable  within 
twelve  months  after  his  death,  to 
be  applied  in  payment  of  debts  and 
legacies  :  Lowe  v.  Peskett,  16  C. 
B.  500.  Richards  v.  Moloney,  2 
Ir.  Ch.  1. 

(/)  1  Boll.  Abr.  940,  (M.)  pi.  5. 
Pidgeon  v.  Pitts,  2  Show.  401,  pi. 
273.  Wankford  v.  Wankford,  1 
Salk.  304,  by  Powell,  J.  Co.  Lit. 
264,  b.  note  by  Butler. 

((/)  Woodward  v.  Lord  Darcy, 
Plowd.  185,  186.  Wentw.  Off.  Ex. 
78,  14th  edit. 

(h)  Wankford  v.  Wankford,  1 
Salk.  305,  by  Holt,  C.  J. 

{%)  Cited  by  Holt,  C.  J.,  1  Salk. 
305. 
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Action  by 
creditor 
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for  his  own 
debt  against 
executor  cle 
son  tort. 
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obligee  was  made  executor  to  one  of  two  joint  and  several 
obligors,  and  in  an  action  by  him  against  the  other,  where 
the  matter  was  pleaded,  the  plea  was  held  to  be  bad,  because 
it  did  not  show  to  what  value  the  assets  were  that  the  plain- 
tiff administered  :  but  if  the  defendant  had  shown  that  the 
plaintiff  had  administered  goods  to  the  value  of  the  debt  in 
demand,  it  had  been  a  good  plea. 

Again,  the  same  doctrine  prevails  where  the  debtor  appoints 
his  creditor  to  be  one  of  several  executors,  if  the  creditor 
administers  (k) :  But  if  the  creditor  neither  proves  the  Will, 
nor  acts  as  executor,  he  may  bring  an  action  against  the  other 
executor  (I) ;  nor  is  it  necessary,  to  enable  him  so  to  do,  that 
he  should  renounce  in  the  Court  of  Probate  (?»■).  So  if  the 
debtor  makes  the  creditor  and  another  his  executors,  and  the 
creditor  does  not  administer,  but  dies,  his  executor  shall  have 
an  action  against  the  surviving  executor  (»). 

It  may  be  proper,  in  this  place,  to  mention  the  case  of 
Ashley  v.  Childers  (o)  :  There  a  man  died  intestate,  and  a 
stranger  possessed  himself  of  the  intestate's  goods  :  After- 
wards letters  of  administration  were  granted  to  a  creditor  of 
the  intestate,  who  brought  an  action  for  the  debt  due  to  him 
by  the  intestate,  against  the  stranger,  as  executor  of  his  own 
wrong  :  The  question  was,  whether  the  creditor,  by  taking 
the  letters  of  administration,  had  not  suspended  his  action  for 
the  time  he  continued  to  be  administrator  :  And  Twisden,  J., 
held  that  he  had  :  But  the  rest  of  the  Court  held,  that,  as 
there  was  an  averment  by  the  plaintiff  that  he  had  no  assets 
to  satisfy  his  debt,  the  action  was  not  suspended,  but  was 
sustainable  ;  for  the  reason  why  the  creditor's  taking  out 
administration  is  said  to  suspend  or  extinguish  the  action, 
is  on  supposition  of  assets. 


(k)  Woodward  v.  Lord  Darcy, 
Plowd.  184.  Dorchester  v.  Webb, 
Cro.  Car.  372. 

(I)  Dorchester  v.  Webb,  W. 
Jones,  345. 

(m)  Rawlinson  r.  Shaw,  3  T.  E. 


557. 

(n)  Woodward  r.  Lord  Darcy, 
Plowd.  184. 

(o)  1  Roll.  Abr.  940,  Extinguish- 
ment, (M.)  pi.  5. 
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CHAPTEK    THE    THIED. 

OF    THE    ADEMPTION     OF    LEGACIES. 

IF  a  gift  to  one  legatee  in  the  earlier  part  of  a  Will  be   Ademption  by 

.      ,-,        inconsistent 

inconsistent  with  a  subsequent  gift  to  another  legatee  in  the  iegacy. 
Will,  or  in  a  codicil,  this  inconsistency  operates  as  an  ademp- 
tion or  revocation  of  the  earlier  gift  (a). 

SECTION    I. 
Of  the  Ademption  of  Specific  Legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a 
specific  legatee  to  his  legacy,  the  thing  bequeathed  must,  at 
the  testator's  death,  remain  in  specie  as  described  in  the  Will : 
otherwise  the  legacy  is  considered  as  revoked  by  ademption. 
For  instance,  if  the  legacy  be  of  a  specified  chattel  in  posses- 
sion, as  of  a  gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth, 
the  legacy  is  adeemed,  not  only  by  the  testator's  selling  or 
otherwise  disposing  of  the  subject  in  his  lifetime,  but  also  if 
he  should  change  its  form  so  as  to  alter  the  specification  of 
it ;  as  if  he  should  convert  the  gold  chain  into  a  cup,  or  the 
wool  into  cloth,  or  make  the  piece  of  cloth  into  a  garment, 
the  legacy  shall  be  adeemed  (b). 

It  must  be  here  observed  that  the  rule  of  ademption  does  Demonstrative 
not  apply  to  demonstrative  legacies  :    /'.  c.  to  legacies  of  so    egacie 

(a)  See  Kermode  v.  McDonald,  drowned ;  it  was  held,  that  as  it 
L.  E.  1  Eq.  459,  460.  L.  E.  3  Ch.  could  not  be  shown  that  the 
584.  testator     died    before    the    goods 

(b)  Ashburner  v.  M'Guire,  2  perished,  the  legatee  had  no  in- 
Bro.  C.  C.  110.  So  where  the  tes-  terest  in  them,  and  no  claim  on 
tator  took  the  goods  bequeathed  the  money  for  which  they  had 
with  him  on  a  voyage,  and  the  been  insured  :  Durrant  v.  Friend, 
sbip  was  lost  at  sea,  and  the  5  De  G.  &  Sm.  343.  See  ante, 
goods     perished,     and     lie     was  p.  1072.  . 
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much  money  with  reference  to  a  particular  fund  for  payment : 
as  for  instance,  legacies  given  out  of  a  particular  stock  (c),  or 
debt  (d),  or  term  (<?)  :  for  although  the  particular  fund  be  not 
in  existence  at  the  testator's  death,  the  legatees  will  be 
entitled  to  satisfaction  out  of  the  general  estate  (/). 

It  is  now  proposed  further  to  consider  the  rule  above  laid 
down,  and  certain  qualifications  of  it,  by  applying  it  to  some 
of  the  examples  of  specific  legacies  heretofore  adduced  (g). 
Ademption  of  As  to  the  ademption  of  specific  legacies  of  debts  and 
of  a  debt ;  securities  for  money  :  If  a  debt  specifically  bequeathed  be 
received  by  the  testator,  the  legacy  is  adeemed  :  because  the 
subject  is  extinguished,  and  nothing  remains  to  which  the 
words  of  the  Will  can  apply  (h).  Thus,  in  Eider  v.  Wager  (i)r 
the  testator  specifically  bequeathed  to  A.  part  of  a  debt  due 
to  him  from  B.,  and  the  remainder  to  C.  :  The  testator  called 
in  the  money  :  And  Lord  King  determined  that  the  legacy 
was  extinguished ;  and  further  held  in  the  same  case,  the 
testator  having  bequeathed  to  D.  a  debt  which  D.  owed  him, 
that  this  legacy  was  adeemed  by  payment  of  the  money  in 
his  lifetime  (j).  So  in  Barker  v.  Bayner  (k),  the  testator 
effected  two  policies  of  insurance  on  the  life  of  his  wife,  the 
one  for  600L  and  the  other  for  1,500Z.,  payable  to  himself, 
his  executors,  &c,  within  six  months  of  his  wife's  death  :  By 
his  Will,  he  gave  all  his  right,  title,  and  interest  in  the  poli- 
cies, the  policies  themselves,  and  all  the  benefit  and  advantage 
thereof,  to  his  executors  and  trustees,  to  pay  the  yearly  pre- 
miums during  his  wife's  life  ;  and  after  her  death,  he  directed 
certain  payments  to  be  made  out  of  the  money  to  be  received, 
and  the  remainder  to  be  placed  out  upon  securities  at  interest, 
and  disposed  of  the  principal  and  interest  by  the  Will :  He 
survived  his  wife,  and  himself  received  the  amount  of  the 
policies,  and,  after  applying  part  of  the  money  to  particular 

(c)  Ante,  p.  1027.  (h)    Baclrick  v.  Stevens,  3  Bro. 

{d)  Ante,  p.  1030.  C.  C.  431. 

(e)  Ante,  p.  1032.  (t)  2  P.  Wms.  329,  330. 

ff)  Ante,  p.  1021.  (j)  2  P.  Wms.  331. 

(g)  Ante,  p.  1022  et  serf  (k)  5  Madd.  208. 
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purposes,  placed  the  remainder  out  at  interest  upon  securities, 
which  were  left  in  the  hands  of  the  executors  :  Sir  John 
Leach  held,  that  the  specific  testamentary  disposition  of  the 
policies  were  adeemed  :  And  this  decision  was  confirmed  on 
appeal  by  Lord  Eldon  (/).  Again,  in  Gardner  v.  Hatton  (m), 
a  testator  bequeathed  the  interest  of  7,000/.  secured  on  mort- 
gage of  an  estate  at  Worstead,  in  the  county  of  Norfolk, 
belonging  to  Mr.  Robert  Tuck  ;  The  7,000/.  and  interest 
were  received  after  the  date  of  the  "Will  by  the  testator's 
agent,  on  his  account,  and  immediately  afterwards,  6,000/., 
part  of  it,  was  invested  on  another  mortgage,  and  the  re- 
mainder was  paid  into  a  bank  in  which  the  testator  had 
no  other  monies,  but  was  afterwards  drawn  out  by  a  person 
to  whom  the  testator  had  given  a  check  for  the  amount : 
And  Sir  L.  Shadwell,  Y.-C,  held  that  the  legacy  was  specific, 
and  notwithstanding  the  6,000/.  remained  due  on  the  second 
mortgage  at  the  testator's  death,  that  the  legacy  was  wholly 
adeemed. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically 
bequeathed  will  operate  as  an  ademption  pro  tanto.  Thus, 
in  Ashburner  v.  M'Guire  (n),  where  a  bond  debt  was 
bequeathed,  the  obligor  became  bankrupt,  and  the  testator 
received  a  dividend  under  the  commission  in  respect  of  the 
debt :  Lord  Thurlow  held,  that  this  receipt  was  an  ademption 
pro  tanto.  So  in  Fryer  v.  Morris  (o),  where  the  specific 
legacy  was  of  money  due  on  a  note  for  400/.,  and  the  testatrix 
received  38o/.  18s.  of  the  debt,  Sir  Wrilliam  Grant  determined 
that  the  receipt  of  that  sum  was  an  ademption,  on  the  ground 
of  all  the  preceding  decisions,  viz.  that  the  thing  given  and 
described  no  longer  existed. 

Such  being  the  principle  by  which  the  ademption  of 
specific  legacies  is  governed,  the  fallacy  is  obvious  of  a  dis- 
tinction formerly  taken  with  respect  to  a  specific  legacy  of  a 

(/)  2  Russ.  Chanc.  Cas.  122.  See  (m)  6  Sim.  93. 

fur  further  examples,  Bircla>.  Baker.  (n)  2  Bro.  C.  C.  108. 

Mosely,  375.     Stanley  v.  Potter,  2  (o)  9  Ves.  360. 

Cox,  180. 

W.E. — VOL.   II.  U 
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debt,  viz.  between  a  compulsory  and  a  voluntary  payment  of 
it  to  the  testator  ;  but  it  was  finally  established,  according  to 
the  words  of  Lord  Thurlow,  in  Humphries  v.  Humphries  (oo), 
that  "  the  only  rule  to  be  adhered  to  is  to  see  whether  the 
subject  of  the  specific  bequest  remained  in  specie  at  the  time 
of  the  testator's  death  ;  for  if  it  did  not,  then  there  must  be 
an  end  of  the  bequest ;  and  the  idea  of  discussing  what  were 
the  particular  motives  and  intention  of  the  testator  in  each 
case,  in  destroying  the  subject  of  the  bequest,  would  be  pro- 
ductive of  endless  uncertainty  and  confusion  "  (p). 

A  distinction  was  made  by  Sir  John  Stuart,  V.-C,  in  the 
case  of  Clark  v.  Browne  (q),  between  the  gift  of  a  debt 
qua  debt  and  the  gift  of  the  sum  of  money  produced  when 
the  debt  shall  have  been  recovered  and  ceased  to  exist  as 
a  debt;  as  for  example,  where  there  is  a  gift  of  "  whatever 
sum  may  be  received  from  my  claim  on  A.  B."  :  In  such  a 
case  it  may  be  inferred  that  the  testator  contemplated  the 
recovery  of  the  debt  in  his  own  lifetime,  and  that  the  subject 
of  the  gift  is  not  the  debt  itself,  but  the  amount  recovered  in 
respect  of  it ;  and  the  receipt  of  such  amount  by  the  testator 
will  be  no  ademption  :  at  all  events  if  he  sets  it  apart,  and 
does  not  mix  it  with  the  general  mass  of  his  property.  But 
from  this  decision,  as  well  as  from  that  of  Sir  W.  Grant  in 
the  earlier  case  of  Le  Grice  v.  Finch  (r),  Sir  G.  Jessel,  M.  R., 
dissented  (s),  holding  these  cases  always  to  be  cases  of  construc- 
tion ;  that  is,  to  turn  on  the  question  whether  the  gift  was  of 
the  money  as  invested,  or  of  the  proceeds  of  the  fund  however 
invested  (t). 

(oo)  2  Cox,  1S5.  30  C.  D.  92,  per  Bacon,  V.-C. 

(l>)  Jones  v.  Southall,  32  Deav.  (0  In  Moore  v.  Moore,  29  I3eav. 

31.     For  an  instance  of  a  receipt  496,  and  Morgan  v.  Thomas,  6  C. 

which   does    not    amount  to    an  D.    176,  it  was  held,  on  the  con- 

ademption,  see  Craves  v.  Hughes,  struction  of  the  Wills  in  question, 

4  Madd.  381.  that  the  gift  was  of  the  proceeds 

(q)  2  Sm.  &  G.  524.  of  the  fund  and  that  the  money 

(r)  3  Mer.  50.  could  be  traced.     See  Accord.     He 

(.s)  Harrison  v.  Jackson,  7  C.  D.  Johnstone's  Settlement,   14  C.  D. 

339.     See  also  Manton  v.  Tabois,  162,  which  was  a  case  of  a  Will 
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When  stock  is  specifically  bequeathed,  and  it  does  not 
wholly,  or  does  only  in  part  exist  at  the  testator's  death,  the 
legacy  will  either  be  totally  or  partially  adeemed,  as  the  case 
may  be.  Thus,  in  Ashburner  v.  M'Guire  (u),  the  testator 
made  the  following  bequest :  "  To  A.,  now  at  school,  &c,  my 
capital  stock  of  1,000/.  in  the  India  Company's  stock,  with 
the  dividends,  &c. :  "  The  fund  was  afterwards  sold  by  the 
testator  :  And  Lord  Thurlow  decided,  that  the  legacy  was 
adeemed  (.r). 

And  it  is  said,  that  the  legacy  is  irretrievably  adeemed  by 
the  sale  of  the  stock  ;  and  will  not  be  revived  by  a  new 
purchase  of  similar  stock  by  the  testator  (//).  In  Pattison  v. 
Patti8on  (z),  a  testator  gave  to  Margaret  Forbes,  whom  he 
afterwards  married,  among  other  bequests  the  sum  of  50/. 
Long  Annuities,  which  he  described  as  purchased  with 
1,000/.  left  him  by  the  Will  of  James  Tillard  :  After  his 
marriage  ho  made  a  codicil,  by  which  he  confirmed  to  his 


ademption  of  a 
specific  legacy 
of  stock. 


made  in  exercise  of  a  power  oi' 
appointment,  and  the  legacies  were 
held  not  to  be  adeemed  by  a  sub- 
sequent change  of  investment. 

(u)  2  Bro.  C.  C.  108. 

(as)  Where  there  was  a  bequest 
of  li  1,0007.  D.  Stock  in  the  London 
and  North  Western  Railway  Com- 
pany now  standing  in  the  names 
of  the  trustees  of  my  settlement," 
which  was  subsequently  to  the  Will 
paid  oil'  by  the  company  and  re- 
invested by  the  testator's  desire  in 
the  purchase  of  other  securities,  it 
was  held  that  the  legacy  was 
adeemed :  Harrison  v.  Jackson,  7 
< '.  I).  339.  And  where  a  testator 
having  certain  debentures  at  the 
date  of  his  Will  thereby  gave  "  all 
my  debentures"  upon  certain  trusts, 
and  after  the  date  of  the  Will  the 
testator  exercised  an  option  given 
to  him  by  the  company  who  bad 
issued    the   debentures   and    con- 


verted them  into  debenture  stock 
of  the  same  company  ;  it  was  held 
that  the  debenture  stock  did  not 
pass  :  Re  Lane,  14  C.  D.  856.  A 
gift  of  "all  my  interest  in  the 
Coventry  Street  Estate  "  was  held 
to  be  adeemed  by  the  sale  of  the 
estate  subsequently  to  the  Will, 
although  the  purchase-money  stood 
nu  deposit  at  the  testator's  hankers 
at  the  time  of  his  death  :  Man  ton 
r.  Tabois,  30  C.  D.  92.  It  often 
happens  that  a  gift  held  not  to  be 
specific,  but  general,  fails  through 
the  non-existence  of  a  standard  of 
value  :  Re  Gray,  3G  C.  D.  205. 

(y)  But  see  the  dicta  of  Lord 
Talbot  in  Partridge  v.  Partridge, 
Cas.  temp.  Talb.  227;  of  Lord 
Hardwicke  in  Avelyn  v.  Ward,  1 
Yes.  Sen.  426  ;  and  of  Sir  Thomas 
Clarke,  in  Drinkwater  v.  Falconer, 
2  Yes.  Sen.  625. 

(-)  1  M.  &  K.  12. 


not  adeemed. 
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wife  the  benefits  given  to  her  by  his  Will,  in  addition  to  the 
provision  made  for  her  by  her  marriage  settlement :  He 
afterwards  sold  his  Long  Annuities,  and  with  the  produce 
purchased  new  Annuities,  which  differed  only  from  the  Long 
Annuities  by  being  terminable  a  quarter  of  a  year  sooner : 
Subsequently  to  this  transaction,  he  made  another  codicil, 
by  which  he  confirmed  his  Will  and  former  codicil:  And 
Sir  John  Leach,  M.  R.,  held,  that  the  legacy  of  50/.  Long 
Annuities  was  adeemed :  his  Honour  observing  that  the  law 
settled,  that  a  legacy  is  adeemed  if  the  specific  thing  do  not 
exist  at  the  testator's  death. 
Cases  where  But  no  ademption  will  take  place  when  the  stock  specifi- 

specific  lc'uov 

■t  stock  is  '  eally  bequeathed  is  exchanged  by  act  of  law ;  as  when  a  fund 
is  converted  into  one  of  a  different  description  by  Act  of 
Parliament  (a)  ;  nor  where  the  stock  has  been  transferred 
into  another  fund  by  a  trustee  without  the  knowledge  or 
authority  of  the  testator  (b) ;  nor  where  the  stock  is  merely 
transferred  with  the  testator's  consent,  from  the  name  of 
his  trustee  into  his  own  (c)  ;  or,  as  it  should  seem,  from  the 
names  of  old  to  those  of  new  trustees,  or  from  the  specified 
fund  to  a  fresh  security,  under  a  power  so  to  do  :  Nor, 
perhaps,  will  the  legacy  be  adeemed,  when  the  testator  lends 
the  stock  specifically  bequeathed,  on  condition  of  its  being- 
replaced  (d). 

In  Basan  v.  Brandon  (c),  a  testator,  resident  in  Jamaica, 
bequeathed  to  A.  B.  2,000/.,  part  of  a  sum  of  7,000/.  in  the 


(a)  Partridge  r.  Partridge,  Cas.  was   found   a   lunatic   and   hj  an 

temp.    Talb.    226.      Bronsdon   r.  <>nhr  in  the  lunacy  certain  shares 

Winter,  Amid.  59.     See  also  Oakes  specifically   bequeathed   were    di- 

v.  Oakes,  9  Hare,  666.  rected  to  be  sold  and  the  proceeds 

(6)  Shaftesbury  v.  Shaftesbury,  2  invested   in    other   securities,   the 

Vern.  747.     So,  where  the  subject  bequest  of  such  shares  was  held  to 

of  a  specific  legacy  was  sold  during  be  adeemed  :  Jones  v.  Green,  L.  K. 

the  testator's  lunacy,  by  his   son,  5  Eq.  555.     Re  Freer,  22  C.  D.  622. 

it  was  held  by  Stuart,  V.-C,  that  (c)  Dingwell  r.  Askew,  1   Cox, 

there  was  no  ademption  :  Jenkins  427. 

v.  Jones,  L.  R.  2  Eq.  323.     But  (d)  1  Rop.  Leg.  3rd.  edit.  292. 

where  after  the  "Will  a    testator  («)  8  Sim.  171. 
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hands  of  bis  agents  in  England  and  received  by  them  from 
the  Transport  Board  on  his  account :  The  testator  after- 
wards went  to  Philadelphia,  where  he  died :  Seven  days 
before  his  death,  he  wrote  to  his  agent  in  Jamaica,  desiring 
him  to  order  his  agents  in  England  to  invest  all  his  moneys 
in  their  hands  received  from  the  Transport  Board,  in  any 
stock  most  beneficial  to  his  estate :  The  agent  wrote  accord- 
ingly; but,  some  time  before  his  letter  arrived  in  England, 
the  agents  there,  had,  of  their  own  accord,  invested  the 
whole  of  the  testator's  moneys  in  their  hands  in  the  four 
per  cents.  :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the  legacy 
was  not  adeemed  :  his  Honor  being  of  opinion  that  the  un- 
authorized act  of  the  agents  could  not  alter  the  Will :  and 
that  a  mere  unexecuted  intention  to  change  the  state  of  a 
fund,  which  the  testator  might  have  revoked,  and  which,  in 
fact,  was  never  carried  into  execution,  cannot,  in  any  sense, 
be  considered  as  an  ademption. 

If  a  partner,  under  articles  providing  for  the  renewal  of  the  Ademption  of 
partnership,  specifically  bequeaths  his  share  of  the  profits  0f  partnership 
(naming  the  amount),  and  upon  the  expiration  of  the  old,  share: 
new  articles  are  entered  into,   by   which    his  share   of  the 
profits    is    altered,    the    legacy    will    not    be    revoked    by 
ademption  (/). 

As  to  ademption  of  specific  legacies  of  goods,  it  must  be  Ademption  of 
observed,  that  where  the    disposition  of   the  subject  is  not  of  goods  ?SaCy 
absolute,  the  legacy  will  not  be  adeemed  :  As  where  a  tes- 
tator pawns  or  pledges  an  article   specifically  bequeathed,  a  1,ot  ],y 
right  of  redemption  is  left  in  him,  and  passes  to  the  legatee 
nt  his  death  ;  so  as  to  enable  him  to  call  on  the  executor  to 
redeem  and  deliver  it  to  him  (g). 

The  ademption  of  a  specific   legacy  of  goods  will  some-  w]ien  b.v 

._,  iPT  mi  i  removal. 

times  be  effected  by  the  mere  removal  ot  them  :   Ihus  where 

(/)  Blackwell  v.  Child,  Aml>l.  (g)  Asliburner  r.  M'Guire,  2  Bro. 

2G0.  C.  C.  113,  by  Lord  Thurlow. 
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the  testator  bequeathed  all  his  books  at  his  chambers  in  the 
Temple  ;  and  afterwards  removed  his  books  into  the  country, 
this  was  held  to  extinguish  the  legacy  (/<).  So  where  the 
bequest  was  of  all  the  testator's  household  goods,  plate, 
linen,  china,  &c,  &c,  which  should  be  in  or  about  his  dwell- 
ing-house at  B.  at  the  time  of  his  death  :  and  he  afterwards 
took  another  house,  into  which  he  removed  the  greater  part 
of  the  furniture  from  the  house  at  B.  ;  this  removal  was  held 
an  ademption  (I).  Again,  where  the  testator  bequeathed  to 
his  wife  the  lease  of  his  house  in  Baker  Street,  and  the 
household  furniture,  plate,  pictures  and  certain  other  articles 
therein,  and  the  lease  having  expired  in  his  lifetime,  part  of 
the  furniture  was  sold,  and  the  remainder,  together  with  the 
plate,  pictures,  and  other  articles,  was  removed  to  a  house 
which  the  testator  took  in  Edward  Street,  it  was  held,  that 
the  legacy  was  adeemed ;  because  it  was  clear  that  the 
testator  made  the  bequest  of  the  furniture,  &c,  with  reference 
to  giving  the  lease,  and  that  he  had  in  contemplation  an 
enjoyment  of  the  house  with  the  furniture,  &c,  and,  con- 
sequently, that  the  bequest  had  totally  failed  by  the  change 
of  circumstances  (/.•). 

Cases  when'  But  no  ademption  by  removal,  it  should  seem,  will  take 

no  ademption 

by  removal.       place,  where  the  goods  are  removed  for  their  preservation, 

as  to  save  them  from  fire  (/) ;  or  where  they  are  removed  by 

fraud,  or  without  the  testator's  knowledge  or  authority  (m) ; 

or  where,  by  the  nature  of  the  place  described,  it  is  clear  that 

their  locality  was  not  referred  to,  as  essential  to  the  bequest 

as  in  the  case  of  a  specific  legacy  of  goods  in  a  ship  («)  ;  or 

where  the  testator  has  two  houses,  in  which  he  lives  alter- 


(h)  Green  v.   Symonds,    1  Bro.  (7)  Chapman    v.    Hart,    1    Ves. 

C.  C.  129,  in  note.     But  see  Cun-  Sen.  273.     Re  Johnston,  26  C.  D. 

ningham    v.    Boss,  post,   p.    1191.  538,  553. 

Norris  v.  Norris,  2>ost,  p.  1191 .  (m)  Shaftesbury  v.  Shaftesbury,  2 

(t)  Heseltine     v.    Heseltine,     3  Vern.  747. 

Madd.  276.     See  also  Spencer  v.  (n)  Chapman    v.    Hart,    1    Yes. 

Spencer,  21  Beav.  548.  Sen.  273. 

(k)  Colleton  v.  Garth,  6  Sim.  1 !). 
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liately,  and  being  possessed  of  one  set  of  furniture  only, 
which  he  removes  with  himself  to  each  house,  bequeaths, 
while  residing  in  one  of  them,  all  his  furniture  in  that 
house  (o). 

In  Cunningham  v.  Boss  (p),  a  testator  bequeathed  all  his 
bills,  bonds,  &c,  belonging  to  him,  lying  in  the  lodgings  he 
possessed  in  the  house  belonging  to  Mr.  Smith  :  At  his 
death  the  testator  had  no  effects  in  the  house  of  Mr.  Smith  : 
It  was  contended  that  the  legacy  failed,  on  the  authority  of 
the  case  of  Shaftesbury  v.  Shaftesbury  (q),  in  which  case  the 
testator  devised  to  his  wife  all  his  goods  that  should  be  in 
his  house,  and  before  his  death,  he  removed  all  the  goods 
from  the  said  house,  and  the  devise  was  held  void  :  But  Sir 
(leorge  Lee  was  of  opinion  that  the  present  case  differed 
from  that ;  for  there  the  testator  devised  all  his  goods  that 
should  be  in  his  house,  which  implied,  that  should  be  there 
at  his  death  ;  but  in  the  present  case  the  words  were  only 
descriptive  of  what  the  testator  meant  to  bequeath;  and 
therefore  it  was  immaterial  whether  they  remained  at  Smith's 
house  at  the  time  of  his  death  or  not. 

Again,  in  Xurris  v.  NorrU  (>•),  a  testator  bequeathed  to  his 
wife  as  follows  :— "  All  my  interest  in  my  house  at  Lavender 
Hill,  the  furniture,  books,  pictures,  wines,  &c,  &c.  :  After 
the  date  of  his  Will,  the  testator  removed  from  Lavender  Hill 
to  Spencer  Lodge,  taking  with  him  furniture,  books,  pictures, 
wines,  and  plate  :  He  afterwards  purchased  more  of  these 
articles,  and  died  at  Spencer  Lodge.  And  it  was  held  by 
Knight  Bruce,  V.-C,  that  the  testator's  wife  was  entitled  to 
the  furniture,  books,  pictures,  wines,  and  plate,  which  he  had 
at  the  time  of  his  death. 

As  to  the  ademption  of  specific  legacies  of  terms  for  years ;  Ademption  of 
generally  speaking,  when  the  testator  expresses  himself  in  !egacie"  of 

r  terms  for 

the  present  tense,  and  all  the  words  directly  refer  to  a  lease  J'ears : 

{o)  Land    v.   Devaynes,   4   Bro.  (p)  2  Cas.  temp.  Lee,  272. 

( '.  C.  537.     Eawlinson  v.  Eawlin-  (q)  2  Vera.  747. 

B<m,  3  C.  D.  302.  (,)  2  Coll.  719. 
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of  which  he  was  then  possessed,  a  specific  legacy  of  such 
lease  will  he  adeemed  by  a  surrender  ;  and  a  new  term, 
acquired  by  the  testator  upon  a  renewal  of  the  surrendered 
lease,  will  not  pass  to  the  specific  legatee  («) :  but  such  an 
ademption  will,  it  appears,  be  effected  only  when  the  testator 
has  the  legal  estate  in  the  term  specifically  bequeathed  :  for 
where  the  testator  is  merely  a  cestui  que  trust,  and  the 
equitable  interest  only  is  bequeathed,  the  Court  will  not 
permit  a  mere  surrender  of  the  old  lease  by  the  testator  and 
his  trustee  to  defeat  the  specific  legacy,  but  will  consider 
the  intention  of  the  testator  appearing  upon  the  Will  (t). 

And  even  before  section  24  of  the  Wills  Act,  no  such 
ademption  would  have  taken  place  when  the  expressions  of 
the  bequest  had  a  prospective  or  future  operation,  as  where 
they  were  of  "  all  the  estate  which  I  have  or  shall  hare  to 
come  in  the  land  held  by  me  under  a  lease  from  A."  (u) ;  or 
where  the  old  lease  containing  a  covenant  on  the  part  of  the 
lessor  to  renew,  the  lessee  bequeathed  "  all  my  right  and 
interest  under  or  hij  virtue  of  the  lease"  (x).  Lastly,  a 
surrender  of  a  lease  will  not  operate  as  an  ademption,  where 
the  bequest  is  not  specific  ;  as  where  the  testator  devises  "  all 
and  singular  my  leasehold  estate,  goods,  chattels,  and  personal 
estate  whatsoever  "  (//). 
l  Vict,  c  26,  And  now,  by  stat.  1  Vict.  c.  26,  s.  23,  it  is  enacted,  "  that 
'  "  no  conveyance  or  other  act  made  or  done  subsequently  to  the 

bequest  not  to  J  x  * 

he  rendered       execution  of  a  Will  of  or  relating  to  any  real  or  personal  estate 

inoperative  by  .  .  . 

any  subsequent  therein  comprised,  except  an  act  by  which  such  \\  ill  shall  be 

conveyance  or 

act-                        (s)  Abney  v.  Miller,  2  Atk.  593,  (t)  Carte  v.  Carte,  3  Atk.  174. 

597.     See  also  Budstone  v.  Ander-  Slatter  v.  Noton,  16  Ves.  201. 

son,   2   Ves.    Sen.   418.     Hone   v.  (u)  James  v.  Dean,  11  Ves.  383, 

Medcraft,  1  Bro.  C.  C.  261.    Porter  389.     Abney  r.  Miller,  2  Atk.  599. 

v.  Smith,  16  Sim.  251.     Cooper  v.  Slatter   v.   Noton,    16    Ves.    199. 

Mantell,   22    Beav.   223.     But  it  Colegrave  v.  Manby,  6  Madd.  84. 

must  be  remembered  that  by  sect.  (x)  1  Rop.  Leg.    311,    312,  3rd 

24   of  the  Wills  Act  every  Will  edit.' 

with  reference  to  real  and  personal  (y)  Stirling  v.  Lydiard,   3  Atk. 

estate  speaks   from  the   death   of  199.     Digby  v.    Legard,    2    Dick. 

the  testator,  unless  a  contrary  in-  500.     See  ante,  p.  1034  :    but  see 

tention  appears.  James  v.  Dean,  11-  Ves.  390. 
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revoked  as  aforesaid,  shall  prevent  the  operation  of  the  Will 

with  respect  to  such  estate  or  interest  in  such  real  or  personal 

estate  as  the  testator  shall  have  power  to  dispose  of  by  Will  at 

the  time  of  his  death  "  (z).     And  by  section  24,  "  every  Will  Sect.  24. 

shall  be  construed,   with  reference   to   the  real   estate  and  e01\t.t^t,1c!<1 10 

personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  *Peak  fl'oni  t]ie 
r  i  '  r  death  o{  tlie 

it  had  been  executed  immediately  before  the  death  of  the  testator. 
testator,    unless   a   contrary  intention  shall   appear  by  the 
Will"  (a). 

The  consequence  of  the  23rd  section  above  stated  is,  that 
all  those  cases  in  which  it  was  formerly  held  that  a  Will  was 
revoked  by  an  alteration  of  the  estate  of  the  testator  are  put 
an  end  to,  and  a  Will  can  only  be  revoked  by  marriage,  by 
■express  declaration  in  writing,  or  by  burning,  &c.  Accord- 
ingly, where  a  testator  devised  real  estates,  and  by  a  subse- 
quent void  deed,  attested  by  two  witnesses,  conveyed  them 
on  other  trusts,  it  was  held  that  the  deed  was  not  a  writing 
<leclaring  an  intention  to  revoke  within  the  20th  section  ; 
and,  therefore,  that  the  Will  operated  on  such  estate  and 
interest  as  the  testator  possessed  in  the  property  at  his 
<leath  {b). 

(:.)  Thus  in  Saxton  <\  Saxton,  13  his  devisee  :  Farrer  r.  Winterton, 

<J.  D.  359,  a  testator  bequeathed  5  Beav.  1.     Ante,  p.  582.     Moore. 

to  hia  wife  all  his  term  and  in-  Ilaisheek,  12  Sim.  123.     See  Gale  -««-  <U^&  **.  £%+*< 

terest  in  a  leasehold  house  in  which  v.  Gale,  21  Beav.  349.     Blake  r.      /.  GH.  Sf*-. 

lie  then  resided,  and  after  the  date  Blake,  15  C.  D.  481.     In  the  goods 

•of  the  Will  purchased  the  freehold,  of  Lloyd,  9  P.  D.  65. 

and  it  was  held  that  the  wife  took  (a)  The  cases  as  to  the  construc- 

tlie     freehold.       Notwithstanding  tion  of  this  section  will  he  found 

this  enactment,  however,  if  a  tes-  collected,    ante,   pp.    175-179,   in 

tutor  devises  real  estate  and  after-  notes  (t),  (u),  and  post,  pp.   1298- 

v  aids  sells  it,  and  the  purchase  is  1302. 

not  completed  till  after  his  death,  (6)  Ford  v.  De  Pontes,  30  Beav. 

the  purchase-money  helongs  to  his  572. 

personal  representatives  and  not  to 
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SECTION    II. 

Of  the  Ademption  of  Legacies  given  as  Portions. 

Ademption  of  As  to  the  ademption  of  legacies  given  as  portions  to  children 
by  fatheras  by  their  father  :  On  this  subject  an  artificial  doctrine  prevails 
a  portion.  jn  Courts  of  Equity,  the  establishment  of  which  has  excited 

the  regret  and  censure  of  more  than  one  eminent  modern 
Judge,  though  it  has  also  met  with  approbation  from  other 
hi<rli  authorities.  The  rule  is,  that  where  a  father  gives  a 
legacy  to  a  child,  it  must  be  understood  as  a  portion,  although 
not  so  described  in  the  Will,  because  it  is  a  provision  by  a 
parent  for  his  child  (c):  and  if  the  father  afterwards  advances 
a  portion  for  that  child,  as  upon  marriage,  it  will  be  a  com- 
plete ademption  of  the  legacy,  not  only  in  cases  where  the 
advancements  are  larger  than,  or  equal  to,  the  testamentary 
portions  (d),  but  also,  it  has  been  said,  in  cases  where  the 
sums  advanced  are  less  than  the  sums  bequeathed  (dd).  But 
it  was  decided  by  Lord  Cottenham,  in   Pym  v.  Lockyer  (e), 

(c)  By  Lord  Eldon,  in  Ex  parte  Bro.  C.  C.  427.     Carver  o.  Bowles, 

Pye,  18  Ves.   153.     See  also  the  2  Russ.  &  M.  301.     Montague  v. 

judgment   of   Wigram,   V.-C,   in  Montague,  15  Beav.  565.     22  Bear. 

Suisse   v.   Lowther,   2   Hare,   434  488.     Hopwood  v.  Hopwood,  7  H. 

d  seq.     The  doctrine  of  ademption  L.  C.  728. 

of  legacies  founded  on  parental  or  (dd)  Hartop  v.  Whitmore,  1  P. 

(fwosi-parental  relation  applies  also  Wins.  681.     Clarke  v.  Burgoine,  1 

to  cases  where  a  moral  obligation  Dick.  353.     Ex  parte  Pre,  18  Ves. 

other  than  parental  or  gjwisi-paren-  153.     Where  a  sum  is  secured  by 

tal    is    recognised     in    the    Will  a  settlement  on  the  marriage   of 

though  without  reference   to  any  the  child,  it  is  not  necessary  that 

special  application  of  the  money  :  it  should  be  paid  in  order  to  ope- 

Ee  Pollock,  28  C.  D.  552.  rate  as  an  ademption  of  a  previous 

(d)  Ward  v.  Lant,  Prec.  Chanc.  legacy  :  Hopwood  v.  Hopwood,  7 

182.     Jenkins  v.  Powell,  2  Vern.  H.  L.  C.  728. 
115.     Upton  v.  Prince,  Cas.  temp.  (e)  5  M.  &  Cr.  29.     Re  Pollock, 

Talb.  71.     Scotton   v.  Scotton,    1  28  C.  D.  552,  556.     See  Accord. 

Stra.  236.    Watson  v.  Lord  Lincoln,  Kirk   v.   Eddowes,    3   Hare,   515. 

Ambl.  325.     Grave  v.  Salisbury,  1  Where   the  advance  is  a  gift   of 
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after  a  careful  investigation  of  all  the  authorities,  that  where 
the  portion  is  less  than  the  legacy,  it  shall  operate  only  as 
an  ademption  pro  tanio.  The  legacy  will  not  be  set  up  by  a 
codicil,  made  after  the  settlement,  ratifying  and  confirming  the 
"\\  ill,  and  all  the  devises  and  bequests  therein  contained  (/). 
This  presumption  against  double  portions  will  not  be 
repelled,  although  there  may  be  a  difference  between  the 
nature  of  the  provision  made  by  the  "Will  and  of  the  provision 
under  the  subsequent  settlement^).  And  therefore  the 
application  of  the  principle  of  ademption  will  not  be  prevented 
by  the  circumstance  that  the  limitations  of  the  portion  under 
the  Will  are  widely  different  from  the  limitations  of  the  portion 
under  the  settlement.  This  doctrine  was  settled  by  the  deci- 
sion of  the  House  of  Lords  in  Durham  v.  Wharton  (It).  In  this 
respect  there  is  a  distinction  between  the  principle  of  the 
ademption  of  legacies  given  as  portions,  and  that  of  the  satis- 
faction of  debts  by  legacies  (?'). 


stock, its  value  must  be  ascertained 
as  at  the  time  of  the  gift  :  Watson 
r.  Watson,  33  Beav.  576. 

(/)  Booker  r.  Allen,  2  Russ.  & 
M.  270.  Powys  v.  Mansfield,  3 
Mylne  &  Cr.  359.  Montague  v. 
Montague,  15  Beav.  565.  Hopwood 
/•.  Hopwood,  7  H.  L.  C.  728. 

(;/)  Trimmer  v.  Bayne,  7  Ves. 
508.  Ex  parte  Pye,  18  Yes.  153. 
Hartopp  v.  Hartopp,  17  Ves.  184. 
Sheffield  v.  Coventry,  2  Russ.  & 
SI.  317.  Piatt  v.  Piatt,  3  Sim. 
503.  Phillips  r.  Phillips,  34  Beav. 
li).  Dawson  v.  Dawscn,  L.  R.  4 
Eq.  504.  Where  the  settlement  is 
made  after  the  Will  the  presump- 
tion against  double  portions  will 
not  he  repelled  even  by  great 
differences  in  the  nature  of  the 
gift  by  Will,  and  the  obligations 
entered  into  by  the  testator  settlor 
under  the  settlement.  The  dif- 
ference between  such  a  case  and 


the  class  of  cases  of  which  Chi- 
chester v.  Coventry  is  a  leading 
example,  is  that  in  this  last  class  of 
cases,  where  the  settlement  precedes 
the  Will  a  debt  has  been  created 
anterior  to  the  gift  by  Will  and  the 
gift  has  been  construed  not  as  a 
satisfaction  of  the  debt,  but  rather 
as  an  additional  bounty,  especially 
where  the  Will  contains  an  express 
direction  for  payment  of  debts  : 
Dawson?-.  Dawson, ubi sup.  Cooper 
v.  Macdonald,  L.  R,  16  Eq.  258. 
Stevenson  v.  Masson,  L.  It.  17  Eq. 
78.  The  direction  to  pay  debts 
seems  immaterial  where  the  Will 
precedes  the  settlement  :  Cooper 
v.  Macdonald,  ubi  sup. 

(h)  10  Blhdi,526.  3  CI.  &  Fin. 
146. 

(0  Monck  v.  Monck,  1  Ball  & 
Beat.  298.  Durham  r.  Wharton, 
10  Bligh,  545.  Accordingly,  if  a 
parent,   having  made  a  Will    be- 
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It  was  formerly  considered  that  where  the  bequest  to  the 
child  is  of  a  residue  or  part  of  a  residue,  the  subsequent 
advance  cannot  operate  as  an  ademption  :  because  such  a  gift 
cannot  be  considered  as  a  legacy  of  a  portion,  which  must 
mean  a  legacy  of  a  definite  sum  (k).  But  a  contrary  doctrine 
is  now  fully  established  (i). 


queathing  a  certain  sum  to  a 
child,  takes  upon  himself  to  make 
a  settlement  of  it,  the  variance 
between  the  provisions  of  the 
Will  and  those  of  the  settlement 
affords  no  argument  against  the 
portion  being  a  satisfaction  of  the 
legacy  :  Where,  therefore,  a  father 
makes  an  absolute  gift  by  his  Will 
to  his  child,  and  afterwards,  on 
the  marriage  of  that  child,  settles 
a  like  sum  on  the  husband  and 
wife  and  their  children,  the  pro- 
vision of  the  settlement  is  a  satis- 
faction of  the  legacy  :  Barry  /•. 
Harding,  1  J.  &  Lat.  47.").  Again, 
where  a  legacy  is  given  to  M.  with 
a  contingent  limitation  over  to  X., 
in  the  event  of  M.  dying  without 
children,  and  the  legacy  to  M.  is 
adeemed  by  a  subsequent  gift  to 
M.  in  the  lifetime  of  the  testatrix, 
to  which  no  limitation  in  favour 
of  N.  is  attached  ;  the.  legacy  is 
not  merely  adeemed  as  to  M.,  but 
extinguished  as  to  X.  :  Twining 
v.  Powell,  2  ( '( ill.  262.  See  Garner 
r.  Holmes,  Cas.  temp.  Napier,  132, 
1 33.  Phillips  r.  Phillips,  34  Beav. 
19.  M'Carogher  r.  Whieldon, 
L.  R.  3  Eq.  236.  In  Chichester  v. 
<  ioventry,  L.  R.  2  H.  L.  71,  it  was 
laid  down  that  the  question 
whether  a  gift  in  a  Will  is  a  satis- 
faction of  a  portion  given  in  a 
settlement,  or  a  portion  in  a  settle- 
ment is  an  ademption  of  a  gift  in 
a  Will,  is   one   of  intention,  and 


that  the  ride  that  there  is  a  pre- 
sumption against  double  portions 
is  founded  on  the  assumption  that 
the  maker  of  the  second  instru- 
ment supposed  himself  to  be  sub- 
stantially satisfying  the  obligations 
of  the  first.  This  rule  is  much 
easier  of  application  where  the 
Will  precedes  the  settlement  than 
where  the  settlement  precedes  the 
Will.  In  the  latter  case,  the  in- 
tention to  satisfy  a  covenant  must 
be  distinctly  expressed  or  clearly 
indicated.  Great  differences  in  the 
sums  given,  and  in  the  limitations 
of  the  trusts  on  which  they  are 
given,  will  be  taken  as  indications 
that  the  gift  in  the  Will  Avas  not 
meant  in  satisfaction  of  the  cove- 
nant. Where,  too,  the  gift  by  the 
Will  is  not  to  the  child,  but  to 
trustees  to  pay  debts  and  legacies, 
and  then  to  pay  the  residue  to  the 
child,  the  form  of  the  gift  will  be 
taken  as  an  indication  that  the  debit 
due  under  the  settlement  must  be 
paid  before  the  residue  is  declared. 
Chichester  v.  Coventry,  supra.  Re 
Tussaud's  Estate,  9  C.  D.  363.  F<  >r 
a  case  where  the  obligation  under 
the  settlement  was  held  not  to  be 
a  debt  payable  before  the  declara- 
tion of  the  residue,  see  Bennett  v. 
Houldsworth,  6  C.  D.  671. 

(k)  See  Farnham  v.  Phillips,  2 
Atk.  215. 

(/)  Montefiore  v.  Guedalla,  1  De 
Gex,  F.  &  J.  93.  See  also  Schofield 
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The  presumption,  however,  will  not  prevail,  where  the 
testamentary  portion  and  subsequent  advancement  are  not 
ejusdem  generis  (m) ;  or  where  the  subsequent  advancement 
depends  upon  a  contingency,  and  the  testamentary  portion 
is  certain  (n) :  or  where  a  legacy  or  advancement  is  not 
merely  given  as  a  portion,  but  is  expressed  to  be  made  in 
lieu  of,  or  compensation  for,  an  interest  to  which  the  child 
was  entitled  (o)  :  In  such  cases  the  presumptive  ademption 
by  advancement  will  not  take  place.  It  should  seem  also, 
that  the  principle  does  not  extend  to  devises  of  real 
estate  (p). 

Likewise,  this  presumption  may  be  rebutted  or  confirmed  Admissibility 
by  the  application  of  parol  evidence  of  a  different  intention  evidence. 
by  the  testator  (//).     And  where  evidence  is  admissible  for 
that   purpose,   counter-evidence   is  also  admissible  :  And  it 
was  held  by  Sir  John  Leach,  M.  R.,  in  Booker  v.  Allen  (/•), 


v.  Heap,  27  Beav.  93.  Beckton  v. 
Barton,  27  Beav.  99.  But  the 
rules  as  to  double  portions  though 
to  a  certain  extent  applied  to  gifts 
of  residue  in  Montefiore  v.  Gue- 
ilalla,  ubi  sup.,  will  not  be  applied 
for  the  benefit  of  a  widow  or 
strangei'  who  may  have  an  interest 
in  the  residue  whether  an  interest 
for  life  or  in  the  capital  of  the 
residue,  the  object  of  the  rule 
being  to  secure  equality  among 
the  children :  Meinertzagen  v. 
Walters,  L.  R.  7  Ch.  670. 

(m)  Holmes  v.  Holmes,  1  Bro. 
C.  C.  555.  Davys  v.  Boucher,  3  Y. 
&  Coll.  411.  A  gift  of  a  sum 
of  money  to  the  husband  of  a 
daughter,  by  her  father,  simpliciter, 
after  marriage,  is  not  an  ademp- 
tion of  a  legacy  given  by  him  to  his 
daughter :  Kavenscroft  v.  Jones, 
32  Beav.  669.  Nor  is  an  advance 
to  the  daughter  herself  of  a  sum 
for  her  marriage  outfit,  ibid.     Nor 


occasional  small  salts,  nor  an 
annual  allowance  of  a  small  sum  : 
Watson  v.  Watson,  33  Beav.  574. 
Schofield  v.  Heap,  27  Beav.  93. 

(n)  Spinks  v.  Robins,  2  Atk. 
491.  See  further,  Crompton  v.  Sale, 
2  P.  Wms.  553.  But  see  also  the 
observations  of  Lord  Cottenham 
in  Powys  v.  Mansfield,  3  Mylne  & 
Cr.  374,  375. 

(o)  Baugh  v.  Read,  1  Ves. 
257.  But  see  the  observations  of 
Lord  Lyndhurst,  in  Durham  r. 
Wharton,  10  Bligli,  546. 

(]j)  Davys  r.  Boucher,  3  Younge 
&  C.  397. 

(q)  Trimmer  v.  Bayne,  7  Ves. 
508.  Powys  v.  Mansfield,  3  Mylne 

6  Cr.  359.     Hop  wood  v.  Hop  wood, 

7  H.  L.  C.  728.  Phillips  v.  Phillips, 
34  Beav.  19,  21.  Re  Tussaud's 
Estate,  9  C.  D.  363,  see  ante,  p. 
1170,  note  (c). 

(r)  2  Buss.  &  M.  270. 
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that  if  it  be  proved  by  parol  evidence  that  the  testator 
intended  the  provision  made  by  the  settlement  to  be  in  lieu  of 
the  legacy  left  by  the  Will,  the  settlement  will  be  held  si 
satisfaction  of  the  legacy,  thorgh  the  two  provisions  differ  so 
much  from  each  other,  that  they  cannot  be  considered  sub- 
stantially the  same  (s).  The  true  rule  appears  to  be  that 
parol  evidence  is  only  properly  admissible  in  such  cases  for 
the  purpose  of  showing  what  the  testator  meant  by  the  act 
subsequent  to  the  Will  (t).  The  law  on  this  subject  was  fully 
considered,  on  an  examination  of  all  the  previous  authorities, 
by  Wigram,  V.-C,  in  Kirk  v.  Eddowes(u).  In  that  case  a 
testator  bequeathed  the  sum  of  3,000/.  to  his  daughter  for  her 
separate  use,  for  life,  with  remainder  to  her  children  as  she 
should  appoint :  and,  in  default  of  appointment,  to  her 
children  equally,  with  provisions  for  survivorship,  advance- 
ment, and  for  the  substitution  of  their  issue  ;  and  subject  to 
an  annuity,  and  to  his  debts,  he  devised  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate  (naming  securities 
for  money)  unto  his  son  absolutely  :  After  the  date  of  the 
Will,  the  testator  gave  to  his  daughter  and  her  husband  a 
promissory  note  for  500/.  then  due  to  the  testator  :  In  a  suit 
by  the  children  of  the  daughter  against  the  son,  claiming  to 
have  the  legacy  of  3,000/.  invested  and  secured  for  their 
benefit,  the  defendant  tendered  parol  evidence  that,  after  the 
date  of  the  Will,  the  testator  Avas  requested  by  his  daughter 
to  confer  some  benefit  on  her  husband,  and  that,  thereupon, 
the  testator  gave  her  the  promissory  note,  declaring  that  it 
was  to  be  in  part  satisfaction  of  the  legacy  of  3,000/. :  and 
that  the  testator  was  advised  by  his  solicitor,  that  it  was  not 
necessary  to  alter  his  "Will  to  give  it  that  effect :  And  the 
learned  judge  held,  that  this  evidence  was  admissible,  as 
constituting  an  essential  part  of  a  transaction  subsequent  to, 
and  independent  of,  the  Will,  of  which  subsequent  transaction 


(s)  See  also  Lloyd  v.  Harvey,  2       116—119,  131,  132. 
lluss.  &  M.  310.  (h)    3     Hare,     509.       Compare 

(0  Hall  v.  Hill,  1  Dr.  &  W.  94,      Smith  v.  Conder,  9  C.  D.  170. 
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there  was  no  evidence  in  writing :  and  that  the  parol  evidence 
was  not  receivable  as  evidence  of  revocation  or  alteration  of 
any  part  of  the  Will,  but  as  evidence  of  a  transaction,  whereby 
the  legatee  had  received  part  of  her  legacy  by  anticipation  (x) : 
and  that  the  advance  to  the  daughter  and  her  husband  was  an 
ademption  pro  tanto  of  the  legacy  bequeathed  by  the  Will  for 
the  benefit  of  the  daughter  and  her  children,  which  was  in  the 
nature  of  a  portion  :  though  it  might  have  been  otherwise,  if 
the  children  had  been  all  living  at  the  date  of  the  Will,  and 
been  named  therein  individually,  and  not  merely  described  as 
a  class. 

Where  the  testator  is  in  loco  parentis  to  the  legatee,  the  Testator  in 
legacy  will  be  considered  as  a  portion,  and  will  be  adeemed  '^'{^IZT^ 
by  a  subsequent  advancement,  in  all  cases  where  it  would  be 
so,  if  made  by  the  actual  parent  {y).  But  where  the  testator 
stands  neither  in  the  natural  nor  assumed  relation  of  parent 
to  the  legatee,  the  legacy  will  be  considered  as  a  bounty,  and 
will  not  be  adeemed  by  a  subsequent  advancement  (,• ) ;  unless 
the  legacy  is  given  for  a  particular  purpose,  and  the  testator 
advances   money  for  the   same  purpose  (a) ;    or   unless   the 

(.'•)  His  Honor  disclaimed  hold-  be  treated  as  intended  as  satisfac- 

ihg  that   declarations   of  the  tes-  tion   of  a  debt,   even  though  the 

tator  made  at  any  other  time  than  debt  may  have  ceased  to  exist  at 

contemporaneously   with    the    ad-  the  death  of  the  testator,  and  even 

vance   would  be  admissible.     See  though  the  special  purpose  of  the 

also  Accord.    M'Clure  v.  Evans,  2!)  legacy  is   not    mentioned   in   the 

Beav.  422.  Will.     See  Re  Fletcher  (ubi  sup.), 

(;/)  Monck  v.  Monck,  1    Ball  &  in  which  case  North,  J.,  says,  that 

Beat.  298.     Trimmer  v.  Bayne,  7  the  case  stands   in   precisely   the 

Yes.  515.     Booker  v.  Allen,  2  Rus.  same  position  where  the  existence 

&  M.  270.     Powys  v.  Mansfield,  3  of  the   purpose   is  founded   on  a 

Mylne   &   (Jr.    359.     Twining    v.  presumption  of  law  which  there  is 

Powell,  2  Coll.  262.  no   evidence    to    rebut,    c.  r/.,  the 

(-)  Wetherby  v.  Dixon,  19  Ves.  presumption  that  a  legacy  of  ex- 

407.  actly    the    same    amount    as    an 

(a)  Debeze  v.  Mann,  2  Bro.  C.  existing  debt  is  given  in  satisfac- 

C.  166.     Monck  v.  Monck,  1  Ball  tion    of  the   debt.     See   also   the 

&  Beat.    303.     Re  Pollock,  28  C.  observations   of  Lord  Cottenham 

I).  552,  556.  Re  Fletcher,  38  C.  D.  in    Powys  v.   Mansfield,  3  Mylne 

373  (where  the  legacy  was  of  the  &    Cr.    377.       In    the    following 

amount  of  a  debt).     A  legacy  may  cases    the    legacy    was    held    not 


1200 


Of  Legacies.         [Pt.  in.  Bk.  nr. 

intention  otherwise  legally  appear  that  the  advancement  was 
made  with  a  view  to  ademption  (b).  The  question,  who  is  to 
be  considered  as  standing  in  loco  parentis,  with  reference  to 
this  rule,  is  one  of  considerable  difficulty  (c),  which  must  in  a 
great  degeee  depend  upon  the  individual  circumstances  of  each 
particular  case. 

The  proper  definition  of  a  person  in  loco  parentis  to  a  child 
is,  a  person  who  means  to  put  himself  in  the  situation  of  the 
lawful  father  of  the  child,  with  reference  to  the  father's  office 
and  duty  of  making  a  provision  for  the  child  (d).  And  it 
necessarily  flows  from  the  rule  of  presumption  that  parol 
prove  testator    cvidence  is  admissible  to  prove  that  the  testator  was  in  this 

in  loco  .        , 

parentis.  predicament :  For  if  the  acts  of  a  party  standing   in   toco 

parentis  raise,  in  equity,  a  presumption  which  could  not  arise 
from  the  same  acts  of  another  person  not  standing  in  that 
situation,  evidence  must  be  admissible  to  prove  or  disprove 
the  facts  upon  which  the  presumption  is  to  depend ;  viz., 
whether  he  had  meant  to  put  himself  in  loco  p>arentis ;  and  as 
the  fact  to  be  tried  is  the  intention  of  the  party,  his 
declarations,  as  well  as  his  acts,  must  be  admissible  for 
that  purpose  (e).  Mothers  (/),  great  uncles  (//),  uncles  (/*), 
grandfathers   or   grandmothers  (/),    or    putative    fathers  (/.), 


Definition  of 
person  in  loco 
part  utis. 


Admissibility 
of  parol 

evidence  to 


to  be  adeemed  by  reason  of  the 
non-correspondence  of  the  pur- 
poses of  the  legacy  and  the  ad- 
vancement :  Roome  v.  Roome,  3 
Atk.  181.  Spinks  v.  Robins,  2 
Atk.  491. 

(b)  Pankhurst  v.  Howell,  L.  R.  6 
Ch.  136.  lie  Fletcher,  38  C.  D. 
373,  377. 

(c)  See  the  remarks  of  Lord 
Eldon  in  Ex  farte  Pye,  18  Yes. 
150.  Bennet  v.  Bennet,  10  C.  D. 
474,  477.  The  relation  must  exist 
at  the  time  of  the  Will  :  Watson 
r.  Watson,  33  Beav.  574. 

{(I)  Powys  v.  Mansfield,  3  Mylne 
&  Cr.  359.  See  Rogers  v.  Soutten, 
2  Keen,  598.     Tucker  v.  Burrow, 


2  He  mm.  &  M.  519.  Campbell  v. 
Campbell,  L.  R.  1  Eq.  383. 

(e)  Powys  v.  Mansfield,  3  Mylne 
&  Cr.  370. 

(/)  Bennet  v.  Bennet,  10  C.  I). 
474.  Re  De  Visme,  2  D.  J.  &  S. 
17.  Say  re  v.  Hughes,  L.  R.  5  Eq. 
37G. 

(<j)  Shudal  r.  Jekyll,  2  Atk. 
516,  518. 

(/i)  See  Powel  v.  Cleaver,  2 
Bro.  C.  C.  517,  518. 

(v)  Roome  v.  Roome,  3  Atk.  183. 
Perry  v.  Whitehead,  6  Ves.  547. 
Lyddon  v.  Ellison,  19  Beav.  565. 

(k)  Grave  v.  Salisbury,  1  Bro. 
C.  C.  425,  cited  6  Ves.  547. 


Ch.nr.  §  n.]  Of  the  Ademption  of  Legacies  given  as  Portions.   1201 

are  not  to  be  considered  in  loco  parentum,  unless  they  have 
intended  to  assume  the  office  and  duty  of  a  parent.  But  a 
person  may  stand  in  loco  parentis  to  a  child,  though  the  child 
resides  with,  and  is  maintained  by  his  father  (I).  And  when 
the  testator's  assumption  of  the  office  of  a  parent  is 
established,  his  legacy  will  be  considered  a  portion,  and 
accordingly  prima,  facie  adeemed  by  a  subsequent  advance- 
ment, not  only  in  cases  where  he  is  collaterally  related  to,  or 
the  putative  father  of,  the  legatee,  but  also  where  no  relation- 
ship of  any  kind  subsists  between  them  (■»?). 


(/)  Powys  v.  Mansfield,  3  Mylne 
&  Cr.  359,  overruling  the  decision 
of  the  Vice-Chancellor,  6  Sim. 
528. 

(m)  Re  Pollock,  28  C.  D.  552, 
556.  The  reader  is  referred  to  1 
Roper  on  Legacies,  333,  3rd  edit., 
for  an  able  examination  of  the 
question,  as  to  what  circumstances 
are  sufficient  to  invest  the  testator 
with  the  assumed  relation  of  parent 
to  the  legatee,  and  whether  parol 
evidence  is  admissible  to  show  that 
the  legacy  by  a  testator,  who  is 
not  actually  a  parent,  was  intended 


for  a  portion.  Where  parol  tes- 
timony is  given  in  order  to  rebut 
the  presumption  of  ademption,  (in 
a  case  where  the  evidence  esta- 
blishes the  fact  that  the  testator 
did  mean  to  place  himself  in  loco 
parentis,)  it  is  plain  that  the  pre- 
sumption may  be  supported  by 
evidence  of  the  same  kind  :  Powys 
v.  Mansfield,  3  Mylne  &  Cr.  370  : 
And  the  declarations  of  the  party 
are  admissible  in  evidence  for  this 
purpose  :  Powys  v.  Mansfield,  3 
Mylne  &  Cr.  374. 


W.E. — VOL.    II. 
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CHAPTER     THE    FOURTH. 

OF    THE    PAYMENT    OF    LEGACIES. 
SECTION     I. 

All  debts  must  be  paid  before  any  Legacies  are  satisfied. 

IT  is  obvious,  that  as  the  whole  personal  estate  is  liable 
in  the  hands  of  the  executor  to  the  payment  of  the  debts  of 
the  testator,  the  executor  must  take  care  to  discharge  them, 
before  he  satisfies  any  description  of  legacy. 

There  is  no  distinction,  in  this  respect,  in  favour  of 
specific  legacies :  Hence  if  an  executor,  although  acting 
bond  fide,  and  under  a  conviction  that  the  assets  are  amply 
sufficient  for  the  payment  of  the  testator's  debts,  permits 
specific  legatees  to  retain  or  possess  themselves  of  the 
articles  bequeathed  to  them,  he  will  be  answerable  for  the 
value  of  those  articles,  with  interest  at  41.  per  cent.,  if  there 
should  ultimately  be  a  deficiency  of  assets,  although  the 
deficiency  should  be  occasioned  by  subsequent  events, 
which  he  had  no  reason  to  anticipate :  And  the  Court  will 
direct  an  account  to  be  taken  of  the  value  of  the  property 
so  possessed  by  the  legatees,  and  interest  to  be  computed, 
unless  it  is  certain  that  the  assets  will  ultimately  be  sufficient 
to  pay  all  the  creditors  (a). 

(a)  Spode    v.   Smith,    3    Russ.  cifically  bequeathed,    more    than 

Chanc.    Cas.    511.      So    property  sufficient  to  pay  his  debts,  &c,  and 

specifically  bequeathed  is  not  dis-  that    the  specifically    bequeathed 

charged  from  its  liability  to  the  property  has  been  made  over  by 

testator's   debts    by   the    circum-  the  executor  to  the  specific  lega- 

stances  that  there  has  come  to  the  tee  :    Davies    v.   Nicolson,   2    De 

hands   of   the    executor  personal  G.  &  J.  693. 
property  of  the  testator  not  spe- 
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There  has  already  been  occasion  to  point  out,  that  even  Voluntary 

i  •  i  i.  i         -i  debts- 

voluntary  bonds  and  other  debts  by  specialty,  must  be  paid 

in  preference  to  legacies  (b). 

With  respect  to  contingent  debts  and  liabilities,  a  question  Contingent 

.  »  »  i  i     jr.  debts  and 

oi  great  importance  formerly  arose ;  namely,  wnetner  an  liabilities : 
executor  can  safely  make  payment  of  legacies,  or  deliver 
over  a  residue,  where  there  is  an  outstanding  covenant  of 
his  testator  (or  bond,  with  a  condition,  or  the  like)  which 
has  never  yet  been  broken,  and  which  may  or  may  not  be 
broken  hereafter. 

This  question  was  discussed  in  Nector  v.  Gennet  (c),  Eeles  Executor  with 

notice  of  even 

v.  Lambert  (d),  Hawkins  v.  Day  (e),  Pearson  v.  Arch-  a  possible 
deaken  (f),  and  the  result  seems  to  be  that  an  executor,  with  s^eiypa^'im(> 
notice  of  even  a  possible  liability,  cannot  safely  make  payment  legacies  or 
of  legacies  or  pay  over  the  residue  to  a  residuary  legatee.  If 
he  does,  he  will  have  no  answer  to  the  claim  of  the  creditor 
whose  contingent  claim  has  ripened  into  a  certain  claim. 
Thus  in  Taylor  v.  Taylor  (y)  it  was  held  that,  where  executors 
of  a  shareholder  in  a  Joint  Stock  Company  which  was  a  going 
concern  at  the  time  of  the  testator's  death,  paid  a  legacy  under 
his  Will  without  providing  for  any  contingent  liability  in 
respect  of  the  shares  which  they  retained  unsold,  they  were 
liable  to  pay  the  amount  of  the  legacy  in  satisfaction  of 
calls  (h).  As  against  the  legatees,  however,  the  executor 
may  claim  repayment  of  the  legacies  even  though  he  had 
notice  of  the  contingent  liability  at  the  time  when  he  distri- 
buted the  estate,  but  not  if,  at  the  time  when  the  legacy  was 
paid,  the  contingent  liability  had  ripened  into  a  debt  of  which 
the  executor  had  notice  («'). 


(b)  Ante,  pp.  869,  870.  Feamhead,  3  M.  &  C.  122.      New- 

(c)  Cro.  Eliz.  466.  castle    Banking    Co.   v.    Hymers, 

(d)  Style,  37,  54,  73.  22  Beav.  367. 

(e)  Ambl.  160.  (i)  See  Jervis  r.  Wolferstan, 
(/)  1  Alcock  &  Nap.  23.  L.  R.  18  Eq.  18.  Wliittaker  v. 
(a)  L.  R.  10  Eq.  477.  Kershaw,  45  C.  D.  320 

(/*,)  See     also     Knatchbull  v. 

x  2 
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Such  being  the  law,  it  was  held  that,  when  such  liabilities 
exist,  an  executor  is  not  bound  to  part  with  the  assets,  either 
to  a  particular  or  residuary  legatee,  without  a  sufficient  in- 
demnity; and  that  a  Court  of  Equity  will  not  compel  him  to 
do  so  without  such  indemnity,  or  without  impounding  a  suffi- 
cient part  of  the  residuary  estate  for  that  purpose  (k),  for 
otherwise,  if  the  contingent  covenants,  &c,  should  afterwards 
be  broken,  the  executor  would  be  liable  to  answer  the 
damages  de  bonis  propriis,  without  any  fault  in  him  (I). 


(/,•)  Simmons  v.  Bolland,  3  Mer. 
547.  Vernon  v.  Egmont,  1  Bligh. 
N.  S.  554.  Cochrane  v.  Bobinson, 
11  Sim.  378.  Fletcher  v.  Steven- 
son,  3  Hare,  360,  370.  Dobson  v. 
Carpenter,  12  Bear.  370.  Hick- 
ling  v.  Boyer,  3  Mac.  &  G.  635. 
Dean  v.  Allen,  20  Beav.  1. 

(?)  The  occasions  for  an  order 
other  than  an  order  under  the 
above  -  mentioned  statute  "will 
probably  not  often  occur,  but 
where  an  executor,  giving  the 
Court  all  the  information  he  pos- 
sesses, acts  under  the  order  of  the 
Court,  he  will  be  protected  from 
liability  in  all  cases.  Dean  v. 
Allen,  20  Beav.  1.  See  Accord. : 
Smith  v.  Smith,  1  Dr.  &  Sm.  384. 
Dodsonv.Sammell,  ib.  575.  Waller 
v.  Barrett,  24  Beav.  413.  Bennett 
v.  Lytton,  2  J.  &  H.  155.  Addams 
v.  Ferick,  26  Beav.  384.  Williams 
v.  Headland,  4  Giff.  505.  England 
v.  Tredegar,  L.  R.  1  Eq.  344. 
Formerly  orders  were  made  for 
indemnifying  executors  of  lessees 
such  as  that  in  Brewer  v.  Focock, 
23  Beav.  210,  but  such  an  in- 
demnity is  now  held  unnecessary, 
because  since  the  passing  of  Lord 
St.  Leonard's  Act  (22  &  23  Vict, 
c.  35,  s.  27),  no  such  protection 


is  needed.  The  effect  of  that 
section  is  that,  if  the  executor  has 
sold  the  leaseholds  and  assigned 
them  to  a  purchaser,  he  inay  with- 
out the  order  of  the  Court  and  of 
his  own  authority  distribute  the 
assets  Avithout  making  provision 
for  future  breach  of  covenant  in 
the  lease  and  shall  not  be  subject 
to  any  liability.  Dodson  v.  Sam- 
meU,  1  Dr.  &  Sm.  575.  By  that 
section  it  is  enacted  that  "  where 
an  executor  or  administrator  liable 
as  such  to  the  rents,  covenants,  or 
agreements  contained  in  any  lease 
or  agreement  for  a  lease  granted  or 
assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered, 
shall  have  satisfied  all  such  lia- 
bilities under  the  said  lease  or 
agreement  for  a  lease,  as  may  have 
accrued  due,  and  been  claimed,  up 
to  the  time  of  the  assignment 
hereafter  mentioned,  and  shall 
have  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may 
be  made  in  respect  of  any  fixed 
and  ascertained  sum  covenanted  or 
agreed  by  the  lessee  to  be  laid  out 
on  the  property  demised  or  agreed 
to  be  demised,  although  the  period 
for  laying  out  the  same  may  not 
have  arrived,  and  shall  have  as. 
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But  it  has  always  been  held  that  an  executor,  who  has 
assented  unconditionally  to  a  specific  bequest  of  the  testator's 
leasehold  estates,  is  not  entitled  to  an  indemnity  out  of  the 
testator's  general  estate  in  respect  of  his  covenants  contained 
in  the  leases  (to). 

It  may  here  be  mentioned,  that  the  old  practice  of  the 
Court  of  Chancery  was,  that  the  legatee  should  in  all  cases 
give  the  executor  security  to  refund,  if  debts  should  after- 
wards appear  (ra).  Afterwards  the  Court  ceased  to  require 
such  security  (o)  ;  and  since  then  creditors  have  been  allowed, 
in  Courts  of  Equity,  to  follow  assets  in  the  hands  of  legatees, 
as  well  as  of  the  executor  (j)). 

Another  question  arises,  of  great  importance,  and  closely  Payment  of 

connected  with  the  preceding  inquiry,  viz.,  whether,  under  debSrfwSch 

any    circumstances,    an    executor    or   administrator   can   be  an  executor 

has  no  notice. 
allowed  payments  made   to  legatees,   or  parties  entitled  in 

distribution,  as  against  creditors  of  whose  claims  he  had  no 

notice. 


Bigned  the  lease  or  agreement  for 
a  lease  to  a  purchaser  thereof,  he 
shall  he  at  liberty  to  <listribute 
the  residuary  personal  estate  of 
the  deceased  to  and  amongst  the 
parties  entitled  thereto  respectively 
without  appropriating  any  part  or 
any  further  part  (as  the  case  may 
he),  of  the  personal  estate  of  the 
deceased  to  meet  any  future  lia- 
bility under  the  said  lease  or 
agreement  for  a  lease  :  and  the 
executor  or  administrator  so  dis- 
tributing the  residuary  estate  shall 
not,  after  having  assigned  the  said 
lease  or  agreement  for  a  lease  and 
having,  where  necessary,  set  apart 
such  sufficient  fund  as  aforesaid, 
he  personally  liahle  in  respect  of 
any  subsequent  claim  under  the 
lease  or  agreement  for  a  lease  : 
hut  nothing  herein  contained  shall 
prejudice  the  right  of  the  lessor  or 
those  claiming  under  him  to  follow 


the  assets  of  the  deceased  into  the 
hands  of  the  person  or  persons  to 
or  amongst  whom  the  said  assets 
may  have  heen  distributed."  This 
section  has  heen  held  to  be  retro- 
spective. Smith  v.  Smith,  1  Dr.  & 
Sin.  381.  Re  Green,  2  De  G.  F. 
&  J.  121.  By  section  28  similar 
provisions  are  made  as  to  the  lia- 
bility of  an  executor  in  respect  of 
covenants  in  conveyances  on  chief 
rent  or  rent-charge. 

(m)  Shadbolt  v.  WoodfaU,  2 
Coll.  30.  See  Hickling  v.  Boyer, 
3  Mac.  &  G.  635,  646. 

(//)  Chamberlains.  Chamberlain, 
1  Chanc.  Cas.  257.  March  v. 
Russell,  3  Mylne  &  Cr.  41,  42. 

(o)  Anon.  1  Atk.  491. 

(2>)  By  Lord  Hardwicke  in 
Hawkins  v.  Day,  Harg.  MSS. 
Ambl.  804,  Blunt's  edit.  March 
v.  Russell,  3  Mylne  &  Cr.  42. 
Post,  p.  1313. 
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22  &  23  Vict, 
c.  35,  s.  29  : 
After  notice 
to  send  in 
claims,  &c, 

executor  not 


The  question  was  discussed  in  the  cases  of  The  Governors 
of  the  Chelsea  Water  Works  v.  Cotvper  (q),  Norman  v. 
Baldry  (r),  Smith  v.  Day  (s),  Knatchbiill  v.  Feamhead  (t)> 
and  Hill  v.  Gomme  (u),  and  these  authorities  appear  to 
demonstrate,  that  the  mere  circumstance  of  want  of  notice  of 
a  debt  or  claim  against  the  estate  of  the  deceased  will  not 
excuse  an  executor  or  administrator  from  the  payment  or 
satisfaction  of  it,  if  the  assets  were  originally  sufficient  for 
the  purpose,  notwithstanding  that,  in  ignorance  of  the  exis- 
tence of  the  debt  or  claim,  he  has  bond  fide  handed  over  the 
assets  to  legatees  or  parties  entitled  in  distribution.  But  it 
seems  to  have  been  considered,  in  some  cases,  that  lapse  of 
time  may  operate  as  a  waiver  of  the  right  of  the  creditor 
or  claimant,  by  way  of  laches  on  his  part,  so  as  to  preclude 
him  from  complaining  of  the  insufficiency  of  the  assets  (,r) ; 
and  Tindal,  C.  J.,  in  Richards  v.  Brown  (y)  says,  that  if,  in 
the  distribution  of  assets,  a  creditor  does  mislead  an  executor, 
either  by  laches  or  express  authority,  so  as  thereby  to  induce 
the  executor  to  pursue  a  course  he  would  not  otherwise  have 
pursued,  the  creditor  is  precluded  from  complaining  of  an  in- 
sufficiency of  assets  (,s). 

The  hardship  on  the  executor  has  been  much  mitigated 
since  the  stat.  22  &  23  Vict.  c.  35,  s.  29,  "  where  an  executor 
or  administrator  shall  have  given  such  or  the  like  notices  as 
in  the  opinion  of  the  Court  in  which  such  executor  or  admi- 


(q)  1  Esp.  N.  P.  C.  275. 

(r)  6  Sim.  621. 

(s)  2  Mees.  &  W.  684. 

(t)  3  Mylne  &  Cr.  122. 

(u)  1  Beav.  540. 

(x)  Davis  v.  Blackwell,  9  Bingh. 
5. 

(y)  2  Bingh.  N.  S.  493. 

(s)  See  Accord.  Stroud  v.  Stroud, 
7  M.  &  Gr.  417,  421.  But  Tindal, 
C.  J.,  does  not,  although  he  uses 
the  term  laches,  mean  that  the 
mere  doing  nothing  will  deprive 
the  creditor  of  his  right  to  complain 


of  a  devastavit.  There  must  be 
such  a  course  of  conduct  or  express 
authority  whereby  the  executors 
have  been  misled  into  parting  with 
assets  available  for  payment  of  the 
creditor's  claim  :  Be  Birch,  27  C. 
D.  622.  Jewsbury  v.  Mummery, 
L.  K.  S  C.  P.  60.  And  there  is  no 
rule  in  equity  any  more  than  in 
law  that  mere  non-suing  for  any 
period  within  the  time  limited  by 
the  Statute  of  Limitations  deprives 
a  creditor  of  the  right  of  requiring 
payment :  Ee  Baker,  20  C.  D.  230. 
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nistrator  is  sought  to  be  charged  would  have  been  given  by  to  be  liable  for 
the  Court  of  Chancery  in  an  administration  suit  for  creditors  distribution  of 
and  others  to  send  in  to  the  executor  or  administrator  their  JJjJJJ  hehad 
claims  against  the  estate  of  the  testator  or  intestate  (a),  such  not  then 

•    •  i  Notice. 

executor  or  administrator  shall,  at  the  expiration  of  the  time 
named  in  the  said  notices,  or  the  last  of  the  said  notices,  for 
sending  in  such  claims,  be  at  liberty  to  distribute  the  assets 
of  the  testator  or  intestate,  or  any  part  thereof,  amongst  the 
parties  entitled  thereto,  having  regard  to  the  claims  of  which 
such  executor  or  administrator  has  then  notice,  and  shall  not 
be  liable  for  the  assets,  or  any  part  thereof,  so  distributed  to 
any  person  of  whose  claim  such  executor  or  administrator 


(a)  An  executor  who  lias  dis- 
tributed the  assets  of  his  testator 
after  issuing  advertisements  and 
taking  the  steps  pointed  out  by  the 
Act,  will  have  the  same  protection 
as  if  he  had  administered  the  estate 
under  a  decree  of  the  Court,  and 
if  he  should  have  retained  any 
legacies  as  trustee  after  appropriat- 
ing them  for  the  benefit  of  the 
cestui  que  trusts  he  will  no  longer 
be  under  any  liability  qua  execu- 
tor. See  Clegg  v.  Rowland,  L.  E. 
3  Eq.  368.  Hunter  v.  Young,  4 
Ex.  Div.  256.  But  an  executor 
with  notice  of  a  claim  against  his 
testator's  estate  is  not  discharged 
by  the  fact  that  the  person  entitled 
to  make  the  claim  has  failed  to 
send  in  particulars  in  answer  to 
the  statutory  advertisements.  Be 
Land  Credit  Company  of  Ireland, 
Markwell's  Case,  21  W.  R,  135. 

The  executors  of  a  testator  whose 
estate  was  liable  to  replace  trust 
money  in  consequence  of  a  breach 
of  trust,  having  only  issued  notices 
for  claims  against  the  testator's 
estate  to  be  sent  in  within  three 
weeks,  by  advertisements  in  local 
newspapers  in  the  neighbourhood 


where  the  testator  resided  and  not 
in  the  London  Gazette,  was  held  by 
Lord  Romilly,  M.  R.,  not  to  be 
protected  from  liability  under  the 
above  section  :  Wood  v.  Weight- 
man,  L.  R.  13  Eq.  434.  It  has, 
however,  been  held  by  North,  J., 
in  Be  Bracken,  43  C.  D.  1,  that 
there  is  no  absolute  rule  that 
notices  issued  by  executors  under 
the  Act  to  creditors  and  others 
should  (as  was  contended  in  that 
case)  be  published  in  a  London 
daily  newspaper  of  large  circula- 
tion, or  that  a  month  should  be 
allowed  for  the  bringing  in  of 
claims.  In  determining  whether 
executors  have  given  such  notices 
as  are  sufficient  to  entitle  them  to 
the  protection  of  the  section  the 
Court  will  have  regard  to  the  cir- 
cumstances of  the  particular  case, 
such  as  the  place  of  residence  of 
the  testator  and  his  position  in  life. 
The  provisions  of  Section  29  are 
not  confined  to  claims  of  creditors 
of  the  testator  or  intestate,  but 
apply  also  to  persons  having  claims 
as  next  of  kin  :  Newton  v.  Sherry, 
1  C.  P.  D.  246. 
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shall  not  have  had  notice  at  the  time  of  distibution  of  the  said 
assets,  or  a  part  thereof,  as  the  case  may  he  ;  but  nothing  in 
the  present  Act  contained  shall  prejudice  the  right  of  any 
creditor  or  claimant  to  follow  the  assets,  or  any  part  thereof, 
into  the  hands  of  the  person  or  persons  who  may  have  received 
the  same  respectively." 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider 
how  far  the  laches  of  the  creditor  may  affect  his  priority  over 
legatees,  where  there  is  a  suit  for  the  administration  of  tes- 
fcator's  assets.  Although  the  language  of  the  judgment,  where 
an  account  of  debts  is  directed,  is,  that  those  who  do  not 
come  in  shall  be  excluded  from  the  benefit  of  that  judgment ; 
yet  the  course  is,  to  permit  a  creditor,  he  paying  the  costs  of 
the  proceedings,  to  prove  his  debt,  as  long  as  there  happens 
to  be  a  residuary  fund  in  Court,  or  in  the  hands  of  the 
executor,  and  to  pay  him  out  of  that  residue  (b) :  If  a  creditor 
docs  not  come  in  till  after  the  executor  has  paid  away  the 
residue,  he  is  not  without  remedy,  though  he  is  barred  from 
the  benefit  of  that,  judgment :  If  he  chooses  to  sue  the  legatees 
and  bring  back  the  fund  he  may  do  so  (c)  :  but  he  cannot 
affect  the  legatees,  except  by  suit ;  and  he  cannot  affect  the 
executor  at  all  (d). 

A  point  of  considerable  difficulty  arises,  if  a  creditor  does 


(b)  By  Lord  Eldon  in  Gillesjii*- 
/■.  Alexander,  3  Russ.  Chanc.  Cas. 
136.  March  v.  Russell,  3  Mylne 
&  Cr.  11.  Eartwell  v.  Colman, 
L6  Beav.  I  10.  See  the  observations 
of  Lord  Lyndhurst,  in  Vernon  y. 
Egmont,  1  Bligh,  N.  S.  570.  It 
should  seem  that,  after  report 
settled,  though  not  signed,  in  a 
creditor's  suit,  a  creditor  cannot  be 
let  in  to  prove  his  o!ebt  without  a 
Bpecial  application  to  the  Court; 
and  he  must  submit  to  be  visited 
■with  costs  and  pay  the  usual 
penalty  for  default  :  Parker  r. 
Morley,  3  Ybunge  &  0.  720.  But 
Bee  Lee  v.  Flood,  2  Sm.  &  G.  250. 


(c)  See  post,  p.  1313.  David  v. 
Frowd,  1  M.  &  K.  209,  210. 
Sawyer  v.  Birchmore,  1  Keen,  401. 

2  M.  &Cr.  611.     March  v.  Russell, 

3  Mylne  &  Cr.  31.     Underwood  v. 
llatton,  5  Beav.  36. 

(</)  Gillespie  v.  Alexander,  3 
Russ.  Chanc.  Cas.  136, 137.  David 
r.  Frowd,  1  M.  &  K.  209,  210. 
Scale  v.  Buller,  2  Giff.  312.  The 
creditor  has,  it  Bhould  seem,  under 
such  circumstances,  lost  his  legal 
title  by  the  administration  of  the 
Court  of  Equity,  and  his  only 
remedy  is  in  that  Court  :  David  v. 
Frowd,  l  M.  &  K.  210. 
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not  come  in  until  some  individual  legatees  have  received 
their  legacies  in  full  under  the  sanction  of  the  Court,  and 
there  are  left  in  Court  certain  funds  which  have  been 
directed  to  be  appropriated  to  other  individual  legatees,  who 
have  not  been  paid  :  The  question  then  is,  whether  a  cre- 
ditor, so  coming  in,  is  to  be  paid  his  whole  debt  by  the 
unpaid  legatees ;  or  whether  the  rule  is  not,  that  he  should 
take  from  them  such  a  proportion  only  of  his  debt  as  would 
have  been  borne  by  them  if  he  had  applied  before  the  other 
legacies  were  paid,  and  that  he  should  be  left  to  recover  the 
residue  of  it  against  the  paid  legatees :  In  the  case  of 
Gillespie  v.  Alexander  (e),  (which  was  a  suit  for  the  admi- 
nistration of  a  testator's  assets,)  after  a  decree  on  further 
directions  had  sanctioned  payments  made  by  the  executor  in 
discharge  of  legacies,  and  had  directed  the  fund  in  Court 
to  be  apportioned  among  the  other  legatees,  a  creditor 
obtained  permission  to  prove  his  debt :  The  Master  subse- 
quently reported  a  debt  to  be  due  to  him  ;  but  in  the  mean- 
time the  fund  had  been  apportioned,  and  part  of  it  had  been 
paid  over,  while  the  remainder  had  been  carried  to  the 
account  of  particular  legatees,  who  were  infants  :  And  Lord 
Eldon  held,  that  the  creditor  was  entitled  to  receive  out  of 
the  funds  of  the  legatees  so  remaining  in  Court,  not  the 
whole  of  the  debt,  but  only  part  of  it,  bearing  the  same  pro- 
portion to  the  whole  as  the  legacies  given  to  those  legatees 
bore  to  the  whole  amount  of  the  legacies  given  by  the  Will ; 
and  that  he  must  seek  the  payment  of  the  rest  of  his  debt, 
in  proper  proportions,  amongst  those  legatees  who  had  been 
actually  paid  (/) . 

(e)  3  Russ.  Chanc.  Cas.  130.  made  for  the  administration  of  the 

(/)  See  David  v.  Frowd,  1  M.  estate  of  a  deceased  person,  and 

&  K.  210,  Accord,  by  Sir  J.  Leach,  the  assets  in  hand  have  been  dis- 

M.  R.      But  the  rule  applied  in  tributed  among  his  creditors,  who 

Gillespie  v.  Alexander,  is  not  ap-  have  come  in  and  proved,  and  at  a 

plicable  where  the  estate  has  not  later  period  further  funds  come  in, 

been  administered  by  the  Court  :  and  some  only  of  the  creditors  who 

Davies  v.  Nicolson,  2  De  G.  &  J.  had  proved  come  forward  in  answer 

C93.      "Where   a  decree  bus  been  to    advertisements,  the    creditors 
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Accordingly,  in  Greig  v.  Somerville  (g),  in  a  suit  instituted 
in  1814,  to  administer  the  personal  estate  of  an  intestate  who 
died  in  1807,  the  Master  reported  that  no  debts  had  been 
proved ;  and  by  the  decree  on  further  directions,  in  1817, 
the  whole  of  the  residue  was  apportioned  and  distributed ; 
but  as  the  plaintiff  was  then  an  infant,  his  share,  amounting 
to  four-ninths  of  the  fund,  was  retained,  and  carried  to  his 
separate  account :  In  1825,  a  foreign  prince,  claiming  to  be 
a  creditor  of  the  intestate,  petitioned  for  leave  to  prove  his 
debt  against  the  sum  remaining  in  Court ;  and  the  plaintiff 
coming  of  age  soon  after,  applied  to  have  that  sum  paid  out : 
And  Lord  Lyndhurst  held,  that  the  creditor  was  not  precluded 
by  the  previous  proceedings,  or  the  lapse  of  time,  from  ten- 
dering such  proof  before  the  Master  ;  but  that  every  defence 
should  be  allowed  there,  which  would  have  been  competent 
upon  a  new  bill ;  that  the  debt,  if  established,  must  be 
restricted,  as  against  the  fund  in  Court,  to  that  proportion 
which  the  plaintiff's  share  bore  to  the  whole  amount  distri- 
buted ;  and  therefore,  that  after  reserving  a  sum  equal  to 
four-ninths  of  the  claim,  the  residue  of  the  fund  ought  to  be 
paid  out  to  the  plaintiff  (/;)• 

who  thus  claim  payment  at   the  a  bond  creditor  had   proved   his 

later   period   are  not   entitled  to  debt  and  also  claimed  to  have  an 

have  the  whole  of  the  new  fund  ecpiitable  mortgage  for  the  amount, 

applied  so  far  as  it  will  extend  in  The  matter  having  stood  over  for 

payment  of  their  claims,  but  only  amendment  by  the  creditor  and 

to  receive  rateable  proportions  of  he,  through  his  neglect  to  amend, 

it    according    to    the     proportion  being  reported  as  a  bond  creditor 

which  their  debts  bear  to  the  total  only,  the  estate  was  sold,  the  money 

amount  of  the  debts.  paid  into  Court,  and  an  apportion- 

(g)  1  Russ.  &  M.  338.  ment  directed.     Nine  years  after- 

(h)  The  general  rule  then  being  wards  his  personal  representative 

that  mere  delay  does  not  prevent  a  presented  a  petition  for  liberty  to 

creditor  coming  in  to  prove  while  go  in  and  establish  his  mortgage, 

there  are  assets  in  hand  :  Brown  v.  alleging  that  he  had  recently  dis- 

Lake,  1  De  G.  &  Sm.  144.      The  covered  that  the  amendment  had 

question  in  each  case  seems  to  be  not  been  made ;  it  was  dismissed 

whether  there  is  anything  to  take  with  costs.     On  the  other  hand,  in 

it  out  of  the  general  rule.     Thus  Re   Metcalfe,    13    C.    D.   236,    a 

in  Cattell  v.  Simons,  8  Beav.  243,  creditor    who    had    obtained    an 
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SECTION    II. 

Of  the  Abatement  of  Legacies. 

1.  As  to  the  abatement  of  general  legacies.     In  case  the  iu  case  of 
assets  be  sufficient  to  answer  the  debts  and  specific  le<*a-  cleficiency of 

.  -i-  »        assets,  general 

cies,  but  not  the  general  legacies,  the  latter  are  subject  to  legatees  must 
abatement.  J***" 

This  abatement  must  take  place  among  all  the  general 
legatees  in  equal  proportions  (i) :  And  the  executor  has  no 
power  to  give  himself  a  preference  in  regard  to  his  own 
legacy,  as  he  has  in  the  instance  of  his  own  debt  (k). 

Generally  speaking,  nothing  shall,  in  such  cases,  be  abated 
from  the  specific  legacies  (/).  But  if  the  testator  bequeaths 
specific  legacies,  and  also  general  pecuniary  legacies,  and 
directs  by  his  Will  that  such  pecuniary  legacies  shall  come 
out  of  all  his  personal  estate,  or  words  tantamount ;  then,  if 
there  be  no  other  personal  estate  than  the  specific  legacies, 
they  must  be  intended  to  be  subject  to  those  which  are  pecu- 
niary ;  otherwise,  the  words  of  the  bequest  to  the  pecuniary 
legatees  would  be  nugatory  (in). 

It  must  here  be  observed,  that  a  residuary  legatee  has  no  but  a  residuary 

right  to  call  upon  particular  general  legatees  to  abate  :  The  lefftee  c,annot 

"  °  call  ou  them 


order    fur    raising    the    amount  cies  of  stock,  the  abatement  will 
which    lie    then  claimed    out    of  be  regulated  by  the  value  of  stock 
a  testator's  realty,  was  afterwards  at  the  end  of  one  year  next  after 
allowed,   the  assets  being  undis-  the  testator's  death  :  Blackshaw  v. 
tributed,  to    obtain    an   order  by  Rogers,  cited  per  curiam,  in  Sim- 
way  of  amendment,  increasing  the  mons  v.  Vallance,  4  Bro.  C.  C.  349. 
amount  to  be  raised,  although  he  Anther  v.  Auther,  13   Sim.    440, 
had  in  his  possession,  at  the  time  of  per  Shad  well,  V.-C. 
obtaining  the  first  order,  a  book,  (h)  Toller,  347 . 
which,   if    he  had  known  of  the  (I)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2, 
existence    of  a    particular   entry,  s.  5.     Clifton  v.  Burt,  1  P.  Wms. 
would  have  supplied  the  informa-  676.     2  Black.  Com.  513.     Toller 
tion  on  which  the  claim  to  amend  339. 

was  based.  (m)  Sayer  v.  Sayer,  Prec.  Ghana 

(i)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2,  393.     Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2, 

s.  5.     With  regard  to  general  lega-  s.  5. 


to  abate. 
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whole  personal  estate  not  specifically  bequeathed  must  be 
exhausted,  before  those  legatees  can  be  obliged  to  contribute 
anything  out  of  their  bequests  (/?). 

So  if  there  is  a  simple  bequest  of  an  annuity,  there  is  no 
doubt  but  that,  however  great  or  small  the  income  of  the  tes- 
tator's property  may  be,  the  annuity  must  be  paid  in  full  to 
the  last  farthing  of  the  property  (o).  But  the  provisions  of 
the  Will  as  to  the  payment  of  the  annuity  may  be  such  as  to 
show  an  intention,  on  the  part  of  the  testator,  that  the 
annuity  shall  only  come  out  of  the  income  of  the  fund  or 
estate,  and  not  out  of  the  corpus  or  capital.  The  general 
rule  is,  that  if  there  be  a  clear  gift  of  a  life-interest  and  a 
reversion,  and  the  estate  proves  insufficient,  each  party,  the 
tenant  for  life  and  the  reversioner,  must  bear  the  loss  in  pro- 
portion to  his  interest :  But  if  there  is  a  gift  of  an  annuity, 
and  a  residuary  gift,  the  annuity  takes  precedence,  and  the 
whole  loss  falls  on  the  residuary  legatee  (p). 


(n)  Purse  v.  Snaplin,  1  Atk.  418. 
Fonnereau  v.  Poyntz,  1  Bro.  C.  C. 
478.  See  Harley  v.  Moon,  1  Dr. 
&  Sm.  623.  Baker  v.  Farmer,  L. 
R.  3  Ch.  537. 

(o)  Croly  r.  Weld,  3  De  Gex,  M. 
&  G.  993,  996,  by  Knight  Bruce, 
V.-C. 

(p)  Ibid.  995,  by  Lord  Justice 
Turner.  Infra,  note  (r).  The 
following  are  cases  in  which 
annuities  have  been  held  pay- 
able out  of  the  corpus  or 
capital  of  the  testator's  estate : 
Miller  v.  Huddlestone,  17  Sim.  71. 
Haynes  v.  Haynes,  3  D.  M.  &  G.  590. 
Croly  v.  Weld,  ib.  993.  Miner  v. 
Baldwin,  1  Sm.  &  G.  522.  Mills 
<o.  Drewett,  20  Beav.  636.  Perkins 
v.  Cooke,  2  J.  &  H.  393.  Hick- 
man v.  UpsaU,  2  Giff.  124.  How- 
arth  v.  Roth  well,  30  Beav.  516. 
Bright  v.  Larcher,  3  De  G.  &  J. 
48.     Upton  r.  Vanner,  1  Dr.  & 


Sm.  594.  Phillips  v.  Gutteridge, 
32  L.  J.  Ch.  1.  Birch  v.  Sherratt, 
L.  R.  2  Ch.  644.  Pearson  v.  Helli- 
well,  L.  R.  18  Eq.  411.  Re  Hedges' 
Trust,  L.  R.  18  Eq,  419.  Miehell 
v.  Wilton,  L.  R.  20  Eq.  269.  Re 
Mason,  8  C.  D.  411.  Carmiehael 
v.  Gee,  5  App.  Cas.  588,  sub  nom. 
Gee  v.  Mahood,  11  C.  D.  891, 
reversing  S.  C.  9  C.  D.  151.  The 
following  are  cases  in  which  they 
were  held  payable  out  of  income : 
Tarbottom  v.  Earle,  1 1  W.  R,  680. 
Bague  v.  Dumergue,  10  Hare,  462. 
Hindle  v.  Taylor,  20  Beav.  109. 
Baker  v.  Baker,  6  H.  L.  C.  616  (re- 
versing S.  C.  20  Beav.  548.  7  De 
G.  M.  &  G.  681).  Stelfox  v.  Sugden, 
Johns.  234.  Booth  v.  Coulton, 
L.  R.  5  Ch.  684.  Taylor  v.  Taylor, 
L.  R.  17  Eq.  324.  Wormald  v. 
Muzeen,  17  C.  D.  167.  The  ques- 
tion may  generally  be  put  in  the 
terms  used  by  Lord  Gilford  in  May 
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In  Farmer  v.  Mills  (q),  a  testator,  by  his  Will,  bequeathed 
certain  annuities,  and  directed  that  sums  set  apart  to  secure 
them,  should,  as  the  annuitant  died,  sink  into  the  residue  of 
nis  personal  estate  :  By  a  codicil  to  his  Will,  he  stated,  that 
in  case  his  property  would  not  provide  an  income  equal  to 
the  annuities,  they  should  be  rateably  reduced :  His  estate 
Avas  deficient,  and  the  annuities  were  rateably  reduced : 
And  it  was  held  by  Sir  John  Leach,  M.  K.,  that  upon  the 
death  of  any  annuitant,  the  sum,  set  apart  to  secure  the 
reduced  annuity,  would  belong  to  the  residuary  legatees,  and 
was  not  to  be  applied  to  increase  the  reduced  annuities  to  the 
amount  given  by  the  Will :   His  Honor,  however,  observed, 


v.Bennett,  1  Russ.  370,  viz.,  -whether 
the  bequest  is  to  be  considered  as 
a  bequest  of  an  annuity  or  as  the 
bequest  of  the  income  (or  part  of 
the  income)  of  a  sum  directed  to 
be  set  apart.  The  case  of  Wright 
v.  Callender,  2  De  G.  M.  &  G.  052, 
is  an  instance  of  the  former  class. 
Baker  v.  Baker  (vhi  su/p.)  is  an 
instance  of  the  latter.  If  the  gift 
is  of  an  annuity  not  so  limited  as 
to  make  it  payable  exclusively  out 
of  the  income  of  a  particular  fund 
dining  the  annuitant's  lifetime,  it 
will  be  a  charge  on  the  corpus  to 
the  loss  of  those  interested  in  the 
residuary  estate.  If,  on  the  other 
hand,  what  is  bequeathed  is  the 
income  of  a  particular  fund,  then, 
if  the  income  does  not  come  up  to 
the  expectation  of  the  testator,  the 
annuitant  will  have  to  bear  the 
loss.  Carmichael  v.  Gee,  5  App. 
Cas.  588,  597,  in  which  case  Lord 
Selborne  says  that  Miller  v.  Huddle- 
stone,  if  rightly  decided,  depended 
on  the  special  language  of  a  very 
special  Will.  The  mere  fact  that 
the  gift  of  an  annuity  is  followed 
by  a  direction  to  set  apart  a  fund 
to  secure  it,  will  not  cut  down  the 


right  of  an  annuitant  to  a  right  to 
receive  only  the  income  of  fund. 
Re  Mason,  8  C.  D.  411.  A  pro- 
vision that  the  fund  out  of  which 
the  annuity  is  directed  to  be  paid 
shall  fall  into  the  residue  after 
the  death  of  the  annuitant,  is 
an  indication  that  the  testator 
meant  to  bequeath  an  annuity: 
May  v.  Bennett  (vhi  swp.).  Wright 
v.  Callender  (ubi  siq).).  A  pro- 
vision for  the  destination  of  the 
surplus  income  during  the  life  of 
the  annuitant  goes  to  show  that 
the  annuity  is  a  charge  on  the 
income  only :  Wormald  v.  Muzeen, 
17  C.  D.  167,  169.  Stelfox  v. 
Sugden,  Johns.  234,  240.  Where 
a  testator  directs  that  out  of  the 
income  of  a  fund  invested  or  to  be 
invested  a  life  annuity  is  to  be 
paid,  and  there  is  no  direction  that 
the  annuity  is  to  be  paid  out  of 
income  to  accrue  in  the  lifetime  of 
the  annuitant,  the  annuity  is  a 
charge  on  the  income,  even  after 
the  death  of  the  annuitant,  until 
the  arrears  of  the  annuity  are 
satisfied :  Booth  v.  Coulton,  L.  B. 
5  Ch.  684. 

(q)  4  Buss.  86. 
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that  if  the  case  had  rested  upon  the  Will,  the  residuary 
legatees  could  have  taken  no  benefit,  until  the  annuities  were 
fully  provided  for  (?•). 

In  Arnold  v.  Arnold  (s),  a  testator  desired  that  A.,  B.,  and 
C.  might  each  enjoy,  during  life,  the  interest  of  800Z.  sterling, 
the  principal  to  devolve  eventually  to  his  residuary  legatees  : 
He  directed  the  residue  of  his  property  to  be  divided  into 
three  equal  parts,  one  part  to  each  of  his  brothers  and  his 
sister  ;  and  if  his  brothers  and  sister  should  not  survive  him, 
or  have  legal  issue  living  at  the  testator's  death,  then  their 
shares  to  devolve  in  equal  proportions  to  the  survivors,  as 


(r)  In  Scott  v.  Salmond,  1  M. 
&  K.  363,  a  testator  gave  several 
life  annuities  charged  upon  a  par- 
ticular fund,  the  income  of  which 
he  considered  to  be  equal  to  them 
in  value  ;  and  he  gave  the  fund 
itself  over  to  another  person  for 
life,  upon  the  respective  deaths  of 
the  annuitants  :  The  fund  having 
proved  deficient,  and  the  annui- 
tants having  suffered  a  propor- 
tional abatement,  it  was  held,  by 
Sir  J.  Leach,  M.  K.,  and  after- 
wards by  Lord  Brougham,  on  ap- 
peal, that  on  the  death  of  one  of 
them,  the  income  from  the  fund 
released  by  the  falling  in  of  her 
annuity  went  over  to  the  tenant 
for  life,  and  was  not  applicable  to 
make  good  the  deficiency  of  the 
continuing  annuities.  See  also 
Page  v.  Leapingwell,  18  Ves.  463, 
Miller  v.  Huddlestone,  L.  K.  6  Eq. 
65.  Re  Lyne's  Estate,  L.  R  8  Eq. 
482.  Be  Tootal's  Estate,  2  C.  D. 
628.  See  also  Wright  v.  Weston, 
26  Beav.  429.  But  where  a  testa- 
tor, having  a  power  of  appoint- 
ment by  Will  over  a  sum  of  stock, 
bequeathed  two  sums  of  5,000/. 
and  500/.  sterling  thereout  to  A. 
and  B.,   and   the  residue  to  his 


son  ;  and  the  stock  became  in 
Equity  liable  to  his  debts,  and  by 
payment  thereof,  and  of  the  costs 
of  the  suit,  the  fund  became  less 
than  5,500/.  sterling,  it  was  held 
by  Bomilly,  M.  R.,  that  the  pecu- 
niary and  residuary  legatees  were 
not  liable  to  abate  proportionally, 
but  that  the  residuary  gift  failed 
altogether  :  Petre  v.  Petre,  14 
Beav.  971.  See  also  Harley  v. 
Moon,  1  Dr.  &  Sm.  623.  The 
question  would  seem  to  be,  does 
the  testator  deal  with  a  given  sum 
which  he  assumes  to  be  available, 
or  does  he  not.  If  a  man  dealing 
with  a  sum  of  stock  or  a  specific 
amount  says,  "  I  bequeath  so 
much  to  A.,  so  much  to  B.,  and  the 
rest  to  C,"  the  fund  must  be 
divided  in  those  exact  proportions, 
and  if  the  stock  falls  short  the  loss 
must  be  apportioned  amongst  all 
the  legatees  in  the  same  propor- 
tion :  but  if  the  testator  is  not 
dealing  with  a  specific  amount,  or 
does  not  assume  to  be  so  doing, 
the  loss  will  fall  on  the  residuary 
legatee.  Elwes  v.  Causton,  30  Beav. 
554.  De  Lisle  v.  Hodges,  L.  B. 
17  Eq.  440. 

(s)  2  M.  &  K.  374. 
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well  as  the  shares  that  might  have  heen  devised  to  their 
issue  :  The  testator's  estate  was  not  sufficient  to  pay  the 
legacies  in  full :  And  Sir  C.  Pepys,  M.  R.,  held,  that  upon 
the  death  of  one  of  the  tenants  for  life  an  apportionment  of 
the  legacy  of  800?.,  set  apart  to  answer  her  life  interest,  fell 
into  the  residue,  and  was  not  given  over  to  the  residuary 
legatees  in  their  individual  character  ;  and  that  the  surviving 
tenants  for  life  were  entitled  to  have  the  deficiencies  in  their 
annuities  satisfied  out  of  the  released  fund  :  And  his  Honor 
observed,  on  Farmer  v.  Mills  (t)  being  cited,  that  in  that  case 
the  testator's  codicil  expressly  provided  that  the  annuities 
should  be  rateably  reduced ;  and  that,  but  for  that  codicil, 
the  residuary  legatees  could  have  taken  no  benefit  until  the 
annuities  were  fully  paid. 

A  point  of  considerable  difficulty  arises  in  cases  where 
there  are  pecuniary  legatees  and  a  residuary  legatee,  and  by 
reason  of  the  devastavit  of  the  executor  the  estate  becomes 
insufficient  to  pay  all  the  pecuniary  legacies  :  The  question 
then  is,  whether,  there  being  at  the  testator's  death  a  residue 
of  a  certain  sum,  the  residuary  legatee  is  not  entitled  to  rank 
as  a  legatee  of  that  sum. 

In  Dyose  v.  Dyose  (u),  Lord  Cowper,  in  the  instance  of 
deficiency  by  a  devastavit,  held,  that  he  was  bound  to  con- 
sider the  residuary  legatee  as  entitled  to  something,  if  the 
state  of  the  assets  at  the  death  of  the  testator  left  a  residue  ; 
and  that  the  wreck  of  the  estate,  which  could  be  recovered 
after  the  devastavit,  was  divisible,  not  among  the  pecuniary 
legatees  alone,  but  among  all  the  legatees  according  to  the 
proportion  of  their  legacies,  and  allowing  the  residuary 
legatee  to  claim  as  a  legatee  of  the  amount  of  the  residue  as 
it  stood  at  the  death  of  the  testator. 

But  this  decision  came  under  the  consideration  of  Lord 
Thurlow,  in  the  cases  of  Fonereau  v.  Poyntz  (x),  and  Hum- 
phreys   v.   Humphreys  (y)  ;    on    both   which    occasions   his 

(0  Ante,  p.  1213.  (x)  1  Bro.  C.  C.  478. 

(«)  1  P.  Wms.  305.  (y)  2  Cox,  186. 
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Lordship  condemned  the  doctrine  of  it :  And  this  con- 
demnation was  approved  by  Sir  William  Grant  in  Page  v. 
Leaping  well  (z). 

On  the  other  hand,  in  Ex  parte  Cliadwin  (a),  Lord  Eldon, 
after  reviewing  all  the  preceding  authorities,  seems  to  con- 
sider the  question  as  unsettled  :  and  his  decree  in  that  case 
may,  perhaps,  be  considered  as  in  some  measure  confirmatory 
of  Dyose  v.  Dyose,  though  certainly  on  a  totally  different 
principle. 

The  case  alluded  to,  Ex  parte  Cliadwin  (b),  is  an  authority 
to  show  that  a  legatee,  entitled  to  a  priority,  may  have  so 
dealt,  in  respect  to  his  legacy,  with  an  executor  guilty  of  a 
devastavit,  as  to  lose  all  priority,  and  to  render  it  just,  that 
the  estate  should  be  divided  as  if  no  devastavit  had  taken 
place  :  There  the  testator  directed  his  trustees  and  executors, 
after  sale  of  his  estates,  to  stand  possessed  of  the  money 
arising  from  the  sales,  upon  trust,  in  the  first  place,  to  invest 
400/.  in  trust  for  his  wife  for  life  in  bar  of  dower,  and  after 
her  death  for  W.  C,  and  upon  further  trust,  out  of  the 
residue  of  the  money,  to  invest  400/.  in  trust  for  J.  K.  for 
life,  and  after  his  death  for  his  children ;  and  upon  further 
trust,  to  pay  other  sums  to  persons  named ;  and  he  bequeathed 
the  residue  of  his  estate  to  W.  C.  :  The  only  acting  executor 
made  no  investment  on  the  trust  of  the  Will,  but  paid 
interest  on  the  two  sums  of  400/.  to  the  respective  legatees, 
and  applied  the  assets  to  his  own  use,  and  afterwards  became 
bankrupt :  Lord  Eldon  was  of  opinion,  that,  by  so  dealing 
with  the  executor,  these  two  legatees  had  made  him  their 
debtor  for  their  legacies  respectively  :  And  upon  that  ground 
his  Lordship  decreed,  that  the  dividends  payable  upon  the 
whole  sum  proved  under  the  commission  against  the  exe- 
cutor in  respect  of  the  testator's  estate  should  be  divided  among 
the  pecuniary  and  the  residuary  legatees,  in  the  proportion 
of  the  amount  of  their  legacies,  and  of  the  residue,  as  it  was 
computed  at  the  death  of  the  intestate,  with  interest  on  each. 

(r.)  18  Yes.  466.  («)  3  Swanst.  387.  (b)  3  Swanst.  380. 
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In   WiMmott :  T.  ./,»/,;„,  (,),  an  executor,   who    was   also 
trustee,  divided  the  assets:  He  paid  to  the  adult  legatees 
then-  snares,  and  invested  the  shares  of  the  infants  in  his 
own  name,  hut  he  executed  no  declaration  of  trust  thereof '■ 
He  afterwards  applied  these  sums  to  his  own  use:  Further 
assets  having  unexpectedly  fallen  in,  Lord  Langdale,  M.  E 
held  that  they  ought,   in   the  first  place,  to  he  applied  in' 
making  good  the  infants'  legacies :  And  the  learned  Judge 
said,   that  if  an  executor  makes  payments   to  a  legatee  In 
1-erson,  or  to  a  trustee  for  a  legatee,  or  makes  such  appro- 
Potion   as    is   equivalent    to    payment,    the  other    persons 
ntftled  under  the  Will  are  not  to  he  called  on  to  contribute 
hu-  any  loss  which  may  afterwards  happen  to  the  fund   so 
l«nl  or  appropriated  (d) ;  hut  that  if  there  be  no  payment 
and  no  appropriation  equivalent  to   payment,  his  Lordship 
■1"    not  see  why,  if  anything  afterwards  comes  to  the  hands 
of  the  executors,  it  should  not  be  applied  in  discharge  of  the 
legacies  of  the  unpaid  legatees  (e). 

The  general  rule  is,  that,  among  legacies  in  their  nature  r™rilr 
general  (according  to  the  distinctions  attempted  to  be  pointed  -"25— ■ 
out  in  a  previous  chapter)  there  is  no  preference  of  payment  •  Sfiif 

hey  shall  all  abate  together,  and  proportionally,  in  case  of  S™ ' 

a  deficiency  of  assets  to  satisfy  then,  all.  But  this  must  be 
understood  only  as  among  legatees,  who  are  all  volunteers  ■ 
lor  if  there  be  any  valuable  consideration  for  the  testamentary 
gift,  as  where  a  general  legacy  is  given  in  consideration 
of  a  debt  owing  to  the  legatee,  or  of  the  relinquishment  of 
any  nght  or  interest,  as  of  her  dower  by  a  widow  (/),  such 

(c)  1  Beav.  401  n  • 

W  Where  there    has   been  no  ^TaWV^^ 

«-t  of   the    legatee,    to    the  itVt!^    =****"■■ 
special  appropriation  of  the  fund  (/)  Bunidm '«    P.  ,  .    ,    ~ 

out  of  which  their  legacies    are  Wma    .^    He,i,  i  '  ,       ' 

TOahle    the  ordinary  rale    that  B«oTc.4     S^u    ' 

the    residuary    legatee    cm    hlr*  A  -,      ia    a-  -"McotU.Gor- 

j     ic0ai,et;    can    take  don,    14   Sim     9"s«      13.,+         i 

W.E.— VOL.    II.  BU*    SUch   a 

Y 
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legacy  will  be  entitled  to  a  preference  of  payment  over  the 
other  general  legacies,  which  are  mere  bounties  (//)  ;  and  it 
should  seem  that  the  preference  will  be  allowed,  though  the 
bequest  should  exceed  the  value  of  the  right  or  interest  relin- 
quished by  the  legatee  (li).  But  it  is  requisite  that  the  right 
or  interest  should  be  subsisting  at  the  testator's  death  (/). 

In  Heath  v.  Bendy  (h),  the  testator,  having  by  a  post- 
nuptial settlement  made  certain  provisions  for  his  wife, 
which  were  expressed  to  be  in  bar  of  dower,  bequeathed  to 
her  specific  legacies,  and  also  a  general  legacy,  adding,  that 
what  he  had  so  given  her,  together  with  the  provision  made 
for  her  by  the  settlement,  should  be  in  lieu  of  any  dower 
which  she  might  claim :  The  assets  proved  insufficient  for 
the  payment  of  the  legacies  in  full :  And  Lord  Gifford,  M.  K., 
held,  that  the  wife  Avas  entitled  to  priority  over  the  other 
legatees,  and  that  the  legacy  given  to  her  ought  not  to  abate 
proportionally  with  the  other  legacies :  His  Lordship,  in 
giving  judgment,  observed,  that  if,  at  the  death  of  the  tes- 
tator, his  widow  had  not  been  entitled  to  dower,  then,  accord- 
ing to  the  principle  of  the  previous  authorities,  she  could  not 
have  claimed  any  priority :  But,  at  his  death,  her  right  to 
dower  was  in  full  force  ;  and  she  was  to  release  her  dower, 
not  merely  for  the  provision  which  the  settlement  made,  but 
for  that  provision  taken  in  conjunction  with  the  legacy  :  It 
was  not  material  whether  the  sum  bequeathed  was  or  was  not 
the  whole  of  the  consideration  for  the  release  of  the  dower : 
If  it  was  only  part  of  the  consideration,  she  was  nevertheless 

legacy  has  no  priority,  where  the  sents  from  the  dictum  of  the  Vice- 
testator  leaves  no  real  estate  out  Chancellor  that,  if  the  dower  had 
of  which  the  widow  is  dowable  :  been  harred  by  the  will,  the  widow 
Acey  r.  Simpson,  5  Beav.  35 ;  or  would  have  been  entitled  to 
where  the  only  real  estate  of  the  priority. 

testator  was  conveyed  to  him  with  (g)  Treat.  Eq.  B.  4,  Pt.  1,  ch.  2, 

a  declaration  against  dower :  Roper  s.  5. 

r.  Roper,  3  C.  D.  714.     The  deci-  (h)  Ambl.  244. 

sion  of  Malins,  V.-C,  in  this  case  (i)  Blower    r.     Morret,  2    Yes. 

has     since     heen     approved     by  Sen.  422. 

( 'hitty,.l.,in  Be  Greenwood  [1892],  (k)  1  Russ.  Chanc.  Cas.  543. 
2  Ch.   295,  299,  although  he  dis- 
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a  purchaser  of  the  sum,  and  was  entitled  to  priority  over  the 
other  legatees  (/). 

In  Denies  v.  Bush  (m),  a  testator  had  bequeathed  a  legacy 
to  a  person,  between  whom  and  himself  accounts  had  sub- 
sisted for  some  time,  on  condition  of  his  executing  to  the 
testator's  executors  a  general  release  of  all  claims  and 
demands  which  the  legatee  had  on  the  testator  :  The  legatee 
executed  the  release :  The  assets  were  insufficient  for  the 
payment  of  all  the  legacies ;  and  the  question  was,  whether 
this  particular  legatee  was,  by  the  execution  of  the  release,  a 
purchaser  of  his  legacy,  and  entitled  to  be  paid  in  prefer- 
ence to  the  other  legatees ;  or  whether  he  was  bound  to  abate 
rateably  with  them  :  It  did  not  appear  whether  the  legatee 
had  any  legal  claim  or  demand  on  the  testator :  Lord  Lynd- 
hurst,  C.  B.,  was  of  opinion,  that  if  there  was  not  a  debt 
actually  due  to  the  legatee,  he  could  not  be  considered  as  a 
purchaser  of  the  legacy,  so  as  to  avoid  an  abatement  with 
the  other  legatees  :  If  no  debt  were  due,  and  the  release  was 
required  merely  for  the  sake  of  peace,  then,  unquestionably, 
the  legatee  could  not  be  treated  as  a  purchaser. 

General  legacies,  bequeathed  to  creditors,  whose  debts  have 
been  previously  liquidated  by  composition  at  less  than  their 
real  amounts,  arc  merely  voluntary,  and  therefore  not  exempt 
from  abatement  together  with  other  general  legacies  upon  a 
deficiency  of  assets  (u).  So  where  the  testator  bequeaths 
money  to  pay  the  debts  of  a  relation  or  friend,  such  legacies 
must  be  considered  as  bounties,  and  in  no  better  condition 
than  other  general  legacies  (o). 

(/)  It  is  enacted  by  -tut.  3  &  4  wood  [1892],  2  Ch.  295. 
W.  IV.  c.  105  (Act  tor  the  amend-  (m)   1  Younge,  341. 

mentof  theLawrelatingto  Dower),  (»)  Coppin  v.  Coppin,  2  P.  Wins. 

<.    12,   that  nothing  in   this  Act  296.     .See  Turner  v.  Martin,  7  Dc 

contained  shall  interfere  with  any  Gex,  M.  &  G.  429.     Ante,  p.  1074, 

rule  of  equity,  or  of  any  Ecclesias-  note  («).     See,  however,  Callisher 

tical  Court,  by  which  legacies  be-  v.  Bischoffsheim,  L.  R.  5  Q.  B.  44!>, 

queathed  to  widows  in  satisfaction  451,  and  compare  with  that  case  Ex 

of  dower  are  entitled  to  priority  parte  Banner,  17  C.  D.  480,490. 
over  other  legacies.   See  Re  Green-  (o)  Shirt  v.  Westby,  1  ('.  Ves.  396. 

v  2 
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instances 
where  priority 
among  general 
legatees  is  not 
allowable : 


annuity 
charged  on 
personal  estate 
is  a  general 
legacy. 


It  must  here  be  observed,  that  a  legacy,  which  is,  in  its 
nature,  general,  and  given  to  a  volunteer,  will  not  be  entitled 
to  any  exemption  from  abatement,  on  the  ground  of  its 
being  applied  to  any  particular  object  or  purpose  :  Thus 
legacies  of  a  certain  sum  each  to  executors  for  their  care 
and  trouble  ( j>),  or  of  sums  of  money  for  mourning  rings  {q), 
or  to  servants  (f),  or  to  charities  (s),  are  not  to  be  preferred 
to  other  general  legacies.  And  although  the  bequest  is  made 
in  favour  of  a  wife  or  child  of  the  testator,  it  can  claim  no 
preference,  but  must  abate  with  the  rest  of  the  general 
legacies  (/). 

Again,  an  annuity  charged  on  the  personal  estate  is  a 
general  legacy  0).  And,  therefore,  as  between  annuitants 
and  legatees,  there  is  no  priority  where  there  is  a  deficient 
estate,  but  both  must  abate  proportionably  (.r).     And  whether 


(#)  Duncan  v.  Watts,  16  Beav. 
204. 

(q)  Apreece  v.  Apreece,  1  Ves. 
&  Beam.  364.  In  Masters  v.  Mas- 
ters, 1  P.  Wins.  42.3,  Lord  Parker 
exempted  a  legacy  of  a  certain 
sum  for  building  a  monument  to 
the  memory  of  a  relation  from 
abating  with  the  general  legacies  ; 
hut  this  decision  has  heen  doubted 
'in  strong  grounds  :  SeeBlackshaw 
v.  Bogers,  cited  4  Bro.  C.  C.  349. 

(?•)  Att.-Gen.  v.  Robins,  2  P. 
Wins.  25. 

(.s)  Att.-Gen.  v.  Hudson,  1  P. 
"Wins.  675.  Bishop  of  Peterborough 
p.  Mortlock,  1  Bro.  C.  C.  566. 

(< )  Blower  r.  Morret,  2  Ves.  Sen. 
420.  Unless  from  the  construction 
of  the  Will  it  appears  that  the  tes- 
tator has  shown  intention  to  give 
priority  to  a  particular  legacy. 
Re  Hardy,  17  C.  D.  798.  In  the 
case  of  Re  Hardy,  Malins,  Y.-C, 
seems  to  have  said,  "Blower  v. 
Morret  is  in  my  opinion  distin- 
guishable in  many  respects,  but  if 


it  is  not,  then  I  say  I  dissent  from 
it  and  decline  to  follow  it."  In  the 
late  case  of  7.V  Schweder's  Estate 
[1891],  3  Ch.  44,  Chitty,  J.,  said, 
"In  my  opinion  Be  Hardy  was  not 
distinguishable  from  Blower  v. 
Morret,  and  with  all  due  respect 
to  the  learned  Vice-Chancellor 
(who  decided  it)  he  was  hound  hy 
it.  I  think  I  am  constrained 
by  Blower  v.  Morret,  and  by  the 
continued  course  of  the  authori- 
ties since  that  decision,  to  dissent 
from  Re  Hardy  as  I  do." 

(u)  Lines  v.  Mitchell,  1  Phill.  Ch. 
C.  716,  per  Lord  Lyndhurst.  11 
CI.  &  F.  508,  per  Lord  Cottenham. 
Miller  v.  Huddlestone,  3  Mac,  & 
G.  512.  But  if  annuities  are  given 
as  specific  gifts  of  interest  in  the 
real  estate,  they  shall  not  abate 
with  legacies  charged  generally  on 
the  n-al  estate  :  Creed  v.  Creed,  11 
CI.  &  F.  491  (overruling  the  deci- 
sion of  Sugden,  C,  of  Ireland,  1 
Dr.  &  W.  416). 

(.')    The   annuity   ought   to   be 
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an  annuity  is  to  commence  immediately  on  the  death  of  the 
testator  or  at  a  future  period,  this  principle  will  equally 
aPPty(y).  And  if  annuities  abate  with  reference  to  other 
legacies,  they  must,  of  course,  abate  between  themselves. 
Accordingly,  in  Lines  v.  Mitchell  f»,  a  testator  had  bequeathed 
an  annuity  of  300/.  to  his  three  daughters,  and  the  survivors 
and  survivor,  with  a  gift  over  to  the  last  survivor  of  the  sum 
set  apart  to  answer  the  annuity  :  After  the  death  of  one  of  the 
daughters,  the  fund  set  apart  was  lost  by  the  misconduct  of 
the  trustee,  and  the  annuity  remained  unpaid  for  the  rest  of 
the  lives  of  the  other  two ;  but  after  their  deaths  a  sum  of 
money,  forming  part  of  the  residue,  but  of  less  amount  than 
the  original  fund,  became  available  :  And  it  was  held,  that  the 
annuity  must  be  supposed  to  have  continued  until  it  was  put 
an  end  to  by  the  principal  money  falling  in ;  and  that  such 
money  must  be  apportioned  rateably  between  the  arrears  which 
would,  on  that  supposition,  be  due  to  the  daughters  respec- 
tively, and  the  sum  originally  set  apart,  and  which  belonged 
to  the  last  survivor  (a). 

But  if  by  the  express  words  or  fair  construction  of  the  Will,  in  what  cases 
the  intent  of  the  testator  is  clearly  manifest  to  give  one  uSSef 
general  legatee  a  priority  to  the  others,  that  intention  must 
be  carried  into  effect  (b)  :  as  where  the  testator  gave  legacies 
to  his  two  sons  and  his  daughter,  with  a  proviso,  that  if  the 
assets  should  fall  short  for  the  satisfaction  of  those  legacies, 
valued,  and  the  annuitant  will  be  (a)  See  also  Todd  v.  Bielby,  27 

entitled  at  once  to  the  amount  of  Beav.  353,  as  to  the  proper  mode  of 
the  valuation,  subject  to  an  abate-  ascertaining  the  value  of  the  ail- 
ment in  proportion  to  the  abate-  nuities,  in  a  case  where  several 
inent  of  the  pecuniary  legacies:  annuities  are  given,  and  the  fund 
Wroughton  v.  Colquhoun,  1  DeG.  proves  deficient,  and  some  of  the 
&  Sin.  35 7.  Can  v.  Ingleby,  ibid.  annuitants  are  dead  and  some  are 
362.  Long  v.  Hughes,  ibid.  364.  living.  Heath  v.  Nugent,  29  Beav, 
But  set-  Wright  v.  ( 'allender,  2  De  226.  See  also  Potts  v.  Smith, 
(Jex,  M.  &  C.  <;:,2.  Gratrix  v.  L.  E.  8  Ecp  683.  Re  Wilkins,  27 
Chambers,  2  Giff.  321.  C.D.703.  Asto  the  period  at  which 

0/)  Innes  v.  Mitchell,  1  Phill.      the  value  must  betaken,  see  Field- 
0h-  C-  7  ] ,;-  ing  v.  Preston,  1  He  G.  &  J.  438. 

(;.)  2Phill.Ch.C.346,reversingin  (6)  Lewin  v.  Lewin,  2  Yes.  Sen. 

part  the  decision  1  Phill.  Ch.  C.  710.      415.     Re  Hardy,  17  C.  D.  798  803 
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his  daughter  notwithstanding  should  he  paid  her  full  legacy, 
and  the  abatement  be  borne  proportionally  by  the  legacies 
of  the  sons  only  (c).  So  where  the  testator,  after  giving 
various  legacies,  expressed  at  the  end  of  his  "Will  his  appre- 
hension that  there  would  be  a  considerable  surplus  of  his 
personal  estate,  beyond  what  he  had  before  given  away  in 
legacies,  for  which  reason  he  gave  several  further  legacies ; 
and  afterwards,  by  a  codicil,  he  gave  several  other  legacies  ; 
it  was  decreed,  that  the  subsequent  legacies  given  by 
the  Will,  having  been  given  on  a  presumption  that  there 
would  be  a  surplus,  and  there  happening  to  be  no  surplus, 
the  former  legacies  should  have  a  preference,  and  the  lega- 
cies at  the  end  of  the  Will  should  be  lost ;  and  also,  that 
the  same  apprehension  of  a  surplus  must  be  intended  to 
have  continued  in  the  testator  at  the  time  of  making  his 
codicil :  and  therefore,  unless  the  inference  could  be  re- 
pelled, the  legacies  given  by  the  codicil  must  be  lost  also  (d). 
Again,  where  a  testator  gave  1,000/.  to  trustees  upon  trust 
to  pay  the  interest  to  his  wife,  during  her  life,  and  after  her 
decease  he  declared  his  will  to  be,  that  the  1,000/.  should 
become  part  of  his  personal  estate,  and  applicable  to  the 
trusts  or  payment  of  the  legacies  given  by  his  Will :  and  he 
gave  a  legacy  of  500/.,  in  trust  for  N.  M.  and  his  wife,  in 
nearly  the  same  words  ;  it  was  held,  that  a  priority  was  given 
to  these  two  legacies  (e). 

But  the  amis  lies  on  the  party  seeking  priority,  to  make 

(c)  Marsh  v.  Evans,  lP.Wms. 668.  Roper  c.  Roper,  3  C.  D.  714,  720. 

((/)   Att.-Gen.   v.  Robins,   2   P.  See  for  further  examples  of  prefer- 

Wms.  23.     See  also  Accord.  Stam-  ence  of  general   legatees  in  pay- 

mers  v.  Halliley,  12  Sim.  42.  ment,  in  consequence  of  the  inten- 

(c)    Brown  v.  Brown,  1   Keen,  tion  of  the  testator,  not  expressed 

275.    Be   Hardy,  17    C.   D.    798.  in  terms,  but  sufficiently  apparent 

There  would  seem  to  be  no  pre-  from  the  whole  contents  of  the  Will, 

sumption  of  an  intention  to  give  Lewin  v.  Lewin,  2  Ves.  Sen.  415. 

priority   to    a    wife    or    children  Beeston  r.    Booth,  4   Madcl.    161, 

before  strangers,  notwithstanding  170.     Pepper  v.  Bloomfield,  3  Dr. 

the  observations  of  Malins,  V.-C,  &  W.  499.     Haynes  v.  Haynes,  3 

in  this  case,  as  the  learned  Vice-  De  Gex,  M.  &  G.  590.     Gyett  v. 

Chancellor  himself  recognizes   in  "Williams,  2  Johns.  &  H.  429. 
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out  that  such  priority  was  intended  by  the  testator,  and  the 
proof  of  this  must  be  clear  and  conclusive  (/).  The  reason 
of  it  is,  that  the  testator,  in  the  absence  of  plain  proof  to  the 
contrary,  mast  be  deemed  to  have  considered  that  his  estate 
would  be  sufficient  to  answer  the  purposes  to  which  he  has 
devoted  it,  and  consequently  not  to  have  thought  it  neces- 
sary to  provide  against  a  deficiency  by  giving  a  priority,  in 
case  of  a  deficiency,  to  some  of  the  objects  of  his  bounty. 
Therefore  where  the  expressions  are  ambiguous,  and  do  not 
mark  with  certainty  the  testator's  intention,  no  priority  can 
be  allowed  :  Thus  it  is  not  sufficient  that  the  testator  gives  a 
direction  as  to  a  general  legacy  to  his  wife,  that  it  shall  be 
paid  immediately  after  his  death,  out  of  the  ^first  money  that 
shall  be  received  by  the  executors  (//).  So  if  the  words  are 
"  Imprimis"  or  "  in  the  first  place,  I  give  1,000/.  to  A.,"  this 
will  not  give  a  priority  to  other  general  legatees  (Ii).  In  the 
case  of  Becston  v.  Booth  (i),  the  testator  gave  his  personal 
estate  to  executors,  in  the  first  place,  to  pay  debts,  funeral 
and  testamentary  expenses ;  and  in  the  next  place,  three 
legacies  to  B.,  C,  and  D.,  with  legal  interest  from  three 
months  after  his  death ;  and  afterwards  to  raise  and  set 
apart  three  sums  of  money  to  be  applied  as  therein  men- 
tioned :  Upon  a  question  of  abatement,  the  Court  declared, 
upon  the  principle  before  stated,  that  none  of  the  legacies 
were  entitled  to  a  priority  of  payment,  and,  therefore,  that 
all  of  them  must  abate  proportionally,  according  to  the 
general  rule  (k). 

'/)   Miller    r.    Huddlestone,   3  other  pecuniary  legacies.  See,  how- 
Mac.  &  G.  523,  l>y  Lord  Truro.  ever,  contra, Be  Sehweders  Estate 

( g)  Blower  v.  Morret,  2  Yes.  Sen .  [1 891],  3  Ch.  44. 

420.     But  this  case  -was  expressly  (//)  Brown  v.  Allen,  1  Vern  31. 

dissented  from  by  Malins,  Y.-C,  (i)  4  Madd.  161. 

in  Be  Hardy,  17  C.  D.   798,  801,  (A)   See  also  Thwaites  ».  Fore- 

-\vhere  he  held  that  a  hequest  hy  a  man,  1  Coll.  400.     Creed  v.  Creed, 

testator  to  his  wife  of  all  his  furni-  1  Dr.  &  W.  416.     11  CI.  &  F.  491. 

ture  and  effects,  together  with  the  Ashhurnham  r.  Ashhurnham,  16 

sum  of  5001.  "  which  I  direct  to  he  Sim.  186.     Miller  v.  Huddlestone, 

jxiiil  to  her  immediately  after  my  17  Sim.  71.   3  Mac.  &  G.  513.  Lord 

decease"  had  priority  over  all  the  Dunhoyne   v.  Brander,  18   Beav. 
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It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded 
to  in  a  previous  section  (/),  as  being  in  the  nature  of  specific 
legacies,  and  sometimes  called  demonstrative  legacies,  viz. 
bequests  of  money  with  reference  to  a  particular  fund  for 
their  payment,  and  not  simply  a  gift  of  the  specific  fund 
itself;  Those  legatees  have  such  a  lien  upon  the  specific- 
fund  referred  to,  that  they  will  not  be  obliged  to  abate  with 
general  legatees  :  And  in  this,  as  in  the  preceding  cases,  the 
testator's  intention  is  the  principle  :  for  it  is  inferred,  that 
he,  in  referring  to  specific  parts  of  his  estate  for  payment  for 
particular  legacies,  intended  those  legacies  as  a  preference  to 
others  which  he  had  not  so  secured  (;»)• 


Of  the  abate- 
ment of  spe- 
cific legacies. 


It  has  appeared,  that  as  long  as  any  of  the  assets,  not 
specifically  bequeathed,  remain,  such  as  are  specifically 
bequeathed  are  not  to  be  applied  in  payment  of  debts  (n)  ; 
although  to  the  complete  disappointment  of  the  general 
legacies  :  But  when  the  assets,  not  specifically  bequeathed, 
are  insufficient  to  pay  all  the  debts,  then  the  specific  legatees 
must  abate,  in  proportion  to  the  value  of  their  individual 
legacies  (<>).  So  a  legatee  entitled  to  a  legacy  of  the  sort  just 
mentioned,  in  the  nature  of  a  specific  legacy,  must  abate  with 
the  specific  legatees  (p). 

An  important  inquiry,  connected  with  this  subject,  some- 


313.  Eavestaff  v.  Austin,  19  Beav. 
591.  Harms  v.  Haynes,  3  De  <  }ex, 
M.  &  G.  591.  Coore  r.  Todd,  23 
Beav.  92.  7  De  Gex,  M.  &  G. 
520.  Wright  v.  Weston,  2G  Beav. 
429.  Haslewood  v.  Green,  28 
Beav.  1.  Ehves  v.  <  !auston,30  Beav. 
554. 

(I)  Ante,  p.  1021. 

(;/()  Roberts  v.  Pocock,  4  Ves. 
150.  Lambert  v.  Lambert,  11  Yes. 
COT.  Robinson  v.  Geldard,  3  M. 
&  G.  735,  745,  by  Lord  Truro. 
Acton  r.  Acton,  1  Meriv.  178. 
Creed   v.   deed,  11    CI.  &  F.  491, 


509,  per  Lord  Cottenhani.  Tem- 
pest v.  Tempest,  2  K.  &  J.  635, 
affd.  20  L.  J.  Ch.  501. 

(n)  Or  of  costs,  when  a  suit  has 
been  instituted  :  Barton  r.  Cooke, 
5  Ves.  464.  But  see  Newbegin  v. 
Bell,  23  Beav.  386. 

(o)  Sleech  v.  Thorington,  2  Ves. 
Sen.  561,    564.      Clifton  v.   Burt, 

1  P.  Wins.  680.  Duke  of  Devon 
v.   Atkins,   2    P.  Wins.   382,  383. 

2  Fonbl.  Treat,  Eq.  B.  4,  Pt.  1, 
ch.  2,  s.  5,  note  (q).  See  Fielding 
r.  Preston,  1  De  G.  &  J.  438. 

(p)  Roberts  v.Pocock,4  Ves.  160. 
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times  occurs ;  viz.  under  what  circumstances  the  specific 
legatees  of  chattels  can  compel  the  devisees  of  the  real 
estate  of  the  testator  to  contribute  to  the  satisfaction  of  his 
debts,  in  case  the  general  personal  estate  proves  insufficient 
for  that  purpose.  But  it  will  be  more  convenient  to  consider 
this  question  hereafter,  together  with  the  subject  of  the 
exoneration  of  real  estate  (q)  and  the  doctrine  of  marshalling 
assets  (/•). 


SECTION   III. 
Of  the  Executor's  Assent  to  a  Legacy. 

The   whole   personal   property  of  the   testator,  as  it  has  Necessity  of 
appeared  in   a   former  part  of  this  work,  devolves  upon  his  assent  to  com- 
executor  (s).     It  is  his  duty  to  apply  it,  in   the  first  place,  P*e£  *Jeeetitle 
to  the  payment    of   the  debts  of   the    deceased  ;    and  he  is 
responsible    to    the    creditors    for    the    satisfaction    of   their 
demands,  to  the  extent  of  the  whole  estate,  without  regard  to 
the  testator's  having  by  the  "Will  directed  that  a  portion  of 
it  shall  be  applied  to   other  purposes  (t).     Hence,  as  a  pro- 
tection to  the  executor,  the  law  imposes  the  necessity  that 
every  legatee,  whether   general  or   specific,    and  whether  of 
chattels  real  or  personal,  must  obtain  the  executor's  assent  to 
the   legacy  before  his   title  as   legatee  can   be  complete  and 
perfect  (u). 

Hence,  also,  the  legatee  has  no  authority  to  take  posses- 
sion of  his  legacy  without  such  assent,  although  the  testator, 
by  his  Will,  expressly  direct  that  he  shall  do  so  :  for  if  this 
were  permitted,  a  testator  might  appoint  all  his  effects  to  be 
thus  taken,  in  fraud  of  his  creditors  (.r). 

Before  such  assent,  however,  tbe  legatee  has  an  inchoate 
right  to  the  legacy,  such  as  is  transmissible  to  his  own  per- 

(q)  Fust,  Pt.  iv.  Bk.  I.  Ch.  n.          (u)  Swinb.    Pt.    1,    §    0,   pi.   5, 

§  i.  s.  7,  pi.  1.     1  Saund.  427,  note  (.">) 

(r)  Ibid.  §  IT.  to  Duppa  v.  Mayo. 

(s)  Ante,  p.  570.  {x)  Wentw.  Oil  Ex.  409,  14th 

\J)  Ante,  p.  1202.  edit. 
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sonal  representatives,  in  case  of  his  death  hefore  it  he  paid  or 
delivered  (*/). 

Again,  if  the  testator  by  Will  forgive  a  debt  due  to  him 
from  a  particular  person,  it  is  the  better  opinion,  that  the 
assent  of  the  executor  is  necessary  to  give  effect  to  the 
testator's  intention ;  for  although  on  the  one  hand,  it  may 
be  alleged  that  the  party,  to  whom  the  debt  is  bequeathed, 
must  necessarily  have  it  by  way  of  retainer,  and  that  such 
a  clause  operates  rather  as  an  extinguishment  than  as  a  dona- 
tion, and  therefore  that  it  needs  no  such  assent,  as  where 
there  is  to  be  a  transfer  of  the  property :  yet  on  the  other 
hand,  a  debt  so  forgiven  is  regarded,  with  great  reason, 
in  the  light  of  a  legacy,  and,  like  other  legacies,  not  to  be 
sanctioned  by  the  executor,  in  case  the  estate  be  insufficient 
for  the  payment  of  debts :  But  as  soon  as  the  executor 
assents,  and  not  before,  it  shall  be  effectually  discharged  (z). 

Until  modern  times,  it  appears  to  have  been  the  practice 
of  the  Bank  of  England,  with  respect  to  government  stock 
or  annuities,  grounded  upon  the  statute  5  W.  &  M.  c.  20,  by 
which  the  Bank  was  instituted,  and  upon  the  other  Acts  of 
Parliament  which  regulate  the  devise  of  property  trans- 
ferable at  the  Bank  (by  which  the  probates  of  Wills  are 
directed  to  be  there  deposited,  for  the  purpose  of  having  the 
trusts  extracted),  in  cases  where  stock,  &c,  has  been  speci- 
fically bequeathed,  without  the  intervention  of  trustees,  to 
permit  the  transfer  to  be  made  to  the  legatees,  and  not  to 
the  executor ;  and  Avhen  trustees  have  been  appointed,  then 
to  the  trustees,  with  a  restriction  not  to  allow  of  a  transfer 
to  any  other  persons,  except  those  named  in  the  Will :  It 
seems,  however,  to  be  now  clear,  that  this  practice  is 
erroneous,  and  that  the  executor,  having  the  legal  right  to 
the  specific  as  well  as  to  the  general  assets,  to  pay  debts, 
&c,  has  the  sole  right  to  call  upon  the  Bank  to  transfer  the 

(//)  Wentvr.    Off.    Ex.    69,  14th  332.     Sibthorp  v.  Moxom,  3  Atk. 

clit.  581.     Elliott   v.    Davenport,   1  P. 

(:.)  Wentw.    Off.    Ex.    72,    14th  Wms.  83.     Izon  r.  Butler,  2  Price, 

edit.     Eider  v.  Wager,  2  P.  Wins.  41. 
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stock  into  his  name :  as  no  interest  in  it  vests  in  the  legatees 
prior  to  his  assent  (a).  It  also  appears  to  be  immaterial 
whether  such  property  be  given  specifically  in  the  strict 
sense  of  the  word,  or  as  a  residue ;  such  property  being  to 
be  considered  in  no  other  view  than  the  other  general  assets 
as  to  this  purpose,  and  therefore  subject  to  all  the  incidents 
of  a  testamentary  disposition  of  personal  estate  (b).  And 
now,  by  stat.  33  &  34  Vict.  c.  71,  s.  23,  it  is  expressly  enacted, 
that  all  stock,  standing  in  the  name  of  any  deceased  person, 
shall  and  may  be  assigned  and  transferred  by  the  executors 
or  administrators  of  the  deceased,  notwithstanding  any  specific 
bequest  thereof  (V). 

It  follows  from  the  rule  respecting  the  necessity  of  the 
executor's  assent,  that  if,  without  it,  the  legatee  takes 
possession  of  the  thing  bequeathed,  the  executor  may 
maintain  an  action  of  trespass  or  trover  against  him  :  So 
although  a  chattel,  real  or  personal,  specifically  bequeathed, 
be  in  the  custody  or  possession  of  the  legatee,  and  the  assets 
be  fully  adequate  to  the  payment  of  debts,  he  has  no  right 
to  retain  it  in  opposition  to  the  executor  ;  by  whom,  in  such 
case,  an  action  will  lie  to  recover  it  (d). 

If  an  executor  refuse  his  assent  without  cause,  he  may  be 
compelled  to  give  it,  by  a  Court  of  Equity  (<?). 

With  respect  to  what  shall  constitute  such  assent  on  the  what  shall 
part  of  the  executor,  the  law  has  for  this  purpose  prescribed  ^eut^0  *" 
no  specific  form  ;  and  it  may  be  either  express  or  implied  (/) : 
The  executor    may  not    only  in  direct  terms  authorize    the 
legatee  to  take  possession  of  his  legacy,  but  his  concurrence 
may  be  inferred  either  from  direct  expressions  or  particular 

(«)  See  ante,  p.  721.    Humber-  (>>)  Coin.  Dig.  Admon.  (C.  8). 

stone    v.    Chase,    2  Younge   &   C.  (/)  Whether  there  has  been  an 

-09.  assent  or  not  may  involve  matters 

(b)  1  Rop.  Leg.  732,  3rd  edit.  of  law,  but  it  is  generally  a  ques- 

(c)  See  ante,  pp.  721,  722.  tion   of   fact:    Elliott   v.   Elliott, 

(d)  Mead  r.  Orrery,  3  Atk.  239.  9  M.  &  W.  27,  per  Lord  Abinger. 
Wentw.  Off.  Ex.  409,  14th  edit.  Mason  r.  Earnell,  12  M.  &  W. 
Com.  Dig.   Admon.  (C.  5).     Bac.  G74. 

Abr.  Exors.  (L.)  3. 
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acts ;  and  such  constructive  permission  shall  be  equally 
available  (g).  Thus,  for  instance,  if  a  horse  is  bequeathed, 
and  the  executor  requests  the  legatee  to  dispose  of  it ;  or  if 
a  third  person  proposes  to  purchase  the  horse  of  the  executor, 
and  he  directs  him  to  buy  it  of  the  legatee  ;  or  if  the  executor 
himself  purchases  the  horse  of  the  legatee,  or  merely  offers 
him  money  for  it,  this  amounts  to  an  assent  by  implication  to 
the  legacy  (It).  So  where  the  legatee  of  a  term  of  years 
grants  it  to  the  executor,  his  acceptance  of  the  grant,  either 
for  himself  or  as  trustee,  is  an  implied  permission  that  the 
term  shall  be  the  legatee's  to  grant  (/).  So  in  a  case 
where  the  rents  or  interest  of  a  bequest  are  directed  to  be 
applied  for  the  maintenance  of  the  legatee  during  minority, 
if  the  executor  commences  so  to  apply  them,  his  consent  to 
the  principal  will  be  presumed  (k) ;  or  if  the  legacy  be  sub- 
ject to  a  charge,  which  is  paid  by  the  executor  ;  for  assent  to 
the  charge  is  assent  to  the  disposition  of  the  fund  out  of 
which  it  is  to  be  satisfied  (/). 

Again,  when  the  executor  informs  a  legatee  that  he  in- 
tends him  to  have  the  legacy  according  to  the  devise  (m),  or 
that  the  legacy  is  ready  for  him  whenever  he  will  call  for 
it  (n)  ;  such  declarations  clearly  amount  to  a  good  assent  to 
the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  b}_  an 
executor  may,  in  its  consequences,  be  of  great  prejudice  to 

dj)  Com.   Dig.   Admon.  (C.   6).  nients    so    made  ;    Tindal,  C.  J., 

Toller,  308,  309.  held   that    this   was    sufficient   to 

(/<)  Wentw.   Off.  Ex.  414,  14th  show   the  assent  of  the  adminis- 

edit.     Com.  Dig.  Admon.  (C.  0).  trator    to    the    bequest  :    Doe    v. 

Toller,  309.  Mabberley,  6  0.  &  P.  126.  su  **4-u* 

(7)  Wentw.   Off.  Ex.  414,  14th  (/.•)  Paramour  v.  Yardley,  Plowd. 

edit.     Com.   Dig.  Admon.  (C.  6).  539. 

So  where  a  term  of  years,  subject  (I)  Young  v.  Holmes,  1  Stra.  70. 

to  a  quit  rent,  was  devised,  and  (m)  Touchst.    456.     Barnard    v. 

after  the  testator's  death,  his  ad-  Pumfrett,  5  M.  &  Cr.  70,  per  Lord 

ministrator  with  the  Will  annexed  Cottenham. 

paid  the  quit   rent  for  six  years,  (n)  Hawkes  r.  Saunders,  Cowp. 

and  in  an  account  rendered  to  the  293.     Barnard  v.   Pumfrett,  5  M. 

devisee,  delated  him  with  the  pay-  &  Cr.  70. 
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him,  it  is  but  reasonable  that  the  act  or  expressions  deemed 
sufficient  to  impart  that  assent  should  be  unambiguous  (o). 
Hence  a  proposition  stated  in  a  book  of  authority  (p)  may 
be  doubted  ;  viz.,  that  if  the  executor  say  to  a  legatee  "  God 
send  you  joy  of  your  legacy,"  those  expressions  will  amount 
to  an  assent:  For  if  such  words  were  uttered  before  the 
executor  had  had  an  opportunity  of  examining  the  testator's 
affairs,  it  would  surely  be  unjust  to  construe  words  of  con- 
gratulation into  terms  of  assent  to  a  legacy,  so  as  to  involve 
the  executor  in  the  consequences  of  a  devastavit ,-  although 
it  may  be  otherwise,  if  those  expressions  were  uttered  after 
the  executor  had  had  sufficient  time  to  acquaint  himself  with 
the  state  of  the  assets  (q). 

If  a  term  of  years  or  other  chattel  be  bequeathed  to  A. 
for  life,  with  remainder  to  B.,  and  the  executor  assents  to 
the  interest  of  A.,  such  interest  will  enure  to  vest  that  of 
B. ;  and  e  con  verso  ;  for  the  particular  estate  and  the  re- 
mainder constitute  but  one  estate  (r).  So  an  assent  to  a 
bequest  of  a  lease  for  years  is  an  assent  to  a  condition  or 
contingency  annexed  to  it  (s)  :  As  if  there  be  a  devise  of  a 
term  to  the  testator's  widow  so  long  as  she  continue  un- 
married ;  and  if  she  marry,  then  of  a  rent  payable  out  of 
the  land ;  the  executor's  assent  to  the  devise  of  the  term  is 
an  assent  to  that  of  the  rent  in  case  of  the  devisee's  mar- 
riage (f).  So  an  assent  to  a  devise  of  a  chattel  lease  is  an 
assent  to  a  devise  of  rent  out  of  it  (w).  But  if  a  lessee  for 
years  bequeaths  a  rent  to  A.  and  the  land  to  B.,  it  has  been 
doubted  whether  the  executor's  assent  that  A.  shall  have  the 
rent  is  an  assent  that  B.  shall  have  the  land  {x).     However, 

(o)  See  Doe  v.  Harris,  16  M.  &  to  part :  Elliott  v.  Elliott,  9  M  & 

W.  517.  W.  23. 

( p)  Shep.  Touchst.  456.  (s)  Com.  Dig.  Admon.  (C.  6). 

(q)  1  Rop.  Leg.  736,  3rd  edit.  (f)  Goffe  v.   Haywood,    1    Roll. 

(r)  Stevenson  v.  Mayor  of  Liver-  Abr.  620,  tit.  Devise  (E.)  pi.  2 

pool,    L.   R.   10  Q.    B.    81.      But  (a)  Com.    Dig.    Admon.  (C.  6). 

where    there  is  a   bequest    of    a  1   Roll.  Abr.  620,   tit.  Devise  (E.) 

number    of    articles,    as  stock  in  pi.  3. 

trade  or  plate,  the  executor  may  (./•)  Gough  v.  Howarde,  3  Bulst. 

properly   withhold    his   assent   as  122. 
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it  is  said  to  be  now  established,  that  in  this  case  also,  an 
assent  to  the  bequest  to  one  shall  enure  to  the  benefit  of  the 
other ;  on  the  ground  that  as  the  assent  of  the  executor  is 
required  as  well  for  the  benefit  of  creditors  as  for  his  own, 
an  inference  arises,  from  his  assent  to  one  of  the  legatees  of 
the  specific  property,  that  he  had  no  occasion  for  the  term 
or  rent  to  pay  debts  ;  for  if  he  had,  then  his  assent  to  either 
of  the  legatees  would  be  improper,  as  both  ought  to  abate 
pro  rata  (y). 

In  certain  cases,  the  assent  of  the  executor  may  be  pre- 
sumed ;  upon  the  principle,  that,  in  the  absence  of  evidence, 
the  executors  shall  be  taken  to  have  acted  in  conformity  with 
their  duty  ;  as  when  executors  die  after  the  debts  are  paid, 
but  before  the  legacies  are  satisfied  (z).  So,  as  it  should 
seem,  the  assent  of  an  executor  may  be  concluded  from  the 
legatee's  possessing  himself  of  the  subject  bequeathed,  and 
retaining  it  for  some  considerable  time  without  complaint  by 
the  executor (a). 

The  assent  of  the  executor  may  also  be  upon  a  condition 
precedent,  as  if  he  should  tell  the  legatee  that  he  will  pay 
the  legacy,  provided  the  assets  are  sufficient  to  answer  all 
demands  :  or  in  the  case  of  a  devise  of  a  term  for  years,  pro- 
vided the  devisee  will  pay  the  rent  in  arrear  at  the  testator's 
death  ;  and  in  that  case,  if  the  condition  be  not  performed, 
there  is  no  assent  (&).  But  it  should  seem  that  if  the  con- 
dition is  such  as  the  executor  had  no  authority  to  impose, 
for  example,  if  he  should  declare  his  assent,  provided  the 
legatee  went  to  York,  and  there  did  a  thing  for  the  executor's 
personal  benefit,  the  assent  would  be  considered  absolute  (V). 
80  if  the  assent  be  on  a  condition  subsequent,  as,  provided 
the  legatse  will  pay  the   executor  a  certain   sum   annually, 


(;/)  1  Bop.  Leg.  738,  3rd  edit. 

(:.)  See  Cray  v.  Willis,  2  P. 
Wms.  531,  532. 

(«)  Mathews  on  Presumptions, 
267.  3  Preston  Abstr.  145,  2nd 
edit.  Cole  v.  Miles,  10  Hare,  179. 
This  appears  to  be  a  question  for 


the  jury  :  Richardson  v.  Girl'crd, 
1  Adol.  &  Ell.  52. 

(&)  Wentw.  Ol!'.  Ex.  429,  14tli 
edit. 

(c)  Elliott  r.  Elliott,  9  M.  &  W. 
28,  per  Parke,  B. 
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such  condition  is  void,  and  a  failure  in  performing  it  shall  not 
devest  the  legatee  of  his  legacy  (d). 

It  must  now  be  inquired  by  whom  the  assent  to  a  legacy  By  whom  the 
may  be  given.  It  has  appeared  in  an  earlier  part  of  this  &£."** 
work,  that  a  person  appointed  executor  may  assent  to  a 
legacy  before  he  proves  the  Will  («),  and  that  even  if  he 
should  die  without  taking  probate,  his  assent  would  bo 
effectual  (/).  Again,  there  has  already  been  occasion  to 
observe  that  if  several  executors  be  appointed,  the  assent  of 
any  one  of  them  is  sufficient  (g) ;  and  therefore  if  there  be  a 
legacy  to  one  of  several  executors,  he  may  take  it  of  his  own 
assent,  without  the  others  (h).  Further,  the  efficacy  of  an 
assent  by  an  administrator  durante  minore  estate,  in  case  of 
an  infant  being  constituted  executor  (i),  has  been  elsewhere 
previously  considered  in  this  Treatise. 

At  law,  after  an  assent  by  the  executor  to  a  specific  effect  of 
legacy,  the  interest  in  the  chattel  bequeathed  vests  in  the  assettfc: 
legatee  (k),  so  that  he  may  bring  ejectment  (/),  or  trover  (m), 
to  recover  it,  even  against  the  executor  himself.  And  there 
has  already  been  occasion  to  show  (re),  that  an  executor  who 
has  assented  unconditionally  to  a  specific  bequest  of  the 
testator's  leaseholds,  is  not  entitled,  in  a  Court  of  Equity,  to 
require  an  indemnity  out  of  the  testator's  general  estate'  in 
respect  of  his  covenants  contained  in  the  leases. 

If  there  be  a  specific  bequest  to  the  executor  himself  in 
trust,  and  he  assents  to  it,  the  thing  bequeathed  thereupon 
ceases  to  be  a  part  of  the  testator's  assets,  and  the  executor 
becomes  a  trustee  of  it  for  those  who  are  beneficially 
interested  (o). 

(./)  Wentw.   Oft'    Ex.  429,  14th  (i)  Ante,  p.  423. 

edit  (k)  Doe  v.  Guy,  3  East,  120. 

(e)  Ante, -p.  250.  (/)  //,/,/. 

W  "''"'■  ('»)    Williams    r.    Lee,    3   Atk 

{(j)  Ante,  p.  SI 8.  223. 

(ft)  1    Boll.  Abr.  CIS.     Devise,  («.)  Ante,  p.   1205.     Shadbolt  r. 

(B.)  pi.  2,  Perk.  s.  572.     Com.  Dig.  Woodfall,  2  Coll.  30. 
Admon.  (C.  8).  TWnson  v.  Tickell,  (o)  Dix    v.    Burford,    1.9   Beav 

3B.  &  A.  31,40.  409.  "'    " 
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iu  what  cases  It   is  likewise   true,  as  a  general  proposition,   that  if   an 

beVetmetVT"'  executor  once  assent  to  a  legacy,  he  can  never  afterwards 
retract  (p)  ;  and  notwithstanding  a  subsequent  dissent,  a 
specific  legatee  has  a  right  to  take  the  legacy,  and  has  a  lien 
on  the  assets  for  that  specific  part,  and  may  follow  them  (q). 
But  if  the  assent  has  not  been  completed  by  payment,  in  the 
case  of  a  general  legacy,  or  possession,  in  that  of  a  specific- 
one,  and  its  recall  is  not  attended  with  injury  to  a  third 
person,  as  to  a  bond  fide  purchaser  from  the  legatee  on  the 
faith  of  such  assent,  it  seems  only  reasonable,  that  the 
executor  under  particular  circumstances,  should  have  the 
power  of  retracting  it ;  as  where  he  assents  upon  a  reason- 
able "round  for  considering  that  the  assets  are  sufficient  to 
answer  all  demands,  but  unknown  debts  are  unexpectedly 
claimed,  which  occasion  a  deficiency  (r).  Moreover,  if  the 
assent  has  been  completed  by  payment  or  possession,  and 
dftcr wards  debts  appear,  of  which  the  executor  had  no 
previous  notice,  he  may  compel  the  legatee  to  re- 
fund (s). 
Relation  of  The  assent  of  an  executor  shall  have  relation  to  the  time 

assent  to  death   0f  ^e  testator's  death  :  Hence,  in  the  case  of  a  devise  of  a 
of  testator. 

term  of  years  in  tithes,  in  an  advowson,  or  in  a  house  or  land, 

if  after  the  testator's  death,  and  before  the  executor's  assent, 

tithes  are  set  out,  the  church  becomes  void,  or  rent  from  the 

undertenant   becomes   payable,  the   assent  by  relation   shall 

perfect  the  legatee's  title  to  these  several  interests  (t).     So 

(»)  Wentw.   Off.  Ex.  415,  14th  part  of  such  appropriated  assets  to 

edit.     Com.  Dig.  Admon.  (C.   8).  meet  a  debt  from  the  legatee  to 

The  author  of  the  Office  of  an  Exe-  the  general  estate  of  the  testator  : 

cutor  expresses  his  opinion  that  an  Ballard  v.  Marsden,  14  C.  D.  374. 

assent  cannot  he  after  a  disassent,  (q)  Mead  v.  Orrery,  3  Atk.  238. 

but  thinks  the  question  doubtful  :  Toller,  311. 

p.  415,  et  seq.   14th  edit.     So,  if  (r)  See    1    Bop.    Leg.  743,   3rd 

c xecn tors  have  set  apart  and  appro-  edit. 

priated  assets  to  meet  a  legacy,  and  (s)  See  post,   p.    1312.     Doe    v. 

have  admitted  to  the  legatee  that  Guy,  3  East,  123.     Ante,  p.  802, 

such  appropriation  has  been  made,  note  (/ ). 

they  cannot  retain  or  impound  any  (*)  Wentw.    Off.    Ex.  445,  446, 
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such  assent  shall  by  relation  confirm  an  intermediate  grant 
by  trie  legatee  of  his  legacy  (u). 

In  a  case  of  a  legacy  bequeathed  to  the  executor,  the  union  Executor's 

-,   t  assent  to  his 

or  the  two  characters  or  executor  and  legatee  in  one  person  0 inlegacy: 

makes  no  difference  ;    for  his   assent  is  as  necessary  to  a 

legacy's  vesting  in  him  in  the  capacity  of  legatee,  as  to  a 

legacy's  vesting  in  any  other  person  (x) :    and  that  on  the 

same  principle,  viz.  that  until  he  has  examined  the  state  of 

the  assets,  he  is  incompetent  to  decide  whether  they  will 

admit  of  his  taking  the  thing  bequeathed  as  a  legacy,  and 

whether  it  must  not  of  necessity  be  applied  in  satisfaction  of 

debts  (y). 

His  assent  to  his  own  legacy,  may,  as  well  as  his  assent  to 
that  of  another  legatee,  be  either  express  or  implied  :  He 
may  not  only,  in  positive  terms,  announce  his  election  to  take 
it  as  a  bequest,  but  such  election  may  also  be  implied  from 
his  language  or  his  conduct  (z).  The  rule  as  to  the  latter, 
as  laid  down  by  Gibbs,  C.  J.,  Doe  v.  Sturges  (a),  is  that  "  if 
an  executor,  in  his  manner  of  administering  the  property, 
does  any  act  which  shows  he  has  assented  to  the  legacy,  that 
shall  be  taken  as  evidence  of  his  assent ;  but  if  his  acts  are 
referable  to  his  character  of  executor,  they  are  not  evidence  of 
assent  to  the  legacy." 

Therefore,  if  the  executor  say  that  he  will  have  the  legacy 
according  to  the  Will  (b) ;  or  if  by  deed  reciting  that  he  has 
a  term  for  years  by  devise,  he  grant  it  over  (c)  ;  this  will 
amount  to  an  assent  to  take  it  as  legatee.     So  if  he  take  the 

14th  edit.     Saunders's  case,  5  Co.  edit.     Toller,  345. 

12,  b.  (,-.)  ToUer,  345.  Fenton  v.  Clegg, 

(u)  Toller,    311.      This  is  put  9  Exch.  680. 

doubtingly  in  Wentw.  Off.  Ex.  69,  (a)  7  Taunt.  223. 

445,  14th  edit.;  and  see  the  remark  (b)  Com.   Dig.   Admon.  (C.  6.). 

of  Gibbs,  C.  J.,  at  the  conclusion  of  Garrett  v.  Lister,  1  Lev.  25. 

his  judgment,  in  Doe  v.  Sturges,  7  (c)  Com.   Dig.   Admon.   (C.  6.) 

Taunt.  223.  So  if  he  disposes  of  it  by  his  own 

(x)  Toller,  345.  Will  :    Fenton  v.  Clegg,  9  Exch. 

(*/)  Wentw.  Off.  Ex.  67, 68, 14th  680. 

W.E. — VOL.    II.  Z 
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profits  of  a  term  to  his  own  use  (d),  or  repair  the  tenement 
bequeathed,  at  his  own  expense  (<?),  or  if  he  exclude  a  co- 
executor  from  a  joint-occupancy  of  a  term  with  him  (/),  all 
these  acts  indicate  an  assent  to  the  bequest.  So  if  a  term  of 
years  be  devised  to  the  executor  for  life,  and  afterwards  to 
A.  B.,  if  the  executor  say  that  A.  B.  will  have  it  after  him, 
that  implies  an  election  to  take  it  as  legatee  (g).  In  like 
manner,  if  he  perform  a  condition  or  trust  annexed  to  the 
devise  ;  as  if  a  lessee  for  years  devise  his  term  to  his  exe- 
cutor, on  condition  of  his  paying  101.  a  year  to  J.  S.,  which 
he  pays  accordingly ;  this  payment  amounts  to  an  election 
on  his  part  to  take  the  lease  as  a  legacy,  and  it  is  in  law  an 
execution  of  the  legacy  for  ever  ;  for  he  who  performs  the 
charge  of  a  thing,  claims  the  benefit  which  is  annexed  to 
it  (//).  Again,  an  assent  to  take  part  as  a  residuary  legatee, 
is  an  assent  also  to  take  the  whole  residue  in  the  same 
character  (l).  On  the  other  hand,  if  the  executor  merely 
say,  that  the  testator  "  left  all  to  him  "  (k),  this  will  not 
amount  to  an  election  to  take  as  legatee.  Further,  if  the 
executor  demise  a  term  bequeathed  to  him  by  the  description 
of  executor,  this  cannot  be  construed  into  an  assent,  because 
the  act  is  consistent  with  his  power  and  character  as  exe- 
cutor (I)  :  And  even  a  lease  by  him  in  his  own  name,  if  the 
lease  be  in  its  terms  inconsistent  with  his  title  as  legatee, 
will  not  amount  to  an  assent  to  take  as  legatee  (m)  :  It  is  a 
rule,  that  it  is  not  sufficient,  to  constitute  an  implied  assent, 
to  show  that  the  act  is  equally  applicable  to  the  title  of  legatee 
as  to  the  character  of  executor  (n). 

(d)  Com.  Dig.  Admon.  (C.  6.)  (k)  1    Eoll.  Abr.  620.     Devise, 

(e)  Com.    Dig.  Admon.  (C.  6.)      (D.)  pi.  6.      Com.   Dig.   Admon. 
Cheyney  v.  Smith,  1  Leon.  216.  (C.  7.) 

(/)  Anon.   Dyer,  277,  b.     Com.  (1)  Cheyney  v.  Smith,  1  Leon. 

Dig.  Admon.  (C.  6.)  316.     Com.  Dig.  Admon.  (C.  7.) 

(g)  Garrett  v.  Lister,  1  Lev.  25.  (m)  Doe  v.   Sturges,    7  Taunt. 

Com.  Dig.  (C.  6.)  222. 

(h)  Paramour  v.  Yardley,  Plowd.  (n)  Ibid.  217.     See  also  Trail  v. 

544.     Com.  Dig.  Admon.  (C.  6.)  Bull,  1  Coll.  360,  per  K  Bruce, 

(i)  Hinson  v.   Button,   2  Boll.  V.-C,  Accord. 
Kep.  158. 
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Until  the  executor  has  made  his  election,  either  express  or 

implied,  he  shall  take  the  legacy  as  executor,  though  all  the 

debts  have  been  paid  independently  of  such  bequest  (o). 

With  regard  to  the  effect  of  entry  by  the  executor  into  pos-   Effec*  of  exe- 
cutors entrv 

session  of  a  term  of  years  bequeathed  to  him,  the  following  into  possession 
distinction  exists  :  Where  the  entire  term  is  given  to  the  exe-  bequeathed 
«utor,  an  entry  will  amount  to  an  election  to  take  as  legatee  :  t0  lllm- 
But  where  a  sole  executor,  or  one  of  several  executors,  takes 
an  interest  in  a  leasehold  estate  for  life,  or  any  partial  inte- 
rest, he  must  do  something  more  than  enter,  in  order  to  give 
.assent  to  his  legacy  (p).  There  is  a  substantial  reason  for 
this  distinction  ;  for  if  his  general  entry  on  his  life  estate 
were  an  election  to  enter  as  legatee,  it  would  necessarily  con- 
firm the  remainder  devised  over  (//) ;  and  that  might  happen 
in  cases  wherein  he  might  want  the  estate  in  remainder  for 
sale,  in  order  to  pay  the  testator's  debts  :  Such  an  assent 
would  be  a  devastavit  in  the  executor,  which  might  be  a 
grievous  hardship  to  him  :  But  if  the  devise  to  him  be  abso- 
lute, the  same  reason  does  not  exist ;  for  he  has  the  value  of 
the  whole  term,  as  an  equivalent,  to  indemnify  himself  against 
the  consequences  of  the  devastavit  (r). 

In  Doe  v.  Sturges  (s),  the  law  on  this  subject  was  fully 
considered  by  the  Court  of  Common  Pleas  :  In  that  case  the 
testator  bequeathed  a  term  of  years  to  his  nephew  Samuel 
Haynes  for  life,  with  remainder  over,  appointing  Samuel  and 
two  other  persons  trustees  and  executors,  with  power  for 
Samuel  during  life,  and  afterwards  for  the  surviving  exe- 
cutors and  trustees,  to  demise  the  lands  for  twenty-one 
years  :  Samuel  alone  entered  upon  the  property  at  the 
testator's  death,  and  demised  it  for  fourteen  and  forty-two 
years,  reserving  the  rent  to  himself,  his  executors,  &c. :  He 
also  made  the  contract  for  this  lease  in  his  own  name,  and 

(o)  Com.  Dig.  Admon.  (C.  5.)  (q)  See  ante,  p.  1229. 

(p)  Doe  v.   Sturges,   7    Taunt.  (>■)  Doe  v.  Sturges,  7  Taunt.  217, 

217,  221.    S.  P.  per  Parke,  J.,  Doe  221,  by  Gibbs,  C.  J.,  514. 

v.  TatcheU,  3  B.  &  Adol.  680.    See  (*)  7  Taunt.  217. 
Touchs.  457,  contra. 

z  2 
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disposed  of  the  estate  by  his  Will,  one  of  his  co-executors 
being  alive :  The  estate  was  claimed  by  the  plaintiff,  deriving 
title  under  the  Will  of  the  first  testator,  in  opposition  to  the 
interest  of  the  defendant,  a  purchaser  from  the  lessee  :  The 
lease  could  not  be  supported  under  the  power,  and,  as  a 
demise  by  a  mere  tenant  for  life,  it  determined  upon  his 
death ;  but  as  a  lease  by  one  of  several  executors,  it  might 
be  supported,  unless  the  executor  Samuel  had  previously 
assented  to  the  devise  himself :  In  that  event,  the  legal 
interest  in  the  term  in  remainder  after  his  death  vested  in 
the  devisees  over,  which  entitled  them  to  recover ;  since 
the  demise  by  the  executor,  in  the  character  of  a  legatee, 
could  only  continue  during  his  life  ;  But  the  Court  decided, 
that  neither  his  entering  into  the  land,  nor  his  sole  lease 
reserving  rent  to  himself  and  his  executors,  (which  was 
alike  inconsistent  with  his  interest  as  tenant  for  life,  and 
his  duty  as  executor,)  should  be  deemed  an  assent  to  the 
legacy  ;  and  that  the  lease  should  therefore  take  effect  for  the 
whole  forty-two  years,  out  of  the  lessor's  legal  interest  as- 
executor. 

In  the  case  of  the  Atti).-Gcn.  v.  Potter  (t),  a  testator 
bequeathed  a  leasehold  house,  and  his  residuary  estate,  to  hi& 
wife,  and  John  Lane  and  James  Potter,  whom  he  appointed 
his  executrix  and  executors,  in  trust  to  permit  his  said  wife 
to  receive  the  rents,  interest  and  profits  for  life,  and  after- 
wards to  pay  certain  legacies,  and  the  residue  was  given  to 
Ann,  the  wife  of  the  said  James  Potter,  and  three  others,  or 
such  of  them  as  should  be  living  at  his  death :  The  widow, 
with  the  permission  of  her  co-executors,  retained  possession 
of  the  house  during  her  life,  and  Ann  Potter,  together  with 
the  three  others,  executed  a  deed,  whereby  they  agreed  to 
take  as  tenants  in  common  ;  and  it  was  also  executed  by 
James  Potter  the  executor,  and  husband  of  Ann  ;  And  it  was. 
held  by  Lord  Langdale,  M.  II.,  that  no  assent  to  the  legacy 
of  the  house  in  remainder  had  been  constituted  by  these 
facts. 

(t)  5  Beciv.  164. 
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However  an  entry  by  an  executor,  to  whom  a  partial 
interest  only  in  a  term  of  years  had  been  bequeathed,  may, 
accompanied  by  other  circumstances,  amount  to  an  election 
to  take  as  legatee  :  As  where  an  executor,  devisee  for  life  of 
a  term  of  years,  enters  upon  the  lands,  explaining  the  act  by 
a  declaration  that  he  claims  the  estate  as  devisee  for  life  (u). 
So  where  a  lease  is  devised  to  an  executor,  during  the 
minority  of  the  testator's  eldest  son,  to  the  intent  that  with 
the  profits  he  should  educate  all  the  children,  and  the  residue 
of  term,  after  the  son  attains  twenty-one,  is  given  to  him  ; 
the  entry  of  the  executor  generally,  coupled  with  an  applica- 
tion by  him  of  the  rent  in  educating  the  children,  will  amount 
to  an  assent,  not  only  to  the  devise  to  himself,  but  of  the 
residue  of  the  term  to  the  eldest  son  (a;).  In  Doe  v.  Tat- 
<-hcll  (y),  a  testator  bequeathed  a  term  in  premises  to  R. 
Sharp,  his  executors,  &c,  in  trust  to  sell  and  dispose  of  the 
same,  as  might  seem  most  advantageous,  and  apply  the  pro- 
ceeds to  the  maintenance  of  the  testator's  son  during  his  life  : 
He  bequeathed  the  remainder  after  the  son's  decease  to  such 
uses  as  the  son  should  by  his  Will  appoint ;  and  he  appointed 
Sharp  his  executor  :  "When  the  testator  died,  his  journeyman 
was  managing  his  business  on  the  premises,  as  lie  had  done 
for  some  years,  and  the  testator's  son  also  resided  there :  At 
the  funeral,  Sharp  said,  in  presence  of  the  journeyman  and 
other  persons,  "  The  house  is  young  Batten's  (meaning  the 
son's),  Tatchell  (the  journeyman)  must  stay  in  the  house 
and  go  on  with  the  business,  but  young  Batten  must  have  a 
biding  place :  "  Tatchell  accordingly  continued  on  the  pre- 
mises, carrying  on  the  business,  paying  no  rent,  but  main- 
taining the  testator's  son  who  was  weak  in  intellect  and 
unable  to  provide  for  himself :  Sharp  lived  twenty  years 
afterwards,  and  did  not  interfere  further  with  the  property : 
And  the  Court  of  King's  Bench  held,  that  that  was  a 
sufficient  evidence  of  a  disposal  of  the  property  by   Sharp 

(u)  Welcden  v.  ELkington,  Dyer,  539.  See  also  Young  v.  Holmes, 
358,  b.  359.  1  Stra.  710. 

(.>•)  Paramours.  Yardley, Plowd.  (y)  3  B.  &  Adol.  675. 
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according  to  the  trusts  in  the  Will,  and  that  he  had  assented 
to  take  under  the  Will  as  legatee  in  trust,  and  not  as 
executor  (z). 

This  decision,  it  may  be  observed,  demonstrates  that  it 
is  not  essential  for  the  efficacy  or  validity  of  an  assent  to  a 
bequest  that  it  should  confer  a  legal  interest,  or  affect  the 
mere  legal  title  to  the  subject  of  the  bequest :  And  accord- 
ingly, in  Trail  v.  Bull  («),  where  a  testator  bequeathed  all  his- 
personal  estate  to  his  wife,  with  the  exception  of  two  lease- 
hold houses,  the  rents  of  which  he  gave  her  for  life,  and  after 
her  death  he  directed  that  they  should  be  sold  and  the  produce 
divided  among  his  four  children,  and  he  appointed  his  wife 
and  another  person  his  executrix  and  executor  ;  and  upon  his 
death  his  wife  entered  into  possession  of  his  personal  pro- 
perty, including  the  leasehold  houses,  and  paid  all  his  debts  ;  it 
was  held  by  Knight  Bruce,  V.-C,  that,  under  the  circumstances 
of  the  case,  she  had  assented  to  the  legacy  to  the  children. 
Executor  jn  Richards  v.  Brown  (b),  a  testator  bequeathed  to  a  Miss 

taking  posses- 
sion of  chattels  Wade,  whom  he  appointed  executrix,  his  household  furniture 

hiXfor  life.  °  f°r  ner  k^e,  an<^  after  her  death  to  Sarah  Chappie  :  The  tes- 
tator, at  the  time  of  his  decease,  which  took  place  in  the 
year  1825,  was  indebted  in  100/.  on  a  promissory  note,  which 
he  had  made  in  the  year  1816,  and  on  which  he  had  regularly 
paid  interest  during  his  life  :  On  his  death,  Miss  Wade  took 
possession  of  the  furniture,  and  continued  to  pay  interest  on 
the  note  up  to  the  year  1831 :  On  her  death,  in  the  year  1832, 
Sarah  Chappie  took  possession  of  the  furniture  :  And  it  was 
contended  that  Miss  Wade,  by  so  taking  possession  under 
the  bequest  to  her  for  life,  had  assented  to  the  residuary 
bequest  of  S.  Chappie  :  But  the  Court  of  Common  Pleas  held, 
that  this  did  not,  under  the  circumstances,  amount  to  such 
an  assent :  And  Tindal,  C.  J.,  said,  that  though  an  assent  to 
a  particular  estate  in  the  property  bequeathed  is  an  assent  to 
the  estate  in  remainder  also,  yet,  as  Miss  Wade  might  have 

(•j)  See  also  Fenton  v.  Clegg,  9      Ch.  1082. 
Exch.  080.  (5)  3  Bingh.  X.  S.  493.     Ante, 

(a)  1   Coll.  352,  affd.   22  L.  J.      p.  120G. 
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taken  the  furniture  either  as  executrix  or  as  legatee,  and  as 
there  was  no  reason  for  presuming  that  she  took  it  on  the  bad 
title  of  a  legatee  while  debts  remained  unpaid,  when  she  might 
have  taken  it  on  a  good  one  as  executrix,  it  must  be  intended 
that  she  held  it  as  executrix. 


If  an  executor  legatee  renounce  probate,  his  assent  to  his  Executor's  as- 

•  n    i        •      on  -n  ii  i  •  sent  to  his  own 

own   legacy  will  be  ineffectual ;    and  if  he  take  the   thing  legacy  after 

bequeathed  without  the  permission  of  the  administrator  cum  ienomlcins- 
testamento  annc.ro,  he  will  incur  the  same  liabilities  as  an}* 
other  legatee  so  acting  (c). 

If  one  of  several  executors  be  a  legatee,  his  single  assent  Assent  of  one 

of  S6V61*«ll  GX.G* 

to  his  own  legacy  will  vest  the  complete  title  in  him  (d)  :  cutors  to  his 


own  legacv. 


And  if  the  subject  be  entire  and  given  to  all  the  executors, 
the  assent  of  any  one  of  them  to  his  own  proportion  will  be 
sufficient  (e). 


SECTION   IV. 

At  what  time  Legacies  arc  to  be  paid  :  and  herewith  of 
Bequests  for  Lite,  with  remainder  over. 

On  the  same  principle  that  the  assent  of  an  executor  to  a  Legacies  gene- 
legacy  is  necessary,  he  cannot,  before  a  competent  time  has  at  the  end  of  a 
elapsed,  be  compelled  to  pay  it.     The  period  fixed  by  the  civil  ?!?  .  °?°  +fs" 
law  for  that  purpose,  which  our  Courts  have  also  prescribed, 
and  which  is  analogous  to  the  Statute  of  Distributions  (as 
will  hereafter  be  seen),  is  a  year  from  the  testator's  death, 
during  which  it  is  presumed  that   the    executor   may   fully 
inform  himself  of  the  state  of  the  property  (/).     But  within 

(c)  Broker  r.  Charter,  Cro.  Eliz.  (B.)  pi.  2,  3.  Townson  v.  Tiekell, 
92.  And  by  reason  of  Stat.  20  &  3  B.  &  A.  31,  40.  Ante,  pp.  819, 
21  Vict.  c.  77,  s.  79  (ante,  p.  233),      1231. 

the  law  is  now  the  same,  where  (e)  Ibid. 

the  legatee,  being  one  of  several  (/)  Wood  v.   Penoyre,  13  Ves. 

execntors,  renounces,  and  the  others  333,  334.     Pearson   v.  Pearson,   1 

prove  the  Will.  Scho.  &  Lefr.  11.     Toller,  312. 

(d)  1    Roll.    Abr.    618,   Devise, 
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that  period  he  cannot  be  compelled  to  pay  a  legacy,  even  in 
a  case  where  the  testator  directs  it  to  be  discharged  within 
six  months  after  his  death  (g). 

This  allowance,  however,  to  executors  is  merely  for  con- 
venience, in  order  that  the  debts  of  the  testator  may  be 
ascertained,  and  the  executors  made  acquainted  with  the 
amount  of  assets,  so  as  to  be  able  to  make  a  proper  dis- 
tribution of  them  (/<■) ;  Therefore,  if  the  state  of  the  testator's 
circumstances  be  such  as  to  enable  the  executors  to  dis- 
charge legacies  at  an  earlier  period,  they  have  authority  to 
do  so  (J). 

Again  where  a  legacy  was  given  to  A.  to  be  paid  at  twenty- 
one,  and  if  he  should  die  before  attaining  that  age,  then  to 
B.,  and  A.  died  before  twenty-one,  several  years  after  the 
testator;  it  was  holden  that  B.  was  entitled  to  receive  the 
legacy  immediately  upon  the  death  of  A.  :  for  although  it  was 
objected,  that  this  being  a  new  substantive  legacy  to  B.,  the 
executor  ought  to  have  a  year's  time  for  the  payment  of  it, 
yet  the  Court  held,  that  the  year's  time  must  be  intended  to 
be  from  the  death  of  the  testator ;  whereas  in  this  case  the 
testator  had  been  dead  much  longer  (k). 

((/)    See    Benson    v.    Maude,    6  Eldon,   in   Angerstein  v.   Martin, 

Madd.    15.     In  Brooke  v.  Lewis,  1  Turn.  &  E.  241,  "  which  prevents 

(i   Madd.   358,  the  testator    gave  executors,    if   they    choose,   from 

certain  legacies,  which  he  directed  paying  legacies,  or  handing  over 

to  be  paid  within  six  months  after  the  residue,  within  the  year  :  and 

his  decease  ;   and  he  directed  the  if  it  is  clear,  currente  anno,  that 

residue  to  he  divided  among  cer-  the  fund  for  the  payment  of  debts 

tain    persons  named,   or   such   of  and  legacies  is  sufficient,  there  can 

them  as  should  be   living   at   the  be  no  inconvenience  in  so  doing." 

time  the  same  should  be  distributed :  His   Lordship    also    observed,   on 

And  it  was  holden,  that  the  resi-  another  occasion,  that  if  a  case  was 

due  was  to  be  divided  among  the  produced  in  which  it  was   quite 

legatees  named,  who  were  living  at  clear  that  there  were  no  debts,  the 

the  end  of  one  year  after  the  death  Court  would  give  the  fund  to  the 

of  the  testator.  party,  notwithstanding  there  had 

(h)  Garthshore  v.  Chalie,  ]  0  Ves.  not  been  a  lapse  of  twelve  months  : 

13.  Garthshore  v.  Chalie,  10  Ves.  13. 

(i)  Pearson  v.  Pearson,  1  Scho.  (IS)  Laundy  v.   Williams,   2   P. 

&   Lefr.   12,   by   Lord   Eedesdale.  Wms.  478. 
"  I  know  of  no   case,"  said  Lord 
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According  to  the  ordinary  practice  in  an  action  to  admi-  Practice  in  an 
nister  the  assets  of  a  deceased  testator,  the  Court  in  the  first  ad+miuistration 

I  • .  ,_  tic  tion. 

place  waits  until  all  the  claims  on  the  estate  are  settled,  and 
until  the  clear  fund  is  ascertained ;  and  then  the  particular 
legatees  are  paid  (I)  :  They  are  paid  their  principal,  and  if 
entitled  to  interest,  they  are  paid  interest  at  the  rate  of 
four  per  cent,  up  to  that  time  (m). 

But  if  it  clearly  appears,  that  a  surplus  will  remain,  after 
discharging  all  the  testator's  debts  and  liabilities,  although 
the  exact  amount  of  the  surplus  cannot  be  ascertained  for  a 
considerable  time,  the  Court  will,  by  anticipation,  direct  pro- 
portional payments  to  be  made  to  pecuniary  legatees,  as  far 
as  that  can  be  done  with  safety  to  the  creditors  (n). 

In  a  case  (o)  where  it  appeared,  upon  affidavits,  that  the 
estate  was  large,  with  but  few  debts  or  charges  thereon, 
the  Court  ordered  the  jointure  of  the  widow  of  the  testator 
and  annuities  given  by  his  Will,  to  be  paid  out  of  the  income 
of  the  estate,  before  decree,  but  refused  to  direct  the  payment 
of  the  pecuniary  legacies. 

V  here  a  legacy  is  given  generally,  subject  to  a  limitation  Legacy  subject 
over  upon  a  subsequent  event,  the  devesting  contingency  will  1^^°" 
not  prevent  the  legatee  from  receiving  his  legacy  at  the  end 
of  the  year  from  the  testator's  death  ;  and  he  is  not  bound  to 
give  security  for  repayment  of  the  money,  in  case  the  event 
should   happen :   Thus  where  a  legacy  was  given  on  condition 
to  be  void  in  case  the  legatee  should  succeed  to  an  estate 
in  the   event  of  the  death  of  A.  without  issue  of  her  body, 
payment  was  decreed    in    the    lifetime    of  A.,  and  without 
security  for  refunding  (p).     But  where  a  legacy  was  given  to 

(0  Thomas    v.    Montgomery,    1       tual    demands    established  :     See 
Buss.  &  M.  737.  R  s.  C.  1883,  Ord.  L.,  r.  9. 

(m)  See  E.  S.  C.  1883,  Ord.  LV.,  (o)  Digby   v.   Boycatt,  4   Hare 


r.  64 


444. 


(n)  Thomas  v.   Montgomery,   1  (p)  Fawkes    v.    Gray,   18   Ves 

Rnss.  &  M.  729.     But  the  legatees  131.     See  also  Griffiths  v.  Smith 

are  not  entitled  to  have  the  fund  1    Ves.    97.      1    Rop.     Le"    752' 

appropriated,  subject  to  the  even-  3rd  edit. 
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a  father,  on  condition  that  he  did  not  interfere  with  the  edu- 
cation of  his  daughter  ;  on  a  bill  by  the  father,  for  his  legacy, 
the  Court  required  from  him  security  to  that  effect,  to  be 
approved  by  the  Master,  and  directed  the  costs  of  the  pro- 
ceedings to  be  paid  out  of  the  legacy  (q). 
Annuity.  If  an  annuity  be  given  by  Will,  it  shall  commence  imme- 

diately from  the  testator's  death,  and  consequently  the  first 
payment  shall  be  made  at  the  expiration  of  a  year  next  after 
that  event  (/•).  Where  an  annuity  is  expressly  directed  to 
commence  within  the  year,  as  at  the  first  quarter-day  after 
the  testator's  death  (s),  or  where  an  annuity  is  given  with  a 
direction  that  it  shall  be  paid  monthly  (t),  the  money  will  be 
due  at  the  first  quarter-day  in  the  former  case,  and  at  the 
end  of  the  first  month  after  the  testator's  death,  in  the  latter, 
although  not  payable  by  the  executor,  till  the  end  of  the 
year  00-  Where  a  testator  gives  an  annuity  to  A.  for  life, 
and  directs  the  first  payment  to  be  made  within  one  month 
from  his,  the  testator's  death,  the  annuity  commences  from 
the  death  of  the  testator ;  and  though  the  first  year's  pay- 
ment is  due  at  the  appointed  time,  the  payment  for  the 
second  year  does  not  become  due  till  the  end  of  the  year  (x). 
Where  a  testator  gives    an    annuity  to  A.  for  life,  payable 


(<[)  Colston  v.  Morris,  G  Madd.  said,    that   "when    annuities    ar< 

89.  given  out  of  a  residue,  and  there  is 

(r)  By  Lord  Eldon,  in  Gibson  v.  no  time  of  payment  mentioned  in 

Bott,  7  Yes.  90,  97,  and  in  Fearns  the   Will,    it   may    he   questioned 

v.  Young,  !)  Ves.  553.     Stamper  v.  whether  the  principle  must  not  be 

Pickering,  9  Sim.   176.     See  also  the   same   as    if    there   were    one 

Houghton  v.  Franklin,  1  Sim.  &  tenant  for  life  of  the  residue,  ami 

Stn.  392,  where  Sir  J.  Leach  ob-  the  annuities  be  payable  only  from 

serves,  that  as  a  Will  speaks   at  the  end  of  one  year  after  the  tes- 

the  death  of  a  testator,  it  must  be  tator's  death." 
intended  that  the  payment  of  an  (s)  Storer  v.   Prestage,  3  Madd. 

annual  sum  given  by  it  is  to  com-  167. 

mence  from    that    period,   unless  (0  Houghton  v.  Franklin,  1  Sim. 

there    be    some   circumstances   or  &  Stu.  390. 
expressions  in  the  Will  to  control  (u)  See  ante,  p.  1154. 

that  intention.     But  in  Storer  v.  (•'■')  Irvin  v.  Ironmonger,  2  Puss. 

Prestage,  3  Madd.  168,  his  Honor  &  M.  531. 
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quarterly,  the  first  payment  to  be  made  within  eighteen 
months  after  his  death ;  the  annuity  does  not  commence  till 
fifteen  months  from  the  death  of  the  testator  (y). 

A  distinction  was   taken   by  Lord   Eldon,    in   Gibson   v.   Bequests  for 
n/\i  •  -ii  Tn  t  ''fp'  remainder 

tSott  \z),  between  an  annuity  and  a  legacy  for  life:  "If  an  over: 

annuity,"  said  his  Lordship,  "is  given,  the  first  payment  is 

paid  at  the  end  of  the  year  from  the  death :  but  if  a  legacy 

is  given  for  life,  with  remainder  over,  no  interest  is  due  till 

the  end  of   two    years.     It  is  only  interest    of    the  legacy ; 

and  till  the  legacy  is  payable,  there  is  no  fund  to  produce 

interest  "  {<<). 

However,  a  different  doctrine  prevails  with  respect  to 
a  bequest  of  the  residue  of  personal  estate  for  life,  with 
remainder  over  :  For  the  later  decisions  have  established 
that  the  person  taking  the  residue  for  life  is  entitled 
to  the  income,  in  some  shape  or  other,  from  the  death  of  the 
testator  (b). 

But  some  difficulty  exists  in  applying  this  doctrine  in 
instances  where  the  testator  has  directed  the  residue  to  be 
invested  in  specified  securities  :  And  the  rule  in  cases  of 
such  a  nature  appears  not  to  be  yet  exactly  settled. 

In  La  Terriere  v.  Buhner  (c),  Sir  Anthony  Hart,  V.-C, 
held,  that  the  tenant  lor  life  of  a  residue,  which  was  directed 
to  be  laid  out  in  certain  securities,  was  entitled  to  the  income 
accrued  in  the  first  year  after  the  testator's  decease,  on  such 
parts  of  the  testator's  estate  as  were  invested  at  his  death 

((/)  Ibid.  v.    TJulmer,   2    Sim.   18.     Dimes  p. 

(a)  7  Ves.  96.  Scott,   4  Euss.    195.      Douglas    v. 

(a)  It  is  a  doubtful  point  whether  Congreve,  1  Keen,  410.  Taylor  v. 
a  sum  of  money,  directed  to  be  Clarke,  1  Hare,  161.  Macpherson 
placed  out  to  produce  an  annuity,  v.  Macpherson,  1  Macq.  H.  of  L. 
is  to  Le  considered  as  a  legacy  243.  But  see  contra,  Taylor  v. 
payable  at  the  end  of  a  year,  or  Hibbert,  1  Jac.  &  Walk.  308.  Stott 
as  an  annuity,  payable  from  the  r.  Hollingworth,  3  Madcl.  161. 
death  :  ib.  97.  Griffith  v.  Morrison,  1  Jac.  &  Walk. 

(b)  Angerstein  v.  Martin,  1  Turn.  311,  note,  and  Amphlett  v.  Parke, 
&  R.    232.      Hewitt   v.   Morris,  1  1  Sim.  275. 

Turn.  &  Euss.  241.     La  Terriere  (c)  2  Sim.  18. 
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in  the  proper  securities,  and  on  such  parts  as  were  afterwards 
so  invested  within  the  same  year ;  but  that  the  income 
before  such  investment  formed  part  of  the  capital  of  the 
residue.  In  Dimes  v.  Scott  (d),  the  testator  directed  the 
residue  of  his  personal  estate  to  be  converted  into  money, 
and  invested  in  government  or  real  securities  in  trust  for  A. 
for  life,  and  after  his  death  for  B. :  Part  of  the  estate  con- 
sisted of  a  share  which  the  testator  had  in  an  Indian  loan 
bearing  interest  at  ten  per  cent.  :  After  it  had  been  deter- 
mined that  a  conversion  ought  to  have  been  made  into  three 
per  cent,  stock  at  the  end  of  a  year  after  the  testator's 
death  {<?),  a  question  arose,  whether  the  tenant  for  life  was 
entitled  to  the  interest  actually  made  during  the  year :  and 
it  was  held  by  Lord  Lyndhurst,  that  the  tenant  for  life  should 
be  allowed  during  that  period,  in  lieu  of  the  actual  income, 
the  dividends  on  so  much  three  per  cent,  stock  as  the  proceeds 
of  the  property,  if  converted  at  the  end  of  that  year,  would 
have  purchased.  In  Douglas  v.  Congreve  (/),  a  testator  be- 
queathed the  residue  of  his  estate  and  effects  real  and  personal 
to  trustees,  upon  trust  to  convert  the  same  into  government 
securities  in  their  own  names,  and  to  pay  the  interest  and 
dividends  thereof  to  M.  S.  for  her  life,  and  after  her  decease  to 
pay  and  transfer  such  residue  in  equal  moieties  to  the  person 
therein  mentioned  :  And  Lord  Langdale,  M.R.,  said,  that  in 
a  case  where  there  is  no  direction  to  accumulate,  and  there- 
fore no  direction  to  add  interest  to  capital,  it  appeared  to  him 
more  likely  to  have  been  the  intention  of  the  testator  that, 
until  the  lapse  of  such  convenient  time  as  may  be  allowed  to 
the  executor  to  make  the  conversion  directed  by  the  Will,  the 
tenant  for  life  should  enjoy  the  interest  actually  accrued ; 
and  if  it  should  be  held,  as  in  Dimes  v.  Scott,  that  the 
conversion  ought  to  be  made  in  a  year,  his  Lordship  thought 
that  no  inconvenience  could  follow  from  allowing  the  tenant 
for  life  the  interest  of  the  residue,  making  interest  as  it  stood 

(J)  4  Euss.  195.  (/)  1  Keen,  410. 

(>)  See  post,  p.  1248. 
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at  the  time  of  the  testator's  death,  until  the  end  of  one  year, 
or  so  much  of  that  year  as  should  elapse  before  the  con- 
version of  the  residue  according  to  the  direction  of  the  Will  : 
And  the  learned  Judge  held  accordingly.  In  Taylor  v. 
Clarke  (//),  Wigram,  Y.-C.,  considered  that  Douglas  v.  Con- 
greve  and  Dimes  v.  Scott  could  not  stand  together,  and  his 
Honor  said,  that  he  felt  hound  to  follow  the  authority  of 
the  latter  case,  and  did  according!}7  act  upon  it,  although 
he  expressed  his  own  unfettered  opinion  to  be,  that  La 
Terriere  v.  Buhner  was  altogether  right,  and  that  so  far  as 
that  case  is  impugned  by  the  decision  of  Dimes  v.  Scott, 
the  latter  decision  wTas  to  be  regretted.  However,  in  Mor- 
gan v.  Morgan  (h),  Romilly,  M.  R.,  not  only  considered  him- 
self bound  to  follow  the  decision  in  Dimes  v.  Scott,  and 
adopted  accordingly  the  principle  there  laid  down,  but  added 
that  it  seemed  to  him  to  be  that  which  was  least  open  to 
objection  (i). 


(rj)  1  Hare,  161. 
(/<)  14  Beav.  72,  92. 

(i)  See  Accord.  T'e  Llewellvn> 
Trusts,  29  Beav.  171.  Yates  v. 
Yates,  28  Beav.  (537.  Holgate  r. 
Jennings,  24  Beav.  623.  Brown 
v.  Gellatly,  L.  R.  2  Cli.  751. 
Porter  v.  Baddeley,  5  C.  D.  542. 
See  also  Macpherson  v.  Macpherson, 
1  Macq.  H.  of  L.  243.  The  rule 
in  Dimes  v.  Scott  applies  where 
securities  ou^ht  to  be  converted, 
and  in  such  case  the  tenant  for 
life  will  be  entitled  to  the  divi- 
dends upon  so  much  3  per  cent, 
stock  as  the  proceeds  would  have 
purchased  at  the  end  of  the  year. 
The  rule  does  not  apply  where 
there  is  a  prohibition  against  con- 
version :  Green  v.  Britten,  1  De 
G.  J.  &  S.  649,  for  in  such  case,  as 
in  the  case  where  the  testator  has 
authorised  retention  of  the  fund 
in   specified  securities  other  than 


those  which  a  Court  of  Equity 
would  approve,  the  tenant  for  life 
is  entitled  during  the  continuance 
of  the  investment  to  the  specific 
income :  Brown  r.  Gellatly,  L.  R. 
2  Ch.  751.  La  Terriere  r.  Buhner, 
2  Sim.  18.  Caldecott  r.  Caldecotr, 
1  Y.  &  C.  Ch.  312,  337.  Where 
there  is  no  prohibition  against  con- 
version but  merely  a  power  to 
delay  conversion,  and  in  the  mean- 
time to  maintain  the  investment 
or  user  as  it  was  at  the  testator's 
death,  the  property  must  be  valued 
as  of  the  time  of  the  testator's 
death,  and  the  tenant  for  life  will 
have  4  per  cent,  on  such  value  as 
falling  within  the  third  division 
pointed  out  by  Parker,  Y.-C,  in 
Meyer  v.  Simonsen,  5  De  G.  &  S. 
723,  which  divisions  are  the 
following  : — First,  where  the  sub- 
ject matter  of  the  becpiest  is  either 
invested  in  the  funds  or  in  some 
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AVitli  respect  to  cases  where  the  testator  simply  bequeaths 
all  the  residue  of  his  personal  estate  for  life  with  remainder 
over,  without   any  direction   to   invest  it  in  any  particular 


security  of  which   the   Court  ap- 
proves, mere    conversion    is     not 
necessary,  and  the  tenant  for  life 
takes  the  interest  of  the  fund  as  it 
is,  and  the  corpus  belongs  to  those 
in  remainder.     The  second  class  is 
where  part  of  the  estate   can  be 
sold   and   converted  so  as  not  to 
sacrifice  the  interest  of  the  tenant 
fi  >r  life  or  of  the  remainder-man  ; 
such  a  case  is  one  of  partial  con- 
version  and  the   proceeds  of  the 
part  converted  must  be  laid  out  on 
the  permanent  securities  approved 
of  by   the   Court,  of    which    the 
tenant  for   life  will  take   the  in- 
terest and  the  remainder-man  the 
corpus.     The  third  class  is  where 
the  property  is  so  had  out  as  to  be 
secure   and    to    produce    a    large 
annual  income,  but  is  not  capable 
of  immediate  conversion   without 
loss  and  damage  to  the  estate  as  in 
Gibson  v.  Bott,  7  Ves.  89  ;  Calde- 
cott  v.  Caldecott,  1  Y.   &  C.  Ch. 
312,   and  Re    Llewellyn's    Trust, 
29  Beav.   171.     There  the  rule  is 
not  to  convert  the  property  but  to 
set  a  value  upon  it  and  to  give  the 
tenant  for  life  4  per  cent,  on  such 
value,  and  the  residue  of  the  income 
must  then  be  invested  and  the  in- 
come of  the  investment  paid  to  the 
tenant  for  life,  but  the  corpus  must 
be  secured  for  the  remainder-man. 
In  calculating  the  value  of  a  rever- 
sionary interest  of  property  within 
the  third  division,  although  gene- 
rally the  value  is  to  be  taken  as  at 
the  end  of  one  year  from  the  tes- 
tator's death  according  to  tables  of 
life  average,  yet,  if  the  reversion 


has  fallen  in  before  valuation,  the 
estimate  must  be  on  the  assump- 
tion that  the  reversion  would  fall 
in  when  it  actually  did.  Wright 
v.  Lambert,  6  C.  D.  649.  It  is  to 
be  observed,  with  regard  to  funds 
which  are  found  to  be  in  a  proper 
state  of  investment,  that,  although 
the  tenant  for  life  of  the  residue  is 
entitled  to  the  income  of  that 
property  from  the  death  of  the 
testator  (Angerstein  v.  Martin,  1 
Turn.  &  Buss.  232.  Hewitt  v.  M.OT- 
TiSjiMd.  241),  yet  these  authorities 
clearly  show  that  supposing  a  tes- 
tator has  a  large  sum,  say  50,000Z. 
in  the  funds,  and  has  only  10,000/. 
worth  of  debts,  the  executors  will 
be  justified,  as  between  themselves 
and  the  whole  body  of  persons 
interested  in  the  estate,  in  dealing 
with  it  as  they  think  best  in  the 
administration.  But  the  executors, 
when  they  have  dealt  with  the 
estate,  will  be  taken  by  the  Court 
as  having  applied  in  payment  of 
debts  such  portion  of  the  fund  as, 
together  with  the  income  of  that 
portion  for  one  year,  was  necessary 
for  the  payment  of  the  debts.  The 
executors  must  not  be  taken  to 
have  applied  the  whole  income. 
Until  the  debts  and  legacies  were 
paid  there  would  have  been  no 
interest  which  by  any  possibility 
could  have  come  to  the  tenant  for 
life.  It  is  necessary  to  ascertain 
what  part,  together  with  the  in- 
come of  such  part  for  a  year,  would 
be  wanted  for  the  payment  of 
debts,  legacies,  and  other  charges 
dming   the   year,  and  the  proper 
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manner,  it  must  be  observed,  that,  as  between  the  tenant 
for  life  and  the  remainder-man,  where  the  residue  consists 
in  part,  or  wholly,  of  property  in  its  nature  perishable,  and 
daily  wearing  out,  such  as  leaseholds  (not  specifically  given), 


and  necessary  fund  must  be  ascer- 
tained by  including  the  income  for 
one  year  which  may  arise  upon 
the  fund  which  maybe  so  wanted. 
See  the  judgment  of  Wood,  V.-C, 
in  Allhusen  v.  Whittell,  L.  R.  4 
Eq.  295-302,  303.  This  rule  was 
applied  to  real  estate  in  Marshall 
v.  Crowther,  2  C.  D.  199.  With 
regard  to  contingent  legacies,  the 
tenant  for  life  is  entitled  to  the 
intermediate  income  of  the  fund 
set  apart  to  meet  them.  That 
fund  is  residue  until  it  is  wanted. 
Allhusen  v.  AVhittell  {ubi  sup.). 

It  is,  however,  obvious,  that 
the  language  of  a  Will  may  be 
such  as  to  entitle  the  tenant  for 
life  to  receive  the  actual  income 
of  the  testator's  property  in  specie, 
as  it  stood  at  his  death,  and 
nothing  more  or  less  until  the 
property  shall  be  actually  con- 
verted, or  at  all  events,  until  it 
might  have  been  so,  but  for  im- 
proper delay  :  See  Wrey  v.  Smith, 
14  Sim.  202.  Mackie  v.  Mackie, 
5  Hare,  70.  Sparling  r.  Parker, 
9  Beav.  524.  Again,  the  claim  of 
the  tenant  for  life  to  any]  income 
at  all  during  the  year  may,  of 
course,  be  controlled  by  an  oppo- 
site disposition  of  the  income 
before  investment.  Thus,  where 
a  residue  is  directed  to  be  laid  out 
in  land,  to  be  settled  on  a  person 
for  life,  with  remainder  over,  and 
the  interest  to  accumulate  until  the 
money  is  so  laid  out,  the  accumu- 
lation shall  cease  at  the  end  of  the 
year    from    the    testator's    death, 


and  from  that  period  the  legatee 
for  life  will  be  entitled  to  tin- 
interest  :  Sit  well  /•.  Bernard,  <> 
Ves.  520.  Stair  o.  Macgill,  1 
Bligh,  N.  S.  662.  Vigor  v.  Har- 
wood,  12  Sim.  172.  Tucker  v. 
Boswell,  5  Beav.  607.  Macphersou 
v.  Macpherson,  1  Macq.  H.  of  L. 
249.  See  also  Parry  v.  Warring- 
ton, 6  Madd.  155.  Greislev  /•. 
Lord  Chesterfield,  13  Beav.  288. 

As  to  the  allocation  of  profits  t" 
interestand  capital undera  partner- 
ship deed,  and  the  effect  on  the 
interest  of  a  tenant  for  life,  see 
Straker  v.  Wilson,  L.  R.  6.  Ch.  503. 

Where  the  testator  directed  a  sale 
of  his  real  estate  with  all  con- 
venient speed  after  his  death,  and 
that  the  produce,  together  with  his 
residuary  personal  estate,  should 
be  invested,  and  the  dividends  be 
paid  to  one  for  life,  and  further 
directed  that  the  trustee  should 
stand  possessed  of  the  trust  monies 
and  rents  ami  profits  until  sale  and 
investment ;  and  the  land  remained 
unsold ;  Sir  J.  Leach,  M.  R.,  said 
that  the  tenant  for  life,  by  the 
clear  language  of  the  Will,  was 
not  entitled  to  the  rents  and  pro- 
fits of  the  residuary  real  estate 
until  it  had  been  sold  and  the 
produce  invested  :  That  it  was 
consistent  with  principle  and 
authority,  that  twelve  months 
should  be  considered  as  the  time 
wdthin  which  the  sale  might  rea- 
sonably have  been  made  :  And 
that  from  that  time  the  tenant  for 
life   was    entitled    to    the   rents : 


1248  Of  the  Payment  of  Legacies.     [Pt.  in.  Bk.  in. 

the  tenant  for  life  will  not  be  entitled  to  the  annual  produce 
which  the  property  so  wearing  out  is  actually  making,  but  to 
interest  from  the  death  on  the  estimated  value  (k).  And  it 
is  a  general  rule  (usually  called  the  rule  in  Howe  v.  Lord 
Dartmouth),  that  where  personal  property  is  bequeathed 
for  life,  with  remainder  over,  and  not  specifically,  it  is  to 
be  converted  into  the  three  per  cents.,  subject,  in  the  case 
of  a  real  security,  to  an  inquiry,  whether  it  will  be  for  the 
benefit  of  all  parties  :  and  the  tenant  for  life  is  entitled  only, 
upon  that  principle  (0-    And  it  appears  to  be  now  established 


Tickers  r.  Scott,  3  M.  &  K.  500. 

(k)  Gibson  v.  Bott,  7  Yes.  89. 
Fearns  v.  Young,  9  Yes.  552. 
2  Rop.  Leg.  298,  3rd  edit.  The 
general  rule  being  that,  where  pro- 
perty is  invested  on  a  security  of 
a  wasting  character,  that  must  be 
realised,  or,  if  not  realised  imme- 
iately,  then  the  tenant  for  life  is 
only  entitled  to  interest  on  the 
realised  value.  But  a  testator  can 
say  what  he  likes,  and  if  he  chooses 
to  say  that  the  investment  may  be 
continued  or  the  sale  of  it  may  be 
postponed,  and  that  the  profits 
arising  from  such  security  in  the 
meantime  shall  be  paid  to  the 
tenant  for  life,  he  can  do  so.  It  is 
not  sufficient  that  trustees  should 
exercise  discretionary  power  given 
to  them  to  postpone  conversion 
that  the  tenant  for  life  should  get 
the  profits  till  conversion  :  Brown 
r.  Gellatly,  L.  R.  2  Ch.  751,  757. 
This  will  not  affect  the  rights  of 
beneficiaries  ;  but,  when  a  testator- 
has  himself  expressly  directed  what 
shall  be  done  with  the  income 
accruing  during  the  period  the  sale 
is  postponed,  the  general  rule  does 
not  apply :  lie  Chancellor,  26  C.  D. 
42.  It  will  be  observed  that  this 
case  differs  from  Brown  v.  Gellatly 


by  the  presence  in  the  former  case 
of  an  express  direction  that  the 
profits  pending  conversion  should 
be  paid  to  the  tenant  for  life. 

(I)  Howe  v.  Lord  Dartmouth?  7 
Ves.  137,  a.  Ante,  pp.  1037,  1038. 
Kaihvay  Shares,  unless  within 
sect.  3  of  the  Trust  Investment 
Act,  1889,  must  be  converted : 
Thornton  v.  Ellis,  15  Beav.  193. 
But  this  general  rule  does  not 
attach  upon  property  of  a  testator 
who  makes  his  Will  and  dies  in 
India,  leaving  property  and  a 
family  there,  unless  the  parties 
come  to  this  country  ;  and  then 
the  person  in  remainder  is  entitled 
to  have  the  fund  brought  here  and 
invested  :  Holland  v.  Hughes,  16 
Yes.  111.  Dividends  in  a  public 
company  earned  before  the  tes- 
tor's  death,  but  declared  after- 
wards, form  income,  and  not 
corpus:  Bates  r.  Mackinley,  31 
Beav.  280.  See  also  McLaren  r. 
Stainton,  27  Beav.  460  :  reversed  3 
De  G.  F.  &  J.  202.  Gilly  v.  Burley, 
22  Beav.  618.  Lock  r.  Yenables, 
27  Beav.  598.  Post,  p.  1303. 
Where  trustees,  without  authority, 
lent  trust  money  at  interest  at  5L  per- 
cent., it  was  held  that  the  tenant 
for  life  was  entitled  to  the  whole 


Oil.  iv.  §  iv,]      Bequests  for  Life,  remainder  over. 


1249 


with  respect  to  the  application  of  this  rule,  that  the  tenant 
for  life  is  to  be  allowed,  as  from  the  death  of  the  testator,  the 
income  of  such  parts  of  the  personal  estate  as  were  at  his 
death,  and  have  remained,  in  a  state  of  investment  which 
ought  to  he  recognised  and  allowed  to  he  continued  by  a 
Court  of  Equity  (m).  But  that  with  regard  to  those  parts  of 
the  personal  estate  which  neither  were  at  the  testator's  death, 
nor  have  since  been,  in  such  a  state  of  investment  as  ought 
to  be  recognized  and  allowed  to  be  continued  by  the  Court, 
they  must  be  valued  as  at  a  period  of  one  year  after  his 
death  ;  and  interest  from  his  death,  on  the  value  so  taken, 
not  exceeding  four  per  cent.,  must  be  paid  to  the  tenant  for 
life  (n). But  though,  for  the  purpose  of  determining  the 


interest,  and  that  the  remainder- 
man had  no  right  to  insist  that  the 
excess  of  the  interest  beyond  the 
dividend,  which  "would  have  been 
produced,  if  the  money  had  been 
invested  in  ( 'onsols,  formed  capital : 
Stroud  v.  Gwyer,  28  Beav.  130. 
(See  also  Ibbotson  v.  Elam,  L.  R.  1 
Eq.  188.) 

(to)  It  should  be  noted  that 
though  the  general  rule  in  Howe 
/•.  Lord  Dartmouth  remains  in  full 
effect,  yet  it  is  no  longer  abso- 
lutely necessary  to  invest  either 
in  the  three  per  cents,  or  on  real 
security,  for  since  the  decision  of 
that  case  various  statutes  have 
enlarged  the  class  of  securities,  in 
which  an  executor  or  trustee  may 
invest.  The  Act  now  in  force  is 
" fv^Je.<^\hn  Trust  Investment  Act,  18S9 
ft*.  oa^€^a(-,2  &  53  Vict.  c.  32),  which 
enables  an  executor  or  trustee, 
unless  expressly  forbidden  by  the 
instrument  (if  any)  creating  the 
trust,  to  invest  in  any  of  the 
securities  mentioned  in  sect.  3  of 
the  Act,  whether  the  trust  was 
created  before  or  after  the  passing 
W.E. — VOL.    II. 


of  the  Act.     See  post,  p.  1710. 

(■«)  Caldecott  v.  Caldecott,  1  Y. 
&  Coll.  Ch.  C.  312,  737.  See  also 
Turner  v.  Newport,  2  Phill.  Ch.  C. 
14.  14  Sim.  32.  Cox  v.  Cox, 
L.  E.  8  Eq.  343.  Wilkinson  v. 
Duncan,  23  Beav.  469.  Wright  r. 
Lambert,  6  C.  D.  649.  Re  Chester- 
field's Trusts,  24  C.  D.  643.  Beavan 
v.  Beavan,  24  C.  D.  649,  n.  In 
Meyer  v.  Simonsen,  5  De  G.  &  Sm. 
72:3,  a  testator  gave  the  residue  of 
his  real  and  personal  estate  to 
trustees,  upon  trust,  to  pay  to  his 
widow,  or  permit  her  to  receive, 
the  income  and  profits,  and  after 
her  death  he  gave  the  capital  over : 
The  Will  contained  no  direction 
as  to  the  conversion  of  his  estate  : 
Part  of  it  consisted  of  12,000?., 
invested  in  a  partnership  :  Under 
a  stipulation  in  the  deed  of  part- 
nership, the  surviving  partner 
gave  a  warrant  of  attorney  to  the 
executors  of  the  testator,  securing 
payment  of  that  sum  by  instal- 
ments of  1,500/.  a-year,  with  in- 
terest at  5  per  cent,  on  the  unpaid 
balances :  And  it  was  held,  by 
A  A 
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amount  of  income  to  which  the  tenant  for  life  is  entitled, 
the  property  must  be  thus  feigned  to  be  in  a  proper  state 
of  investment  at  that  period,  it  does  not  follow  that  he 
can  demand  payment  of  an  income  to  that  amount,  until 
the  property  in  respect  of  which  it  is  payable  shall  be 
gotten  in  {<>). 


Parker,  V.-C,  that  -the  rule  in 
Howe  v.  Lord  Dartmouth,  as  ap- 
plied to  this  case,  required  the 
trustees  not  to  convert  the  pro- 
perty, but  to  set  a  value  on  it,  and 
to  give  the  tenant  for  life  41.  per 
cent,  cfn  the  value,  and  to  invest 
the  residue  of  the  surplus  income, 
paying  the  income  of  these  invest- 
ments to  the  tenant  for  lii'e,  and 
appropriating  the  corpus  to  the 
remainder-man.  See  Accord.  Re 
Llewellyn's  Trust,  29  Beav.  171. 

(o)  Taylor  v.  Clarke,  1  Hare, 
161,  170.  This  principle  is  ap- 
plied wdiere  there  is  a  deficiency 
in  the  assets.  Thus,  where  an 
obligor  covenanted  to  pay  three 
months  after  his  death  a  fund  to 
trustees,  upon  trust  for  a  tenant 
for  life  and  remainder-man  with  in- 
terest from  the  date  of  his  death 
until  payment,  and,  several  years 
after  the  obligor's  death,  assets 
were  recovered  which  were  in- 
sufficient to  fulfil  the  covenant 
and  bond,  it  was  held  that  a  cal- 
culation must  be  made  of  what 
principal  would  at  four  per  cent, 
interest  from  the  obligor's  death 
amount  to  the  sum  recovered,  and 
the  difference,  between  such  prin- 
cipal and  the  sum  recovered,  paid 
to  the  tenant  for  life  :  Cox  v.  Cox 
L.  R.  8  Eq.  343.  The  true  prin- 
ciple in  all  these  cases  is  that 
neither  the  tenant  for  life  nor  the 
remainder-man  is  to  gain  an  ad- 


vantage over  the  other,  neither  is 
to  sutler  more  damage  in  propor- 
tion to  his  estate  and  interest  than 
the  other  suffers.  The  two  must 
share  the  loss  in  the  same  way  as 
they  would  have  shared  it  had  it 
occurred  when  they  first  became 
entitled  in  possession.  Re  Gra- 
bowski's  Settlement,  L.  R.  6  Eq. 
12,  is  distinguishable  because  there 
the  intention  was  to  settle  a  specific 
fund  and  not  the  debt,  whatever 
it  might  amount  to.  In  making 
the  valuation  in  cases  where  the 
tenant  for  life  dies  before  the 
assets  are  recovered,  the  valuation 
must  be  made  according  to  the 
fact  and  not  according  to  the 
tables  of  life  average.  See  Wright 
r.  Lambert,  6  C.  1).  649,  following 
Wilkinson  v.  Duncan,  23  Beav.  469, 
which  was  not  altered  by  Brown 
r.  Gellatly,  L.  B.  2  Ch.  751.  The 
principle  applies  where  a  testator 
has  bequeathed  his  residuary  per- 
sonal estate  to  trustees  upon  trust 
for  conversion,  with  power  to 
postpone  such  conversion  at  their 
discretion,  and  to  hold  the  proceeds 
upon  trust  for  a  person  for  life  with 
remainder  over,  and  such  residue 
includes  outstanding  personal 
estate,  the  conversion  of  which  the 
trustees  in  the  exercise  of  their  dis- 
cretion postpone  for  the  benefit  of 
the  estate,  and  which  eventually 
falls  in  some  years  after  the  testator's 
death,  as,  for  instance,  a  mortgage 
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The  rule  in  Howe  v.  Lord  Dartmouth  amounts  to  this,  that 
•where  there  is  a  residuary  bequest  of  personal  estate  to  be 
enjoyed  by  several  persons  in  succession,  a  Court  of  Equity, 
in  the  absence  of  any  evidence  of  a  contrary  intention,  will 
assume  that  it  was  the  intention  of  the  testator  that  his 
legatees  should  enjoy  the  same  thing  in  succession,  and  as 
the  only  means  of  giving  effect  to  such  intention,  will  direct 
the  conversion  into  permanent  investments  of  a  recognized 
character  of  all  such  parts  of  the  estate  as  are  of  a  wasting  or 
reversionary  character,  and  also  all  such  other  existing  invest- 
ments as  are  not  of  the  recognized  character,  and  are  conse- 
quently deemed  to  be  more  or  less  hazardous  (p).  .  This 
presumed  intention  of  the  testator  may  of  course  be  rebutted 


debt  with  arrears  of  interest,  or 
arrears  of  an  annuity  with  in- 
terest, or  monies  payable  on  a  life 
policy.  Such  outstanding  personal 
estate  should,  on  falling  in,  be 
apportioned  as  between  capital 
•and  income  by  ascertaining  the 
.sum,  which  put  out  at  interest  at 
lour  per  cent,  per  annum  on  the 
day  of  the  testator's  death,  and 
accumulating  at  compound  in- 
terest calculated  at  that  rate,  with 
yearly  rests  and  deducting  income 
tax,  would,  with  the  accumulation 
<>f  interest,  have  produced  at  the 
day  of  receipt  the  amount  actually 
received,  and  the  sum  so  ascer- 
tained should  be  treated  as  capital 
and  the  residue  as  income  :  Re 
Chesterfield's  Trusts,  24  C.  D. 
€43,  following  Beavan  v.  Beavan, 
■ih.  649,  n.  lie  Hobson,  55  L.  J. 
Ch.  422.  Re  Flower,  62  L.  T.  217. 
If  leaseholds  which  a  tenant  for 
life  is  entitled  to  enjoy  in  specie 
are  taken  compulsorily  under  the 
Lands  Clauses  Consolidation  Act 
or  sold  under  the  Settled  Estates 
Act,  the  purchase-money  should 
be  invested  in  an  annuity  having 
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as  many  years  to  run  as  the  original 
lease,  and  the  proceeds  paid  to  the 
person  entitled  to  the  proceeds  of 
the  leaseholds  :  Askew  v.  Wood- 
head,  14  C.  D.  27,  34,  per  Jessel, 
M.  R.  Where  in  such  a  case  the 
purchase-money  was  invested  in 
consols  it  was  held  after  the  death 
of  the  tenant  for  life  that  her 
estate  was  entitled  to  the  differ- 
ence between  the  dividends  re- 
ceived by  her  and  the  aggregate 
amount  of  the  rental  which  would 
have  been  received  during  her 
life  :  Jeffreys  v.  Connor,  28  Beav. 
328.  And  where,  under  similar 
circumstances,  the  tenant  for  life 
outlives  the  term  he  will  be  en- 
titled to  the  whole  fund :  Re 
Beaufoy's  Estate,  1  Sm.  &  Gift:  20. 
See  also  45  &  46  Vict.  c.  38,  s.  34, 
Settled  Land  Act,  1882,  as  to  sales 
under  that  Act.  As  to  the  mutual 
lights  of  tenants  for  life  and  re- 
maindermen in  respect  of  renew- 

able    leases    and    the    duties    of    SV<  (J^o  /f*.  -A'&^A,  {/VQty 
trustees  with  regard  to  them,  see    '•  @*<  **&•■  *~  *><~e/  *&_ 
Lewin  on  Trusts,  Chap.  xv.  £*"v^Vt-£-  #  ^  CJLjt^fjUt^ 

(p)  Macdonald  v.  Irvine,  8  C.  D.  ***-*&  ■*  >&w«^  v  4tJ*v<ft^. 
101,  112,#erBaggallay,  L.J.    .       **  "^^L 
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Inventory  by 
legatee  for  life. 


by  the  words  of  his  Will.  Accordingly,  as  there  has  already- 
been  occasion  to  show,  where  the  bequest  to  the  tenant  for 
life  is  specific,  the  legatee  in  remainder  is  not  entitled  to  have 
the  property  so  converted,  notwithstanding,  by  reason  of  its 
being  a  decreasing  fund,  the  legacies  over  may  altogether 
fail  (q).  So  where  the  bequest  is  not  "  specific, ,"  in  the  strict 
sense  of  the  expression,  yet  if  the  Court  find  in  the  Will  an 
indication  of  intention  that  the  property  is  to  be  enjoyed  in 
its  existing  state,  that  intention  must  be  carried  into  effect, 
and  the  property  shall  be  so  enjoyed  (r). 

If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder 
to  B.,  A.  will  be  entitled  to  the  possession  of  the  goods,  upon 


((/)  Vincent  v.  Newcombe, 
Younge,  599.  Lord  r.  Godfrey, 
4  Madd.  455.  Cockran  v.  Cock- 
ran,  14  Sim.  248.  Bethune  v. 
Kennedy,  1  My.  &  Cr.  114  And 
see  ante,  p.  1037.  As  to  what  con- 
stitutes a  specific  legacy,  see  ante, 
p.  1019,  et  seq. 

(r)  Ante,  pp.  1038,  et  seq.  Collins 
v.  Collins,  2  M.  &  K.  702.  Alcock 
v.  Sloper,  2  M.  &  K.  699.  Pickering 
v.  Pickering,  4  M.  &  Cr.  289. 
Goodenongli  v.  Tremamondo,  2 
Bear.  512.  Vaughan  r.  Buck,  1 
Phill.  Ch.  C.  75.  Harvey  v.  Har- 
vey, 5  Beav.  134.  Daniel  v. 
Warren,  2  Y.  &  C.  C.  C.  290. 
Hinves  r.  Hinves,  3  Hare,  609. 
Cafe  v.  Bent,  5  Hare,  24.  Hubbard 
v.  Young,  10  Beav.  203.  Hunt  v. 
Scott,  1  De  G.  &  Sm.  219.  Burton 
v.  Mount,  2  De  G.  &  Sm.  383. 
Neville  v.  Fortescue,  16  Sim.  233. 
Harris  v.  Poyner,  1  Drew.  174. 
Crowe  v.  Crisford,  17  Beav.  507. 
Marshall  v.  Bremner,  2  Sm.  &  G. 
237.  Vachell  v.  Koberts,  32  Beav. 
140.  Hind  v.  Selby,  22  Beav.  373. 
Wearing  v.  Wearing,  23  Beav.  99. 
Skirving  v.  Williams,  24  Beav.  275. 


Holgate  v.  Jennings,  24  Beav.  623. 
Boys  v.  Boys,  28  Beav.  436.  Rowe 
v.  Bowe,  29  Beav.  276.  Green  v. 
Britten,  1  De  G.  J.  &  S.  649. 
Wilday  v.  Sandys,  L.  B.  7  Eq. 
455.  Be  Se well's  Estate,  L.  B.  11 
Eq.  80.  Thursby  v.  Thursl >y,  L.  B. 
19  Eq.  395.  Gray  v.  Siggers,  15 
C.  D.  74.  Re  Chancellor,  26  C.  D. 
42.  Re  Sheldon,  39  C.  D.  50. 
For  cases  where  the  Court  has  not 
been  able  to  find  such  intention, 
see  Lichfield  v.  Baker,  13  Beav. 
447.  (See  also  2  Beav.  481.)  Benn 
r.  Dixon,  10  Sim.  636.  Caldecott 
v.  Caldecott,  1  Y.  &  C.  C.  C.  312. 
Sutherland  v.  Cooke,  1  Coll.  498. 
Johnson  v.  Johnson,  2  Coll.  441. 
Chambers  v.  Chambers,  15  Sim. 
183.  Morgan  v.  Morgan,  14  Beav. 
27.  Thornton  v.  Ellis,  15  Beav. 
193.  Blann  v.  Bell,  2  De  G.  M.  & 
G.  775.  Murton  v.  Markby,  18 
Beav.  126.  Hood  v.  Clapham,  19 
Beav.  90.  Jebb  v.  Tugwell,  20 
Beav.  84.  Brown  v.  Gellatly,  L.R. 
2  Ch.  751.  Tickner  v.  Old,  L.  B. 
18  Eq.  422.  Porter  v.  Baddeley, 
5  C.  D.  542.  Macdonaldr.  Irvine, 
8  C.  D.  101. 
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signing  and  delivering  to  the  executor  an  inventory  of  them 
admitting  their  receipt,  expressing  that  he  is  entitled  to  them 
for  life,  and  that  afterwards  they  belong  to  the  person  in  re- 
mainder (•§) .  The  old  practice  of  the  Court  of  Chancery  was 
to  require  the  tenant  for  life  to  give  security  for  the  protection 
of  the  remainder-man  :  But  such  security  is  not  now  required, 
unless  a  case  of  danger  is  shown  (t). 

It  may  here  be  observed,  that  a  gift  for  life  of  things  quce  Gift  for  life  of 

,  -i        •  • ,.  things  qucb 

ipso  usu  consumuntur,  as  corn  and  wine,  \t  spec] tic,  is  an  ;p$0usu  con- 
absolute  gift  of  the  property  ;   but  if  residuary,  the  things  sumwniur- 
must  be  sold  and  the  interest  of  the  produce  paid  to  the 
legatee  for  life  (it). 

Farming  stock  and  implements  of  husbandry  are  not  things 
qihc  ipso  usu  consumuntur  within  this  rule  (>).  Where  a 
wine  merchant,  possessed  of  a  large  stock  of  wine,  by  his 
Will  gave  everything  he  died  possessed  of  to  his  wife  for 
life,  it  was  held  that  she  took  absolutely  the  wine  which  the 
testator  had  for  his  private  use,  but  a  life  interest  only  in  that 
kept  for  the  purpose  of  trade  (?/). 

Where  the  legatee  is  an  infant,  the  executor  cannot  safely  Legacy  to  an 

infant. 

pay  him,  or  any  other  person  on  his  account,  until  he 
attains  twenty-one,  unless  under  the  provisions  of  the  statute 
36  Geo.  III.  c.  52,  s.  32.  In  certain  cases,  indeed,  he  may 
apply  the  interest  of  the  legacy  to  the  maintenance  of  the 
infant :  This  subject  will  be  pursued  hereafter,  together  with 

(s)  Slanning  v.  Style,  3  P.  Wins.  and  no  remainder  could  be  limited 

336.     Leeke   v.    Bennett,    1    Atk.  after  it.     But   the   objection  -was 

471.     Bill  v.  Kinaston,  2  Atk.  82.  removed   by   changing  the   name 

(t)  Foley  v.  Burnell,  1  Bro.  C.  from    remainders  to  executory   be- 

C.  27!).     Conduitt  v.  Soane,  1  Coll.  quests.    Manning's  case,  8  Co.  94,  b. 

285.  95,  a.     2  Saund.  338,  I: 

(u)  Randall  v.  Russell,  3  Meriv.  (x)  Groves  r.  Wright,  2  Kay  & 

194.     Andrew  v.  Andrew,  1  Coll.  J.  347.     But  see  Breton  v.  Mockett, 

690.      See   Porter    v.    Tournay,  3  9  C.  D.  95. 

Ves.  314.     According  to  the  old  (y)  Phillips  v.  Beal,  32  Beav.  25. 

rule  of  the  common  law,  a  bequest  Cockayne    v.   Harrison,  L.  R.   13 

of  a  term  of  years,  or  of  a  personal  Ecp  432. 
chattel,  passed  the  whole  property, 
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ray  men  t  when 
legatee  dies 
under  at;e. 


A  legacy  of  a 
defined  fund 
vested  abso- 
lutely is  pay- 
able at  twenty- 
one,  notwith- 
standing pay- 
ment is  further 
postponed  by 
the  Will. 


the  inquiry  as  to  the  proper  person  to  whom  legacies  are  to 
he  paid  (z) . 

If  a  legacy  he  given  to  A.  to  be  paid  at  twenty-one,  and 
the  intermediate  interest  is  not  given,  and  A.  dies  hefore  that 
period,  his  representative  must  wait  for  the  money  until  A., 
if  living,  would  have  attained  twenty-one  (a)  :  But  where 
interest  is  given  during  the  minority,  and  the  legatee  dies 
under  age,  his  executors  or  administrators  will  he  entitled 
immediately  on  his  death  (&). 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  if 
he  die  before  that  period,  then  to  B.,  and  A.  dies  before  he 
attains  his  age,  B.  shall  he  entitled  immediately  ;  for  he  does 
not  claim  under  A.,  but  the  devise  is  a  distinct  substantive 
bequest,  to  take  effect  on  the  contingency  of  A.'s  dying  during 
his  minority  (c). 

It  should  here  be  remarked,  that  where  a  testator  gives  a 
legatee  an  absolute  vested  interest  in  a  denned  fund,  so  that, 
according  to  the  ordinary  rule,  he  would  be  entitled  to  receive 
it  on  attaining  twenty-one,  but  by  the  terms  of  the  Will  pay- 
ment is  postponed  to  a  subsequent  period,  e.  g.  till  the  legatee 
attains  the  age  of  twenty-five,  the  Court  will,  nevertheless, 
order  payment  on  his  attaining  twenty-one  ;  for  at  that  age 
he  has  the  power  of  charging  or  selling,  or  assigning  it,  and 


(.-.)  Infra,  pp.  1261,  et  seq. 

(a)  Crickett  v.  Dolby,  3  Ves.  13. 

(b)  Cloberry  v.  Lampen,  2  Freem. 
25.  Crickett  v.  Dolby,  3  Ves.  13. 
But  if  a  legacy  be  payable  out  of 
land  at  a  future  day,  although 
given  with  interest  in  the  mean- 
time, if  the  legatee  die  before  the 
day  of  payment,  the  Court  will 
not  direct  the  legacy  to  be  raised 
until  the  time  for  payment  arrives : 
Gawler  v.  Standerwick,  2  Cox,  15. 

(c)  Laundy  v.  Williams,  2  P. 
Wins.  478.  But  where  legacies 
were  given  to  A.,  B.,  and  C,  the 
three  co-heiresses  of  the  testator, 


to  be  paid  at  their  respective  mar- 
riages, and  if  either  of  them  should 
die,  her  legacy  to  go  to  the  sur- 
vivors ;  and  one  of  them  died  un- 
married ;  it  was  held,  that  the 
survivors  should  not  receive  the 
legacy  of  the  deceased  before  their 
respective  marriages  :  for  the  con- 
dition, though  not  repeated,  was 
annexed  to  the  whole,  whether  it 
accrued  by  survivorship,  or  by  the 
original  devise  :  Moore  v.  Godfrey, 
2  Vern.  620.  See  also,  as  to  a 
legacy  charged  on  land,  Feltham 
v.  Feltham,  2  P.  Wms.  271. 
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the  Court  will  not  subject  hini  to  the  disadvantage  of  raising 
money  by  these  means,  when  the  thing  is  absolutely  his 
own  (d).  So,  notwithstanding  a  legacy  is  directed  to  accumu- 
late for  a  certain  period,  e.g.  until  the  legatee  attains  the  age 
of  thirty,  yet  if  he  has  an  absolute  indefeasible  interest  in 
the  legacy,  he  may  require  payment  the  moment  he  is  com- 
petent, by  reason  of  having  attained  twenty- one,  to  give  a 
valid  discharge  (e). 

Where,  in   the    administration  of  an    estate,  a  Court  of  Laches  by 
Equity  decrees  the  payment  of  legacies  which  by  the  Will  invest  legacies 
are  directed  to  be  invested  in  stock,  it  never  enters  into  the  directed  to  be 

laid  out  in 
consideration  whether  the  executor  might  or  might  not  have  stock. 

been  able,  with  reasonable  diligence,  to  have  provided  for 
the  legacies  at  an  earlier  period,  in  order  to  fix  him  with  such 
amount  of  stock  as  at  the  earlier  period  might  have  been 
purchased  with  the  legacy  :  And  the  reason,  probably,  is, 
because  the  difficulty  and  expense  which  would  attend  such 
an  inquiry  in  the  case  of  an  executor,  make  it  more  con- 
venient in  practice  that  the  legacy  should  be  provided  for  in 
money  at  the  time  of  the  administration  by  the  Court,  with- 
out reference  to  the  price  of  stocks  :  But  where  a  legacy  is 
given  by  a  Will  to  a  trustee,  who  is  not  an  executor,  and  he 
is  directed  to  invest  it  immediately  upon  receiving  it  in  the 
purchase  of  stock,  and  he  receives  it  from  the  executor,  and 
in  the  place  of  such  investment  he  keeps  it  in  his  own  hands, 
his  conduct  is  a  plain  breach  of  trust,  and  he  is  clearly 
answerable  to  his  cestui  que  trust  for  any  loss  by  a  subsequent 
rise  in  the  price  of  stock :  There  is  in  such  a  case  no  difficulty 
or  inconvenience  in  ascertaining  the  extent  of  the  loss : 
And  accordingly,  when  an  executor,  who  happens  also  to  be 

(d)  Curtis  v.  Lukin,  5  Beav.  147,  son's  Trusts,  Kay,  133,  141.  Re 
155,156.  Rocke  v.  Rocke,  9  Beav.  Jacob's  Will,  29  Beav.  402.  Gos- 
66.  lie  Young's  Settlement,  IS  ling  v.  Gosling,  Johns.  265.  Co- 
Beav.  199.  ventry  r.  Coventry,  2  Dr.  &  Sm. 

(e)  Josselyn  v.  Josselyn,  9  Sim.  470.  Holloway  v.  Webber,  L.  R. 
63.  Saunders  v.  Vautier,  4  Beav.  6  Eq.  523.  See  also  Gott  v. 
115.     1  Cr.  &  Ph.  240.     Greet  v.  Nairne,  3  C.  D.  278. 

Greet,    5    Beav.    123.      Be    Col- 
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named  a  trustee  of  a  legacy  to  be  laid  out  in  stock,  has  fully 
administered  the  estate,  and  assented  to  the  legacy,  and  retains 
the  legacy  in  his  hands,  not  as  assets  of  the  testator,  but  as 
trustee  of  the  legacy,  then  the  principles  which  would  apply 
to  another  trustee  must  apply  to  him  :  He  is  no  longer  clothed 
with  the  character  of  executor,  but  is,  as  to  the  legacy,  a  mere 
trustee  (/). 

Appropriation  It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  the 
payaWel/i  payment  of  legacies  which,  by  the  Will,  are  given  payable  in 
futuro.  futuro.     Although  legatees  are  not  entitled  in  any  case  to 

receive  their  legacies  before  the  day  of  payment  arrives,  yet 
they  are  entitled  to  go  into  the  Court  of  Chancery,  and  pray 
that  a  sufficient  sum  beset  apart  to  answer  the  legacy  when  it 
shall  become  due  (g). 

Thus,  in  Ferrand  v.   Prentice  (It),  a  bill  was  filed-  by  a 
legatee   for  the   security    of  a    legacy    of   200L,    which    the 
executor,  the  defendant,  was  directed  by  the  Will  to  pay  at 
the   end  of  ten  years   after  the  death  of  the  testator :    The 
bill  prayed  that  the  defendant  might  admit  assets  and  give 
security,  or  pay  the  money  into  the  Bank :  And,  although 
no  particular  reasons  were   assigned,  as   wasting  assets,   or 
insolvency,  in  the  defendant,  yet  Sir  Thomas  Clark,  M.  R., 
decreed  that  the  defendant  should  pay  the  money  into  the 
Bank,   and  that  he  should  have  the  interest  in  the  mean- 
time ;  and  that,  at  the  end  of  the  ten  years,  the  principal 
should  be  paid  to  the  plaintiff.     So  in  Walker  v.  Cook(i),  a 
legacy  was  left  to  one  to  be  paid  at  the  age  of  twenty-four  : 
The  legatee  being  only  twelve  years  old,  his  father  filed  a 
bill  that  the  legacy  might  be  invested  in  the  funds  :  And  it 

(/)    Byrchall    v.    Bradford,    6  Gawler  v.  Standerwick,  2  Cox,  15. 

Madd.     13.       S.    C.     ibid.    235,  (h)  Amid.  273.     S.  C.  2    Dick. 

240.  568.     S.  C.  cited  by  Lord  Thurlow, 

(</)    By    Lord     Hardwicke,    in  1  Bro.  C.  C.  105. 

Pbipps  v.   Annesley,   2  Atk.    58.  (i)  Cited  by  Lord  Tburlow,  in 

It  is  otherwise  where  the  legacy  is  Green  r.  Pigot,  1  Bro.  C.  C.  105. 
to   be  raised   out  of  real  estate  : 
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was  so  decreed,  though  it  was  declared  that  the  legatee  was 
not  entitled  to  the  money  before  attaining  the  age  of  twenty- 
four.  So  in  Johnson  v.  Mills  (k)  the  sum  of  2,000/.  was  left 
to  the  testator's  daughter  at  twenty-one  ;  and  in  default,  to 
her  child,  and  if  no  child,  to  one  Mills  :  A  bill  was  filed  to 
secure  the  fund  ;  which  was  opposed  by  the  executrix,  on 
the  ground  there  was  no  danger  of  insolvency  in  the  case  : 
But  Lord  Hardwicke  said,  "  I  thought  nothing  was  better 
settled  than  what  is  now  endeavoured  to  be  made  a  ques- 
tion ;  that  whenever  a  demand  was  made  out  of  assets  cer- 
tainly due,  but  payable  at  a  future  time,  the  person  entitled 
thereto  might  come  against  the  executor,  to  have  it  secured 
for  his  benefit,  and  set  apart  in  the  meantime,  that  he  might 
not  be  obliged  to  pursue  these  assets  through  several  hands  : 
Nor  is  there  any  more  useful  part  of  the  jurisdiction  of  this 
Court  in  the  administration  of  assets  :  therefore  it  is  admitted 
to  be  done  in  the  case  of  a  legacy  always,  although  contingent 
and  payable  at  a  future  day,  so  that  it  might  fall  into  the 
bulk  of  the  estate  :  and  this  is  done  to  secure  the  interest  of 
every  party,  of  course,  as  a  common  equity,  without  expecting 
any  suggestion  of  insolvency  of  the  executor,  or  of  wasting  the 
assets  "  (/). 

Again,  in  Green  v.  Pigot(m),  a  legacy  of  5,000/.  was  given 
to  a  female  infant,  to  be  paid  at  twenty- one  or  marriage,  with 
interest  at  four  per  cent.  ;  but  if  she  died  before,  it  was 
directed  by  the  Will  that  the  legacy  should  sink  into  the 
residue  :  And  Lord  Thurlow  ordered  the  sum  of  5,000/.  (with 
interest  at  four  per  cent,  from  the  end  of  a  year  after  the 
testator's  death)  forthwith  to  be  laid  out  in  three  per  cents. 

(A)  1  Ves.  Sen.  282.     S.  C.  cited  to  B.  absolutely,  it  will  be  ordered 

by  Lord  Thurlow,  nomine  John-  into   Court  for  administration. in 

son  r.  De  la  Creuze,  1  Bro.  C.  C.  an  action  by  B.  for  the  purpose  is 

105.  not  absolute,  and  will  only  be  eu- 

(l)  But  in   Re   Braithwaite,   21  forced  as  against  A.  where  there  is 

C.  D.  121,  it  was   held  that  the  reasonable  ground,  such  as  danger 

rule  that  if  personal  property  con-  to  the  fund,  for  the  application, 
.sisting  of  money  or  stock  is  limited  (m)  1  Bro.  C.  O.  103. 

to  A.  for  life,  and  after  his  death 
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in  the  name  of  the  Accountant-General,  upon  the  trust  and 
subject  to  the  contingencies  in  the  testator's  Will :  And  his 
Lordship  said  that  he  did  not  see  any  distinction  as  to  the 
legacy  being  contingent  or  merely  future  («).  So  in  Carey  v. 
Askew  (o),  the  testator  gave  15,000/.  to  his  daughter,  to  be 
paid  to  her  at  twenty-one  or  marriage,  with  interest  in  the 
meantime  ;  but  if  she  died  before,  to  sink  :  And  Lord  Kenyon, 
M.  K.,  held,  that  the  money  must  be  immediately  raised  and 
appropriated,  although  the  child  might  not  live  to  attain  her 
age,  or  day  of  marriage  (j?). 

However,  it  should  appear  from  the  case  of  Webber  v. 
Webber  {h),  that  where  a  legacy  of  a  certain  sum  of  money  is 
given,  on  a  contingency,  the  Court  will  not  direct  a  sum  of 
stock  belonging  to  the  estate  to  be  appropriated  to  pay  the 
legacy  when  the  contingency  happens ;  but  will  direct  the 
whole  residue  to  be  paid  over  to  the  residuary  legatee,  on  his 
giving  satisfactory  security  :  The  principle  on  which  this  was 
so  ruled  was,  that  the  legatee  being  entitled  to  receive  a  certain 
sum  in  money  when  the  contingent  event  happens,  the  legacy 
is  not  capable  of  being  secured  by  the  present  appropriation  of 
any  sum  of  stock  (i). 

When  the  appropriation  is  made  under  the  direction  of  the 
Court,  it  should  seem,  according  to  the  opinion  of  Lord 
Thurlow,  in  Green  v.  Pir/ot  (1c),  that  the  legatee  must  bear 
any  losses  and  enjoy  any  additions  which  the  fluctuation  of 
the  price  of  stock  may  cause  :  But  in  Sit  well  v.  Bernard  (I), 
Lord  Eldon  said,  that  there  had  been  other  cases  since  Green 
v.  Pi'jot,  in  which  it  had  been  held  not  to  be  the  legitimate 
effect  of  appropriation  to  give  a  larger  interest  than  if  there 
had  been  no  appropriation  :  However,  in  the  subsequent  case 

(;*)  See  Pullen  v.  Smith,  5  Ves.  ( 'p)  See   also   the    Governesses 

21,  for  an  instance  of  an  appro-  Benevolent   Institution   v.    Rush.- 

priation   on   the  application   of  a  bridger,  18  Beav.  467. 
contingent  legatee.     See  also  the  (h)  1  Sim.  &  Stu.  311. 

observation  of  Buller,  J.,  in  Hut-  (i)  By  Sir  John  Leach,  V.-C,  1 

cheson  v.  Hammond,  3  Bro.  C.  C.  Sim.  &  Stu.  312,  313. 
144,  145.  (k)  1  Bro.  C.  C.  105,  106. 

(o)  2  Bro.  C.  C.  58.  (I)  6  Ves.  543. 


annuity. 
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of  Burgess  v.  Robinson  (m),  where  there  had  been  an  invest- 
ment of  500/.  in  stock,  in  pursuance  of  an  order  made  on 
the  application  of  a  trustee,  without  the  consent  of  the  plain- 
tiff, who  was  entitled  thereto,  Sir  William  Grant  held  that 
the  investment  of  the  money  was  an  appropriation  by  which 
all  parties  were  bound,  and  therefore  that  the  plaintiff  was 
entitled  to  the  stock,  and  all  the  benefit  accrued  from  the  rise 
thereof  (w). 

When  a  fund  has  been  appropriated  for  the  payment  of  an  Appropriation 

to  secure 

annuity  given  by  Will,  a  question  may  arise  whether  the  bequest  of  an 
legatee  is  to  suffer  the  loss  consequent  on  the  partial  failure 
of  the  fund.  In  cases  where  the  annuity  is  a  charge  upon 
the  whole  personal  estate,  it  seems  clear  that  the  executor 
cannot  affect  the  legatee's  right  to  the  entire  annuity  by  any 
appropriation  (o).  Thus  in  May  v.  Bennett  (jj),  a  testator 
having  directed  his  executors  to  lay  out,  in  what  government 
security  they  pleased,  as  much  money  as  would  produce  a 
certain  annual  interest,  and  having  given  that  annual  interest 
to  his  wife  during  her  life,  in  case  she  did  not  marry  again, 
the  executors  invested  in  the  five  per  cents,  a  sum  which 
yielded  dividends  exactly  equal  to  the  specified  income : 
Those  dividends  Avere  aftenvards  diminished  by  the  conver- 
sion of  the  five  per  cents,  into  four  per  cents. :  And  Lord 
Gifford,  M.  R.,  held,  that  the  widow  was  entitled  to  have 
the  deficiency  made  good,  either  by  the  sale  from  time  to 
time  of  portions  of  the  appropriated  stock,  or  out  of  any 
other  part  of  the  residue  Avhich  could  be  made  aA'ailable. 
Again  in  Denies  v.  Wattier  (q),  a  testator  having  directed  an 
annuity  to  be  paid  out  of  his  personal  estate,  a  sum  of  fiA'e 
per  cent,  stock  was,  in  the  course  of  the  cause,  ordered  to  be 
set  apart  to  ansAver  the  annuity :  This  fund  having  become 

(m)  3  Meriv.  9,  10.  342. 

(n)  See  also  Rock  v.  Hardman,  (p)  1  Russ.  Chan.  Cas.370.  And 

4  Madd.  254,  by  Sir  John  Leach,  this  was    adopted  in  the  case    of 

Y.-C.     Kimberley  v.  Tew,  4  Dr.  &  Carmichael    v.   Gee,  5  App.   Cas. 

W.  139,  149.  588. 

(o)  Gordon  v.  Bowden,  6  Madd.  (q)  1  Sim.  &  Stu.  463. 
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insufficient  for  the  purpose,  by  the  conversion  of  the  five 
per  cents,  into  four  per  cents.,  the  deficiency  was  directed 
by  Sir  John  Leach,  V.-C,  to  be  supplied  out  of  another 
fund,  to  which  other  persons  interested  in  the  residue  had 
been  declared  to  be  entitled  (r).  But  it  may  be  otherwise 
where  the  appropriation  is  made  in  certain  stock  by  the 
executor  in  conformity  with  the  direction  of  the  testator,  so 
that  the  bequest  may  be  regarded  as  a  gift  of  the  interest  of 
the  particular  stock.  Thus  in  Kendall  v.  Russell  (s),  a 
testator  gave  the  yearly  sum  of  2,000/.  sterling  to  his  wife 
for  her  life,  and  after  her  decease,  to  his  trustees,  upon  the 
same  trusts  as  after  declared  concerning  the  yearly  sum  of 
3,000/.  :  He  then  gave  to  his  trustees  the  yearly  sum  of 
3,000/.  sterling  to  issue  out  of  a  sufficient  sum  of  stock  in 
the  five  per  cents.,  to  be  invested  in  the  names  of  his 
trustees  for  that  purpose,  in  trust  for  his  daughter  for  her 
life,  and,  after  her  decease,  for  her  children  :  The  trustees 
invested  100,000/.  five  per  cents.,  to  answer  the  two  yearly 
sums :  The  stock  was  afterwards  converted  into  four  per 
cents.,  whereby  the  dividends  became  insufficient  to  pay  the 
yearly  sums :  And  Sir  L.  Shadwell,  V.-C,  held  that  the 
legatees  were  not  entitled  to  have  the  deficiency  supplied 
out  of  the  testator's  residuary  estate.  Where,  although 
the  requisite  amount  of  stock  has  been  appropriated  in  the 
name  of  the  executor,  he  afterwards  sells  it  out  and  wrong- 
fully  applies  the  proceeds  to  his  own  use,  he  and  all  those 
who  may  stand  in  his  place,  including  a  claimant  by  assign- 
ment from  him  for  valuable  consideration,  even  when  made 
before  the  devastavit,  of  his  share  in  the  testator's  residuary 
estate,  are  precluded  from  contending  that  due  provision  was 

(/)  See  also  Boyd  v.  Buckle,  10  ticular  fund  for  the  payment  of  it,    ) 

Sim.  595.  the  failure  thereof,  whether  partial 

(s)  3  Sim.  424.     See  also  Bague  or  total,  would  probably  be  at  his 

v.  Dumergue,  10  Hare,  462.    Baker  risk  :  Lumley  on  Annuities,  p.  298. 

v.   Baker,    6   H.    L.  C.  616,   628.  But  such  assent    must  be  clearly 

Hickman  v.  Upsall,    2  Giff.    124.  established :  See  Arundell  v.  Arun- 

II 1  he  legatee  of  the  annuity  assents  dell,  1  M.  &  K.  316. 
to  the  appropriation  of  some  par- 
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made  for  the  annuity ;  and  consequently  the  deficiency 
caused  by  the  executor's  devastavit  must  be  supplied  out  of  his 
share  of  the  residue  (r). 

Where  the  existence  and  amount  of  a  testator's  debts  are  Appropriation 
contingent,  and  depend  upon  the  result  of  legal  proceedings,  amounts  the 
before  a  foreign  tribunal,  which  are  not  likely  to  be  speedily  testator's  debts 

,,,    ,     ,,         „  .......  is  contingent. 

settled,  the  Court,  m  administering  his  assets,  will  not  be 
induced  by  that  circumstance  to  direct  an  appropriation  of  the 
fund  in  Court  to  answer  pecuniary  legacies  subject  to  such 
demands  as  creditors  may  eventually  establish  (u). 


SECTION  V. 
To  whom  Legacies  arc  to  be  paid. 

This  inquiry  is  one  of  great  importance  to  an  executor, 
-who  must  be  careful  to  pay  legacies  into  the  hands  of  those 
who  have  authority  to  receive  them. 

If  a  legacy  be  given  to  A.,  to  be  divided  between  himself  Legacy  to  A, 
and  his  family,  and  the  executor  pays  the  legacy  to  A.,  it  is  and  hls  famil*Y 
well  paid  to  discharge  the  executor  (r).     So  if  one  was  to 
give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among 
himself  and  the  other  Six  Clerks,  it  would  be  well  paid  to 
the  senior  (y) . 

It  is  a  general  rule,  that,  where  a  legatee  is  an  infant,  and  infant  legatee. 
would  be  entitled  to  receive   the  legacy,  if  he   were   of  ao-e, 
the  executor  is  not  justified  in  paying  it  either  to  the  infant, 
or  to  the  father,  or  any  other  relation  of  the  infant,  on  his 
account,  without  the  sanction  of  a  Court  of  Equity  (z)  :    And 

(t)  Morris  v.  Livie,  1   Y.  &  C.  (//)  Cooper  v.  Thornton,  3  Bro. 

Ch.   C.  380.      See  also  Barnett  v.  C.  C.  99,  by  Lord  Alvanley. 
Sheffield,  1  De  G.  M.  &  G.  371.  (:)  Dagley  v.  Tolferry,  1  P.  Wins. 

(m)    Thomas  v.  Montgomery,  1  285.     S.  C.  nomine  Doyley  v.  Toll- 

Russ.  &  M.  729.     Ante,  p.  1241.  ferry,  1  Eq.  Cas.  Abr.  300,  pi.  2. 

(x)  Cooper  v.  Thornton,  3  Bro.  S.  C.  nomine  Dawley  v.  Ballfrev 

C.  C.  96, 186.     Robinson  v.  Tickell,  Gilb.  Eq.  Rep.  103.     A  contrary 

8  Ves.  142.    See  the  cases  collected  doctrine   was    acted   upon  in  the 

ante,  p.  989.  early  case  of  Holloway  v.  Collins, 
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even  in  the  case  of  a  legatee  who  has  attained  majority,  pay- 
ment to  the  father  is  not  good,  unless  it  he  made  by  the  con- 
sent of  the  legatee,  or  confirmed  by  his  subsequent  ratifica- 
tion (a).  It  may  happen  that  an  executor  has,  with  the  most 
honest  intentions,  paid  the  legacy  to  the  father  of  the  infant; 
nevertheless  he  will  be  held  liable  to  pay  it  over  again  to  the 
legatee  on  his  coming  of  age  :  And  although  such  cases  have 
been  attended  with  many  circumstances  of  hardship  on  the 
executor,  yet  he  has  been  held  responsible,  on  the  policy  of 
obviating  a  practice  so  dangerous  to  the  interests  of  infants, 
and  so  naturally  productive  of  domestic  discord  (b). 

But,  if  a  Court  of  Equity  can  discover  a  clear  act  of  the 
legatee,  when  of  age,  confirmatory  of  the  application  of  his 
legacy  by  the  executor  during  his  minority,  it  will  hold  him 
estopped  from  claiming  a  repayment  (c).  Accordingly  Lord 
Alvanley  observed  (</),  with  reference  to  the  case  of  Daylcy  v. 
Tolferry  (e),  "  Although  the  son  acquiesced  a  great  length  of 
time,  still  it  was  competent  to  him,  or  his  representatives,  to 
demand  it ;  because  a  contrary  determination  would  encourage 
such  payment,  and  because  the  son  must  acquiesce,  or  pursue 
his  father ;  or,  which  is  the  same  thing,  by  bringing  his  suit 
against  the  executor,  occasion  his  pursuing  the  father  :  and 
that  I  take  to  be  the  ground  on  which  Sir  John  Trevor  and 
Lord  Cowper  went :  and  if  the  legatee  did  not  stand  in  that 
relation  to  the  person  to  whom  the  legacy  was  paid,  the  bill 
would  be  dismissed."  But  the  intention,  on  the  part  of  the 
legatee,  to  confirm  such  application  must  be  unequivocal  (/). 


1  Chan.  Cas.  245.  S.  C.  1  Eq.  Cas. 
Abr.  303, pi.  1.  In  Walsh  r.  Walsh,  1 
Drewr.  64,  Kindersley,V.-C,  under 
special  circumstances,  ordered  an 
infant's  legacy  of  small  amount  to 
be  paid  to  the  father. 

(a)  Cooper  v.  Thornton,  3  Bro. 
C.  C.  97,  by  Lord  Alvanley.  If  a 
suit  was  instituted  in  the  Spiritual 
Court  for  an  infant's  legacy  by  the 
father,   to  have  it   paid   into  his 


hands,  an  injunction  or  prohibition 
would  have  been  granted  :  Rother- 
ham  v.  Fanshaw,  3  Atk.  629. 

(b)  Toller,  314.     Dagley  v.  Tol- 
ferry, ubi  supra. 

(c)  1  Rop.  Leg.  771,  3rd  edit, 

(d)  3  Bro.  C.  C.  97. 

(e)  Ubi  supra. 

(/)  See  Lee  r.   Brown,  4  Yes. 
362. 
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When  the  direction  to  the  executor  is  not  to  pay  the  legacy  Payment  of 
to  the  child,  but  the  bequest  is  made  to  a  trustee  for  him,  the  trustee  for  an 
executor  will  be  justified  in  paying  the  money  to  the  person  so  infant- 
appointed  (g).     Hence,  if  the  testator  order  the  sum  to  be 
paid  to  the  father,  he  will  be  a  trustee  for  his  child,  and 
entitled  to  receive  the  money;  and  his  receipt  will  be  a  good 
discharge  to  the  executors  (It).     It  seems  clear,  that  the  direc- 
tion for  payment  to  the  trustee  must  appear  upon  the  face  of 
the  Will,  and  cannot  be  proved  by  parol  evidence  (i). 

But  the  executor  may  discharge  himself  from  all  respon-  36  ireo.  in. 
sibility,  with  respect  to  the  payment  of  legacies  due  to  infants, 
by  virtue  of  the  statute  30  Geo.  III.  c.  52,  s.  32,  by  which  it  xm+a+JUA. 
is  enacted,  that  "  where  by  reason  of  the  infancy,  or  absence 
beyond  the  seas,  of  any  person  entitled  to  any  legacy,  or  to  the 
residue  of  any  personal  estate,  or  any  part  thereof,  chargeable 
with  duty  by  virtue  of  this  Act,  the  person  or  persons  having  or 
taking  the  burthen  of  any  Will  or  testamentary  instrument,  or 
the  administration  of  such  personal  estate,  cannot  pay  such 
legacy  or  some  part  thereof,  although  he,  she,  or  they  may 
have  effects  for  that  purpose,  or  cannot  pay  such  residue,  or 
some  part  thereof,  although  he,  she,  or  they  may  have  the 
same,  or  some  part  thereof,  in  his,  her,  or  their  hands,  it  shall 
be  lawful  for  such  person  or  persons  to  pay  such  legacy,  or 
residue,  or  any  parts  or  part  thereof  respectively,  or  any  sum 
or  sums  of  money  on  account  thereof,  after  deducting  the  duty 
chargeable  thereon,  into  the  Bank  of  England  with  the  privity 
of  the  Accountant- General  of  the  Court  of  Chancery  (Jc),  to  be 
placed  to  the  account  of  the  person  or  persons  for  whoso 
benefit  the  same  shall  be  so  paid  :  and  such  payment  into  the 

((/)  1  Hop.  Leg.  771,  3rd  edit.  transferred    to     the     Paymaster- 

(h)  Cooper  v.  Thornton,  3  Bro.  General,  whose  duties  with  regard 

C.  C.  96.     Robinson  v.  Tickell,  8  to  the  investment  of  money  paid 

Ves.  142.     Ante,  p.  1261.  in  under  the  above  section,  and  to 

(i)  Cooper  v.   Thornton,  3  Bro.  a  grant  of  a  certificate  of  the  same 

C.  C.  97.  are  now  regulated  by  Rules  73  and 

(k)  By  stat.  35  &  36  Vict,  c.  44,  99  of   the  Supreme  Court   Fund 

the   office  of  Accountant-General  Rules,  1886. 
has  been  abolished,  and  his  duties 


;***-   <*-4-4-t**A 
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When  the 
executor  may 
allow  main- 
tenance out  of 
a  legacy  : 

(a)  out  of 
capital  : 


Bank  shall  be  a  sufficient  discharge  for  the  money  so  paid  in, 
provided  the  duty  be  also  paid  thereon  as  aforesaid. 

Before  the  passing  of  this  Act,  if  a  suit  was  commenced  to 
secure  a  legacy  to  an  infant,  the  costs  were  allowed  out  of  the 
testator's  general  assets:  Bat  after  the  statute  was  passed, 
Lord  Alvanley  took  occasion  to  say  (I),  that  in  future  he  should 
not  give  the  costs  in  such  a  case  ;  for  since  the  statute,  the 
executor  has  nothing  to  do  but  under  that  Act  to  pay  the 
legacy  into  Court ;  and  then  he  has  done  :  and  the  infant,  when 
of  age,  may  petition  for  it. 

The  executor  is  not  bound  to  pay  the  legacy  into  the  Bank, 
under  the  statute,  till  the  expiration  of  a  year  from  the  testa- 
tor's death  (m). 

It  must  also  be  observed  that  generally  an  executor  cannot, 
without  risk,  pay  any  part  of  a  legacy  bequeathed  to  an  infant, 
either  to  the  infant  or  to  any  person  for  his  use.  Therefore 
the  executor  is  not,  as  a  rule,  justified  in  applying  any  part 
of  the  capital  of  the  legacy  for  the  maintenance  of  the  child  (w), 
nor  indeed  of  the  interest  except  under  the  conditions  hereinafter 
appearing.  But  the  Court  will  in  some  cases,  upon  application 
being  made  for  its  sanction,  authorise  the  application  of  part  of 
the  capital  for  maintenance,  if  either  the  total  fund  is  small  (0), 
or  there  is  no  other  means  of  providing  for  the  support  of  the 
child  (p).  And  it  appears  that  the  executor  may  do  the  same 
on  his  own  authority,  if  he  does  no  more  than  the  Court  would 
have  directed  if  it  had  been  resorted  to  in  the  first  instance  (q). 
For  the  principle  is  established,  that  if  an  executor  do,  with- 
out application,  what  the  Court  would  have  approved,  he  shall 
not  be  called  upon  to  account,  and  forced  to  undo  that,  merely 
because  it  was  done  without  application  (;■)•     At  the  same  time 

(?)  Whopham    v.   Wingfield,    4       253.     Compare  Robison  v.  Killey, 
Ves.   630.     See   Accord.    Wells  v. 
Malbon,  31  Bear.  48. 

(m)  Toller,  319. 

(n)  Davies  v.  Austen,  3  Ero. 
C.  C.  178  ;  1  Yes.  247.  Car- 
michael  r.  Wilson,  3  Moll.  79. 
Robison  v.  Killey,  30  Beav.  520. 

(0)  Barlow  v.  Grant,  1  Vern. 
255  ;  Ex  parte  Green,  1  Jac.  &  W. 


ubi  sup. 

(}))  Harvey  r.  Harvey,  2  P. 
Wms.  21.  Prince  v.  Hine,  26  Beav. 
634.  Comjmre  lie  England,  IE.  & 
M.  499. 

(7)  Rop.  Leg.  (3rd  ed.)  768. 

(r)  Lee  r.  Brown,  4  Ves.  362, 
369,  per  Lord  Alvanley.  Prince 
v.  Hine,  26  Beav.  634. 
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it  is  the  prudent  course  for  an  executor  in  every  case  to  apply 
to  the  Court  before  devoting  any  part  of  the  capital  of  a  legacy 
to  maintenance  (s) . 

The  power  of  applying  the  interest  of  a  legacy  to  the  main-    (b)  out  of 
tenance  of  an  infant  legatee  is  now  principally  regulated  by  the   fulKi ; 
Conveyancing  and  Law  of  Property  Act,  1881  (t).     This  Act   (l)  by  statute: 
repealed  section  26  of  Lord  Cran worth's  Act  (u),  which  dealt 
with  the  same  matter  in  almost  identical  terms  (x).     By  the 
Conveyancing  and  Law  of  Property  Act,  1881  (section  43)  it 
is  provided  as  follows  : — 

(1.)  Where  any  property  is  held  by  trustees  in  trust  for 
an  infant  (y),  either  for  life,  or  for  any  greater  interest,  and 
whether  absolutely,  or  contingently  on  his  attaining  the 
age  of  twenty-one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  for  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any 
part  thereof,  whether  there  is  any  other  fund  applicable  to  the 
same  purpose,  or  any  person  bound  by  law  to  provide  for  the 
infant's  maintenance  or  education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securi- 
ng) For  the  manner  of  applica-      benefit   of  the   person  who   shall 
tion,  see  below,  p.  1275.  ultimately  be  entitled  to  the  pro- 

(t)  44  &  45  Vict,  c,  41,  s.  43.  perty,  unless  it  appears  to  them 

(u)  23  &  24  Vict.  c.  145,  s.  26.  expedient  to  apply  such  accumula- 

te) This  section  provided  :  "  In  tions  as  if  the  same  were  part  of 
all  cases  where  any  property  is  the  income  arising  in  the  then  cur- 
held  by  trustees  in  trust  for  an  rent  year."  By  Sect.  34,  these  pro- 
infant,  either  absolutely  or  con-  visions  only  applied  to  instruments 
tingently,  they  may  at  their  sole  executed  after  August  28,  1860. 
discretion  pay  to  his  guardians,  or  (y)    "Where    a     residue    is    be- 

otherwise  apply  for  his  mainte-  queathed  to  an  infant  and  the 
nance  or  education,  the  whole  or  residue  has  been  ascertained,  the 
any  part  of  the  income  of  the  executor  is  trustee  of  such  residue 
property  ;  and  they  shall  accumu-  for  the  infant  within  the  meaning 
late  the  residue  of  such  income  by  of  this  section :  Re  Smith,  42  C.  D. 
way  of  compound  interest,  for  the      302. 

W.E. VOL.    II.  B    B 
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ties  on  which  they  are  by  the  settlement,  if  any,  or  by  law, 
authorised  to  invest  trust  money,  and  shall  hold  those 
accumulations  for  the  benefit  of  the  person  who  ultimately 
becomes  entitled  to  the  property  (yy)  from  which  the  same  arise  ; 
but  so  that  the  trustees  may  at  any  time,  if  they  think  fit, 
apply  those  accumulations,  or  any  part  thereof,  as  if  the  same 
were  income  arising  in  the  then  current  year. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  {z)  is  not  expressed  in  the  instrument  under  which 
the  interest  of  the  infant  arises,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument  and  to  the  provision  therein 
contained. 

(4.)  This  section  applies  whether  that  instrument  comes 
into  operation  before  or  after  the  commencement  of  this  Act. 

It  was  held  (a)  that  the  corresponding  section  of  Lord 
Cranworth's  Act  applied  only  to  cases  in  which  the  legacy  was 
given  to  the  infant  either  absolutely,  or  contingently  on  the 


(yy)  "Where  there  is  no  gift  of 
capital  hut  only  a  gift  of  the  life 
interest  in  income,  it  is  suggested 
by  North,  J.,  in  Re  Wells,  43 
C.  P.  281,  that  the  word  "pro- 
perty" in  sub-sect.  2  of  sect.  3 
of  the  Conveyancing  Act,  1881, 
means  the  income  from  which  the 
accumulations  arise,  because  to 
hold  in  such  a  case  that  "property" 
necessarily  means  the  capital  would 
be  to  give  to  those  entitled  in  re- 
mainder accumulations  of  income 
to  which,  apart  from  the  statute, 
the  infant  would  be  entitled,  and 
this  would  not  be  a  proper  con- 
struction of  a  section  in  an  Act  the 
object  of  which  is  to  shorten  and 
simplif}7  conveyancing  :  See  Re 
Buckley's  Trusts,  22  C.  D.  583. 

('.)  A  direction  to  accumulate 
the  income  of  a  fund  given  con- 
tingently to  a  class  of  infants  and 
to  pay  the  same  to  them  as  and 
when    their    presumptive    shares 


become  payable,  is  not  the  expres- 
sion of  a  "  contrary  intention  "  : 
Re  Thatcher's  Trusts,  26  Ch.  D. 
426.  If  a  Will  expressly  gives 
the  intermediate  income  to  the 
residuary  legatee,  that  may  amount 
to  the  expression  of  a  contrary  in- 
tention :  per  Kay,  J.,  in  Re  Dickson, 
28  Ch.  D.,  at  p.  297.  But  there  is  no 
need  to  lookfor  a  contrary  intention 
in  such  a  case  since  the  Act  has  no 
application  to  income  to  which  the 
infant  cannot  become  entitled,  and 
the  application  of  the  Act  is 
erpvmlly  prevented  whether  the  in- 
terest of  the  infant  in  the  income 
is  negatived  by  the  income  being 
expressly  given  to  some  other 
person  or  whether  by  construction 
of  law  the  intermediate  income 
falls  into  the  residue  or  goes  to  the 
next  of  kin  as  upon  an  intestacy, 
see  infra.      4*  c^dditUa.. 

(a)  Re  Buckley's  Trusts,  22  Ch. 
D.  583. 
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infant  attaining  twenty-one  or  on  some  event  happening  or  not 
happening,  and  not  to  cases  in  which  the  gift  was  absolute  in 
the  first  instance,  but  liable  to  be  defeated  on  the  infant 
legatee  not  attaining  twenty-one,  or  on  the  happening  or  not 
happening  of  some  future  event.  It  has  also  been  held,  both 
under  Lord  Cranworth's  Act  and  under  the  Conveyancing 
Act,  that  no  payments  for  maintenance  can  be  made  out  of  the 
income  of  a  fund,  unless  the  interest  would  go  with  the 
capital  so  as  to  belong  to  the  infant  on  the  gift  of  the  capital 
becoming  absolute  (&).  It  is  also  clear  that,  if  the  gift  depends 
on  a  further  contingency,  so  that  the  infant  legatee  will  not 
necessarily  become  entitled  on  attaining  twenty-one  or  sooner, 
this  section  of  the  Conveyancing  Act  does  not  apply  (c) . 

Under  such  circumstances  as  are  indicated  in  the  last  para- 
graph, and  in  other  cases  to  which  the  Conveyancing  Act  does 
not  apply,  the  old  rules  of  equity  with  regard  to  payment  of 
income  by  way  of  maintenance  still  hold  good.  The  general 
principle  was  that  payments  may  be  made  for  maintenance  out 

{b)  Re  Dickson,  28  Ch.  D. 
291  ;  29  Ch.  D.  331  (under  the 
Conveyancing  Act).  Re  George, 
5  Ch.  D.  837  (miller  Lord  Cran- 
worth's Act).  In  Re  Cotton, 
1  C.  D.  232,  maintenance  was 
allowed  under  Lord  Cranworth's 
Act,  and  the  effect  of  the  Act  con- 
sidered by  Jessel,  M.R.  A  future 
devise  of  lands  does  not  carry  the 
intermediate  rents,  and  mainten- 
ance cannot  be  ordered  out  of  such 


(2)  indepen- 
dently of 
statute. 


rents  ;  but  if  you  find  a  testator 
mixing  a  gift  of  realty  and  per- 
sonalty in  the  same  clause,  this 
was  held  by  Lord  Eldon  to  justify 
the  conclusion  that  the  testator 
intended  that  the  same  rule  should 
operate  on  both  and  that  the  inter- 
mediate rents  of  realty  and  the 
intermediate  income  of  personalty 
should  (when  not  expressly  dis- 
posed of)  be  both  dealt  with 
according  to  the  rule  with  regard 
to   personalty.      Genery  v.   Fitz- 


gerald, Jac.  468,  470  ;  and  this 
rule  has  been  extended  to  cases 
where  the  realty  and  personalty 
are  not  given  by  the  same  clause, 
and  where  the  funds  are  nut, 
strictly  speaking,  mixed  or  blended, 
but  merely  given  for  the  same 
object,  Re  Durable,  23  C.  D.  360  ; 
Bellairs  v.  Bellairs,  L.  R.  IS  Eq. 
510  ;  and  compare  Hodgson  /•. 
Bective,  1  H.  &  M.  376.  It  would 
seem  that,  in  these  cases  falling 
within  the  rule  in  Genery  v. 
Fitzgerald,  an  order  may  be  made 
for  maintenance  out  of  the  interim 
profits  of  realty  and  personalty 
thus  mixed  or  appropriated  to  a 
common  object.  Re  Burton's 
Will,  [1892]  2  Ch.  44  ;  compare  Re 
Jeffery,  [1891]  1  Ch.  671.  Re 
Adams,  [1893]  1  Ch.  329,  and  Wol- 
stenholme's  Conveyancing  Acts, 
6th  ed.,  p.  102. 

(c)  Re  Judkin's   Trusts,  25  Ch. 
D.  743. 

h  B  2 
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of  the  income  of  a  legacy  only  when  the  legacy  is  vested  in 
possession  (d),  not  when  it  is  vested  and  payable  infuturo  (e), 
nor  when  it  is  contingent  (/).  If  the  gift  is  in  the  first 
instance  absolutely  vested  in  possession,  it  is  immaterial  that 
it  is  liable  to  be  defeated  (g)  or  the  legatee  not  attaining 
twenty-one,  or  on  the  happening  or  not  happening  of  any 
future  event,  unless  there  is  also  a  direction  to  postpone  pay- 
ment (//).  It  may  be  stated  generally  that,  if  the  income  as  it 
accrues  from  year  to  year  becomes  the  infant's  property  abso- 
lutely, then  the  income  or  part  of  it  may  be  applied  to 
maintenance ;  otherwise  not.  It  is  hardly  necessary  to  add 
that  an  executor  must  be  careful  not  to  pay  money  for  the 
maintenance  of  an  infant  until  it  is  clear  that,  on  the  final  settle- 
ment of  all  accounts  relating  to  the  testator's  estate,  there  will 
be  a  clear  fund  out  of  the  income  of  which  maintenance  can 
be  provided  (i) . 
Exceptions  to         The  exceptions  to  the  above  general  rule  as  well  as  the  rule 

general  rule.  ,  ,  ,.,  n       .      .    ,     ,-,     .  tttmi 

itself,  depend  on  the  well  recognised  principle  that  every  \\  ill 
must  be  interpreted  according  to  the  intention  of  the  testator 
as  shown  by  the  Will.  Accordingly,  the  gift  of  a  legacy  not 
vested  in  possession  carries  with  it  the  right  to  intermediate 
maintenance  whenever  the  Will,  either  expressly  or  by  impli- 
cation, authorises  the  provision  of  maintenance.  It  is  still 
common,  as  formerly  it  was  universal,  to  insert  in  well-drawn 

(<l)  Collis  v.  Blackburn,  9  Yes.  (;/)  It  will  be  remembered,  how- 

470.     Stretch,  v.  Watkins,  1  Madd.  ever,  that  trust  property  in  which 

253.     For  the  question  what  lega-  the  infant  has  a  defeasible  interest 

cies  are  vested  in  possession,  see  is   not  within    the    Statutes    and 

Pt.  ill.  Bk.  in.  Ch.  II.  §  v.  therefore  that  it  is  not  under  the 

(e)  Descrambes    v.   Tomkins,  4  Statutes    but     dehors    them    that 

Bro.  C.  C.  149  n.  maintenance    in    such    a    case   is 

(/)  Butler  v.  Freeman,  3  Atk.  allowed. 
58.  Gotch  r.  Foster,  L.  B.  5  Ecp  (h)  Taylor  v.  Johnson,  2  P. 
311.  But  this  must  be  limited  to  Wms.  504.  See  also  Be  Buckley's 
the  case  where  the  legacy  is  of  Trusts,  22  Ch.  D.  583,  and  the 
capital,  for  where  the  contingent  chapter  on  Interest  below.  Main- 
legacy  is  a  legacy  of  capital  and  tenance  may  be  allowed  out  of 
accumulated  interest,  or  of  interest  any  interest  to  which  the  infant  is 
with    accumulations,  maintenance  entitled. 

may,  it  would  seem,  be  allowed :  Be  (i)  Warter  v.  Anon.,  13  Ves.  92. 

Wells,  43  C.  D.  281.  Batt  r.  Anns,  11  L.  J.  Ch.  52. 
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AVills  clauses  dealing  fully  with  this  subject.  And  the 
testator's  intention  that  the  legatees  shall  be  maintained  out 
of  the  property  bequeathed  to  them  may  be  inferred  from  a 
gift  over  of  the  interest  or  from  other  circumstances  (k).  In 
two  classes  of  cases  a  rule  of  construction  has  grown  up  by 
which  such  an  intention  is  regularly  implied,  in  the  absence 
of  directions  to  the  contrary.  The  first  of  these  classes  com- 
prises the  cases  in  which  the  donor  was  the  father  of  the 
legatee  or  stood  in  loco  parentis  towards  him.  In  that  case 
the  executor  may  allow  maintenance  out  of  the  income  of  a 
legacy,  even  though  contingent  (1),  or  vested  and  payable  in 
futuro  (m).  It  is  presumed  that  the  parent  intended  to  pro- 
vide for  his  children's  support  during  infancy.  But  this 
exception  holds  good  only  when  the  testator  has  provided  no 
other  means  of  maintenance  for  the  children.  For  if  he  has 
provided  any  other  means  of  maintenance,  however  small,  the 
presumption  of  intention  is  rebutted,  and  the  Court  will 
authorise  no  further  allowance,  unless  indeed  the  legacy  be 
vested  (»)•  It  should  be  noticed  that  this  rule  of  construction 
relating  to  legacies  given  by  persons  in  loco  parentis  has  not 
been  extended  to  legacies  given  by  husbands  to  wives,  or  given 
to  any  other  relations  than  children,  unless  in  fact  the  testa- 
tor stood  towards  them  in  loco  parentis  (o). 

The  second  class  of  exceptions,  in  which  maintenance  may  Second  class 
be  allowed  oat  of  legacies  not  vested  in  possession,  comprises  of  excePtl0ns 
cases  in  which  a  legacy  is  given  contingently  to  members  of  a 
class  of  infants  in  either  of  the  following  cases.     (1.)  If  it  is 
inevitable   that   one   or   more   members   of    the    class    will 

(k)  Sandars   v.  Millar,  25  Bear.  give  interest  by  way  of  mainten- 

154.  ance,  for   it   will  not  presume  a 

(I)    Chambers    <:.    Goldwin,    11  lather  so  unnatural  as  to  leave  a 

Ves.  1.     Martin  c.  Martin,  L.  R.  1  child  destitute.      Heath  v.  Perry, 

Eq.  369.  3  Atk.  101.     Crickett  v.  Dolby,  3 

(m)    Green  v.  Belcher,    1    Atk.  Yes.  10. 
507.     In  the  case  of  a  legacy  to  a  (n)  Hearle  v.  Greenbank,  3  Atk. 

child,  let  the  testator  give  it  how  716.     Wynch    v.  Wyneh,  1   Cox, 

lie  will,  either   at  twenty-one  or  433.     Ellis  v.  Ellis,  1  Sch.  &  Lef. 

marriage,  or  payable  at    twenty-  1.     Be  George,  5  C.  D.  837. 
one  or  marriage,  and  the  child  has  (o)  See  post,  pp.  1287,  12S8. 

no  other  provision,  the  Court  will 
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ultimately  take  (p),  or  (2.)  if  the  consent  of  all  parties  who 
may  be  ultimately  interested  in  reversion  or  otherwise  has 
been  obtained.  Speaking  of  the  former  of  these  cases,  Lord 
Eldon  says  in  Ex  parte  Kcbble  (q).  "  The  cases  after  great 
struggle  go  this  length,  that  where  there  are  equal  legacies 
to  a  class  of  children,  even  with  a  direction  for  accumulation, 
the  principal  with  the  accumulation  to  be  paid  at  twenty-one, 
with  survivorship  in  case  of  the  death  of  any  under  that  age  to 
the  others,  the  chance  of  all  taking  or  the  survivor  being  equal, 
the  Court  takes  the  fund  which  belongs  to  all,  and  must  go  to 
all  or  some  of  them,  and  maintains  them  all  out  of  the 
interest  (r).  But  the  principle  cannot  be  applied  where  the 
legacy  is  not  given  absolutely  to  the  children  and  the  survivor^ 
but  in  the  case  of  the  death  of  a  child  under  twenty-one,  there 
is  a  limitation  to  the  issue  ;  who,  for  that  purpose,  are  as 
strangers :  In  this  case,  as  in  that,  the  property  may  never 
belong  to  any  of  the  children."  (s). 

In  the  case  of  a  legacy  to  a  class  contingently  on  attaining 
twenty- one,  with  benefit  of  survivorship  to  the  rest  in  the  event 
of  any  of  the  class  dying  before  twenty-one,  it  is  necessary  to 
obtain  the  consent  of  any  of  the  class  who  have  attained 
twenty-one  at  the  time  when  the  payment  for  maintenance  is 
desired,  as  well  as  that  of  the  remaindermen  (/).  A  direction 
to  accumulate  does  not  prevent  the  application  of  the  income 
for  maintenance  (u).  It  is  probable,  but  not  definitely 
settled,  that  the  possibility  of  future  members  of  the  class 
coming  into  existence  does  not  prevent  the  allowance  of  main- 
tenance for  those  who  already  exist.  It  would  appear,  from 
some  remarks  of  Sir  G.  Jessel,  M.R.,  in  Re  Breed's  Will  {x), 

(p)  Haley  v.  Bannister,  4  Madd.  Turner,  4  Sim.  430.     Cannings  v. 

275.  Flower,  7  Sim.  523. 

(a)  11  Yes.  606.  (0  See  Simpson  on  Infants,  2nd 

(r)  See  also  to  the  same  effect  ed.,  282.     Re  Breed's  Will,  1  C.  D. 

the  subsequent  cases  of  Marshall  v.  226. 

Holloway,    2    Swanst.     436,   and  (u)  Mole  v.  Mole,  1   Dick.  310. 

Haley  v.  Bannister,  4  Madd.  275.  McDermott  v.  Kealey,  3  Russ.  Oh. 

(s)  See  .Accord.   Errat  v.  Barlow,  C.  261.     Re  Allen,  17  C.  D.  807. 

14  Ves.  202.  Marshall  v.  Holloway,  Re  Thatcher's  Trusts,  26  C.  D.  426. 

2  Swanst.  436.      Ex  parte  White-  Re  Collins,  32  C.  D.  229. 

head,  2  G.  &  J.   249.     Turner  v.  (./•)  1  C.  D.  226. 
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that  a  trustee  or  executor  can  never,  on  his  own  authority, 
make  payments  for  maintenance  in  the  case  of  a  contingent 
gift  to  a  class.  In  such  a  case  it  is  certainly  wiser  to  apply 
to  the  Court. 

In  order  to  provide  maintenance  for  infants  who  are  only 
contingently  entitled  upon  attaining  twenty-one,  where  there 
is  nothing  in  the  instrument  to  warrant  maintenance,  the 
course  has  been  taken  of  effecting  a  policy  of  insurance,  so  as 
in  the  event  of  the  infant  dying  under  twenty- one  to  recoup 
the  amount  paid  for  maintenance  and  for  the  premiums  upon 
the  policy  (y).  To  effect  the  same  result  the  plan  has  also 
been  adopted  of  charging  other  interests  of  an  infant  under  the 
same  Will  to  secure  the  recouping  of  sums  to  which  the  re- 
mainderman would  be  entitled  if  a  contingency  did  not  occur  (z). 

As  a  general  rule  the  Court  will  not  allow  maintenance  to  No  Hain- 
an infant  during  the  lifetime  of  the  infant's  father  if  the  teoanceallowe<1 

'  as  a  general 

lather  be  ol  ability  (a)  ;  and  the  executor  will  therefore  pay  it  rule  in  lifetime 
at  his  peril.  It  must  be  noticed  that  the  father's  ability  must  be  ofability*6 
be  understood  in  the  sense  of  ability  to  maintain  and  educate 
according  to  the  fortune  and  expectations  of  the  infant,  and 
the  infant's  needs  must  be  considered  with  reference  to  the 
same  standard  of  fortune  and  expectation.  Thus  in  Jervois  v. 
Silk  (b),  12001.  a  year  was  allowed  for  maintenance  although 
the  father  had  an  income  of  6000?.  (c). 

(y)  Re  Arbuckle,  14  W.  E.  535.  either  for  a  particular  purpose  or 

De  Witter.  Palin,L.R,  14  Eq.  251.  generally  for  the  increase  of   the 

But  see  and  compare  Re  Hamilton,  estate.     It  is  assumed  that  he  did 

31  C.  D.  291.     Cadman  v.   Cad-  not  intend  that  the  children  should 

man,  33  C.  D.  397.  be  left  unprovided  for  or  in  a  state 

(as)  Re  Colgan,  19  C.  D.  305.  of  such  moderate  means  that  they 

(ra)  Butler  v.  Butler,  3  Atk.  60.  should  not  be  educated  properly  for 

Darley  v.  Darley,  3  Atk.  399.  the  position  and  fortune  which  he 

(6)  Coop.  52.  designs  them  to  have,  and  the  Court 

(c)  See  also  Ex  parte  Williams,  has  accordingly  found,   from   the 

2  Coll.  740.     Another  exception  to  earliest  times,  that,  where  an  heir-at- 

this  rule  is  where  a  testator  has  law  is  unprovided  for,  maintenance 

made  a  provision  for  a  family,  in  ought   to   lie   provided    for  him  : 

the  ordinary  sense  of  the   word,  Bevel  v.  Watkinson,  1   Ves.  Sen. 

that  is,  the  children  of  a  particular  93.      Re    Allen,    17    C.    D.    807. 

stirps   in   succession  or  otherwise,  Re    Collins,   32   C.    D.    229.      In 

but  has  postponed  the  enjoyment,  Re    Colgan,    19    C.    D.    305,   the 
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Amount 

allowed. 


The  amount  allowed  for  maintenance  depends  partly  on  the 
age  and  quality  of  the  infant,  and  partly  on  the  amount  of  the 
fund.  When  the  total  fund  is  small,  the  whole  income  may 
be  allowed  (d).  In  other  cases  no  rule  has  been  established 
to  fetter  the  discretion  of  the  Court :  a  reference  to  the  cases 
in  the  note  (e),  will  show  the  proportion  of  the  income  that 


Court  ordered  a  sum  for  main- 
tenance of  infants,  entitled  to  con- 
tingent legacies  and  a  share  of 
residue,  to  be  paid  in  excess  of  the 
sum  mentioned  in  the  Will  of  the 
testator,  but  charged  the  increased 
allowance  on  the  interests  ulti- 
mately coming  to  them  under  the 
Will  in  the  residue  of  the  testator's 
estate.  It  would  seem,  however, 
that  the  Court  will  not,  where  there 
is  a  trust  for  accumulation,  order  a 
sum  to  be  paid  for  the  education  or 
maintenance  of  the  person  who  is 
to  succeed  to  the  property  in  the 
absence  of  special  circumstances  : 
Re  Alford,  32  C.  D.  383.  See  also 
Josselyn  v.  Josselyn,  9  Sim.  63. 
Even  where  there  is  an  express 
provision  for  the  maintenance  of 
an  infant  legatee,  it  has  been  laid 
down,  that  the  Court  will  not  per- 
mit such  provision  to  be  applied, 
if  the  parent  be  of  ability  to  main- 
tain the  infant  legatee:  Andrews  v. 
Partington,  3  Bro.  C.  C.  60  ;  S.  C. 
2  Cox,  223.  But  though  a  father 
is  undoubtedly  bound  to  maintain 
and  educate  his  children,  yet  it  is 
competent  for  him  to  contract  that 
certain  property  shall  be  applied 
to  those  purposes.  Accordingly, 
in  Meacher  v.  Young,  2  M.  &  K. 
490,  Leach,  M.  R,  held  that,  if 
under  a  marriage  contract  a  fund 
has  been  settled  upon  trust  for  the 
children  of  the  marriage  at  twenty- 
one,  with  a  proviso  that  till  their 
shares  become  payable  the  interest 
shall    be  applied    towards    their 


maintenance,  the  father  is  en- 
titled to  receive  such  interest  for 
that  purpose,  without  reference  to 
his  own  ability  to  maintain  them. 
See  also  Stocken  v.  Stocken,  4 
Sim.  152  ;  4  Myl.  &  C.  95.  Haw- 
kins v.  Watts,  7  Sim.  199.  Thomp- 
son v.  Griffin,  I  Cr.  &  Ph.  317. 
And  for  a  further  relaxation  of  the 
rule,  see  Hoste  v.  Pratt,  3  Ves. 
733.  Sisson  v.  Shaw,  9  Ves.  285. 
Maberly  v.  Turton,  14  Ves.  499. 
Brophy  v.  Bellamy,  L.  R.  8  Ch.  798. 
Where  there  is  a  trust  for  main- 
tenance in  a  settlement  made  upon 
marriage,  and  the  father  has  main- 
tained the  children  without  calling 
for  a  contribution  from  the  fund, 
he  is  in  the  position  of  purchaser 
of  so  much  of  the  fund  as  it 
would  have  been  proper  to  apply 
towards  maintenance :  but  this  rule 
applies  only  where  the  trust  for 
maintenance  is  contained  in  an  ante- 
nuptial marriage  settlement  which 
has  a  basis  of  contract  to  support 
it  :  Re  Kerrison's  Trusts,  L.  R.  12 
Eq.  422. 

(d)  Brown  v.  Smith,  10  C.  D. 
377.  Re  Hodges,  7  C.  D.  754, 
where  the  whole  income  was 
allowed  by  the  Court  contrary  to 
the  discretion  of  the  trustees. 

(e)  Re  Allsop,  C.  P.  C.  44  ;  7 
L.  J.  Ch.  194.  Ex  parte  Williams, 
2  Colly er,  740.  Nunn  v.  Harvey, 
2  De  G.  &  Sm.  301.  Re  Herons, 
Minors,  3  Ir.  Eq.  Rep.  589.  And  see 
generally  Simpson  on  Infants  and 
Eversley  on  Domestic  Relations. 
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has  in  different  cases  been  allowed.  When  the  income 
fluctuates,  the  executor  or  trustee  may  generally  calculate  the 
amount  to  be  allowed  for  maintenance  on  the  basis  of  the 
average  annual  income.  It  has  been  held  that  the  executor 
or  trustee  may,  in  some  cases,  make  use  of  past  accumulations 
for  the  purpose  of  maintenance  ;  but  this  depends  upon  the 
wording  and  construction  of  the  Will  (/).  In  some  cases  the 
amount  allowed  for  maintenance  has  been  increased  in  order 
to  provide  for  the  parents  or  brothers  or  sisters  of  the  infant, 
on  the  ground  that  it  is  for  the  infant's  interest  to  have  his 
near  relations  living  in  respectable  circumstances  (g) .  But 
this  principle  appears  to  apply  only  to  such  relations  of  the 
infant  as  reside  in  the  same  home  with  him  (h). 

Where  there  are  two  or  more  funds  applicable  to  the  main- 
tenance of  an  infant,  the  interest  of  the  infant  alone  will 
determine  which  of  the  funds  is  primarily  liable  (?).     With 

regard  to  allowances  for  past  maintenance  of  an  infant,  the  Allowances  for 

i      i    •    ,i       .,     n  .,,  , .  .       .  past  main- 

general  rule  is  that  the  Court  will  not  direct  an  inquiry  as  to  tenance. 

the  propriety  of  an  allowance  to  the  father  unless  a  special 
case  be  made  (A).  The  Court,  however,  is  not  so  strict  in  the 
matter  of  past  maintenance  in  cases  other  than  that  of  a 
father  :  thus  an  executor  (not  a  father)  may  be  allowed  main- 
tenance for  the  time  past  (/).  This  allowance,  even  in  the  case 
of  a  mother,  must  be  limited  to  what  has  actually  been 
expended  upon  such  maintenance,  though  such  expenditure 
may  have  been  less  than  what  the  amount  of  the  child's  fortune 

(/)  See   Simpson    on    Infants,  281. 

2nd  ed.  299.  (k)  Ex  parte  Bond,  2  My.  &  K. 

(</)    Wellesley    v.    Beaufort,    2  439.     For  cases  where  the  Court 

Kuss.  28.     Lanoy  v.  Athol,  2  Atk.  has  found    such    special  circum- 

447.     Petre  v.  Petre,  3  Atk.  511.  stances,   see  Reeves  v.  Brymer,  (i 

Allen    v.    Coster,    1    Beav.    202.  Yes.  425.     Sherwood  v.  Smith,  6 

Bradshaw  v.  Bradshaw,  1  J.  &  W.  Yes.  455.     Collis  v.  Blacklaun,  9 

647.  Ves.  470.     Maberly  v.  Turton,  14 

(/;)   See    Simpson    on    Infants,  Yes.  499.     Stopford  v.  Lord  Can- 

2nd  ed.  302  et  seq.  terbury,  11  Sim.  82.     Stephens  v. 

(0  Foljambe   v.    Willoughby,  2  Lawry,  2  J.  &  C.  C.  C.     Carmichael 

Sim.  &  S.  165.  Lygon  v.  Coventry,  r.  Hughes,  20  L.  J.  Ch.  396. 

14  Sim.  41.    Lucas  v.  King,  11  W.  (I)  Sisson  v.  Shaw,  9  Yes.  285. 

R.  818.     Martin  r.  Martin,  L.  R.  Greemvell    v.   Greenwell,    5   Yes. 

1  E<p  369.     Re   Wells,  43  C.   D.  194. 
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would  have  justified  (m).  Where  a  mother  made  advances  to 
a  son  during  his  minority,  and  not  with  the  intention  of 
afterwards  claiming  against  his  estate,  it  was  held  that  there 
was  no  debt  due  to  her  for  maintenance  during  such  minority, 
and  it  was  also  held  that  to  support  a  claim  by  a  mother  for 
maintenance  during  a  period  after  the  son  attained  majority, 
there  must  have  been  a  contract;  and  as  none  had  been  shown 
the  claim  was  disallowed  (n).  The  case  of  Brown  v.  Smith  (o), 
which  was  said  by  Brett,  L.J.,  to  be  a  case  of  past  mainten- 
ance seems  in  the  circumstances  of  the  case  to  have  been 
rather  in  the  nature  of  an  application  for  an  ex  post  facto 
approval  by  the  Court  of  the  sum  paid  as  .maintenance  by  the 
trustees  to  the  mother  of  the  infant.  The  principle  that  is  to 
govern  the  allowance  of  past  maintenance  is  laid  down  in  that 
case  by  the  learned  Lord  Justice  as  follows  : — "  Two  ques- 
tions arise,  first,  what  would  the  Court  have  allowed,  and, 
secondly,  what  amount  has  been  expended.  The  Court  cannot 
allow  the  trustee  all  he  has  expended,  if  he  has  expended 
more  than  it  would  have  sanctioned ;  and  it  cannot  allow  him 
as  much  as  it  would  have  sanctioned  if  he  has  not  expended 
so  much." 
Maintenance  As  regards  maintenance  out  of  capital,  it  was  said  by  Sir 

W.  Grant  (p),  that  it  had  very  rarely  occurred  that  the  Court 
had  broken  in  upon  the  capital  of  a  legacy  for  the  mere  pur- 
pose of  maintenance,  though  frequently  for  the  purpose  of 
putting  out  the  child  for  life.  However,  in  Ex  parte 
Green  (q),  the  petition  prayed,  that  the  principal  of  a  sum  of 
298L  belonging  to  two  infants,  might  from  time  to  time  be 
applied  to  their  maintenance  :  They  had  no  other  property, 
except  some  copyhold  premises  yielding  about  61.  per  annum  : 
Sir  Thomas  Plumer  said,  that  as  the  sum  was  so  small,  he 
would  venture  to  make  the  order ;  and  the  order  wTas  made 
without  a  reference  (?■)• 

(m)   Bruin  v.    Knott,    1  Phill.          (jp)  Walker  v.  "VVetherell,  6  Ves. 

Ch.  C.  572.  474. 

(n)  Re   Cottrell's  Estate,  L.  R.           (q)  1  J.  &  W.  253. 

12  Eq.  566.  (r)  See  also  Barlow  v.  Grant,  1 

(o)  10  C.  D.  377.  Vein.  254.     Harvey  v.  Harvey,  2 
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Similar  principles  to  those  regulating  the  power  of  execu-  Advancement, 
tors  to  allow  maintenance  regulate  their  power  to  pay  money 
for  the  purpose  of  the  advancement  of  infants.  The  word 
"advancement"  is  commonly  used,  in  contradistinction  to 
maintenance,  to  describe  payments  made  for  the  purpose  of 
ensuring  a  permanent  benefit  to  an  infant,  generally  b}'  esta- 
blishing him  in  some  profession  or  career.  It  can  seldom,  if 
ever,  be  advisable  for  the  executor  to  make  such  a  payment 
without  the  sanction  of  the  Court,  but  the  rule  laid  down  by 
Lord  Alvanley  in  Lee  v.  Brown  (s),  applies  to  advancement  as 
well  as  to  maintenance.  The  Court  has  less  reluctance  to 
break  in  upon  the  capital  for  the  purpose  of  advancement  than 
for  the  purpose  of  maintenance,  since  advancement  is  regarded 
as  an  investment  of  the  infant's  capital  for  his  future 
benefit  (0-  It  is  to  be  noticed  that  the  Conveyancing  Act, 
1881,  applies  only  to  payments  out  of  the  income  of  the 
infant's  property.  Advancement  out  of  capital  depends, 
therefore,  on  the  old  law  as  explained  above  with  regard  to 
maintenance.  When  advancement  is  expressly  authorised  by 
the  Will,  the  executor  may  of  course  always  apply  the  infant's 
property  to  that  purpose,  subject  to  the  terms  of  the  Will. 

Applications  for  the  allowance  of  maintenance  or  advance-  Mode  of 

,  t  ,i  ,.  ,,  t         application  for 

ment  (except  when  there  is  an  action  or  matter  pending  maintenance  to 
affecting  the  infant's  property  when  they  should  be  made  by  Court- 
summons  in  the  action)  are  directed  to  be  made  at  Chambers  in 
the  Chancery  Division  by  an  originating  summons,  which  should 
be  served  on  all  persons  interested  in  the  fund  out  of  which  the 
maintenance  or  advance  is  to  be  paid  and  supported  by  an  affi- 
davit setting  forth  the  facts  on  which  the  application  depends. 

If  a  legacy  were  given  to  a  married  woman  the  rule  at  In  case  of 

feme  covert 

P.   Wms.    23.      Payne  v.  Low,   1  W.  E.  170  ;  13  L.  T.  N.  S.  647.    leSatee- 

Russ.  &M.  223.   Be  England,  ibid.  Be    Clarke,    17    Jur.    362.        Re 

499.     Ex  parte   Swift,  ibid.   575.  Howarth,  L.  R,  8  Ch.  415.   Cadman 

Ex   parte    Chambers,    ibid.    577.  v.  Cadman,  33  C.  D.  397. 

Bridge  v.  Brown,  2  J.  &  C.  C.  C.  («)  4  Ves.  362. 

181.      Carmichael    v.    Wilson,    3  (t)  Walker  v.  WethereU,  6  Ves. 

Moll.  79.     Nottley   v.  Palmer,  14  474. 
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common  law  was  that  it  must  be  paid  to  the  husband  (u).  So 
where  a  legacy  was  given  to  a  married  woman,  living  separate 
from  her  husband,  with  no  maintenance,  and  the  executor  paid 
it  to  the  wife,  and  took  her  receipt  for  it,  yet  on  a  suit 
instituted  by  the  husband  against  the  executor,  he  was 
decreed  to  pay  it  over  again  with  interest  (r).  It  was  also 
adjudged,  that  if  the  husband  and  wife  were  divorced  a  mensd 
et  thoro,  and  a  legacy  were  left  to  her,  the  husband  alone 
might  release  it  (?/),  and  consequently,  to  him  alone  it  was 
payable  (s).  But  by  the  Matrimonial  Causes  Act  (20  &  21 
Vict.  c.  85),  which  declares  that  thereafter  a  decree  for  a 
judicial  separation  shall  take  the  place  of  divorce  a  mensd  et 
thoro,  it  is  provided  (sect.  25),  that  a  wife  who  has  been 
judicially  separated  from  her  husband  shall  from  the  date  of 
the  sentence  be  considered  a  feme  sole  in  respect  of  any  pro- 
perty which  may  come  to  or  devolve  upon  her,  and  if  she  die 
intestate  such  property  shall  go  as  if  her  husband  were  then 
dead :  and  a  wife  who  has  obtained  a  protection  order  under 
section  21  is  entitled  to  payment  of  a  legacy  bequeathed  to 
her  (a). 

But  this  right  of  the  husband  to  receive  a  legacy  given  to 
the  wife  was  considerably  modified  by  the  doctrines  of  separate 
property  and  of  the  wife's  equity  to  a  settlement. 
Separate  pro-  Even  before  the  passing  of  the  Married  Women's  Property 
Act,  1882,  a  legacy  given  to  the  separate  use  (b)  of  a  married 
woman  vested  in  her  personally,  and  she  alone  could  give  a 


(w)  See  ante,  pp.  659,  660.  1870  (33  &  34  Vict.  c.  23),  vest  in 

(x)  Palmer  v.    Trevor,  1  Vern.  the   Crown,      lie    Harrington,   29 

261.     Toller,  320.  Beav.  24. 

(y)  Stephens  v.  Totty,  Cro.  Eliz.  (b)  It  should  also  be  noticed  that 

908.  ever  since  the  Married    Women's 

(z)  See  Green  v.  Otte,  1  Sim.  &  Property  Act,  1870,  a  legacy  not 

Stu.  250.  exceeding  201.  given  to  a  married 

(a)  See  ante,  p.  55.   Re  Kings-  woman  became  her  separate  pro- 
ley's  Trusts,  26  Beav.  84.     Cooke  perty,     and    her     receipt    was    a 
v.  Fuller,  ibid.,  99.     A  fund  given  good  discharge  for  the  same,  33  & 
tu  trustees  in  trust  for  a  wife  did  34  Vict.  c.  93,  s.  7. 
not,  even  before  the  Felony  Act, 


perty  of  wife. 
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good  discharge  for  it.  The  effect  of  this  Act  is  that  women 
married  after  the  commencement  of  the  Act  (1  Jan.  1883), 
are  entitled  to  hold  as  their  separate  property  any  legacy,  and 
that  women  married  hefore  the  commencement  of  the  Act  are 
so  entitled  if  their  title  to  the  legacy,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  remainder, 
accrues  after  the  commencement  of  the  Act.  Where,  there- 
fore, a  legacy  is  separate  property  either  independently  of  or 
by  reason  of  the  Act,  an  executor  must  pay  such  legacy  to  the 
wife  personally  and  she  alone  can  give  a  good  discharge 
for  it. 

The  effect  of  the  Married  Women's  Property  Act  will  be  Wife's  equity 
that  questions  of  a  wife's  equity  to  a  settlement  will  arise  me'nt. 
much  less  frequently,  but,  inasmuch  as  many  cases  may  still 
occur  outside  this  Act,  it  is  still  necessary  to  examine  shortly 
into  the  subject  (c). 

If  the  husband  has  not  made  any  provision  for  his  wife,  the 
executor  may  decline  to  pay  the  legacy,  (however  small  the 
amount  (d),)  until  her  husband  consents  to  make  a  suitable 
settlement  upon  her  ;  as  the  Court  of  Chancery,  upon  the  bill 
of  the  husband  for  the  money,  would  refuse  to  order  payment 
to  him,  unless  he  consented  to  a  reasonable  settlement  out  of 
it    upon    the    legatee  (e).     Nor  does   the    Court   confine   its 

(c)  Such  cases  will  only  occur  of  the  wife  in  Court  to  waive  her 
in  respect  of  women  married  before  right  is  not  requisite  for  an  order 
the  commencement  of  the  Act  to  pay  the  amount  to  her  husband  : 
whose  title  to  the  property  in  But  if  she  insists  on  her  equity  for 
question  accrued  before  that  time.  a  settlement,  the  modern  doctrine 
It  is  to  be  remembered  that  if  a  appears  to  be  that  she  must  have 
woman  married  before  the  com-  it,  however  small  the  sum  :  Be 
mencement  of  the  Act  has  before  Cutler,  14  Beav.  220  :  Be  Kin- 
that  time  acquired  a  title,  whether  caid,  1  Drewr.  326  (overruling 
vested  or  contingent,  and  whether  Foden  v.  Finney,  4  Russ.  428). 
in  reversion  or  remainder,  to  any  The  Court  will  sometimes,  to  save 
property  it  is  not  made  her  se-  expense,  dispense  with  the  rule  as 
parate  estate  by  sect.  5  (1)  of  the  to  requiring  the  consent  in  Court 
Act,  though  it  falls  into  possession  of  the  wife,  although  the  sum  is 
after  the  Act.  Reid  v.  Reid,  31  somewhat  above  200?.  :  Roberts  r. 
C.  D.  402.     See  ante,  pp.  57,662.  Collett,  1  Sm.  &  G.  138. 

(d)  If  the  amount  of  the  legacy  (e)  Browne  v.  Elton,  3  P.  "Wins, 
does  not  exceed  200?.,  the  consent  202.     Lady  Elibank  r.  Montolieu, 
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interposition  in  favour  of  the  wife,  and  compel  a  provision 
for   her,    against    those    persons    only,  who    are   seeking  to 


5  Ves.  742,  in  note.     But  the  hus- 
band is  entitled  to  the  interest  of 
his  wife's  property,  though  he  re- 
fuses to  make  a  settlement  on  her. 
Sleech  v.  Thorington,  2  Ves.  Sen. 
562,  by  Sir  Thomas  Clarke,  M.  K. 
See  also  Life  Association  of  Scot- 
land v.  Siddal,  3  De  G.  F.  &  J.  271. 
As  to  how  much  of  the  sum  be- 
queathed should  be  settled  on  the 
wife  ;  according  to  the  old  practice 
and  in  ordinary  cases,  where  there 
was  no  misconduct,  the  fund  used 
to  be  divided  equally  between  the 
husband(or  those  claiming  through 
him)  and  the  wife  :  But  according 
to  the  modem  practice,  the  amount 
to  be  settled  is  discretionary,  and 
depends  on  the  particular  circum- 
stances   of  each    case.      Re   Sug- 
gitt's  Trusts,  L.  R.  3   Ch.   App. 
215  ;  See  Spirett  v.  Willows,  L.  R. 
1  Ch.  520  ;  L.  R.  4  Ch.  407.     And 
though  the    rule    was,    in    Lord 
Eldon's  time,  that  the  whole  of  the 
fund   could  not  be  given   to   the 
wife,   it  is  now  fully  established 
that  where  the  wife  is  deserted,  or 
the  husband  is  unable  to  maintain 
her,  or  there  are  other  special  cir- 
cumstances entitling  the  wife  to 
have  the  whole  fund  settled,  the 
Court  has  the  power  to  order  such 
a   settlement :  Scott  v.    Spashett, 
3   Mac.    &   G.    599.     Dunkley  v. 
Dunkley,  2  De  G.  M.  &  G.  390. 
Be     Kincaid,       1      Drewr.     326. 
Koeber  v.  Sturgis,  22  Beav.  588. 
Squires  v.  Ashford,  23  Beav.  132. 
Duncombe  v.  Greenacre,  29  Beav. 
578.     Ward  v.  Yates,  1  Dr.  &  Sin. 
80.     Smith  v.  Smith,  3  Giff.  121. 
lie    Groves,    ibid,    575.      Barrow 
v.  Barrow,  5  De  G.  M.  &  G.  782. 


Re   Cordwell's    estate,   L.   R.    20 
Eq.   644.     Taunton  v.  Morris,  11 
C.  D.  779.     Boxall  v.  Boxall,  27 
C.  D.  220.     Reid  v.  Reid,  33  C.  D. 
220.    The  wife's  equity  includes  all 
unsettled  property  to  which  she  is 
entitled,  whether  it  be  vested  in  her 
in  interest  before  or  after  the  mar- 
riage :  Vaughan  v.  Buck,  1  Sim.  N. 
S.  284.  Barrow  v.  Barrow,  18  Beav. 
529,    534.     The  mere  fact  that  a 
settlement  was  made  on  the  mar- 
riage of  part  of  her  property,  does 
not  entitle  the  husband  to  be  treated 
as  a  purchaser  of  the  residue  :  ibid. 
But  in  considering  the  question  of 
the  wife's  equity,  the  Court  will  take 
into  account,  not  only  all  moneys 
of  the  wife  previously  received  by 
the  husband,  but  also  all  moneys 
which   have   been  settled   on  the 
wife :   Re   Erskine's    Trust,    1   K. 
&  J.  302.     A  wife  has  the  same 
equity  to  a  settlement  out  of  pro- 
perty in  which  she  has  only  a  life 
interest    as    out    of   property    in 
which  she  has  an  absolute  interest  : 
Taunton  v.  Morris,  11  C.  D.  779  ; 
but  she  has  no  equity  to  a  settle- 
ment out  of  property  given  for  the 
benefit  of  herself  and  her  husband 
during  their  joint  lives,  and   the 
life  of  the  survivor  of  them.     Re 
Bryan,  14  C.  D.  516  ;  nor  out  of 
arrears  of  past  income  of  real  or 
leasehold  property  which  the  hus- 
band has  assigned  to  a  particular 
assignee.     Re  Can's  Trusts,  L.  R. 
12  Eq.  609.     It  may  be  observed 
that  the  wife  has  no  equity  to  a 
settlement  against  her    own    cre- 
ditors, for  it  is  plain  that  there 
can  be  no  equity  to  a  settlement 
till  the  wife's  debts  are  provided 
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obtain  her  property  by  the  assistance  of  the  Court;  but, 
in  extension  of  the  principle  of  those  cases  in  which  equity 
used  to  restrain  the  husband  from  proceeding  in  the  Eccle- 
siastical Court,  because  that  jurisdiction  could  not  enforce  a 
settlement  for  the  wife,  will  entertain  a  bill  by  a  married 
woman  against  an  executor  or  administrator  and  the  hus- 
band, praying  for  a  provision  out  of  a  legacy  bequeathed  to 
her,  or  out  of  a  share  of  an  intestate's  estate,  to  whom  she  is 
next  of  kin  (/). 

But  if  the  wife  be  an  adulteress   living   apart  from  her  Where  wife 
husband,  a    Court   of   Equity  will    not    interfere  upon    her  ScfaM " 
application   for  a  settlement    to    her    separate  use  out  of  a  livills;ipnt 
legacy  given  to  her :    neither  will  it  order  the  legacy  to  be    ^  husband' 
paid  to    her  husband;  not    to    the    former,  because   she  is 
unworthy  of  the  Court's  notice  or  interference ;  nor  to  the 
latter,    because    he    does    not   maintain    her,  in    respect    of 
which  duty  only  the  law  gives  to  him  her  fortune  (g).     It 
may,  however,   be  inferred  from  the  case  of  Ball  v.  Moni- 


tor. Barnard  v.  Ford,  L.  R.  4 
Ch.  247.  As  to  the  form  of  the 
settlement,  see  Spirett  v.  Willows, 
L.  R.  4  Ch.  407.  Croxton  v.  May, 
L.  R.  9  Eq.  404.  Walsh  v.  Wason, 
L.  R.  8  Ch.  482.  Oliver  v.  Oliver, 
10  C.  D.  765. 

(/)  Lady  Elibank  v.  Montolieu, 
5  Ves.  737  :  Toller,  321.  So  where 
a  married  woman  was  entitled 
under  a  Will  to  a  legacy  charged 
on  land,  with  power  of  entry  and 
receipt  of  the  rent  and  profits,  it 
was  held  by  Lord  Campbell,  C, 
affirming  the  decision  of  Romilly, 
M.  R.,  that  this  power  did  not  de- 
prive the  legacy  of  its  equitable 
character,  so  as  to  enable  the  hus- 
band to  assign  it  free  from  the 
wife's  equity  to  a  settlement,  but 
that  the  Court  would,  at  the  suit 
of  the  wife,  and  on  the  devisee 


paying  the  legacy  into  Court,  re- 
strain the  husband's  assignee  from 
enforcing  the  legal  remedies  for 
the  recovery  of  the  legacy  :  Dun- 
combe  v.  Greenacre,  28  Beav. 
472.  2  De  G.  F.  &  J.  509. 
So  a  settlement  of  the  per- 
sonal estate  of  an  intestate  was 
directed  in  favour  of  a  married 
woman,  who  was  his  sole  next 
of  kin,  though  her  husband  being 
his  administrator  could  obtain 
possession  of  it  at  law  :  Smith  v. 
Matthews,  2  De  G.  F.  &  J.  139. 
As  to  the  origin  and  nature  of  the 
wife's  equity  for  a  settlement,  see 
the  judgment  of  Turner,  V.-G,  in 
Osborn  v.  Morgan,  9  Hare,  432. 

(g)  Carr  &  Eastabrooke,  4  Ves 
146.  1  Rop.  Husb.  &  Wife,  375 
2nd  edit. 
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gomery  (70,  that  though  the  Court  may  not  make  a  settle- 
ment on  the  wife  then  living   in  adultery,  yet  that   it  will 
secure  her  trust  property  for  the  benefit  of  the  survivor,  or  of 
the  children  (?). 
Where  w'f  Again,   where    no    criminality    attaches   to   the  wife,  but 

not  guilty  of      while  she  is  living  apart  from  her  husband,  under  a  deed  of 

misconduct  .__    . 

but  living  separation,  a  legacy  is  given  to  her,  as  the  Court  will  inter - 

husband!"  Pose  m  ner  behalf  for  a  provision,  and  the  husband  is 
entitled  to  the  money  upon  making  it,  the  executor  may 
insist  upon  a  settlement  on  the  wife,  as  a  condition  pre- 
ceding his  paying  the  legacy  to  the  husband  (j).  Accordingly 
it  has  been  held,  that  a  married  woman  who  had  left  her 
husband  and  was  living  separate  from  him,  but  not  in  a 
state  of  adultery,  was  held  to  be  entitled  to  a  settlement  out 
of  a  sum  of  stock  to  which  her  husband  had  become  entitled  in 
her  right  (k). 
Wife  may  However,  whether  the  husband  shall  make  any  provision, 

waive  right  to    before  he  receives  the  legacy,  depends  solely  upon  the  wife,. 

settlement.  _  . 

who  may  waive  her  right  by  appearing  in  Court  and  con- 
senting to  his  receiving  it  (7) ;  even  though  the  clear  amount 
payable  has  not  been  ascertained  (w).  Hence,  although  in 
making  a  provision  for  the  wife,  the   Court  always  includes 


(h)  2  Yes.   191.     1  Eop.  Husb.  she  if  she  is  a  ward  of  Court,  and 

&  Wife,  276,  2nd  edit.  has  married  without  its  authority  : 

(i)  The   Court,  under  very  pe-  Stackpole    v.    Beaumont,   3    Yes. 

culiar  circumstances,  ordered  the  89.     If  a  wife  waives  her  equity  to 

whole  income  of  a  fund  in  Court  a  settlement,  and  consents  that  her 

belonging  to  a  wife  who  was  an  husband  shall  have  the  property,. 

adulteress,  to  be  paid  to  her,  on  the  Court  requires  an  affidavit  by 

terms  :     Be     Lewin's    Trust,    20  the  husband  and  wife  that  no  pre- 

Beav.  378.  vious  settlement  affecting  the  pro- 

(j)  March  v.  Head,  3  Atk.  720.  perty  has  been  made.     Britten  v. 

1  Bop.  Leg.  773,  3rd  edit.  Britten,  9  Beav.  143.     Such  affi- 

(k)  Eedes  v.  Eetles,  11  Sim.  569.  davit,  however,  has  been  dispensed 

(I)  A  married  woman  while  an  with,  where  the  property  in  ques- 

infant  will  not  be  allowed  to  waive  tion  has  been  very  small.     Yeal  v. 

her  equity  to  a  settlement :    Ship-  Veal,  L.  R.  4  Eq.  115. 

way  v.  Ball.  16  C.  D.  376  ;  nor  will  (m)  Packer  v.  Packer,  1  Coll.  92. 
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the  children  of  the  marriage  (w),  yet  the  wife's  title  to  a 
settlement  is,  according  to  the  most  approved  opinions, 
personal  to  her,  and  does  not  extend  to  her  children  (o) :  so  I 
that  if  she  be  entitled  to  her  legacy,  and  die,  leaving  a  hus- 
band and  children,  the  latter  although  unprovided  for  by, 
settlement,  can  claim  no  provision  out  of  the  legacy  (p)  ;  and 
if  he  files  a  bill  to  recover  such  legacy,  his  children  cannot 
oblige  him  to  make  a  provision  for  them  out  of  it(^). 
Where,  indeed,  there  was  a  decree  for  a  settlement  on  the  wife, 
the  children  were  entitled  to  the  benefit  of  it,  although  the 
wife  might  have  died  before  any  proposal  for  a  settlement  was 
carried  into  the  Master's  office  (r).  Nevertheless,  if  the  wife, 
after  the  institution  of  the  suit,  to  which  she  is  a  party 
defendant,  for  administering  the  estate  out  of  which  the  legacy 
is  to  be  paid,  appears  in  court,  and  consents  that  her  husband 
shall  have  the  fund  wholly  and  absolutely,  it  will  be  so 
ordered,  and  the  children  will  be  deprived  of  any  provision 
out  of  it  (s).     Hence  it   appears   to   follow  that  the   wife's 


(n)  See  Groves  v.  Clarke,!  Keen, 
140.  If  there  are  no  special  cir- 
cumstances, the  Court  provides  for 
the  wife  for  life  out  of  the  fund, 
and  afterwards  gives  it  to  the 
issue,  if  any,  with  an  ultimate  re- 
version to  the  husband  or  his  re- 
presentatives. Spirett  v.  "Willows, 
L.  R.  1  Ch.  520.  Croxton  v.  May, 
L.  R.  9  Eq.  404.  In  the  latter  case 
Carters.  Taggart,  1  De  G.  M.  &  G. 
286,  and  Bagshaw  v.  Winter,  5  De 
G.  &  Sm.  466,  were  questioned. 

(o)  "Winch  v.  Brutton,  14  Sim. 
379.  See  stat.  20  &  21  Vict.  c. 
57,  enahling  a  wife,  after  Dec.  31, 
1857,  to  release  and  extinguish  her 
right  or  equity  to  a  settlement. 

(p)  See  Ranking  v.  Barnard,  5 
Madd.  33. 

(q)  Scriven  v.  Tapley,  Ambl.  509. 
Murray  v.  Lord  Elihank,  10  Ves. 
84.     1   Rop.   Husb.  &  "Wife,  264. 

W.E. — VOL.    II. 


2nd  edit.  See  Lovett  v.  Lovett, 
Johns.  118. 

(r)  Rowe  r.  Jackson,  2  Dick. 
604.  Fenner  v.  Taylor,  1  Sim.  171. 
Groves  r.  Perkins,  6  Sim.  584.  De 
la  Garde  v.  Lempriere,  6  Beav.  343, 
345,  per  Lord  Langdale.  And  it 
will  make  no  difference,  that  by 
the  form  of  the  decree,  made  with- 
out discussion,  the  settlement  to 
he  made  is  a  settlement  on  the 
wife  alone,  and  not  on  the  wife 
and  her  children  :  Groves  v.  Clarke, 
1  Keen,  132. 

(s)  Murray  r.  Lord  Elibank,  10 
Ves.  88,  90.  S.  C.  13  Ves.  6.  Lloyd 
v.  "Williams,  1  Madd.  466.  Fenner 
r.  Taylor,  1  Sim.  169, 171.  Baker  r. 
Bayldon,  8  Hare,  210/  Secus,  where 
there  is  an  agreement  by  the  hus- 
band for  a  settlement  :  Fenner  v. 
Taylor,  1  Sim.  169  :  or  where  the 
interest  is  reversionary,  in  part 
C    C 
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Wife's  equity 
obligatory  on 
those  claiming 
from  or  under 
husband. 


equity  does  not  attach,  for  the  benefit  of  her  children,  upon 
the  mere  filing  of  the  bill  (0-  But  in  Lloyd  v.  Mason  (w), 
where  the  wife  appeared  by  her  counsel  at  the  hearing  of 
the  cause  and  claimed  her  equity,  and  the  legacy  was  directed 
to  be  carried  to  the  separate  account  of  the  husband  and 
wife ;  and,  the  husband  being  a  bankrupt,  and  his  assignee 
having  sold  his  interest  in  the  legacy,  the  solicitors  for  the 
purchaser  and  for  the  wife  agreed  to  refer  the  claim  of  the 
wife  to  their  counsel,  who  determined  that  she  was  entitled 
to  a  settlement,  subject  to  the  costs :  but  before  any  further 
steps  were  taken,  she  died,  leaving  children ;  it  was  held  by 
Sir  J.  Wigram,  V.-C,  that  the  husband  and  those  claiming 
through  him  were,  after  the  steps  which  had  been  taken, 
bound  to  allow  a  settlement  of  part  of  the  fund  on  the  wife 
and  children,  and  that  on  her  death  the  children  were  entitled 
to  the  portion  which  would  have  been  settled  :  And  his  Honor 
observed,  that  the  question  whether  the  children  could,  after 
the  death  of  their  mother,  insist  on  her  equity,  depended,  not 
on  the  question  whether  she  was  bound,  but  whether  her 
husband  was  :  That  there  might  be  a  case  in  which  she  was 
not  absolutely  bound,  but  in  which,  as  against  the  husband, 
the  children  were  entitled ;  and  that  if  he  was  bound,  the 
children  were  certainly  entitled. 

The  equity  of  the  wife  to  oblige  her  husband  to  make  a 
suitable  provision  for  herself  and  children,  in  consideration  of 
her  fortune,  is  obligatory  upon  all  persons  claiming  generally 
from  or  under  him,  as  executor,  trustee  in  Bankruptcy,  or 
assignees  by  deed  in  trust  to  pay  debts  :  So  that  if  the 
husband   becomes  a  bankrupt,   or   assigns   his   property  to 


vested  and  in  part  contingent  : 
Wade  r,  Sannders,  1  Turn.  &  R .  306. 
See  ante,  p.  743,  note  ((/).  Where 
a  wife  established  her  right  to  a 
settlement,  as  against  her  husband's 
assignees,  to  the  extent  of  one-half 
of  the  fund,  Lord  Langdale,  M.  II . 
held  that  she  could  not  afterwards 
waive  the  making  of  the  settlement 


so  as  to  defeat  the  rights  of  her 
children  :  Whittem  v.  Sawyer,  1 
Beav.  593. 

{t)  De  la  Garde  v.  Lempriere,  6 
Beav.  344,  overruling  Steinmetz  v. 
Halthin,  1  Gl.  &  J.  64.  Wallace 
v.  Auldjo,  1  De  G.  J.  &  S.  643. 

(u)  5  Hare,  149. 
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trustees  for  the  benefit  of  liis  creditors,  including  the  interest 
of  his  wife,  the  trustee  in  Bankruptcy  or  assignees  under  the 
deed  of  assignment  will  be  obliged  to  make  provision  for  her 
and  children,  before  they  are  permitted  to  receive  it,  whether 
the  legacy  be  absolute  or  for  life  only  (x) :  or  the  Court,  in 
its  discretion,  may  order  the  whole  of  the  fund  to  be 
settled  (y). 

It  must  here  be  remarked,  that  an  executor  may  pay  a 
wife's  legacy  to  her  husband,  which  will  defeat  her  right  to 
a  settlement ;  but  if  there  be  a  suit  pending,  the  executor 
cannot  make  the  payment,  because  his  office  is  suspended  (z). 
But  he  is  always  justified  in  refusing  to  pay  over  the  wife's 
fund  to  the  husband,  even  at  her  request,  and  insisting  on 
giving  her  an  opportunity  of  asserting  her  equity  to  a 
settlement  (a). 

When  the  wife  is  the  subject  of  a  foreign  state,  by  the  law  Where  the 
of  which  her  husband  would  be  entitled  to  receive  the  whole  object  of  a 
of  her  property,  without  making  any  provision  for  her,  the  forclsa  state- 
Court  will  dispense  with  her  consent,  and  order  the  fund  to 
be  paid  to  her  husband,  without  requiring  any  settlement  (&). 


(x)  Carr  v.  Taylor,  10  Ves.  574. 
Beresford  v.  Hobson,  1  Madd.  362. 
Green  v.  Otte,  1  Sim.  &  Stu.  250. 
Ex  parte  O'Ferrall,  1  Gl.  &  Jam. 
347.  1  Rop.  Leg.  774,  3rd  edit. 
Wilkinson  v.  Charlesworth,  10 
Beav.  324.  Taunton  v.  Morris,  11 
C.  D.  779. 

(y)  Ante,  p.  1277,  note  (c),  and 
the  cases  there  cited.  So  the  wife's 
equity  will  prevail  against  a  pur- 
chaser from  the  husband  for  a 
valuable  consideration,  if  she  takes 
an  absolute  interest  in  the  fund  : 
Scott  v.  Spashett,  3  Mac.  &  G.  589  : 
Secus,  if  she  has  only  a  life  in- 
terest :  Tidd  v.  Lister,  10  Hare, 
141.  Re  Duffy's  Trust,  28  Beav. 
386.  See  also  Life  Association  of 
Scotland  v.  Siddal,  3  De  G.  F.  & 


J.  271.  See  also  Roberts  v.  Cooper, 
[1891]  2  Ch.  335,  in  which  case, 
however,  the  wife's  conduct  was 
held  to  bar  her  equity.  As  to 
what  amounts  to  a  reduction  into 
possession  sufficient  to  exclude  the 
wife's  equity,  see  ex  parte  Norton, 
8  De  Gex,  M.  &  G.  258.  Allday 
v.  Fletcher,  1  De  G.  &  J.  82. 

(s)  Murray  v.  Lord  Elibank,  10 
Ves.  90. 

(a)  Re  Swan,  2  Hemm.  &  M.  34. 

(b)  Sawer  v.  Shute,  1  Anst..63. 
Campbell  v.  French,  3  Ves.  323. 
1  Rop.  Husb.  &  Wife,  265,  2nd 
edit.  S.  P.,  where  the  husband 
and  wife  are  domiciled  in  Scot- 
land :  McCormick  v.  Garnett,  5 
De  G.  M.  &  G.  278. 

c  c  2 
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Where  the  A  difficulty  may  occur  with   respect  to  the   payment  of 

Sad.'"  legacies,  in  cases  where  a  legacy  is  given  to  a  legatee  who 

has  been  abroad,  and  not  heard  of  for  a  long  time. 

In  one  case,  a  legatee  having  been  abroad  twenty-eight 
years,  and  not  heard  of  for  twenty-seven,  the  Court  pre- 
sumed him  to  be  dead  (c).  And  the  same  was  done  in  a 
subsequent  case  (d),  after  an  absence,  without  any  tidings,  of 
sixteen  years. 

But  in  some  cases  the  Court  has  required  that  the  parties 
entitled  to  the  legacies  in  the  event  of  the  death  of  the 
legatees  should  give  security  to  refund,  in  case  the  legatee 
should  return  (e). 

However  the  executor  may  avoid  all  responsibility,  by  pur- 
suing the  provisions  of  the  stat.  3G  Geo.  III.  c.  52,  s.  32  (/), 
which  authorizes  the  executor  or  administrator  to  pay  lega- 
cies, given  to  persons  abroad,  into  the  Bank,  with  the  privity 
of  the  Accountant-General  (g),  as  in  cases  of  legacies  given  to 
infants. 

Where  legacy         An  executor  who  receives  notice  that  a  legatee  has  charged 

has  been  j^  iegacy  js  bound  to  withhold  all  further  payment  to  him  ; 

assigned.  o     j 

and  the  executor  can  create  no  new  charges  or  rights  of  set-off 
after  that  time  (/<■). 

Where  the  Where  the  legatee  is  a  convict  felon,  a  legacy  becoming 

com?  t  felon      payable  to  him  during  the  term  of  his  penal  servitude,  by 

virtue  of  the  provisions  of  stat.  33  &  34  Vict.  c.  23,  vests  in 

the  administrator  (i)  (if  any)  appointed  by  the  Crown  (k)  under 

that  Act,  who  has  absolute  power  to  deal  therewith,  and  sub- 

(c)  Dixon  v.  Dixon,  3  Bio.  C.  C.  590.  Dowley  v.  Winfield,  14  Sim. 
510.  See  also  In  the  goods  of  277.  Cuthbert  v.  Purrier,  2  Phill. 
Hatton,  1  Curt.  595.     Be  Lewes's      Ch.  C.  199. 

Trust,    L.   B.   11   Eq.    236.     See  (/)  See  ante,  p.  1263. 

ante,  p.  264,  note  (s).  (</)  See  ante,  p.  1263,  note  (&). 

(d)  Mainwaring  v.  Baxter,  5  Yes.  (h)  Stephens  v.  Venables,  30 
458.  Beav.  625. 

(e)  Norris  v.  Norris,  Finch,  E.  (i)  33  &  34  Vict.  c.  23,  s.  10. 
419.     Bailey  v.  Hammond,  7  Ves.  (k)  Sect.  9. 
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ject  to  the  provisions  of  the  Act,  all  property  to  which  the 
convict  is  at  the  time  of  his  conviction,  or  becomes  while 
subject  to  the  Act,  entitled,  is  to  be  preserved  and  held  in 
trust  by  the  administrator,  and  on  the  convict  ceasing  to  be 
subject  to  the  Act,  such  property  reverts  to  the  convict,  his 
heirs,  executors,  or  administrators  (/).  If  no  administrator 
be  appointed,  an  interim  curator  may  be  appointed,  having 
the  same  powers  as  an  administrator  (m).  A  legacy  acquired 
by  a  convict  while  at  large  under  a  ticket  of  leave  is  not 
subject  to  the  Act  (n). 

Where  a  legatee  of  a  share  of  residue  less  than  20/.  has  Where  a 
died  and  has  no  legal  personal  representative,  the  Court  will  m^^ 
distribute  such  sum  amongst  the  next  of  kin  of  such  re-  lesa*ee  is  dead- 
siduary  legatee,  without  requiring  administration  to  be  taken 
out  (o). 


SECTION    VI. 

Of  Interest  upon  Legacies. 

Specific    legacies   are   considered   as   separated   from   the  Produce  of, 
general  estate,  and  appropriated  at  the  time  of  the  testator's  ^3c 
death ;  and  consequently,  from  that  period,  whatever  produce  Ieg'acies : 
accrues  upon  them,  and  nothing  more  or  less,  belongs  to  the 
legatee  {p).     Therefore,  where  there  is  a  specific  legacy  of 
stock,  the  dividends  belong  to  the  legatee  from  the  death  of 
the  testator  (q) :  And  it  is  immaterial  whether  the  enjoyment 
of  the  principal  is  postponed  by  the  testator  or  not  (?•). 

(0  Sect-  8-  Beav.  289.     Clive  v.  Clive,  Kay, 

(m)  Sects.  21—26.  600.     See  ante,  p.  1248,  note  (I)  for 

(n)  Sect.  30.  cases  where    the    question  arises 

(o)  Hinings  v.  Hinings,  2  Hemm.  between  the  tenant  for  life  and 

®  -M--  32-  the    remainder-man.      And  ante, 

(p)  Sleech  v.  Thorington,  2  Ves.  p.  729,  as  to  apportionment. 

Sen-  563-  (r)  2  Rop.  Leg.   227,  3rd  edit. 

(q)  Barrington    v.   Tristram,    6  Where  a  legacy  is  charged  upon 

Ves.  345.     Bristow  v.  Bristow,   5  real  property,  and  no  day  of  pay- 
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Accordingly,  it  should  seem,  that  the  specific  legatees  of 
cows,  mares,  or  ewes,  are  entitled  to  the  brood  fallen  between 
the  death  of  the  testator  and  the  assent  of  the  executor  to  the 
legacy  :  So  also  as  to  the  wool  of  sheep  shorn,  &c.  (s). 

General  legacies  in  their  nature  carry  interest  (t) ;  and,  as 
in  the  case  of  all  other  claims  with  that  incident,  the  interest 
is  to  be  computed  from  the  time  at  which  the  principal  is 
actually  due  and  payable. 

If  a  legacy  be  brought  into  Court,  and  the  legatee  has 
notice  of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the 
money,  or  that  the  money  should  be  put  out,  the  legatee,  in 
such  case,  shall  lose  the  interest  from  the  time  the  money 
was  brought  into  Court :  But  if  the  money  was  put  out,  the 
legatee  shall  have  the  interest  which  the  money  put  out  by 
the  Court  yielded  (it). 

In  the  further  consideration  of  the  doctrine  of  allowing 
interest  on  general  legacies,  the  subject  may  be  regarded, 
First, — in  cases  where  the  testator  has  not  fixed  any  time  of 
payment :  Secondly,  in  cases  where  the  time  of  payment  is 
named  by  him. 

1st.  When  no  time  of  payment  is  fixed  :  The  executor  is 
by  law  allowed  one  year  from  the  testator's  death  to  ascertain 
and  settle  his  affairs  :  at  the  end  of  which  time  the  Court, 
for  the  sake  of  general  convenience,  presumes  the  personal 
estate  to  have  been  reduced  into  possession :  Upon  that 
ground,  interest  is  payable  from  that  time  unless  some  other 


merit  is  mentioned  in  the  Will, 
interest  will  be  given  from  the  tes- 
tator's death.  Pearson  v.  Pearson, 
1  Sch.  &  Lef.  10.  Spurway  v. 
Glynn,  9  Ves.  483.  But  where  a 
legacy  is  payable  out  of  the  pro- 
ceeds of  the  sale  of  real  estates  it 
was  held  by  Jessel,  M.  R.,  that 
interest  Avas  payable  from  a  year 
after  the  testator's  death.  Turner 
v.  Buck,  L.  R.  18  Eq.  301. 

(s)  Wentw.  Off.  Ex.  445,  14th 


edit. 

(t)  A  legacy  of  50/.  for  a  ring, 
is  not  specific  (see  ante,  p.  1022)  : 
and  therefore  carries  interest  with 
other  pecuniary  legacies  :  Apreece 
v.  Apreece,  1  V.  &  B.  364. 

(u)  Maxwell  v.  Wettenhall,  2  P. 
Wins.  27.  But  now  in  most  cases 
money  lodged  in  Court  is  placed 
on  deposit  and  bears  interest  at 
2  per  cent.  See  Supreme  Court 
Funds  Rules,  1886,  R.  76. 
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period  is  fixed  by  the  Will  (r) :  Nor  will  interest  be  payable 
from  an  earlier  date,  although  there  is  a  direction  in  the 
Will  to  pay  the  legacy  "  as  soon  as  possible  "  (x).  If, 
indeed,  the  legacy  is  decreed  to  be  a  satisfaction  of  a  debt, 
the  Court  always  allows  interest  from  the  death  of  the  tes- 
tator (?/).  A  further  exception  to  the  rule  exists  in  the  case 
of  a  legacy  given  to  a  child  by  a  parent,  or  one  in  loco 
parentis  (z),  whether  by  way  of  portion  or  not ;  in  which 
instance  the  Court  will  give  interest  from  the  death,  to  create 
a  provision  for  its  maintenance  (a)  :  So  where  a  testator 
bequeaths  a  sum  of  money  to  an  infant,  and  directs  that  his 
maintenance  shall  be  paid  out  of  the  interest  of  that  sum, 
the  payment  of  interest  will  be  allowed  from  the  death,  and 
not  be  postponed  till  the  end  of  one  year  after  (b).  In 
Lowndes  v.  Lowndes  (c),  the  Court  of  Exchequer  decided 
that  illegitimate  children  are  not  within  the  general  excep- 
tion of  a  legacy  given  by  a  parent  to  a  child.  But  in 
Newman  v.  Batcson  (d),  where  a  legacy  was  given  to  a 
natural  daughter  of  the  testator,  with  directions  that  so 
much  of  the  interest  should  be  applied  in  her  maintenance 
as  his  executors  should  think  proper,  the  Court  held,  that 
although  the  daughter  was  a  natural  child  yet  the  testator 
having  given  maintenance  expressly  to  her,  it  came  within 
the  common  rule  of  a  legacy  given  to  a  child ;  and  directed 
interest   from   the   time  of  the    testator's   death  (e).     This 

(v)  Wood  v.  Penoyre,  13  Ves.  Shirt  v.  Westby,  16  Ves.  393. 

333,  334.     See  also  Gibson  v.  Bott,  (a)  Wilson  v.  Maddison,  2  Y.  & 

7  Ves.  96.  C.  Ch.  C.  372.  As  to  what  persons 

(x)  Webster  v.  Hale,  8  Ves.  410,  stand  in  loco  parentis,  see  ante,  p. 

413.     Benson  v.  Maude,  6  Madd.  1200. 

15.  («)  Beckford  v.  Tobin,   1  Ves. 

(y)  Clarke  v.  Sewell,  3  Atk.  99.  Sen.    310.     Crickett   v.   Dolby,    3 

So  where  the  testator  charged  his  Ves.  13.     See  post,  p.  1289. 

real  estate  by  Will  with  the  simple  (b)  Re   Richards,   L.    R.  8   E(j. 

contract  debts  of  another  person,  lie  119. 

was  considered  as  having  adopted  (c)  15  Ves.  301. 

those  debts  as  his  own,  and  the  (rf)  3  Swanst.  689. 

creditors,   as   legatees,   were   held  (e)  See  also  Dowling  v.  Tyrell, 

entitled  to  interest  from  his  death  :  2  Russ.  &  M.  343.     Ace. 
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exception,  however,  is  confined  to  legacies  in  favour  of 
infants,  and  has  never  been  extended  to  a  legacy  given  to  an 
adult  (/).     Nor  does  it  apply  to  the  case  of  a  wife  (g). 

After  the  expiration  of  the  year  from  the  death  of  the 
testator,  the  legacy  will  carry  interest,  although  payment 
he,  from  the  condition  of  the  estate,  impracticable  (h),  and 
although  the  assets  have  been  unproductive  (?)  :  The  general 
rule  was  stated  by  Lord  Eedesdale,  in  Pearson  v.  Pearson  (k)  : 
"  "Whether  the  fund  bears  interest  or  not,  is  totally  imma- 
terial in  the  case  of  pecuniary  legacies ;  I  remember  a  case 
of  Greening  v.  Barker,  where  the  fund  did  not  come  to  be 
disposable  for  the  payment  of  legacies  till  near  forty  years 
after  the  death  of  the  testator,  and  yet  the  legacies  were  held 
to  bear  interest  from  the  year  after  the  testator's  death  ;  and 
the  Court  there  was  of  opinion,  that  it  was  a  general  settled 
and  fixed  rule,  that  pecuniary  legacies  bear  interest  from  the 
expiration  of  twelve  months,  if  there  should  at  any  time  be 
a  fund  for  the  payment  of  them,  and  that  in  case  the  fund 
was  productive  within  the  twelve  months,  all  the  intermediate 
profits  belong  to  the  residuary  legatee  :  The  executor  may 
pay  the  legacy  within  the  twelve  months,  but  is  not  com- 

(/)  Raven  v.  Waite,  1  Swanst.  Milltown  r.  Trench,  4  CI.  &  Fin. 

553.     Wall  v.  Wail,  15  Sim.  513.  276  ;  S.  C.  10  Bligh,  N.  S.  1. 

{(j)  Stent  v.  Robinson,  12  Ves.  (i)  So  it  has  been  held  that  if  a 

461.     Re  Whittaker,  21  C.  I).  657.  legacy  be  given  to  A.,  subject  to 

(It)  Wood  v.  Penoyre,  13  Ves.  the  payment  of  a  minor  sum  to  B., 
334.  A  testator  gave  a  legacy  to  interest  on  such  minor  sum  is  pay- 
his  daughter,  and  all  his  real  and  able  by  A.  to  B.  from  the  end  of  a 
personal  estate  to  his  wife,  and  year  after  the  testator's  death,  not- 
after  her  death,  he  gave  his  real  withstanding  that,  in  consequence 
estate,  subject  to  the  legacy  to  his  of  litigation  between  A.  and  the 
son  in  fee  :  The  wife  survived  the  residuary  legatees,  A.  did  not,  for 
testator,  and  afterwards  died  :  And  several  years,  obtain  possession  of 
Sir  L.  Shad  well,  V.-C,  held  that  his  own  legacy,  which  did  not,  in 
the  legacy,  with  interest  from  the  the  meanwhile,  make  interest : 
end  of  a  year  after  the  testator's  Hertford  v.  Lowther,  9  Beav.  266. 
death,  was  raiseable  out  of  the  real  See  also  Fisher  v.  Brierley,  30 
estate,  in  case  the  personal  estate  Beav.  268. 
was  deficient :  Freeman  v.  Simp-  (k)  1  Sch.  &  Lef.  10. 
son,   6  Sim.    75.       See  also  Ace. 
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pellecl  to  do  so  :  he  is  not  to  pay  interest  for  any  time 
within  the  twelve  months,  although  during  that  time  he  may 
have  received  interest :  But  if  he  has  assets,  he  is  to  pay 
interest  from  the  end  of  the  twelve  months,  whether  the 
assets  have  been  productive  or  not." 

Where  a  legacy  was  given  to  A.,  to  be  paid  at  twenty-one, 
and  if  he  should  die  before  attaining  that  age,  then  to  B., 
and  A.  died  before  twenty-one,  several  years  after  the  tes- 
tator, it  was  holden  that  B.  was  entitled  to  interest  on  the 
legacy  from  the  death  of  A. ;  for  although  it  was  objected 
that,  this  being  a  new  substantive  legacy  to  B.,  the  executor 
ought  to  have  a  year's  time  for  the  payment  of  it,  yet  the 
Court  held,  that  the  year's  time  must  be  intended  to  be  from 
the  death  of  the  testator  (/). 

In  Pickwick  v.  Gibbes  (m)  a  testator  directed  his  trustees, 
as  soon  as  convenieut  after  the  decease  of  his  wife,  to  raise 
10,000L  for  his  nephew,  an  infant,  and  to  invest  it  and  apply 
the  income  towards  his  maintenance  :  The  testator  had  pre- 
viously given  his  wife  an  annuity  of  1,0001.  a  year  payable 
quarterly  :  The  wife  predeceased  the  testator :  And  Lord 
Langdale,  M.B.,  held  that  the  infant  wras  entitled  to  interest 
on  his  legacy,  from  the  testator's  decease. 

An  annuity  bestowed  by  Will,  without  mentioning  any  interest  on 
time  of  payment,  is  considered  as  commencing  from  the 
death  of  the  testator,  and  the  first  payment  as  due  at  the 
expiration  of  one  year  (») :  from  which  latter  period  interest 
may  be  claimed  in  cases  where-  it  is  allowed  at  all.  But, 
generally  speaking,  the  Court  of  Chancery  has  refused  appli- 
cation for  interest  upon  the  arrears  of  annuities  given  by 
Will  (o)  :  unless  in  cases  where  the  person  charged  with  the 
payment  of  the  annuity  has  at  law  incurred  a  forfeiture  by 
non-payment,  against  which  he  is  obliged  to  seek  relief  in 
equity  :  there  no  assistance  will  be  given  him  by  the  Court, 

(I)  Laundy  v.   Williams,  2   P.           (o)  Torre  v.  Browne,  5  H.  L.  C. 

Wins.  481.  555.     Booth   v.   Coulton,    2   Giff. 

(m)  1  Beav.  271.  514. 
(h)  See  ante,  p.  1242. 
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except  upon  terms  of  doing  equity,  viz. :  by  consenting  to  pay 
the  grantee  of  the  annuity  the  arrears  due,  with  interest  (p). 

The  question,  whether  a  legatee  for  life  is  entitled  to  inte- 
rest from  the  death  of  the  testator,  or  from  the  end  of  the 
year  after  his  death,  has  been  considered  in  a  previous 
section  (q). 

I  2.  With  respect  to  interest  on  general  legacies,  where  the 
time  of  payment  is  fixed  by  the  testator  :  The  general  rule 
is,  that  the  legacies  will  not  carry  interest  before  the  arrival 
of  the  appointed  period;  as  for  instance,  when  the  legatee 

v  shall  attain  twenty- one  (r) :  Nor  will  it  make  any  difference 
that  the  legacy  is  vested  (s). 


(2>)  Ferrers  v.  Ferrers,  Cas. 
temp.  Talb.  2.  2  Rop.  Leg.  309, 
3rd  edit.  Other  cases  where  the 
Court  has  allowed  interest  on 
arrears  have  been  where  the  an- 
nuitant-has held  some  legal  security 
which  but  for  the  interference  of  the 
Court  he  might  have  made  avail- 
able for  the  payment  of  interest, 
or  where  the  accumulation  of 
arrears  has  been  occasioned  by  the 
misconduct  of  the  party  bound  to 
pay.  Torre  v.  Browne,  5  H.  L.  C. 
578. 

(q)  Ante,  p.  1239  et  seq. 

(r)  Heath  v.  Perry,  3  Atk.  101. 
Tyrrell  v.  Tyrrell,  4  Ves.  1.  In- 
terest is  payable  only  from  the 
time  the  legacy  is  receivable  : 
Earle  v.  Bellingbam,  24  Beav.  448. 
But  if  the  appointed  period  (c.  g., 
the  legatee's  attaining  twenty-one 
or  marrying  with  consent)  arrived 
in  the  lifetime  of  the  testator,  the 
legacy  will  carry  interest  from  his 
death  :  Coventry  v.  Higgins,  14 
Sim.  30. 

A  legacy  to  an  infant  as  executor 
is  not  payable  till  he  can  accept 
office,  i.e.,  at  twenty-one,  and  there- 


fore he  is  not  entitled  to  interest 
meanwhile.  Be  Gardner,  67  L.  T. 
552. 

(s)  Heath  v.  Perry,  3  Atk.  102, 
by  Lord  Hardwicke.  Crickett  v. 
Dolby,  3  Ves.  10.  Festingr.  Allen, 

5  Hare,  575,  577.  Where  a  tes- 
tatrix gave  several  legacies,  and 
directed  her  husband,  whom  she 
appointed  her  executor,  to  pay  the 
legacies  as  soon  after  her  death 
as  might  be  convenient,  or  within 
three  years,  if  it  should  suit  his 
convenience,  Alderson,  B.,  held, 
that  the  legatees  were  not  entitled 
to  interest  on  their  legacies  before 
the  expiration  of  the  three  years  : 
Thomas  v.  Atty.-Gen.,  2  Y.  & 
C.  525.  But  where  there  was 
a  direction  to  invest  the  legacies 
within  seven  years  of  the  testator's 
death,  and  such  direction  was  for 
the  convenience  of  the  estate,  and 
not  for  the  benefit  of  the  residuary 
legatee,  it  was  held,  that  as  the 
estate  was  sufficient  to  pay  them 
at  the  testator's  death,  interest 
must  be  paid  from  the  end  of  a 
year  after  :  Varley  v.  Winn,  2  K. 

6  J.  700. 
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Where,  however,  a  fund  is  severed  immediately  from  a 
testator's  death  for  the  benefit  of  the  objects  of  the  gift  (t), 
not  only  is  the  gift  vested  (u),  but  carries  the  interim  income, 
though  the  only  gift  is  in  a  direction  to  pay  at  a  future 
time  («?). 

Again,  as  we  have  seen  (r),  this  rule  is  subject  to  an  legacies  to 
exception  in  case  of  the  testator  being  the  parent  (or  in  loco  testator : 
parentis)  (y),  of  the  legatee  :  For  there,  whether  the  legacy 
be  vested  or  contingent,  if  the  legatee  be  not  an  adult  {z), 
interest  on  the  legacy  shall  be  allowed,  as  a  maintenance, 
from  the  time  of  the  death  of  the  testator  (a),  if  there  is  no 
other  provision  for  that  purpose  (6).  The  Court  will  deter- 
mine the  quantum  of  allowance,  either  the  whole  of  the  usual 
interest  allowed  by  the  Court,  or  less,  according  to  circum- 
stances (c). 

Where  the   legatee   is   the   child  of  the  testator,    and  a 


(t)  That  is  to  say,  severed  by 
direction  of  the  testator  :  thus 
Cotton,  L.  J.,  in  Re  Dickson,  29 
C.  D.  331,  336,  says,  speaking  of 
what  sums  can  properly  be  said 
to  be  held  by  trustees  in  trust  for 
an  infant,  "  As  to  each  of  these 
sums  I  should  say  it  did  not  come 
within  that  description  because  it 
was  not  set  apart  by  the  direction 
of  the  testator  so  as  to  be  held  by 
these  trustees  for  the  benefit  of  the 
infant,  but  was  only  retained  by  the 
trustees  to  enable  them  to  comply 
with  the  directions  in  the  Will  if 
and  when  the  infant  attained 
twenty-one." 

(u)  See  ante,  p.  1103. 

(v)  Dundas  v.  Wolfe  Murray, 
1  Hemm.  &  M.  425. 

(x)  Ante,  p.  1287. 

(y)  Acherley  v.  Vernon,  1  P. 
Wms.  783.  Hill  v.  Hill,  3  V.  & 
B.  183.  Mills  v.  Robarts,  1  Russ. 
&  M.  555.  Leslie  *•.  Leslie,  Cas. 
temp.  Sugd.  4.     "Rogers  v.  Soutten, 


2  Keen,  598.  Wilson  v.  Maddi- 
son,  2  Y.  &  C.  Ch.  C.  372.  Russell 
v.  Dickson,  2  Dr.  &  War.  133. 

(,v)  Raven  v.  Waite,  1  Swanst. 
553.     Wall  v.  Wall,  15  Sim.  513. 

(«)  Harvey  v.  Harvey,  2  P. 
Wms.  21.     Incledon  v.  Northcote, 

3  Atk.  438.  Chambers  v.  Goldwin, 
11  Ves.  2.  Brown  v.  Temperley, 
3  Euss.  Chanc.  Cas.  262.  Martin  v. 
Martin,  L.  R.  1  Eq.  369.  Even 
though  the  Will  should  contain  an 
express  direction  that  the  interest 
shall  accumulate  :  Mole  v.  Mole, 
1  Dick.  310.  M'Dermott  v.  Kealey, 
3  Russ.  Ch.  Cas.  264,  note.  In 
the  case  of  a  child  in  ventre  sa 
mere,  interest  must  be  computed 
from  the  time  of  its  birth  :  Raw- 
lins v.  Rawlins,  2  Cox,  425. 

(b)  Wynch  v.  Wynch,  1  Cox, 
433.  Donovan  v.  Needham,  9 
Beav.  164.  Rudge  v.  Winnall,  12 
Beav.  357.  Re  Rouse's  Estate, 
9  Hare,  649. 

(c)  2  Rop.  Leg.  234,  3rd  edit. 
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specific  sum  is  given  by  the  Will  for  maintenance,  no  greater 
allowance  can  be  claimed  for  that  purpose,  although  it  be 
less  than  the  usual  rate  of  interest  upon  the  legacy  (d)  :  But 
the  Court  has  in  some  cases  increased  the  allowance,  where  it 
was  insufficient  for  a  reasonable  maintenance,  and  where  the 
legacy  was  vested  (e) ;  or,  where  maintenance  has  been  given 
up  to  a  particular  date  or  the  happening  of  a  particular 
event  during  infancy,  has  allowed  interest  on  a  legacy 
for  maintenance  in  the  interval  between  that  date  and 
majority  (/). 


apparent  in- 
tent that  the 
legatees  shall 
lie  maintained 
out  of  the 
bequest  : 


This  exception  is  not  extended  in  favour  of  nephews  and 
nieces  (g),  nor  of  grandchildren  (h)  unless  the  testator  were 
in  loco  parentis. 

Again,  in  some  instances,  legacies  payable  at  a  future 
period  will  carry  interest,  although  not  given  by  a  parent, 
or  a  person  in  loco  parentis,  where  there  appears  an  intention 
on  the  part  of  the  tsstator  that  the  legatees  shall  be  main- 
tained out  of  the  property  bequeathed  to  them  (?').  In 
Bocldy  v.  Daiccs  (/.•),  a  testator  gave  legacies  out  of  a  sum 
of  stock  to  the  grandchildren  named  in  his  Will  on  their 
attaining  the  age  of  twenty-one,  and  if  any  of  them  should 
die  under  twenty-one  their  portion  to  be  equally  divided 
among  such  of  them  as  should  attain  twenty-one  ;  but  if  the 
whole  of  his  said  grandchildren  should  die  under  that  age, 
then  he  gave  the  interest  of  the  sum  of  stock  to  the  father 
of  the  said  grandchildren  for  his  life,  and  after  his  decease 
the  principal  as  therein  mentioned  :    And   Lord  Langdale, 


(d)  Hearle  v.  Greenbank,  3  Atk. 
716.  Long  v.  Long,  3  Ves.  286, 
note.  Ellis  v.  Ellis,  1  Sch.  Lef.  1. 
Be  George,  5  C.  D.  837. 

(e)  Aynsworth  v.  Pratchett,  13 
Ves.  321.  2  Rop.  Leg.  238,  3rd 
edit.  See  Turner  r.  Turner,  4 
•Sim.  430. 

(/)  Chambers  v.  Goldwin,  11 
Ves.  2.    Martin  v.  Martin,  L.  R.  1 


Eq.  369. 

(g)  Crickett  v.  Dolby,  3  Ves.  10. 

(/(-)  Haughton  v.  Harrison,  2 
Atk.  330.  Butler  v.  Freeman,  3 
Atk.  58.  Descrambes  v.  Tomkins, 
4Bro.  C.  C.  149,  note  ;  S.  C.  1  Cox, 
133.  Testing  v.  Allen,  5  Hare,  579. 

(i)  Leslie  v.  Leslie,  Cas.  Temp. 
Sugd.  1. 

(k)  1  Keen,  362. 
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M.K.,    held,    that    the   grandchildren  were    entitled  to   the 
interest  during  their  minority. 

Where  the  payment  of  a  legacy  is  postponed  by  the  tes-  ^gacy  given 
tator  to  a  future  period,  as  until  the  legatee  attains  twenty-  reS"  ^ 
one,  and  the  Will  directs,  that  when  that  period  arrives,  the 
payment  shall  be  made  with  interest,  the  legacy  will  bear 
interest  only  from  the  end  of  the  year  after  the  testator's 
death  (0. 

Where  a  vested  legacy,  either  particular  or  residuary,  is  Interest  of 
given  to  an  infant,  without  appointing  any  time  for  payment,  K? 
and  it  is  subject  to  a  limitation  over  upon  a  divestino-  con-  infant  le°atee 
tingency,  which  takes  effect ;  as  where  the  legacy  is  given  under  age  ' 
upon  condition  to  divest  it  upon  the  death  of  the  legatee  SS^ 
under  twenty-one,  and  he  dies  under  that  age:    yet  as  the 
legacy  was  payable  at  the  end  of  the  year  after  the  testator's 
death,  the  executor  or  administrator  of  the  infant  legatee, 
and  not  the  legatee  over,  will   be   entitled  to   the  interest 
which   accrued    on    the   legacy  during   the   infant  legatee's 
life  O). 

The  same  doctrine  prevails  with  respect  to  a  gift  of  a 
residue,  where  the  bequest  is  such  as  to  rest  immediately, 
but  not  payable  until  the  legatee  shall  attain  twenty-one,' 
with  a  bequest  over,  divesting  the  legacy  in  case  he  dies 
under  that  age  :  In  that  case  also,  although  the  legatee  dies 
under  twenty-one,  his  personal  representative  will  be  entitled 
to  the  interest  which  became  due  during  the  legatee's 
life  (n). 

^  (I)  Knight  v.  Knight,  2  Sim.  &  M.   555.      M'Donald  v.  Bryce,  2 

Stu-  792-  Keen,  284.     Barber  v.  Barber,'  3 

(m)  Taylor    v.    Johnson,   2    P.  Mylne  &  Cr.  688.     See  also  Webb 

Wms.  504.     Shepherd  v.  Ingram,  v.  Kelly,  9  Sim.  469.    Re  Buckley's 

Ambl.  448.    Montgomerie  v.  Wood-  Trusts,  22  C.  D.  583. 
ley,  5  Ves.  522.     3  Atk.  102,  note  (n)  Nicholls    v.    Osborn,   2    P. 

by    Sanders   to    Heath  v.   Perry.  "Wms.  419.     Chaworth  v.  Hooper' 

Branstrom  v.   AVilkinson,   7   Ves.  1    Bro.   C.    C.    81.      Hawkins   v. 

420.     Mills  v.  Robarts,  1  Russ.  &  Combe,   1   Bro.   C.   C.   335.      Be 
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The  rule  is  otherwise  with  respect  to  contingent  be- 
quests (p),  except  in  those  cases  where  the  infant  is  entitled  to 
maintenance  out  of  the  income  of  a  contingent  legacy,  either 
by  reason  of  the  testator  being  the  father  of  or  standing  in 
loco  parentis  towards  the  infant  or  by  reason  of  the  infant 
being  one  of  a  class.  So  where  a  particular  legacy,  though 
vested,  is  not  payable  till  twenty-one,  and  nothing  is  said  in 
the  Will  that  shows  the  testator's  intention  to  give  interest  in 
the  meantime,  in  such  case,  if  the  legacy  be  divested  by  the 
death  of  the  legatee  before  attaining  twenty-one,  his  per- 
sonal representatives  cannot  claim  the  interest  accruing  till 
his  death  (q). 

But  where  a  particular  legacy  is  given,  even  contingent 
upon  the  event  of  the  legatee  attaining  twenty-one,  with 
interest  in  the  meantime,  and  the  legatee  dies  before  that 
age,  the  arrears  of  interest  up  to  the  time  of  his  death  will, 
it  seems,  belong  to  his  personal  representatives  (r). 

It  remains  to  consider  the  rate  of  interest  allowed  on 
legacies  :  The  rule  at  present  established  is,  to  allow  four 
per  cent.,  whether  the  legacy  be  charged  upon  land,  or  pay- 
able out  of  personal  estate  only,  unless  the  Will  directs  other- 
wise (s).  Nor  will  the  rule  be  varied,  it  should  seem,  in  the 
Courts  here,  by  reference  to  the  higher  rate  of  interest 
allowed  in  the  country  where  the  testator  resided,  or  where 
the  fund  was  invested  at  the  time  of  making  the  Will.  There- 
fore, a  legacy  by  a  testator  residing  in  Antigua  will  not,  in  an 
English  Court,  be  allowed  to  bear  Antigua  interest  (f)  :   So  if 


Smith,  42  C.  P.  302.  And  see 
Skey  v.  Barnes,  3  Meriv.  345,  346, 
2)er  Sir  W.  Grant. 

(p)  See  Cox's  note  to  Taylor  v. 
Johnson,  2  P.  Wms.  506.  See 
also  Descramhes  v.  Tomkins,  1 
Cox,  133  ;  S.  C.  4  Bro.  C.  C.  149, 
in  notis.  Glanvill  v.  Glanvill,  2 
Meriv.  38.  Thrnston  v.  Anstey, 
27  Beav.  337,  per  Wood,  V.-C. 

(</)  See  Mr.  Sanders's  note  to 
Heath  v.  Perry,  3  Atk.  102,  and 


that  of  Mr.  Cox  to  Taylor  v.  John- 
son, 2  P.  Wms.  506. 

(r)  Harris  r.  Finch,  M'Clel. 
141  :  but  see  Errington  v.  Chap- 
man, 12  Ves.  20. 

(s)  E.  S.  C.  1883,  Old.  LV., 
E.  64. 

(0  Malcolm  v.  Martin,  3  Bro. 
C.  C.  50.  See  also  Stapleton  v. 
Conway,  1  Ves.  Sen.  427.  The 
case  of  Eaymond  v.  Brodbelt,  5 
Ves.  199,  was  decided  on  its  par- 
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a  legacy  is  given  in  the  currency  of  Jamaica,  where  the 
testator  resided,  and  there  are  assets  and  executors  in  both 
countries,  the  legatee  shall  be  allowed  interest  at  four  per 
cent,  only,  and  not  Jamaica  interest,  in  a  suit  in  an  English 
Court  against  the  English  executor  (u).  The  principle  is, 
that  the  fund  is  supposed  in  the  course  of  a  year  after  the 
testator's  death  to  come  into  the  hands  of  the  executor,  and 
that  the  executor  can  make  four  per  cent,  of  it  here.  If  it 
were  proved  that  the  fund  was  abroad,  and  greater  interest 
made,  it  might  be  otherwise  (x). 

But  interest  has  been  directed  to  be  computed,  as  against 
the  executor,  at  five  per  cent.,  when  the  property  has  been 
employed  by  him  in  trade  (y).  Generally,  an  executor  impro- 
perly retaining  balances  is  charged  with  interest  at  four  per 
cent.,  but  if,  in  addition,  he  commits  a  breach  of  trust  or 
changes  money  from  a  proper  to  an  improper  state  of  invest- 
ment, he  is  charged  five  per  cent.  If  he  employ  the  trust 
money  in  trade,  he  will  be  charged  either  with  the  profits  or 
five  per  cent,  compound  interest  (z).  So  in  a  case  where  an 
executor  was  directed  to  lay  out  the  testator's  personalty  in 
the  funds,  and  he  unnecessarily  sold  out  stock,  keepino-  laro-e 
balances  in  his  hands,  and  resisting  payment  of  debts  by  a 
false  pretence  of  outstanding  demands,  he  was  charged  with 
five  per  cent,  interest  and  costs  (a).  And  in  a  case  where 
trustees  and  executors  after  payment  of  a  testator's  debts  kept 
the  balance  of  the  personal  estate  at  their  bankers,  the  Court 
charged  them  with  interest  on  the  balance  at  five  per  cent, 
from  the  date  of  the  payment  of  the  debts  (b). 

ticular  circumstances  :  By  Sir  W.  Walk.  175,  as  to  the  interest  where 

Grant,  in  Bourke   v.  Bicketts,  10  the  property  is  wrongfully  with- 

Ves.  334.  held. 

(it)  Bourke  v.  Bicketts,  10  Ves.  (z)  Jones   v.   Foxall,    15    Beav 

330.  388. 

(x)  Malcolm  v.  Martin,  3   Bro.  (a)  Crackelt  v.  Bethune,  1  Jac. 

C.  C.  54,  by  Lord  Alvanley.  &  Walk.  586.     See  also  Mosley  v. 

(y)  Heathcote  v.  Hulme,  1  Jac.  Ward,    11    Ves.    581.       Knott    v. 

&  Walk.  122.     Williams  v.  Powell,  Cottee,  16  Beav.  77.    Post,  p.  1751 

15  Beav.  461.    Post,  pp.  1752, 1753.  et  seq. 

See  also  Burnell  v.  Brown,  1  Jac.  &  (b)  Ee  Jones,  49  L.  T.  N.  S.  91. 
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Simple  interest 
except  under 
particular 

circumstances. 


The  interest  on  legacies  is  to  be  computed  upon  the  prin- 
cipal only,  and  not  upon  the  principal  and  interest  (c).  But 
under  particular  circumstances,  the  Court  will  allow  the 
legatee  compound  interest :  As  where  there  is  an  express 
direction  in  the  Will  that  the  executor  should  lay  out  the 
fund  to  accumulate,  and  he  neglects  to  do  so  (d). 

In  a  case  where  the  testator  gave  to  each  of  certain  infant 
nephews  and  nieces  by  name,  a  sum  of  money  "  with  com- 
pound interest  at  five  per  cent,  per  annum,  from  the  day  of 
their  birth,  to  be  settled  on  their  marrying  or  attaining 
twenty-one  years,  whichever  may  first  happen ;  "  it  was 
held  by  Sir  C.  Pepys,  M.  K.,  that  compound  interest  at  five 
per  cent,  was  to  run  on  each  of  the  legacies  from  the  birth- 
days of  the  several  legatees  till  their  marriage  or  majority 
respectively,  and  not  merely  to  the  day  of  the  testator's 
death  (c). 


SECTION  VII. 

In  what  currency  Legacies  are  to  be  paid. 

Upon  this  subject  the  intention  of  the  testator,  as  apparent 
upon  the  construction  of  the  Will,  is  to  furnish  the  rule  of 
decision  (/).  But  where  legacies  are  given  generally,  it  will 
be  presumed  that  the  testator  intended  that  they  should  be 
paid  in  the  money  of  the  country  in  which  he  was  domiciled 
and  the  Will  was  made ;  without  regard  to  the  currency  of 
the  place  where  the  legatees  reside  (g). 


(c)  Perkyns  v.  Baynton,  1  Bro. 
C.  C.  574.  Crackelt  v.  Betlnme, 
1  Jac.  &  Walk.  586. 

(d)  Raphael  v.  Boelun,  11  Ves. 
92  ;  S.  C.  13  Yes.  590.  DornforJ 
v.  Dornford,  12  Ves.  127.  Jones 
v.  Foxall,  15  Beav.  388, 461.  Knott 
v.  Cottee,  16  Beav.  77.  See  iwst, 
p.  1756  et  seq. 

(e)  Arnold  v.  Arnold,  2  M.  &  K. 


365. 

(/)  Lansdowne  v.  Lansdowne, 
2  Bligli,  91.  Yates  v.  Maddan, 
16  Sim.  613. 

(g)  Saunders  v.  Drake,  2  Atk. 
466.  Pierson  v.  Garnet,  2  Bro. 
C.  C.  38.  Malcolm  v.  Martin,  3 
Bro.  C.  C.  50.  Lansdowne  v. 
Lansdowne,  2  Bligli,  92.  Yates  v. 
Maddan,  16  Sim.  613. 
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So  if  a  testator,  domiciled  in  England,  charges  his  lands 
abroad,  with  legacies  generally,  without  mentioning  whether 
they  are  to  be  paid  in  sterling  money  or  in  currency,  they  will 
be  payable  in  sterling  money  of  England  (li). 

Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as 
in  Sicca  rupees,  by  a  Will  of  a  testator  domiciled  in  India, 
the  payment,  if  made  by  remittance  to  this  country,  must  be 
according  to  the  current  value  of  the  rupee  in  India,  without 
regard  to  the  exchange  or  the  expense  of  remittance  :  So  as 
to  other  countries  (/). 

In  Campbell  v.  Graham  (k),  a  testator,  domiciled  in 
Jamaica,  gave  legacies  in  Jamaica  currency,  which  ulti- 
mately came  to  be  paid  out  of  assets  in  England :  And 
Sir  J.  Leach,  M.R.,  held,  that  as  there  could  be  no  expense 
of  remittance,  their  value  was  to  be  computed  according  to 
the  standard  par  of  exchange  between  Jamaica  and  British 
currency,  and  not  according  to  the  actual  rate  at  the  time  of 
payment. 

In  Holmes  v.  Holmes  (I),  a  testator,  being  then  domi- 
ciled in  Ireland,  by  his  Will  made  there  prior  to  the  stat. 
6  Geo.  IV.  c.  79  (equalizing  the  currency  of  the  United 
Kingdom),  bequeathed  an  annuity :  He  afterwards  trans- 
ferred his  residence  to  England,  and  died  domiciled  there, 
after  the  passing  of  that  statute  :  And  it  was  held  by  Sir 
John  Leach,  M.R.,  that  the  bequest  of  the  annuity,  though 
not  perfected  till  the  death  of  the  testator,  was  a  gift  made 
at  the  time  of  making  the  Will;  and,  the  gift  being  prior 
to  the  statute,  that  the  annuity  was  to  be  computed  in  Irish 
currency. 

In  Banks  v.  Sladen  (in),  a  testator  gave  a  legacy  of  12,500/. 


(h)  Pliipps  v.  Lord  Anglesea,  5  F.  158. 

Vin.  Abr.  209,  pi.  8.     S.  C.  1  P.  (i)  Cockerell  v.  Barber,  16  Vea. 

Wins.  696.     WaUis  v.  Brightwell,  461.     See  Scott  v.  Bevan,  2  B.  & 

2  P.  Wins.  88,  89.     Lansdowne  v.  .  A.  78. 

Lansdowne,  2  Bligh,  91,  by  Lord  (k)  1  Buss.  &  M.  453. 

Eldon.      See  also  Noel  v.  Boch-  (I)  1  Russ.  &  M.  660. 

fort,  10  Bligh,  483.     S.  C.  4  CI.  &  (m)  1  Buss.  &  M.  216. 
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four  per  cent,  annuities :  At  the  making  of  his  Will  there 
was  a  stock  called  New  four  per  cents.,  in  which  he  had  a 
small  sum,  and  a  stock  called  four  per  cents,  consolidated,  of 
which  he  was  a  holder  to  a  very  large  amount :  Before  the 
death  of  the  testator,  the  latter  stock  was  reduced  to  three 
and  a  half  per  cent. ;  and  another  four  per  cent,  stock  was 
created :  and  Sir  J.  Leach,  M.R.,  held  that  the  investment 
of  the  legacy  was  to  be  made  in  an  existing  four  per  cent, 
stock,  and  not  in  the  stock  which  had  been  reduced  to  three 
and  a  half  per  cent. 

In  Sheffield  v.  Lord  Coventry  (nj,  a  testator  gave  to  a  son 
a  legacy  of  20,000L  in  "  the  joint  stock  of  the  four  per  cent. 
Bank  Annuities,  transferable  at  the  Bank  of  England,  com- 
monly called  four  per  cent.  Bank  Annuities  :  "  The  only  four 
per  cent.  Bank  Annuities  existing  at  the  date  of  his  Will 
were  reduced  to  three  and  a  half  per  cent. ;  and  afterwards, 
and  before  his  death,  a  new  stock  of  four  per  cent.  Bank 
Annuities  was  created  :  And  the  same  learned  Judge  held, 
that  the  Will  spoke  at  the  testator's  death,  and  the  son  was 
entitled  to  a  sum  of  20,000L  in  the  then  existing  four  per 
cent.  Bank  Annuities. 


SECTION   VIII. 

Of  the  Payment  or  Delivery  of  Specific  Legacies. 

Whether  the  With   respect   to   the    payment,   or   delivery,    of    specific 

legatee  is  legacies,  a  question  may  arise,  whether  the  legatee  is  entitled 

entitled  to  any        fa  '        1  J  ° 

increase  to  any  increase,  which  may  have  happened  to  the  subject, 

before  the         between  the  date  of  the  Will  and  the  death  of  the  testator  : 
death  of  the  jn  0^ev  worc]Sj  whether  the  legacy  shall  have  relation  to 

the  one  period  or  the  other. 
i.e.  whether  As  to  Wills  made,  or  re-executed,  or  republished  on  or 

shalfteTate  to    after  the  lst  day  of  Januai7>  1838>  {t  is  enacted  by  stat. 
the  date  of  the  i  yict.  c.  26,  s.  24,  that  "every  Will  shall  be  construed 

Will  or  death 
of  testator  : 

(n)  2  Euss.  &  M.  317. 
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with  reference  to  the  real  estate  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  Will.'' 

The  general  rule,  which  was  established,  as  to  Wills  of 
personal  estate,  before  the  passing  of  this  statute,  may,  per- 
haps, be  stated  to  be,  that,  in  order  to  confine  the  bequest  to 
the  date  of  the  Will,  the  expressions  must  refer  unequivocally 
to  the  property  which  the  testator  then  had ;  otherwise  they 
would  not  be  allowed  to  have  that  effect  (o)  :  Thus  if  the 
bequest  were  general,  as  of  all  the  testator's  goods  in  a  par- 
ticular house  or  place,  whatever  personal  chattels  were  found 
there  at  the  time  of  his  death  would  pass,  though  not  there 
at  the  date  of  the  Will  (p). 

However,  if  the  testator  showed  a  clear  intention  to  dispose 
of  such  goods  as  belonged  to  him  in  a  particular  place  at  the 
date  of  his  Will,  property  afterwards  brought  there  would  not 
pass :  as  where  the  bequest  is  "of  all  such  part  of  my  per- 
sonal property  as  is  now  in  my  house  at "  (q).     But  in 

All  Souls'  College  v.  Coddrington  (r),  the  bequest  was,  "  I 
devise  my  library  of  books,  now  in  the  custody  of  C,  to  All 
Souls'  College  in  Oxford ;  "  and  the  testator  gave  to  the  same 
college  4,000/.  more  to  augment  their  library :  He  afterwards 
bought   several  valuable  books,   which   were   placed   in   his 

(o)  See  Parker  v.   Marcliant,  1  agrees  with  the  carrier  for  that 

Y.  &  C.  Ch.  C.  290.     See  also  the  purpose,  hut  dies  before  the  goods 

rule  as  stated  by  Lord  Cottenham,  are  removed  to  D.  ;   they  cannot 

in  Cole  v.  Scott,  1  Mac.  &  G.  529.  pass  by  the  bequest :  Beaufort  v. 

Ante,  p.  175,  note  (t).  Dundonald,  2  Vern.  739. 

(p)  Sayer  v.  Sayer,  2  Vern.  688.  (q)  1  Hop.  Leg.  220,  3rd  edit. 
1  Rop.  Leg.  220,  3rd  edit.  But  Dormer  v.  Burnet,  cited  in  Down- 
none  will  pass  by  such  a  bequest,  ing  v.  Townsend,  Ambl.  281. 
which  are  not  actually  in  the  house  Atty.-Gen.  v.  Bury,  2  Vin.  Abr. 
or  place  at  the  testator's  death,  328,  pi.  2.  1  Eq.  Cas.  Abr.  201. 
however  clear  the  intention  of  the  See  also  Smallman  v.  Goolden,  1 
testator  may  be  to  have  placed  Cox,  329.  As  to  the  effect  of  the 
them  there  :  Thus  if  one  bequeaths  word  "  now  "  in  a  Will  to  which 
to  his  son  the  furniture  of  his  the  Wills  Act  applies,  see  ante, 
house  at  D,  and  orders  goods  to  be  p.  175,  note  (t). 
carried  thither  from  London,  and          (r)  1  P.  Wins.  597. 

r»  d  2 
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library  :  And  the  question  was,  whether  those  books  passed 
to  the  College  :  Sir  Joseph  Jekyll,  M.R.,  determined  in  the 
affirmative,  upon  the  construction  of  the  word  "now;"  his 
Honor  being  of  opinion,  that  "now"  did  not  relate  to  the 
books  which  were  in  the  library  at  the  date  of  the  Will ;  but 
that  it  denoted  where  the  library  was  ;  and  might  have  been 
intended  to  distinguish  that  particular  library  from  any  other 
belonging  to  the  testator  :  And  his  Honor  observed,  "  if  I 
devise  all  my  flock  of  sheep  now  on  such  a  hill,  or  in  such  a 
pasture ;  in  that  case,  because  sheep  are  in  their  nature 
fluctuating,  some  must  die,  some  be  killed  and  some  lambs 
be  produced  which  will  afterwards  breed,  and  it  being  the 
case  of  a  collective  body,  the  sheep  produced  afterwards  shall 
pass ;  and  this  is  within  the  reason  of  a  devise  of  a  personal 
estate,  which,  because  always  fluctuating,  shall  therefore 
relate  to  the  time  of  the  testator's  death ;  besides  the  Will, 
as  to  personals,  does  not  speak  till  after  the  testator's 
death." 
case  of  In  Harcourt  v.  Morgan  (s),  a  testator  gave  to  W.  H.  and 

M.  H.  the  amount  of  the  bond  he  held  for  l,OO0L  :  when 
they  got  the  principal  money  paid  to  them,  they  then  to  give 
their  uncle,  J.  B.,  the  sum  of  501.,  and  also  their  father  and 
mother  the  sum  of  501.  each,  arising  from  the  bond  :  And 
Lord  Langdale,  M.  R.,  held,  that  W.  H.  and  M.  H.  were 
entitled  to  the  interest  accrued  due  upon  the  bond  in  the  life- 
time of  the  testator,  as  well  as  to  the  principal  (t). 

With  respect  to  cases  where  the  testator  has  bequeathed 
the  whole  of  some  one  genus  of  his  property,  as  "  all  debts 
due  to  me  on  bonds,"  or  "  all  my  stock,"  or  "  my  share,"  or 
in  any  other  way  has  referred  to  particular  property,  and 
bequeathed  it  by  the  description  of  all  his  property,  the  Court 
had  arrived  at.  a  conclusion,  before  the  Wills  Act,  that 
he  meant  only  so  much  of  the  property  in  that  state  of 
investment  as  he  was  possessed  of  at  the  date  of  his  Will  («). 


(«)  2  Keen,  274.  (u)  Kay,  404.     1  Kay  &  J.  347, 

(t)  See  ante,  p.  1064  (g).  348.     Ante,  p.  1023. 


accretion 
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But  in  Goodlad  v.  Burnett  (x),  Sir  W.  Page  Wood,  V.-C, 
expressed  his  opinion  that,  since  the  above  enactment 
of  the  Wills  Act,  it  required  some  plainer  indication  of 
"  contrary  intention,"  than  the  mere  circumstance  that  the 
testator  has  described  stock  by  the  words  "my  stock,"  to 
take  the  case  out  of  the  statutory  rule  that  the  Will  shall 
speak  as  if  it  had  been  executed  immediately  before  his 
death :  And  his  Honor  accordingly  held  that,  where  a 
testatrix,  in  1850,  bequeathed  thus,  "  I  give  my  New  three 
and  a  quarter  per  cent,  annuities,"  the  bequest  comprised  all 
the  New  three  and  a  quarter  per  cents,  which  she  had  at  her 
death : — And  the  learned  judge  distinguished  between  a 
reference  to  a  particular  thing,  such  as  a  ring  or  a  horse,  and 
a  bequest  of  it  as  "  my  ring  "  or  "  my  horse,"  and  a  bequest 
of  that  which  is  generic  and  which  may  be  increased  or 
diminished  (y). 

The  effect  of  section  24  of  the  Wills  Act  is  not  to  alter  the 
law  of  specific  legacies  (z).  The  only  effect  is  that,  to  ascer- 
tain what  is  comprised  in  a  specific  bequest,  it  is  necessary  in 
all  cases  to  consider  the  Will  as  made  immediately  before  the 
testator's  death  (a).  There  is  only  one  exception  to  this  rule 
and  that  is  where  the  testator  refers  to  the  date  of  the  Will 

(x)  1  Kay  &  J.  341.  containing  the  words,  "I  hereby 
(y)  See  also  Douglas  v.  Douglas,  exonerate  my  sister  from  all  claims 
Kay,  400,  405,  where  the  same  in  respect  of  money  laid  out  by  me 
Judge  expressed  an  opinion  that  in  improvements  of  the  estates  in 
under  the  Wills  Act  a  gift  of  Scotland,  and  which  money  has, 
"  all  my  stock "  would  pass  all  according  to  the  laws  of  Scotland, 
stock  to  which  the  testator  was  been  charged  thereon,"  the  exone- 
entitled  at  his  death  ;  but  a  gift  of  ration  only  applied  to  moneys  so 
"  all  my  stock  which  I  have  pur-  charged  at  the  date  of  the  Will, 
chased,"  must  be  confined  to  stock  and  not  to  money  afterwards  laid 
actually  purchased  at  the  date  of  out  and  charged,  nor  even  to 
the  Will  :  And  his  Honor  took  a  money  then  laid  out,  but  after- 
like  distinction  between  a  gift  of  wards  charged, 
"all  the  debts  due  to  me  on  judg-  («)  Per  Jessel,  M.  E.  Botham- 
nients,"  and  "  all  j udgments,  which  ley  v.  Sherson,  L.  R.  20  Eq.  304, 3 1 2. 
I  have  registered  :  "  His  Honor  (a)  Per  Turner,  L.  J.  Langdale 
proceeded  to  decide,  that  in  a  v.  Briggs,  8  De  G.  M.  &  G.  391,  435. 
Will  made  since  the  statute,  and 


Will 


Will. 
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as  the  point  of  time  at  which  the  quantum  of  the  property  is 
to  be  ascertained  (&).  There  is,  however,  another  apparent 
exception  to  the  rule,  which/is,  where  a  testator  has  used  words 
of  such  a  character  that  it  is  doubtful  whether  or  not  they 
are  sufficiently  extensive  to  cover  additions  to  the  property 
made  between  the  date  of  the  Will  and  that  of  his  death.  It 
is  in  the  construction  of  gifts  of  this  character  that  questions 
have  usually  arisen  since  the  Wills  Act  (c). 
Bonuses  If  the  testator  bequeaths  to   a   specific   legatee  a  certain 

EEKEfe?  quantity  of  Bank  stock,  for  example  5,000?.  standing  in  his 

(a)  after  the  name,  and  a  bonus  be  given  by  the  Bank,  under  the  statute 
56  Geo.  III.  c.  96,  s.  3,  in  the  interval  between  the  date  of 
the  Will  and  the  testator's  death,  the  additional  capital  will 

(b)  before  the  not  pass  to  the  legatee  (d).  Bat  in  Matthews  v.  Maude  (<?), 
a  testatrix  had  power  to  dispose  by  Will  of  property,  which 
she  enjoyed  under  the  residuary  gift  of  her  brother ;  a  part 
of  this  property  consisted  of  7,000Z.  Bank  stock  which  after 
the  brother's  death,  was  increased  by  a  bonus  to  8,1501.  ; 
The  testatrix  in  her  Will,  made  shortly  after  the  bonus  was 
declared,  described  the  Bank  stock  as  consisting  of  1,0001.  : 
And  Sir  J.  Leach,  M.  R.,  decreed  that  the  8,1501.  passed  by 
force  of  general  expressions  which  plainly  manifested  an 
intention  to  bequeath  all  that  the  testatrix  derived  from  her 
brother  (/).     And  with  regard  to  bonuses  which  accrue  after 

(&)  Cole  v.  Scott,  1  Mac.  &  G.  v.  Saxton,  13  C.  D.  359.     And  for 

529.      Douglas  v.   Douglas,   Kay,  cases  where  the  narrower :  Webb 

400.      Hutchinson   v.    Barrow,    6  v.  Byng,  1  K.  &  J.  580.     Re  Portal 

H.  &  N.  583.     Williams  v.  Owen,  and  Lamb,  30  C.  D.  50.     And  see 

2  N.  B.  585.     Jepson  v.  Key,  2  H.  generally   as    to    the    time    from 

&  C.  873.     Hepburn  v.  Skirving,  which  a  Will  speaks,  pp.  175-178, 

4  Jur.  N.  S.  651.      Lord  Lilford  v.  ante,  and  as  to  the  ademption  of 

Powys  Keck,  30  Beav.  300.    Wag-  legacies,  ante,  p.  1183  et  seq. 

staff  v.  Wagstaff,  L.  B.  8  Eq.  229.  (d)  Norris  v.  Harrison,  2  Madd. 

And  see  ante,  pp.  175-178.  268.     See    further,    Loscombe  v. 

(c)  See    for     cases     where    the  Wintringham,  12  Beav.  46.     But 

larger     interpretation    prevailed  :  see    also    Courtney  v.   Ferrers,  I 

Miles  v.  Miles,  L.  B.   1  Eq.  462.  Sim.  145. 

Trinder  v.  Trinder,  ib.  695.    Castle  (e)  1  Buss.  &  M.  397. 

v.  Fox,  L.  K.  11  Eq.  542.     Be  Ord,  (/)  See  also,  Carver  v.  Bowles, 

9  C.  D.  667  :  12  C.  D.  22.   Saxton  2  Buss.  &  M.  304. 
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the  death  of  the  testator,  upon  shares  specifically  bequeathed  Bonuses 

by  him  such  bonuses  belong  to  the  specific  legatee  (g).  the  testator's 

It  may  be  observed,  in  conclusion,  that  it  is  the  duty  of  deatl1, 

executors,  as  far  as  possible,  to  preserve  articles  specifically  cies  not  to&be 

bequeathed,    according   to  the  testator's  wish ;   and,  unless  n°egegsiL°ut 

compelled,  they  ought  not  to  apply  them  to  the  payment  of 

debts  (h).     And  it  maybe  further  remarked,  that  it  is  also  must  be  got  in 

the  duty  of  the  executors  to  get  in  all  the  testator's  estate,  tor  at  the 

whether   specifically  bequeathed  or  otherwise :  and  that  the  e.xPense  of. 
r  ■/  i  the  general 

expenses  incurred  in  doing  so  must  be  paid  out  of  the  general  estate : 

estate,  as  part  of  the  expenses  of  the  administration  (i) . 

It   may  be    added,   that    if    a    testator,    dying    solvent,  right  of  selec- 
,  .  .  P  P  tion  in  a  lega- 

bequeaths  to  A.  a  given  number  of  articles  forming  part  of  tee  of  a 

a  stock  of  articles  of  the  same  description,  as  for  instance  ^  a  stock  of 

if  he  has  twenty  horses  in  his  stable  and  bequeaths  six  of  articles- 

them,  the  legatee,  and  not  the  executor,  has   the  right  of 

selection  (k). 

Where  there  is  a  bequest  of  such  of  a  class  of  articles  as 
the  legatee  may  select  he  will  be  apparently  entitled  to  elect 
to  take  the  whole  (I). 

There  has  already  been  occasion  to  point  out,  that  if  a  Specific  legacy 
testator  should  happen  to  direct    his   executor  to  deliver  a  packet.n0pen 
specified  packet,  part  of  the  property  of  the  deceased,  to  a 
particular  legatee,  unopened,  the    executor   cannot,  consist- 
ently with  his  duty,  comply  with  this  direction  (m). 

(g)  See  Maclaren  v.  Stainton,  27  up   out  of  the  residuary  estate  : 

Beav.  460,  462 ;  reversed  3  De  G.  Wright    v.     Warren,     4    De     G. 

F.  &  J.  202.     See  ante,  p.  1285.  &   Sm.  367.       See   also   Clive  v. 

(h)  Clarke   v.   Lord    Ormonde,  Clive,  Kay,  600.  lie  Box,  1  Hemm. 

Jacob,  108.  &   M.   552.      See    2)0st>   p.    1584, 

(i)  Perry    v.     Meddowcroft,    4  as   to  the  exoneration  of  specific 

Beav.  204.     Where  a  testator  be-  legacies. 

queathed  shares  in  Companies,  in  (k)  Jacques  v.  Chambers,  2  Coll. 

which  he  was  an  original  share-  435.     Millard  v.  Bailey,  L.  R.  1 

holder,  to  his  son  when  he  had  Eq.  378.     Tapley  v.  Eagleton,  12 

completed    his    majority,    it    was  C.  D.  683. 

held  that  the  legatee,  on  attaining  (/)  Cooke  v.  Farrand,  7  Taunt, 

twenty-one,  was  entitled    to   the  121.      Arthur  v.   Mackinnon,   11 

dividends  from  the  testator's  death,  C.  D.  3S5. 
and  to  have  the  shares  fully  paid  (m)  See  ante,  p.  329. 
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SECTION    IX. 

Of  Election. 

Although  the  limits  of  this  Treatise  will  not  admit  of  a 

full  discussion  of  the  doctrine  of  Election,  it  is  necessary  to 

state  briefly  the  nature  of  the  subject,  and  some  of  the  leading 

principles  established  with  respect  to  it. 

Doctrine  of  It  is  a  principle  of  equity,  that  a  person,  who  accepts  a 

election :  ..  .......... 

benefit  under  an  instrument,  must  adopt  the  whole,  giving 
full  effect  to  its  provisions,  and  renouncing  every  right 
inconsistent  with  it :  If  therefore  a  testator  assumes  to 
dispose  of  property  belonging  to  A.,  and  devises  to  A.  other 
lands,  or  bequeaths  to  him  a  legacy,  by  the  same  Will,  A. 
will  not  be  permitted  to  keep  his  own  estate,  and  enjoy  at 
the  same  time  the  fruits  of  the  devise  or  bequest  made  in 
his  favour,  but  must  elect  whether  he  will  part  with  his  own 
estate,  and  accept  the  provisions  of  the  Will,  or  continue 
in  the  enjoyment  of  his  own  property,  and  reject  that 
bequeathed  (n). 

It  is  not  requisite,  for  the  operation  of  this  principle,  that 
the  testator  should  be  aware  that  the  property,  of  which  he 
so  undertakes  to  dispose,  is  not  his  own  :  The  obligation  of 
making  an  election  will  be  equally  imposed  on  the  legatee, 
although  the  testator  proceeded  on  an  erroneous  supposition 
that  both  the  subjects  of  bequests  were  absolutely  at  his  own 
disposal  {<)). 

(h)  See   Mr.    Swanston's   excel-  to   give,   and  gives  at    the    same 

lent  notes  to  the  case  of  Dillon  v.  time  to  the  real  owner  of  it  other 

Parker,  1  Swanst.  396,  et  scq.,  and  property,  such  real  owner  cannot 

the  cases  collected  in  2  Rop.  Leg.  take  hoth. 

482,  et  seq.   3rd  edit.       See    also  (o)  Whistler  v.  Webster,  2  Ves. 

Wollaston  v.   King,  L.  R.  8  Eq.  370.     Thellusson  v.  Woodford,  13 

165,    173,  ftr  James,  V.-C,  that  Ves.  221.     Welby  v.  Welby,  2  Ves. 

the  ordinary  principle  is,  that  if  a  &  B.  199.     Naylor   v.  Wetherell, 

testator  gives  property,  by  design  4  Sim.   114.     Re  Brooksbank,  34 

or  by  mistake,  which  is  not  his  C.  D.  160.     When  it  appears  that 


Ch.  iv.  §  ix.]  Of  Election.  1305 

The  case,  however,  of  an  attempt  by  a  testator  to  dispose  of 
property  which  belongs  to  some  one  else  must  be  distin- 
guished from  the  case  where  a  testator  attempts  by  "Will  to 
exercise  a  power  of  appointment  and  the  appointment  is  ex 
facie  void ;  in  which  case  the  Will  must  be  read  as  if  the 
invalid  appointment  were  not  in  it,  and  no  case  of  election 
arises  (_?;>). 

It  is  necessary,  however,  that  the  intention  of  the  testator,  Testator's 

intention  must 

to  dispose  of  the  property  which  is  not  his  own,  should  be  be  clear  on  face 
clear  :  the  intention  must  appear  by  demonstration  plain,  by 
necessary  implication  (*/).     And  it  must  appear,  as  it  should 
seem,  upon  the  face  of  the  Will :  for  it  seems  now  to  be 
established  that  parol  evidence  is  inadmissible  for  the  purpose  Parol  evidence 

.  N  inadmissible. 

of  showing  it  (?•). 


the  testator  meant  only  to  dispose 
of  the  property  provided  he  had 
power  to  do  so,  no  case  of  election 
arises  :  Church  v.  Kenoble,  5  Sim. 
525. 

(2>)  Re  Warren's  Trusts,  26  C.  D. 
208,  and  compare  Re  Brooksbank, 
34  C.  D.  160. 

(q)  Rancliffe  v.  Parkins,  6  Dow, 
179,  by  Lord  Eldon.  Johnson  v. 
Telford,  1  Euss.  &  M.  244.  Crabb 
v.  Crabb,  1  M.  &  K.  511.  Dillon 
v.  Parker,  in  Dom.  Proc.  7  Bligh, 
N.  S.  325.  S.  C.  1  CI.  &  F.  303. 
Clementson  v.  Gandy,  1  Keen,  309. 
Dummer  v.  Pitcher,  5  Sim.  35  : 
2  M.  &  K.  262.  See  the  cases  col- 
lected in  2  Rop.  Leg.  498,  et  seq., 
3rd  edit.  See  also  Langslow  v. 
Langslow,  21  Beav.  552.  Tom- 
kins  v.  Blane,  28  Beav.  422. 
Hollywood  v.  Foster,  30  Beav.  14. 
Re  Fowler's  Trusts,  27  Beav. 
362.  Madtlison  v.  Chapman,  1 
Johns.  &  H.  470.  Stephens  v. 
Stephens,  3  Drew.  697.  1  De  G. 
&  J.  62.  Wintour  v.  Clifton,  8 
De   Gex,   M.  &  G.  641.      Box  v. 


Barrett,  L.  R.  3  Eq.  244.  Cooper 
v.  Cooper,  L.  R.  6  Ch.  15.  L.  R. 
7  H.  L.  53.  Orrell  v.  Orrell, 
L.  R.  6  Ch.  302.  Wilkinson  r. 
Dent,  L.  R.  6  Ch.  339.  Synge  v. 
Synge,  L.  R.  9  Ch.  128.  Where 
a  testator,  being  part  owner  of  an 
undivided  interest  in  a  particular 
property,  devised  that  property 
specifically  to  his  co-owner,  it 
was  held  that  his  intention  was 
to  devise  the  entirety  and  that  a 
case  of  election  arose  against  his 
co-owner  who  took  a  beneficial 
interest  under  the  Will.  But 
where  the  devise  is  by  general 
words,  such  as  "  all  my  lands  and 
hereditaments,"  or  the  like,  no  case 
for  election  arises,  because  there  is 
other  property  of  the  testator's 
sufficient  to  satisfy  the  devise  it- 
self :  Padbury  v.  Clark,  2  Mac.  & 
G.  298.  Fitzsimons  v.  Fitzsimons, 
28  Beav.  417.  Whitley  v.  Whitley, 
31  Beav.  173.  Howellsv.  Jenkins, 
2  Johns.  &  H.  706.  Miller  v. 
Thurgood,  33  Beav.  496. 

(r)  Stratton  v.  Best,  1  Ves.  285. 
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The  doctrine  of  election  is  founded  on  the  presumption  of 
a  general  intention  that  every  part  of  an  instrument  shall 
take  effect,  and  the  presumption  of  such  general  intention 
may  be  rebutted  by  an  inconsistent  particular  intention  appa- 
rent in  the  instrument  (s).  The  rule  of  not  claiming  by  one 
part  of  an  instrument  in  contradiction  to  or  while  refusing  to 
comply  with  another  part,  has  exceptions ;  and  the  ground  of 
exception  seems  to  be  a  particular  intention  denoted  by  the 
instrument,  different  from  that  general  intention,  the  pre- 
sumption of  which  is  the  foundation  of  the  doctrine  of  elec- 
tion (t).  It  is  on  this  ground  that  it  has  been  held,  that  the 
doctrine  of  election  does  not  apply  to  the  case  of  an  interest 
which  a  married  woman  takes  with  a  restraint  on  anticipa- 
tion (»),  whether  the  question  of  election  is  raised  upon  the 
face  of  two  clauses  in  the  same  instrument  (x),  or  whether  it 
is  raised  by  a  married  woman  taking  under  a  different  instru- 
ment and  refusing  to  comply  with  some  covenant  contained  in 
the  instrument,  under  which  she  takes  the  property  with  the 
restraint  on  anticipation  (y). 
to  -what  cases         The  doctrine  of  election  is  applicable  to  interests  imme- 

doctrine  of  . 

election  diate,  remote,  contingent,  oi  value,  or  not  of  value  (s). 

app  ica  e .  Since  election  arises  when  a  testator  disposes  of  his  own 

property  and  at  the  same  time  affects  to  dispose  of  property 
which  belongs  to  some  one  else,  it  follows  that  the  rule  as  to 
election  is  only  applicable  as  between  a  gift  under  a  Will, 
and  a  claim  deliors  the  Will  and  adverse  to  it,  and  not  as 


Doe  v.  Chichester,  4  Dow.  65,  76,  (t)  1  Swanst.  404,  note. 

78,  89.     Clementson  v.  Gancly,  1  («)  It    should    he    noted    that 

Keen,  309.     See  the  cases,  contra,  Willoughby  v.  Middleton,  2  J.  & 

collected  in  the   notes  to   Dillon  H.  344,  is  in   effect  overruled  by 

v.   Parker,   1    Swanst.    402,    403.  Be  Vardon's  Trusts,  ubi  sup. 

Pickersgill  v.  Rodger,  5  C.  D.  163,  (a;)  Be  Wheatley,  27  C.  D.  606. 

171,  in  which  case,  however,  Cle-  (y)  Smith  v.   Lucas,   18   C.  D. 

mentson  v.  Gandy  and  the  other  531. 

authorities  to  the  same  effect  were  (z)  Wilson  v.  Townshend,  2  Ves. 

not  cited.  697,     hy     Lord     Loughhorough. 

(s)  Be  Vardon's  Trusts,  31  C.  D.  Webb  v.  Lord  Shaftesbury,  7  Ves. 

275.  481. 


Ch.  iv.  §  ix.]  Of  Election.  1307 

between  one  clause  in  a  Will    and    another    clause   in   the 
same  Will  (a). 

The  property  dehors  the  Will  must  be  such,  that  the  person 
taking  under  the  Will  can  give  it  up  or  make  compensation 
out  of  it  to  those  disappointed  of  the  benefits  intended  for 
them  under  the  Will ;  otherwise  no  case  of  election  or  com- 
pensation arises  (b). 

It  must,  however,  be  observed,  that  the  doctrine  does  not 
preclude  a  party  claiming  by  the  Will  from  enjoying  a 
derivative  interest,  to  which  he  is  entitled  at  law,  under  a 
legal  estate  taken  in  opposition  to  the  Will :  Thus  a  man 
may  be  tenant  by  curtesy  of  an  estate  tail,  held  by  his 
wife  in  opposition  to  a  Will  under  which  he  accepts  a 
legacy  (c). 

Nor  is  that  doctrine  applicable  as  against  creditors  taking 
the  benefit  of  a  devise  for  payment  of  debts,  and  also 
enforcing  their  legal  claim  upon  other  funds  disposed  of  by 
the  Will  (d). 

Previous  to  the  Wills  Act,  there  were  some  questions  heir-at-law: 
which  arose  as  to  whether  an  heir-at-law  was  put  to  his  election, 
which  cannot  arise  in  the  case  of  Wills  made  since  that  Act. 
Thus  the  doctrine  of  election  was  not  applicable,  where  real 
property  was  assumed  to  be  devised  by  a  Will  not  executed  so 
as  to  pass  it,  and  by  the  same  Will  a  legacy  was  given  to  the 
heir  :  In  such  a  case  the  heir  might  take  the  legacy,  without 
making  good  the  devise  (e) ;  unless  the  imperfectly  executed 
Will  contained  an  express  condition  to  that  effect  annexed  to 

(a)  Wollaston    v.    King,   L.  R.      p.  30. 

8    Eq.    165.     Wallinger  v.   Wal-  (d)  Kidney  v.   Coussniaker,    12 

linger,  L.   R.  9  Eq.  301.     Burton  Ves.    136.     1  Swanst.  408,  note. 

v.  Newbery,  1  C.  D.  234.     Bizzey  1  Pow.  Dev.  437,  Jarman's  edit. 

v.  Flight,  3  C.  D.  269.  (e)  Cary  v.  Askew,  1  Cox,  241. 

(b)  Re  Chesham,  31  CD.  466.  Sneddon  v.  Goodrich,  8  Ves.  481. 

(c)  Cavan  v.  Pulteney,  2  Ves.  Brodie  v.  Barry,  2  Ves.  &  B.  127, 
544.  S.  C.  3  Ves.  384.  Dillon  v.  130.  Gardiner  v.  Fell,  1  Jac.  & 
Parker,  1  Swanst.  408,  note.  See  Walk.  23.  1  Swanst.  406,  note  to 
also  Brodie  v.  Barry,  2  Ves.  &B.  127;  Dillon  v.  Parker.  See  also  Sea- 
and  Mr.  Jacob's  note  to  his  edition  man  v.  Wood,  24  Beav.  372. 

of  Roper,   Husb.   &  Wife,  vol.  i. 
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the  legacy  (/).  Under  the  Wills  Act,  however,  the  requisites 
for  a  "Will  of  realty  and  personalty  are  the  same. 

Again,  previous  to  the  Wills  Act  a  testator  could  not  effec- 
tively devise  after-acquired  lands,  although  in  terms  he  pur- 
ported to  do  so.  But  in  such  a  case  the  heir-at-law  taking 
benefits  under  the  Will  was  held  to  be  put  to  his  election  by 
reason  of  the  intention  appearing  in  the  Will  (g),  even  though 
nothing  was  bequeathed  to  him  which  would  not  have 
descended  to  him  as  heir,  if  no  Will  had  been  made  (It). 

The  principle,  however,  on  which  these  cases  were  decided, 
seems  still  to  apply,  the  principle  being,  that  the  Court  will 
put  the  legatee  to  his  election,  wherever  the  intention  of  the 
testator  is  expressed  in  an  instrument  at  which  the  Court  is 
entitled  to  look,  but  not  where  the  intention  is  expressed  in 
an  inoperative  instrument.  Thus  the  legatee  will  not  be  put 
to  his  election  where  the  devise  of  land  is  invalid  on  account 
of  a  want  of  capacity  to  devise  by  reason  of  infancy  or 
coverture  (i). 

Where,  however,  a  testator  domiciled  in  England  devises 
"  all  his  real  and  personal  estates,  whatsoever  and  where- 
soever," and  has  Scotch  heritable  bonds,  which  do  not  pass 
by  the  Will,  for  want  of  certain  formalities  required  by  the 
Scotch  law,  the  Scotch  heir  is  not  put  to  his  election, 
but  may  take  English  property  under  the  Will  without 
giving  up  the  bonds ;  for  the  devise  is  held  to  refer  only 
to  such  property  as  is  capable  of  being  given  by  such  a 
Will  (/<•). 

(/)  Bougkton  v.    Boughton,    2  695,  715.     Bich  v.  Cockell,  9  Ves. 

Ves.  Sen.  12.  369.     1  Swanst.  406,  n.     The  rule 

(g)    Churchman    v.    Ireland,    4  is  the  same  where  a  Will,  valid  at 

Sim.    520.     Schroder  v.  Schroder,  the  time  of  its  execution,  ceases  to 

Kay,      578.         24     L.      J.      Ch.  he  valid  by  determination  of  the 

510.      Hance    v.   Truwhitt,   2   J.  coverture  and  want  of  repuhlica- 

&     H.    216.       But    see  Johnson  tion  :  BlaiMock  v.  Grindle,  L.  B. 

v.     Telford,     1      Buss.      &     M.  7  Eq.  215. 

244.  (k)  Allen  v.  Anderson,  5  Hare, 

(h)  Schroder  v.  Schroder,  Kay,  163.       Maxwell    r.     Maxwell,  16 

578.     24  L.  J.  Ch.  510.  Beav.  106.     2  De  G.  M.  &  G.  705. 

(i)  Hearle  v.  Greenhank,  3  Atk. 
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It  was  formerly  important  to  consider  the  question  of  elec-  "Widow 
tion  as  applied  to  the  case  of  a  widow  entitled  to  dower.  But  dower : 
the  length  of  time  which  has  elapsed  since  the  passing  of  the 
Dower  Act,  3  &  4  Will.  IV.  c.  105,  which  applies  to  all 
widows  married  after  January  1,  1834,  and  which  in  effect 
puts  an  end  to  questions  of  election  in  this  matter,  seems  to 
make  it  unnecessary  to  consider  in  this  edition  the  effect  of 
the  authorities  as  formerly  established. 

The  chief  provisions  of  the  Act  are  : 

Sect.  4.  "  No  widow  shall  be  entitled  to  dower  out  of  any 
land  which  shall  have  been  absolutely  disposed  of  by  her  hus- 
band in  his  lifetime  or  by  his  Will"  (I). 

Sect.  7.  "A  widow  shall  not  be  entitled  to  dower  out  of 
any  land  of  which  her  husband  shall  die  wholly  or  partially 
intestate  when  by  the  Will  of  her  husband,  duly  executed  for 
the  devise  of  freehold  estates,  he  shall  declare  his  intention 
that  she  shall  not  be  entitled  to  dower  out  of  such  land  or 
out  of  any  of  his  land." 

Sect.  8.  "  The  right  of  a  widow  to  dower  shall  be  subject 
to  any  conditions,  restrictions,  or  directions  which  shall  be 
declared  by  the  Will  of  her  husband,  duly  executed  as  afore- 
said." 

Sect.  9.  "  Where  a  husband  shall  devise  any  land  out  of 
which  his  widow  would  be  entitled  to  a  dower  if  the  same  were 
not  so  devised,  or  any  estate  or  interest  therein,  to  or  for 
the  benefit  of  his  widow  (m),  such  widow  shall  not  be 
entitled   to  dower    out    of    or    in    any   land    of    her   said 

(I)  A  general  devise  is  within  see  Fytclie  v.  Fytcke,  L.  R.  7  Eq. 

the  terms  of  this  section  :    Lacey  494.     A  gift   of  real  estate  upon 

v.    Hill,    L.    R.    19   Eq.    346,   in  trust  to  sell  and  to  give  the  widow 

which  Jessel,  M.R.,  dissented  from  part  of  the  proceeds  in  the  shape 

dicta   of  Romilly,  M.R.,  in  Row-  of  a  part  of  the  capital  or  of  anv 

land  v.  Cuthbertson,  L.   R.  8  Eq.  income  of  the  proceeds  to  be  in- 

466.  vested,  is  a  gift   of  an  "  estate  or 

(m)  As  to  the  individual  right  of  interest  in  the  land  for  the  benefit 

election  of  the  next  of  kin  of  a  of  the  widow."     Rowland  v.  Cuth- 

widow,  where  the  widow  has  not  bertson,  L.  R.  8  Eq.  466.     Lacey 

made  her  election  in  her  lifetime  :  v.  Hill,  L.  R.  19  Eq.  346. 
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Case  of  two 
bequests,  oue 
onerous  and 
the  other 
beneficial. 


What  con- 
stitutes an 
election. 


husband,  unless   a    contrary  intention   be   declared   by   his 
Will." 

Sect.  10.  "  No  gift  or  bequest  made  by  any  husband  to, 
or  for  the  benefit  of,  his  widow  of,  or  out  of,  his  personal  estate, 
or  of,  or  out  of,  any  of  his  land  not  liable  to  dower,  shall  defeat 
or  prejudice  her  right  to  dower,  unless  a  contrary  intention 
shall  be  declared  by  his  Will." 

Where  a  testator  makes  two  distinct  bequests  in  the  same 
Will  to  the  same  person,  one  of  which  happens  to  be  onerous 
and  the  other  beneficial,  primd  facie  the  legatee  is  entitled 
to  disclaim  the  onerous  legacy  and  to  take  the  other  (n). 
But,  in  such  cases,  it  is  a  question  of  the  intention  of  the 
testator  to  be  gathered  from  the  Will,  whether  the  legatee 
must  elect  to  take  all,  or  none,  of  the  gifts  in  the  Will,  or 
whether  he  may  accept  the  beneficial  gifts,  and  repudiate 
that  which  is  burdensome  (o).  In  cases,  however,  where 
onerous  and  beneficial  property  are  included  in  the  same 
gift,  the  legatee  cannot  disclaim  the  onerous  and  accept  the 
beneficial  unless  the  Will  manifests  a  sufficient  intention  of 
the  testator  to  the  contrary.  The  gifts  may  be  in  substance 
distinct,  though  given  by  one  sentence  in  the  Will  ( p). 

The  inquiry,  as  to  what  acts  or  acquiescence  constitute  an 
implied  election,  must  be  decided  rather  by  the  circumstances 
of  each  case  than  by  any  general  principle :  The  questions 
are,  whether  the  parties  acting  or  acquiescing  were  aware  of 
their  rights ;  whether  they  intended  election  ;  whether  they 
can  restore  the  individuals  affected  by  their  claim  to  the  same 
situation  as  if  the  acts  had  never  been  performed;  or  whether 
these  inquiries  are  precluded  by  lapse  of  time  (q). 


(n)  Guthrie  v.  Walrond,  22  C.  D. 
573.  Syer  v.  Gladstone,  30  C.  D. 
614. 

(o)  Talbot  v.  Radnor,  3  M.  &  K. 
254.  Warren  v.  Rudall,  1  J.  &  H. 
] .     Guthrie  v.  Walrond,  ubi  sup. 

(p)  Ee  Hotchkys,  32  C.  D.  408. 
Guthrie  v.  AValrond,  ubi  sup. 


(q)  See  Mr.  Swanston's  note  to 
Dillon  v.  Parker,  1  Swanst.  332, 
and  the  cases  there  collected. 
Grissell  v.  Swinhoe,  L.  R.  7  Eq. 
291.  Cooper  v.  Cooper,  L.  R.  6  Ch. 
15.  L.R.7H.L.53.  Where  there 
are  several  next  of  kin,  each  of 
them  may  have  a  separate  right  of 
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election. 


A  party  bound  to  elect  is  entitled  first  to  ascertain  the 
value  of  the  funds;  and  for  that  purpose  may  sustain  an 
action  to  have  all  necessary  accounts  taken  (r).  An  election, 
under  a  misconception  of  the  extent  of  claims  on  the  fund 
elected,  is  not  conclusive  (s). 

Another  subject  of  much  doubt,  with  respect  to  the  Effect  of 
doctrine  of  election,  has  been,  whether  the  election  to  take 
against  the  Will  induces  the  necessity  of  relinquishing  the 
benefit  given  by  it  in  toto,  or  only  imposes  an  obligation  to 
indemnify  the  claimants  whom  it  disappoints  ;  that  is,  as  it 
is  sometimes  expressed,  whether  the  principle,  on  which  the 
doctrine  of  election  proceeds,  is  forfeiture  or  compensation  (t). 
The  more  recent  authorities  are  said  to  establish,  that  com- 
pensation only  is  to  be  made(«). 


election, and,  neither  the  election  of 
the  majority,  nor  that  of  the  heir  or 
administrator,  will  bind  the  others. 
Fytche  v.  Fytche,  L.  R.  7  Ecp  494. 

(r)  1  Swanst.  332,  note.  Pigott 
v.  Bagley,  M'Clel.  &  Y.  576,  per 
Alexander,  C.  B. 

(s)  1  Swanst.  332,  note. 

(t)  See  the  cases  collected  and 
discussed  in  the  valuable  note  of 
Mr.  Swanston  to  Gretton  v.  Ha- 
ward,  1  Swanst.  433 ;  and  that  of 
Mr.  Jacob  to  his  edition  of  Bop. 
Husb.  and  Wife,  vol.  i.  p.  566. 

(u)  1  Swanst.  442,  note  :  But 
see  Mr.  Jacob's  note,  ubi  supra, 
and  Greenwood  v.  Penny,  12  Beav. 


403.  The  persons  disappointed 
by  the  election  to  take  against  the 
Will,  are  entitled  to  compensation 
out  of  the  benefits  given  by  the 
Will  to  the  party  so  electing,  in 
proportion  to  the  value  of  the  in- 
terests of  which  they  are  disap- 
pointed :  Howells  v.  Jenkins,  1  De 
G.  J.  &  S.  617.  Rogers  v.  Jones,  3 
C.  D.  688.  But  the  engrafted 
doctrine  of  compensation  does  not 
apply  to  the  case  of  a  person 
electing  to  take  under  the  instru- 
ment which  gives  rise  to  the  elec- 
tion, but  only  to  the  case  of  taking 
against  the  instrument.  Be  Ches- 
ham,  31  C.  D.  466. 


1312  Of  the  Payment  of  Legacies.     [Pt.  in.  Bk.  in. 

SECTION  X. 

Of  the  Refunding  of  Legacies. 

Under  certain  circumstances,  legatees  are  bound  to  refund 
their  legacies,  or  a  rateable  part  of  them.  It  will,  perhaps, 
be  most  convenient  to  consider,  1st,  In  what  cases  the  exe- 
cutor can  compel  a  legatee  to  refund ;  2ndly,  In  what  cases 
a  creditor  has  that  right ;  3rdly,  In  what  cases  one  legatee 
can  make  another  refund :  It  will  be  observed,  however,  that 
the  two  latter  of  these  inquiries  are  not  properly  within  the 
scope  of  this  Treatise. 
1st.  When  the  1st.  In  what  case  the  executor  can  compel  a  legatee  to 
executor  can      refUnd.     The  general  rule  on  this  subject  wTas  laid  down  by 

make  a  legatee  °  . 

refund.  Sir  John  Strange,  M.  R.,  in  Orr  v.  Koines  (w) :  "  Whenever 

an  executor  pays  a  legacy,  the  presumption  is,  that  he  has 
sufficient  to  pay  all  legacies,  and  the  Court  will  oblige  him, 
if  solvent,  to  pay  the  rest ;  and  not  permit  him  to  bring  a 
bill  to  compel  the  legatee,  whom  he  voluntarily  paid,  to 
refund"  (x). 

But  where  the  payment  of  the  legacy  by  the  executor  is 
under  the  compulsion  of  a  suit,  he  is  entitled  to  compel  the 
legatee  to  refund,  in  case  of  a  deficiency  of  assets  (y). 

Again,  if  the  executor  pays  away  the  assets  in  legacies, 
and  afterwards  debts  appear,  of  which  he  had  no  previous 
notice,  and  which  he  is  obliged  to  discharge,  he  may  compel 
the  legatees  to  refund  (z). 

But  an  executor  cannot  compel  residuary  legatees  to 
refund  if  he  has  "paid  over  the  assets  with  notice  of  a 
debt"  (a). 

(w)  2  Ves.  Sen.  194.  Cas.  136.     Davis  v.  Davis,  8  Vin. 

(a;)  See  also  Coppin  v.  Coppin,  Abr.  423,  tit.  Devise,  (Q.  d.)  pi.  35. 

2  P.  Wms.  296.  1  Hop.  Leg.  398,  3rd  edit.     Doe  v. 

(y)  Newman  v.  Barton,  2  Vera.  Guy,  3  East,  120,  123,  per  Lord 

205.     Noel  v.  Robinson,  2  Ventr.  Ellenborough. 

368.  («)  Jervis  v.  Wolferstan,  L.  R. 

(z)  Nelthorpev.  Biscoe,  1  Clianc.  18  Etp  18.     A  notice,  however,  of 
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It  seems  that,  formerly,  legatees  used  to  give  security 
to  the  executor  for  refunding,  if  the  assets  should  prove 
insufficient  (b). 

In  Livesey  v.  Livesey  (c),  an  annuity  was  bequeathed  to  a 
legatee,  but  he  was  not  entitled  to  it  until  he  attained 
twenty-one :  The  executrix,  by  mistake,  made  payments  to 
the  legatee  in  respect  of  his  annuity  for  two  years  before  he 
attained  that  age  :  And  it  was  holden  that  the  executrix 
was  entitled  to  retain  them  out  of  the  future  payments  of  the 
annuity  (d). 

2.  In  what  case  a  creditor  of  the  testator  can  call  on  a  2nd.  When  a 
legatee  to  refund.     Where  the  testator's  funds  at  the  time  of  make  a  legatee 
his  death  are  not  sufficient  to  pay  both  debts  and  legacies,  refund- 
it  is  clear  that  an  unsatisfied  creditor  can  compel  a  satisfied 
legatee  to  refund,  whether  the  legacy  was  paid  to  him  volun- 
tarily or  by  compulsion  (e) :    and  he    has   the   same   right, 


a  possible  remote  contingent  lia- 
bility is  not  sufficient  to  disable  an 
executor  from  recovering  back  tbe 
assets  when  that  which  was  for- 
merly a  possible  remote  liability 
becomes  a  debt.  Notice  of  a  lia- 
bility on  shares  will  not  prevent 
executors  calling  on  legatees  to 
refund,  for  a  liability  on  shares 
does  not  become  a  debt  until  a 
call  is  made.  Whittaker  v.  Ker- 
shaw, 45  C.  D.  320. 

(b)  Chamberlain  v.  Chamberlain, 
1  Chanc.  Cas.  257.  March  v.  Rus- 
sell,  3  M.  &  Or.  31,  41.  Ante,  p. 
1205. 

(c)  3  Kuss.  Ch.  C.  287. 

(d)  See  also  Cooper  v.  Pitcher,  4 
Hare,  485. 

(e)  Hodges  v.  Waddington,  2 
Ventr.  360.  Noel  v.  Robinson, 
1  Vern.  94.  Anon.  1  Vern.  162. 
Newman  v.  Barton,  2  Vern.  205. 
Gillespie  v.  Alexander,  3  Russ. 
Ch.  C.  136,  137,  by  Lord  Eldon. 
March  v.  Russell,  3  M.  &  Cr.  31. 

W.E. — VOL.   II. 


Noble  v.  Brett,  24  Beav.  499. 
Jervis  v.  Wolferstan,  L.  R.  18  Eq. 
18,  25.  Hunter  v.  Young,  4  Ex.  D. 
256,  261.  An  unpaid  creditor  has 
not  lost  his  right  to  compel  a 
satisfied  legatee  to  refund  even 
though  such  creditor  may  be  the 
executor  himself  :  Jervis  v.  Wolfer- 
stan, L.  R.  18  Eq.  18,  25.  The 
proviso  at  the  end  of  sect.  29  of 
Lord  St.  Leonard's  Act  (22  &  23 
Vict.  c.  35),  preserves  the  right  of 
creditors  to  follow  the  assets  of  a 
testator,  ante,  p.  1208.  If,  in  an 
action  against  executors  for  a 
legacy,  the  executors  admit  assets, 
and  judgment  is  given  for  pay- 
ment of  the  legacy  de  bonis  pro- 
■priis:  Quaere,  whether  an  unpaid 
creditor  can  call  upon  the  legatee 
to  refund  the  legacy.  Semble,  the 
creditor  could  recover  the  legacy 
in  such  a  case  if  it  was  in  fact  paid 
out  of  the  testator's  assets,  but  not 
if  it  was  paid  by  the  executors  de 
bonis  propriis.  lie  Brogden,  38 
E   E 


1314 


3rd.  When 
one  legatee 
can  make 
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fund. 
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although  the  testator's  funds  at  the  time  of  his  death  were 
sufficient  to  pay  hoth  debts  and  legacies  (/);  and  although 
the  assets  were  handed  over  to  the  legatee  by  the  personal 
representative  in  ignorance  of  the  creditor's  demand  ([/). 

3.  In  what  cases  one  legatee  can  oblige  another  to  refund. 
If  the  assets  were  originally  sufficient  to  satisfy  all  the 
legacies,  and  afterwards,  by  the  wasting  of  the  executor, 
there  is  a  deficiency,  an  unsatisfied  legatee  cannot  oblige  a 
satisfied  one  to  refund,  whether  the  legacy  were  paid  him 
with  or  without  suit  (h).     But  if  the  assets  were  not  originally 


C.  D.  546.  It  would  seem  that 
the  executor  need  not  be  made 
a  defendant,  at  all  events  in 
cases  where  he  has  given  the 
notices  required  by  Lord  St. 
Leonard's  Act,  22  &  23  Vict.  c. 
35,  and  had  at  the  time  of  dis- 
tribution no  notice  of  the  plain- 
tiff's claim.  Hunter  v.  Young,  4 
Ex.  D.  256. 

(/)  Hodges  v.  Waddington,  2 
Ventr.  360.  Thomas  v.  Griffith,  2 
Giff.  504.  This  right  may  be  lost 
by  laches,  acquiescence,  or  such  a 
course  of  dealing  as  would  render 
the  assertion  of  such  right  in- 
equitable ;  Ridgway  v.  Newstead, 
2  Giff.  492.  S.  C.  on  Appeal,  30 
L.  J.  Ch.  889.  And  so  the  right 
of  mortgagees  of  real  estate,  whose 
security  proves  insufficient,  to  come 
against  the  residuary  legatees  of 
the  mortgagor  amongst  whom  his 
personal  estatehasbeen  distributed, 
is  a  purely  equitable  right,  and 
the  Court  will  not  enforce  it,  if 
there  are  circumstances  which 
would  make  it  inequitable  to  do 
so.  Blake  v.  Gale,  32  C.  D.  571. 
Again,  where  the  assets  have  been 
settled  bond  fide  on  the  marriage 
of  the  residuary  legatee,  they  cannot 
be    followed  :    Dilkes    v.   Broad- 


mead,  2  Giff.  113.  So,  it  should 
seem,  a  purchaser  of  a  legacy 
which  has  been  paid  or  delivered, 
cannot  be  called  on  to  refund  or 
pay  any  part  of  a  debt  subse- 
quently established  against  the 
testator's  estate  :  Noble  v.  Brett, 
24  Beav.  499. 

(g)  March  v.  Russell,  3  M.  & 
Cr.  31.  The  rule  applied  in  Gilles- 
pie v.  Alexander,  3  Russ.  130  (ante, 
p.  1209),  confining  the  liability 
of  the  legatee  to  a  proportionate 
share  of  the  debt,  does  not  apply 
where  the  estate  has  not  been  ad- 
ministered by  the  Court  :  Davies 
v.  Nicolson,  2  De  G.  &  J.  693. 

(h)  A  fortiori  there  can  lie  no 
such  right  where  the  loss  of  the 
assets  has  occurred,  not  by  the 
conduct  of  the  executor,  but  from 
merely  accidental  circumstances  : 
Fenwick  v.  Clarke,  31  L.  J.  Ch. 
728.  Where  one  of  several  re- 
siduary legatees,  or  next  of  kin, 
has  received  his  share  of  the  estate 
of  a  testator  or  an  intestate,  the 
others  cannot  call  upon  him  to 
refund  if  the  estate  is  subsequently 
wasted ;  secus,  if  the  wasting  has 
taken  place  before  such  share  was 
received.  The  burden  of  proof 
lies  on  those  who  call  upon  the 
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sufficient  to  pay  all  the  legacies,  and  one  legatee  receives  his 

legacy  in  full,  in  that  case  the  unsatisfied  legatees  may  compel 

the  one  so  paid  to  refund  (i). 

But  it  should  seem,  that  in  no  case,  where  the  executor 

is  solvent,  can  an  unsatisfied  legatee  maintain  a  suit  against 

another  who  has  been  satisfied :  because  the  remedy  is  in  the 

first  place  against  the  executor,  who,  by  paying  the  one  legacy, 

has  admitted  assets  to  pay  all  (k). 

It  remains  to  be  considered,  in  what  cases  legatees,  who   Legatee  re- 
funding not 
are  compelled  to  refund,  shall  do  so  with  interest.     On  this   charged  with 

point  Lord  Eldon  has  stated  (I)  the  rule  to  be,  "  If  a  legacy 
has  been  erroneously  paid  to  a  legatee,  who  has  no  farther 
property  in  the  estate,  in  recalling  that  payment,  I  appre- 
hend that  the  rule  of  the  Court  is  not  to  charge  interest : 
but  if  the  legatee  is  entitled  to  another  fund  making  interest 
in  the  hands  of  the  Court,  justice  must  be  done  out  of  his 
share." 


interest. 


residuary  legatee  or  next  of  kin 
to  refund,  to  show  that  the  wasting 
took  place  before  the  share  was 
paid  over.  Peterson  v.  Peterson, 
L.  R.  3Eq.  111. 

(i)  By  Sir  Joseph  Jekyll,  in  1 
P.  Wms.  495.  Walcot  v.  Hall, 
1  P.  Wms.  495,  note  (1),  by  Mr. 
Cox.  S.  C.  2  Bro.  C.  C.  305.  See 
also  the  observation  of  the  Master 
of  the  Rolls  in  Gillespie  v.  Alex- 
ander, 3  Russ.  Ch.  C.  133,  and 
David  v.  Frowd,  1  M.  &  K.  200. 
In  a  suit  by  a  residuary  legatee 
for  the  adminstration  of  the  tes- 


tator's estate  the  Court  has  juris- 
diction to  compel  the  residuary 
legatee  to  refund,  for  the  purpose 
of  paying  the  legacy  of  a  legatee 
who  is  not  a  party  to  the  suit, 
assets  paid  to  the  residuary 
legatee  by  the  executor  before  the 
suit.  Prowse  v.  Spurgin,  L.  R.  5 
Eq.  99. 

(k)  Orr  v.  Raines,  2  Ves.  Sen. 
194.     1  Rop.  Leg.  399,  3rd  edit 

(I)  Gittins  v.  Steele,  1  Swanst. 
200.  See  also  Jervis  v.  Wolfer- 
stan,  L.  R.  18  Ecp  18. 


E  k  2 
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CHAPTEK   THE   FIFTH. 


OF   PAYMENT    OF    THE    RESIDUE. 


Duty  of  exe- 
cutor as  to 
converting  the 
assets  into 
money  and 
handing  over 
the  clear 
residue. 


What  terms 
of  I"  quest  are 
sufficient  to 


SECTION    I. 

Of  the  Residuary  Legatee. 

WHEN  the  executor  has  paid  all  the  debts,  the  funeral  and 
testamentary  expenses  (a),  and  all  the  legacies  heretofore 
mentioned,  he  must,  in  the  last  place,  pay  over  the  surplus 
or  residue  of  the  personal  estate  to  the  residuary  legatee, 
if  any  such  be  nominated :  And  although  the  residuary 
legatee  dies  before  the  payment  of  debts,  and  before  the 
amount  of  the  surplus  is  ascertained,  yet  it  shall  devolve 
on  his  personal  representative  (b) . 

The  residuary  legatee  has  a  right  to  insist  that  the  exe- 
cutor, before  the  end  of  the  first  year  after  the  testator's 
death,  shall,  if  possible,  convert  all  the  assets  into  money  (bb) 
and  pay  the  funeral  and  testamentary  expenses,  debts  and 
legacies,  and  hand  over  the  clear  residue  to  the  residuary 
legatee,  or,  if  the  residue  be  bequeathed  to  one  for  life,  to 
secure  the  capital  in  the  manner  authorized  by  the  Trust 
Investment  Act,  1889  (52  &  63  Vict.  c.  32  (c),  for  the  benefit 
of  those  ultimately  entitled,  and  if,  from  any  cause,  the  assets 
cannot  be  sold,  so  as  to  effect  this  purpose,  the  right  of  the 
tenant  for  life  will  commence  from  that  date  (d). 

No  particular  mode  of  expression  is  necessary  to  constitute 

authority  be  given  him  for  that 
purpose  in  the  will,  agree  with  the 
residuary  legatees  that  they  shall 
accept  any  portion  of  the  estate  as 
part  of  their  share.  Re  Lepine 
[1892],  1  Ch.  210. 

(c)  See  post,  p.  1710  et  seq. 

(d)  Wightwiek  v.  Lord,  6  H.  L. 
C.  217,  235,  ante,  pp.  1248,  1249. 


(a)  Including  all  costs  of  the 
administration  of  the  estate.  Tre- 
thewy  v.  Helyar,  4  C.  D.  53. 

(b)  Brown  v.  Farndell,  Carth. 
52.     Toller,  341. 

(bb)  It  is  not  however  incumbent 
on  an  executor  to  convert  every 
portion  of  the  estate  into  money. 
He  may,  even  though  no  express 
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a  residuary  legatee :  It  is  sufficient,  if  the  intention  of  the  constitute  a 
testator  be  plainly  expressed  in  the  Will,  that  the  surplus  legatee.*7 
of  his  estate,  after  payment  of  debts  and  legacies,  shall  be 
taken  by  a  person  there  designated  (e). 

The  following  bequests  have  been  held  to  constitute  the 
■donees  residuary  legatees  under  the  respective  Wills.  "  I 
think  there  will  be  something  left  after  all  funeral  expenses, 
&c,  being  paid,  to  give  W.B.,  now  at  school,  towards  equipping 
him  to  any  profession  he  may  hereafter  be  appointed  to  "  (/). 
"  If  there  is  money  left  unemployed,  I  desire  it  may  be  given 
in  charity  "(g).  "I  guess  there  will  be  found  sufficient  in  my 
banker's  hands  to  defray  and  discharge  my  debts,  which  I 
hereby  desire  E.  M.  to  do,  and  keep  the  residue  for  her  own 
use  and  pleasure  "  (h)  ;  "  all  that  may  remain  of  my  money 
after  my  lawful  debts  and  legacies  are  paid"  (i)  ;  "  whatever 
remains  of  money  "  (/.')  ;  "all  the  rest  of  my  money,  however 
invested "  (I) ;  "household  furniture,  goods,  ready  money, 
debts,  and  securities  "  (m)  ;  "all  other  chattels  "  (n) ;  "  after 
these  legacies  and  my  doctor's  bills  and  funeral  expenses  are 
paid,  I  leave  (sic)  to  my  sister  without  any  power  or  control 
of    her   husband "  (o)    [without    stating   what   was    left   by 

(e)  Bland  v.  Lamb,  2  Jac.  &  W.  e.  g.,  where  there  is  no  direct  gift  of 

399.      Hearne     v.    Wigginton,    6  real  property,  and  where  the  testator 

Madd.  120.     Fleming  v.  Burrows,  had  none  at  the  date  of  the  Will. 

1  Kuss.  276.    The  term  "  residuary  Re  Methuen  and  Blore's  Contract, 

legatee  "  is  not   of  an  invariable  16  C.  D.  696. 

nature  :  it  must  be  fashioned  and  (/)  Leighton  v.  Baillie,  3  M.  & 

moulded  by   the   context   of   the  K.  267. 

Will.     Singleton  v.  Tomlinson,  3  (g)  Legge  v.  Asgill,  1  Turn.  & 

App.  Cas.  404.    So  in  a  will  which  Russ.  265. 

contained  a  direct  gift  of  real  pro-  (h)  Boys  v.  Morgan,  9  Sim.  289. 

perty,  the  "residuary  legatee  "  was  3  M.  &  Cr.  661. 

held  to  take  the  freehold  estate  of  (i)  Rogers  v.  Thomas,  2  Keen,  8. 

the   testator    not   specifically  de-  (k)  Dowson  v.  Gaskoin,  2  Keen, 

vised.      Hughes    v.    Pritchard,    6  14. 

C.  D.  24;  but  be  does  not  take  real  (I)  Be  Pringle,  17  C.  D.  819. 

property  undisposed  of  by  the  Will  (m)  Avisonv.  Simpson,  Johns.  43. 

where  there  is  nothing  in  the  con-  («.)  In  the  goods  of  Sharman, 

text  of  the  Will  to  enable  the  Court  L.  R.  1  P.  &  D.  661. 

to    read    the    words     "  residuary  (o)  Re  Bassett's  Estate,  L.  R.  14 

legatee  "  as   "  residuary  devisee,"  Eq.  54. 
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What  terms 
of  bequest  are 
insufficient  to 
constitute  a 
residuary 
legatee. 


Of  the  Payment  of  the  Residue.   [Pt.  III.  Bk.  in. 

testator]  "  what  is  left,  my  books  and  furniture  and  other 
things  "  (p)  ;  "  everything  of  every  kind  that  I  have  now  or 
may  have  at  the  time  of  my  decease  in  my  apartments  at  A.  or 
elsewhere  "  (q) ;  "  after  payment  of  all  my  just  debts,  I  give 
all  the  remainder  of  money,  goods  and  debts  due  to  me  "  (?)  ; 
"  one-half  of  the  money  of  which  I  am  possessed  to  A.  and 
the  remainder  equally  between  B.  &  C."  (s)  ;  "  the  whole 
residue  of  money,  except  such  things  as  are  undermen- 
tioned "(f). 

The  following  bequests  have  been  held  not  to  constitute 
the  donees  residuary  legatees  : — 

"  In  case  there  is  any  money  remaining  "  (out  of  proceeds 
of  sale  after  certain  specific  legacies)  "  I  should  wish  it  to  be 
given  in  private  charity  "  (u) ;  "  three  or  four  thousand  pounds 
or  whatever  remaining  sum  or  sums"(y);  "I  beg  that  the 
remainder  of  my  money  and  effects  may  be  expended  in 
purchasing  a  suitable  present  for  my  godson  D."  (x) ;  "  what- 
ever may  remain  to  my  account  after  payment  of  my  debts 
and  pecuniary  legacies  "  (y) ;  "  such  money,  stocks,  funds  or 
other  securities,  not  hereafter  specially  devised,  as  I  may 
die  possessed  of"  (z). 

By  the  Wills  Act,  1  Vict.  c.  26,  sect.  25,  "  unless  a 
contrary  intention  shall  appear  by  the  Will,  such  real  estate 
or  interest  therein,  as  shall  be  comprised  or  intended  to  be 
comprised  in  any  devise  in  such  Will  contained,  which  shall 
fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the 


(p)  In  the  goods  of  Cadge,  L.  E. 
1  P.  &  D.  543. 

(q)  In  the  goods  of  Scarborough, 

30  L.  J.  P.  &  M.  85. 

(r)  In  the  goods  of  Bloomfield, 

31  L.  J.  P.  &  M.  119. 

(s)  Re  Cadogan,  25  C.  D.  154. 

(t)  In  the  goods  of  White,  7 
P.  D.  65. 

(u)  Ommanney  r.  Butcher,  1 
Turn.  &  Buss.  260. 

(v)  Wrench  v.  Jutting,  3  Bear. 
521. 


(x)  Borton  v.  Dunbar,  2  GifL 
221.     2  De  G.  F.  &  J.  338. 

(y)  Hastings  v.  Hane,  6  Sim.  67. 

(z)  In  the  goods  of  Aston,  6  P.  D. 
203.  See  the  cases  collected,  ante, 
p.  1045  et  seq.,  as  to  restricting 
"goods,"  "chattels,"  and  other 
general  words,  when  coupled  with 
other  words  of  a  limited  significa- 
tion, to  things  ejusdem  generis.  As 
to  construction  of  the  words 
"money,"  "moneys,"  &c,  see- 
ante,  p.  1052  et  seq. 
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lifetime  of  the  testator,  or  by  reason  of  such  devise  being 
contrary  to  law,  or  otherwise  incapable  of  taking  effect,  shall 
be  included  in  the  residuary  devise  (if  any)  contained  in  such 
Will  "(a). 

Where  the  residuary  legatee  is  nominated  generally,  he  is  Rights  of  resi- 
entitled,  in  that  character,  to  whatever  may  fall  into  the  generally : 
residue  after  the  making  of  the  Will,  by  lapse,  invalid  dis- 
position, or  other  accident  (b) ;  or  by  acquirement  subsequent 
to  the  date  of  the  Will  (c).  "  It  has  been  long  settled,"  said 
Sir  William  Grant,  in  Cambridge  v.  Rous  (d),  "  that  a 
residuary  bequest  of  personal  estate  carries  not  only  every - 


(«)  As  to  what  is  a  residuary 
devise  within  the  meaning  of  this 
section,  see  Re  Brown's  Trusts,  1 
K.  &  J.  522,  from  which  it  appears 
that  the  words  in  the  25th  section 
of  the  Act  apply  to  a  general 
residuary  devise  and  not  to  a 
devise  of  the  rest  of  the  property 
in  a  place  where  parts  of  the  pro- 
perty are  given  beforehand  to 
other  persons.  Cogswell  v.  Arm- 
strong, 2  K.  &  J.  227.  Green  v. 
Dunn,  20  Beav.  6.  Springett  ''. 
Jenings,  L.  R.,  6  Ch.  333.  A 
devise  of  real  estate  by  way  of  ap- 
pointment which  fails,  or  is  void, 
falls  into  the  residuary  devise 
under  this  section,  unless  a  con- 
trary intention  appear  by  the  Will. 
Freme  v.  Clement,  18  C.  D.  499. 

(b)  Jackson  v.  Kelly,  2  Ves.  Sen. 
285.  Kennell  v.  Abbott,  4  Ves. 
803.  Cambridge  v.  Rous,  8  Ves. 
12.  Bird  v.  LeFevre,  15  Ves.  589. 
Roberts  v.  Cooke,  16  Ves.  451. 
Smith  v.  Fitzgerald,  3  V.  &  B,  3. 
Leake  v.  Robinson,  2  Meriv.  392. 
Legge  v.  Asgill,  1  Turn.  265,  in 
notis.  Andree  v.  Ward,  1  Rus,<. 
Chanc.  Cas.  260.  Reynolds  v. 
Kortright,  18  Beav.  417.  Bush  v. 
Cowan,  32  Beav.  228. 


(c)  Bland  v.  Lamb,  5  Madd. 
412.  S.  C.  confirmed  on  appeal,  2 
Jac.  &  Walk.  399.  Hearne  v.  Wig- 
gington,  9  Madd.  119.  See  Cox  v. 
Bennett,  L.  R.  6  Eq.  422.  The  no- 
mination of  a  residuary  legatee 
will  not  prevent  his  taking  a  lapsed 
bequest  by  substitution,  i.  e.,  in  the 
place  of  the  deceased  legatee,  when 
the  testator  shows  his  intention 
that  the  residuary  legatee  should 
so  take  it,  and  there  is  no  incon- 
sistency between  the  characters  of 
a  residuary  and  a  particular  or 
substituted  legatee  to  prevent  it  : 
In  fact,  the  latter  title  may  be 
more  beneficial  than  the  former 
upon  a  deficiency  of  assets  to  pay 
all  the  debts  and  legacies ;  for  as 
residuary  legatee,  he  can  claim 
nothing  until  all  debts  and  lega- 
cies are  fully  paid  ;  but  as  a  par- 
ticular or  substituted  legatee,  his 
right  to  an  equality  of  payment 
with  the  rest  is  preserved  ;  so  that, 
after  rateably  abating  with  them, 
he  is  entitled  to  receive  the  remain- 
der of  the  legacy  :  1  Rop.  Leg.  429, 
3rd  edit.  Rose  v.  Rose,  17  Ves. 
347,  352. 

(J)  8  Ves.  12,  25. 
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thing  not  disposed  of,  but  everything  that,  in  the  event, 
turns  out  not  to  be  disposed  of."  So  it  was  observed  by  Sir 
John  Leach,  V.-C,  in  Jones  v.  Mitchell  (e) ;  "  The  Will  as  to 
personal  estate,  speaks  at  the  time  of  the  death  of  the  tes- 
tator, and  the  residuary  legatee  takes,  not  only  what  is  un- 
disposed of  by  the  expressions  of  the  Will,  but  that  which 
becomes  undisposed  of  at  the  death,  by  disappointment  of 
the  intentions  of  the  Will." 

Accordingly,  where  a  testator  bequeathed  all  his  persona 
estate,  except  the  money  laid  out  in  stocks,  mortgages,  and 
bonds,  to  A.  ;  and  as  to  his  money  in  stock,  and  on  mortgages 
and  bonds,  he  gave  the  same  to  B. ;  and  the  gift  to  B.  failed 
by  an  event  analogous  to  a  lapse  ;  it  was  held  that  the  pro- 
perty which  was  intended  to  be  given  to  B.  passed  under  the 
residuary  bequest  to  A.  (/). 


(e)  1  Sim.  &  Stu.  294. 

(/)  Evans  v.  Jones,  2  Coll.  516. 
Blight  v.  Hartnoll,  23  C.  D.  218. 
See  also  Thompson  r.  Whitelock, 
1  De  G.  &  J.  490.  The  question 
in  such  cases  is,  whether  the  pro- 
perty is  excepted  in  order  to  take 
it  away,  under  all  circumstances, 
and  for  all  purposes,  from  the 
person  to  whom  the  rest  is  given, 
or  whether  merely  for  the  purpose 
of  giving  it  to  some  one  else. 
Bernard  v.  Minshull,  Johns.  296, 
299.  Where  a  testator  makes  a 
residuary  gift  with  regard  to  a 
particular  fund,  the  question  in 
all  cases  will  be,  whether  the 
testator  by  the  residuary  gift  gives 
the  whole  fund  to  the  residuary 
legatee  subject  to  the  particular 
gifts,  or  whether  he  gives  to  the 
residuary  legatee  the  balance  of 
the  fund  after  deducting  the  par- 
ticular gifts.  In  the  former  case, 
if  a  particular  legacy  lapses,  or 
there  is  an  invalid  disposition,  the 
gift  that  fails  will   fall  into   the 


particular  residue,  in  the  latter  case, 
it  will  not.  See  Champney  v. 
Davy,  11  C.  D.  949.  This  ques- 
tion may,  of  course,  arise  equally 
whether  the  testator  is  dealing 
with  his  own  property,  or  with 
property  over  which  he  has  merely 
a  power  of  appointment,  and 
whether  that  power  of  appoint- 
ment is  special  or  general.  Of  the 
former  construction  Falkner  v. 
Butler,  Amb.  514.  Oke  v.  Heath, 
1  Ves.  Sen.  135.  Re  Harries' 
Trust,  Johns.  199.  Carter  v. 
Taggart,  16  Sim.  423,  are  in- 
stances :  of  the  latter,  Easum  v. 
Appleford,  5  My.  &  Cr.  56.  In  Re 
Jeaffreson's  Trusts,  L.  R.  2  Eq. 
276,  the  residuary  gift  was  help1  to 
apply  to  the  balance,  only  as  to 
the  general  fund  with  which  the 
testatrix  was  dealing,  and  to  con- 
stitute a  gift  of  the  balance,  sub- 
ject to  particular  gifts  out  of  that 
balance  which  failed.  Where  the 
gift  is  a  gift  of  the  residue  subject 
to    particular    gifts    which     fail, 
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The  foundation  of  this  general  rule  in  respect  of  lapsed 
legacies  is,  that  the  residuary  clause  is  understood  to  be 
intended  to  embrace  everything  not  otherwise  effectually 
given  ;  because  the  testator  is  supposed  to  take  the  par- 
ticular legacy  away  from  the  residuary  legatee  only  for  the 
sake  of  the  particular  legatee  ;  so  that  upon  the  failure  of 
the  particular  intent,  the  Court  gives  effect  to  the  general 
intent  (g). 

When,  therefore,  from  the  construction  of  the  Will,  the 
presumption  in  favour  of  such  general  intent  is  negatived, 
the  rule  does  not  apply,  and  the  lapsed  legacy  is  undisposed 
of  (/*).     Such  is  the  case  of  a  residuary  bequest  to  several  as 


they  will  fall  into  the  residue, 
even  though  the  failure  does  not 
arise  from  the  happening  or  not 
happening  of  the  event  on  the 
happening  or  not  happening  of 
which  the  Will  directs  such  a  gift 
to  fall  into  the  residue.  Re  Mere- 
dith's Trusts,  3  C.  D.  757. 

(g)  Easum  v.  Appleford,  5  M.  & 
(Jr.  61,  62. 

(h)  By  the  law  before  the  passing 
of  the  Wills  Act,  a  general  bequest 
did  not  operate  as  an  execution  of  a 
general  power  of  appointment, 
unless  the  intention  that  it  should 
so  operate  could  be  collected  from 
the  Will,  but  now  by  sect.  27  of 
that  Act  it  is  enacted  that :  "  A 
becpiest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal 
property  described  in  a  general 
manner,  shall  be  construed  to  in- 
clude any  personal  estate,  or  any 
personal  estate  to  which  such  de- 
scription shall  extend  (as  the  case 
may  be),  which  he  may  have  power 
to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear 
by  the  Will."     The  result  of  this 


is,  that  the  onus  of  proving  that 
the  testator  did  not  intend  to 
execute  the  power  is  now  thrown 
on  those  who  deny  that  the  re- 
siduary bequest  in  question  so 
operates.  The  fact  of  property 
being  specifically  appointed  does 
not,  if  the  appointment  i'ails, 
show  an  intention  that  a  residuary 
gift  should  not  operate  under 
sect.  27,  as  an  execution  of  the 
power.  Re  Spooner's  Trusts,  2 
Sim.  N.  S.  129.  Bernard  v.  Min- 
shull,  Johns.  276.  It  will  be  ob- 
served that  the  .section  says  "  any 
personal  estate  which  he  may  have 
power  to  appoint  in  any  manner 
he  may  think  proper,"  and  applies 
therefore  only  to  a  general  power, 
that  is  a  power  which  is  general  in 
regard  to  its  objects,  not  a  power 
that  is  general  as  regards  the 
manner  of  its  exercise.  Re  Powell's 
Trusts,  39  L.  J.  Ch.  188.  In  the 
case  of  a  limited  power  the  re- 
siduary bequest  must  be  in  such 
terms  as  to  show  an  intention  to 
execute  the  power,  and  must,  of 
course,  be  in  favour  of  an  object  of 
the  power.  But,  when  these  con- 
ditions can   be  found  in  the  re- 
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tenants  in  common  (i)  :    The    share  of    one,    dying   in   the 
testator's  lifetime,  does  not  pass  ;  hecause,  the  testator  having 


siduary  bequest,  the  power  will 
be  lu'ld  to  be  executed;  and  this 
will  be  so  even  though  the  Will 
contain  an  appointment  which 
fails  by  reason  of  the  appointee 
not  being  within  the  power,  and 
the  residuary  legatee  will  in  such 
case  take  the  portion  of  the  fund 
badly  appointed.  Re  Meredith's 
Trusts,  3  C.  1).  757.  Re  Hunt's 
Trusts,  31  C.  D.  308.  There  is  a 
distinction  between  a  general 
power  of  appointment  and  a 
limited  power  of  appointment 
amongst  a  particular  class.  Where 
the  power  of  appointment  is  gene- 
ral, there  is  a  tendency  to  hold 
that  the  appointment,  which  fails 
as  to  the  particular  benefit  in- 
tended to  be  bestowed  on  the 
appointee  named,  makes  the  pro- 
perty part  of  the  general  estate  of 
i/lfy]  the  appointor ;  and  thus  if  a 
person,  having  a  general  power  of 
appointment  by  Will,  bequeath 
the  fund,  the  sirbject  of  appoint- 
ment, to  executors  in  trust,  and 
the  trust  fails  as  regards  the 
particular  object,  the  resulting 
trust  will  be  in  favour  of  the  next 
of  kin,  or  the  residuary  legatee,  as 
the  case  may  be,  of  the  testator, 
and  not  in  favour  of  the  persons 
entitled  in  default  of  appointment. 
Brickenden  v.  Williams,  L.  R.  7 
Eq.  310.  Wilkinson  v.  Schneider, 
L.  R.  9  Eq.  423.  In  Easum  v. 
Appleford,  5  My.  &  (Jr.  56,  where 
the  resulting  trust  was  held  to  be 
in  favour  of  the  persons  entitled 
in  default  of  appointment,  the 
ground  of  decision  was  that  the 
words  of  the  Will  negatived  the 
intention   to   make    the   property 


part  of  the  general  estate  ;  the 
gift  being  construed  as  the  gift  of 
the  balance  of  the  fund  after 
deducting  the  amount  previously 
given  out  of  it,  and  not  as  a  gift  of 
the  entire  fund  subject  to  the 
previous  gift,  as  in  Re  Harries' 
Trust,  Johns.  199.  The  question 
whether  the  donee  of  a  general 
power  of  appointment  has  by  his 
Will  made  the  property  subject  to 
the  power  his  own  for  all  purposes, 
or  has  taken  it  out  of  the  instru- 
ment creating  the  power  only  for 
the  limited  purpose  of  giving  effect 
to  the  particular  disposition,  is  a 
question  of  intention.  The  mere 
appointment  of  an  executor  is  not 
sufficient  in  itself  to  show  an 
intention  to  do  so.  Re  Davies' 
Trusts,  L.  R.  13  Eq.  163.  Me 
Thurston,  32  C.  D.  508.  See 
also  Re  Pinede's  Settlement,  12 
C.  D.  667.  Re  A"an  Hagan,  16 
C.  D.  18.  iielckeringill's  Estate,  17 
C.  D.  151.  Willoughby  Osborne 
t5.  Holyoake,  22  C.  D.  238.  A 
power  of  appointment  in  favour  of 
any  person  or  persons  except  A. 
is  not  a  general  power  within 
sect.  17,  but  may,  it  seems,  be- 
come so  through  the  death  of 
A.  at  the  time  the  power  is 
exercised.  Re  Byron's  Settlement 
[1891],  3  Ch.  474.  A  general 
bequest  will  not  operate  under 
sect.  27  as  an  execution  of  a  powei 
to  appoint  by  Will  or  codicil  ex- 
pressly referring  to  the  power, 
Re  Phillips,  41  C.  D.  417.  Phillips 
v.  Cayley,  43  C.  L).  222,  overruling 
B«    Marsh,  38  C.  U.  630.     Where 


(i)  See  infra,  p.  1327. 
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a  general  power  of  appointment  of 
real  estate  by  deed  or  Will  has 
been  completely  exercised  by  deed, 
a  general  devise  by  the  Will  of  the 
donee  of  the  power  subsequent  to 
the  deed  will  not  fer  se  amount, 
by  virtue  of  sect.  27,  to  an  exercise 
of  a  power  of  revocation  and  new 
appointment  :  Pomfret  v.  Perring, 
5  De  G.  M.  &  G.  775.  Palmer  v. 
Newell,  20  Beav.  32.  Charles  v. 
Burke,  43  C.  D.  223,  note.  Re 
Brace  [1891],  2  Ch.  671.  Where 
there  is  a  general  power  and  a  re- 
siduary gift  dealing  with  property 
of  the  description  included  in  the 
power,  the  power  will  be  executed 
by  virtue  of  sect.  27,  although 
there  may  be  no  reference  in  the 
residuary  gift  to  the  power.  Wilday 
v.  Barnett,  L.  R.  6  Eq.  193.  So  a 
pecuniary  bequest  not  referring  to  a 
general  power  of  appointment  over 
personal  estate  may  operate  under 
sect.  27  as  an  execution  of  the  power. 
Wilday  v.  Barnett,  L.  11.  6  Eq.  193. 
Be  Wilkinson,  L.  R.  4  Ch.  587.  So  a 
general  bequest  contained  in  a  Will 
prior  to  the  instrument  creating 
the  power  may  operate  as  an  exer- 
cise of  the  power,  and  the  execu- 
tion of  the  instrument  containing 
the  powTer  and  the  circumstances 
under  which  it  was  executed  cannot 
be  looked  at  to  show  a  contrary 
intention  :  Boyes  v.  Cook,  14 
C.  D.  53,  questioning  Re  Pauling's 
Settlement,  L.  R.  14  Eq.  20G. 
And  it  would  appear,  notwith- 
standing the  observations  of  Lord 
St.  Leonards  (Sug.  Pow.  8th  ed. 
p.  306),  that,  even  in  the  case  of  a 
power  in  a  settlement  created  by 
the  testator  himself,  it  is  not  neces- 
sary that  the  Will  should  show  an 


intention  to  defeat  the  settlement, 
but  a  residuary  bequest,  though 
defeating  the  settlement,  will 
operate  as  an  execution  of  the 
power,  unless  a  contrary  intention 
appear  in  the  Will.  See  Re 
Clark's  Estate,  14  C.  D.  422,  and 
the  observations  therein  on  Moss 
v.  Harter,  2  Sm.  &  G.  458. 
But,  although  a  settlement  cannot 
be  looked  at  to  find  a  contrary 
intention,  it  may  be  looked  at  to 
see  whether  the  general  bequest 
complies  with  the  power.  Thus 
where  a  testator  in  1858  made  a 
Will  containing  a  general  re- 
siduary devise  ;  and  afterwards 
executed  a  settlement,  whereby  he 
conveyed  to  trustees  certain  free- 
hold property  in  trust  for  him- 
self for  life,  remainder  to  E.  for 
life,  remainder  as  he  by  last  Will 
should  appoint,  and  in  default  for 
E.  in  fee,  and  subsequently  in 
1862  by  a  Will  commencing  "  This 
is  my  last  Will,"  in  pursuance  of 
the  power  in  the  settlement, 
charged  the  freehold  with  an  an- 
nuity and  appointed  executors, 
but  made  no  other  disposition,  and 
both  Wills  were  admitted  to  pro- 
bate, it  was  held  that,  having 
regard  to  the  terms  of  the  power, 
the  testator  had  indicated  an  in- 
tention, that  the  Will  of  1862 
alone  should  operate  as  an  execu- 
tion of  the  power,  and  that  con- 
sequently the  residuary  devise  in 
the  Will  of  1858  was  not  a  due 
execution  of  the  power.  Pettinger 
v.  Ambler,  L.  R.  1  Eq.  510. 
Whether  a  codicil  can  be  read  with 
a  Will  for  the  purpose  of  finding 
a  contrary  intention,  quaere,  Re 
Clark's  Estate,  14  C.  D.  422.      A 
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to  their  number,  it  would  not  be  consistent  with  such  de- 
clared intention  to  give  to  the  survivor  a  larger  proportion  {]). 
So  where  a  testator  gave  one-third  of  the  residue  to  A.,  and 
another  one- third  to  B.,  and  as  to  the  other  one-third  thereof, 
gave  500/.  to  C,  and  the  remainder  thereof  to  D. ;  and  C. 
died  in  the  lifetime  of  the  testator;  it  was  held  that  the 
500/.  belonged  to  the  next  of  kin,  as  undisposed  of  (k). 

Again,  the  testator   may,  by  the   terms   of    the  bequest, 
narrow  the  title  of  the  residuary  legatee,  so  as  to  exclude 


power  to  appoint  a  sum  not  exceed- 
ing a  certain  amount  to  be  raised 
and  applied  as  the  donee  should 
think  fit,  may  be  exercised  by  a 
general  devise  under  sect.  27.  Re 
Jones  34  C.  D.  65.  Sect.  27  has, 
as  we  have  seen,  no  application 
to  limited  powers  of  appointment, 
that  is  to  powers  of  appointment 
limited  as  to  the  objects  or  class 
in  whose  favour  they  may  be  exer- 
cised. In  such  cases  the  question 
whether  a  residuary  devise  or 
bequest  operates  as  an  execution 
of  the  power  is  a  question  of  the 
intention  of  the  testator  to  be 
gathered  from  the  terms  of  the 
Will,  and  it  does  not  seem  useful 
to  set  out  in  detail  the  cases  in 
which  the  question  of  intention 
has  been  determined,  because  the 
question  must  in  each  case  turn 
upon  the  terms  of  the  particular 
Will  and  the  surrounding  circum- 
stances. The  following  are  some 
of  the  principal  cases  which  have 
been  decided  in  late  years  :  Re 
Gratwick's  Trusts,  L.  B.  1  Eq. 
1 77.  Butler  v.  Gray,  L.  E.  5  Ch.  26. 
Wildbore  v.  Gregory,  L.  E.  12  Eq. 
482.  Re  Teape's  Trusts,  L.  E.  16 
Eq.  442.  Thornton  v.  Thornton, 
L.  B.  20  Eq.  599.  Re  Meredith's 
Trusts,   3   C.    1).    757.      Ames  v. 


Cadogan,  12  C.  D.  868.  Re  Swin- 
burne, 27  C.  D.  696.  Von  Brock- 
dorff  v.  Malcolm,  30  C.  D.  172. 
Re  Wait,  30  C.  D.  617.  Re  Hunt's 
Trusts,  31  C.  D.  308.  Re  Mills, 
34  C.  D.  186.  Re  Cotton,  40  C.  D. 
41.     Re  Williams,  42  C.  D.  93. 

(j)  Easum  v.  Appleford,  5  M.  & 
Cr.  56,  62. 

(k)  Lloyd  v.  Lloyd,  4  Beav.  231. 
See  also  Accord.  Skrymsher  v. 
Northcote,  1  Swanst.  566.  Harris 
v.  Davis,  1  Coll.  416.  See  further 
Master  v.  Laprimaudaye,  2  Coll. 
443.  Clowes  v.  Clowes,  9  Sim.  403. 
See  also  Accord.  Lightfoot  v.  Bur- 
stall,  1  Hemm.  &  M.  546,  where 
there  was  a  direction  that  one  of 
the  shares  of  the  residue  on  a  cer- 
tain contingency  should  sink  into 
the  residue,  and  be  held  and  applied 
accordingly.  See  also  Humble  v. 
Shore,  ibid.  550,  note  (a).  7  Hare, 
247.  Sykes  v.  Sykes,  L.  E.  3  Ch. 
301.  Re  Barker's  Estate,  15  C.  D. 
635.  In  the  cases,  however,  of  Craw- 
shaw  v.  Crawshaw,  14C.  D.  817,  and 
Re  Ehoades,  29  C.  D.  142,  where 
in  a  Will  there  was  a  direction  that 
the  respective  shares  should  "  fall 
into  the  residue,"  it  was  held  that 
they  were  not  undisposed  of  by 
the  testator,  but  were  divisible 
among  the  other  legatees. 
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him  from  lapsed  legacies  :  As  where  it  appears  to  be  the 
intention  of  the  testator  that  the  residuary  legatee  should 
have  only  what  remained  after  the  payment  of  legacies  (I). 

Again,  the  testator  may,  by  the  terms  of  the  Will,  so  £™£™£ 
circumscribe  and  confine  the  residue,  as  that  the  residuary  tially. 
legatee,  instead  of  being  a  general  legatee,  shall  be  a  specific 
legatee,  and  then  he  shall  not  be  entitled  to  any  benefit 
accruing  from  lapses,  unless  what  shall  have  lapsed  consti- 
tute a  part  of  the  particular  residue  (m).  Thus,  in  Cook  v. 
Oakley  (n),  A.,  on  board  a  ship,  made  his  Will,  and  gave  to 
his  mother,  if  alive,  his  gold  rings,  buttons,  and  chests  of 
clothes,  and  to  his  executor,  who  was  on  board  with  him, 
his  red  box,  arrack,  and  all  things  not  before  bequeathed ; 
and  at  the  time  of  making  his  Will  he  was  entitled  to  a 
considerable  leasehold  estate  by  the  death  of  his  father,  of 
his  right  to  which  he  was  ignorant :  It  was  holden,  that  A.'s 
executor  was  legatee  of  a  particular  residue,  namely,  of 
what  the  testator  had  on  board  the  ship  ;  and  such  legacy 
excluded  him  from  the  general  residue :  But  that  as  A.'s 
mother  died  in  his  lifetime,  his  rings,  buttons,  and  chests 
of  clothes  lapsed  into  such  particular  residue,  and  devolved 
on  his  executor,  not  as  executor,  but  as  legatee  of  such 
particular  residue  (o)..  And  even  though  the  word  "  residue" 
be  employed  by  the  testator,  yet  if  it  appears,  on  the  con- 
struction of  the  whole  Will,  that  he  meant  to  use  it  in  a  more 
restricted  sense  than  that  of  its  large  and  general  sense,  com- 
prehending whatever  of  his  personal  estates  in  the  events 
which  happen  turns  out  to  be  undisposed  of,  the  Court  is 
bound  to  construe  it  in  such  restricted  sense  (_p). 

(I)  Davers  v.  Dewes,  3  P.  Wms.  (n)  1  P.  Wins.  302. 

40.  Atty.-Gen.  v.  Johnstone,  Ambl.  (o)  See  also  2   Kop.    Leg.    589, 

577.    Gibson  v.  Hale,  17  Sim.  129.  3rd  edit.     De  Trafford  v.  Tempest, 

It  was   said   by   Lord   Eldon,   in  21  Beav.  564. 

Bland  v.   Lamb,  2  Jac.   &  Walk.  {p)  Green  v.  Pertwee,  5  Hare, 

406,  that  very  special  words  are  249.      S.    C.    sub    nom.   Greer   v. 

required  to  take  a  bequest  of  the  Pertwee,  15  L.  J.  Ch.  372.     Jull 

residue  out  of  the  general  rule.  v.  Jacobs,  3  C.  D.  703,  705. 

(m)  Toller,  343. 
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Survivorship  Where  the  residuary  estate  is  bequeathed  to  several  persons 

;sidue  :     .n  -oint  tenanCyf  jf  one  or  more  0f  t}iem  happen  to  die  in  the 

lifetime  of  the  testator,  or  after  his  death,  but  before  the 
severance  of  the  joint  tenancy  (q)  in  the  residue,  their  shares 
in  cases  of  se-  will  survive  to  the  others  (r).  But  if  the  residue  be  given  to 
St^fdUary  several  as  tenants  in  common,  the  shares  of  the  deceased 
shall  not  go  to  the  survivors,  but  shall  devolve  on  the  testator's 
next  of  kin,  according  to  the  Statute  of  Distributions,  as 
so  much  of  the  personal  estate  remaining  undisposed  of  by 
the  Will,  in  case  the  death  happened  in  the  lifetime  of  the 
testator ;  or  shall  go  to  the  personal  representatives  of  the 
deceased  legatee,  in  case  his  death  took  place  after  that  of  the 
testator  (s). 
joint  tenants :  In  Perkins  v.  Baynton  (t),  indeed,  Lord  Thurlow  doubted 
whether  there  could  be  a  joint  tenancy  of  a  money  legacy, 
and  said  that  there  was  no  case  of  a  residue  given  to  persons, 
not  executors,  where  they  have  been  considered  as  joint 
tenants.  But  in  Crookev.  De  Vandes  (it),  Lord  Eldon  stated, 
that  upon  the  doubt  thus  expressed  by  Lord  Thurlow,  he, 
at  the  time  looked  at  some  of  the  original  Wills  in  Doctors' 
Commons,  where  a  construction  had  been  put  on  them,  and 
he  made  up  his  mind  upon  the  point,  upon  which  he  had 
never  had  any  doubt  since,  that  a  simple  bequest  of  a  legacy 
or  a  residue  of  personal  property  to  A.  and  B.,  without  more, 
is  a  joint  tenancy ;  and  it  is  upon  the  other  side  to  show 
from  some  part  of  the  context  applying  to  that  bequest,  that 
the  words  are  not  to  have  their  legal  operation  (x).     Again, 


(7)  As   to   whut  amounts   to   a  (a)  9  Yes.  204. 

severance,  see  post,  p.  1340.  (*)  So  a  joint  tenancy  is  created 

(r)    Webster   v.   Webster,   2   P.  by  a  bequest,  without  any  words  of 

Wins.  347.     Ante,  p.  1080.  severance  to  "children:"  Mence 

(s)  Bagwell  v.  Dry,  1  P.  Wins.  v.    Bagster,  4  De  G.  &  Sm.  162. 

700.     Page  v.    Page,  2   P.   Wms.  Williams  v.  Hensman,  1  Johns.  & 

489.     Painter  v.    Salisbury,  cited  H.  546.     Noble  v.  Stow,  29  Beav. 

in    Bennet  v.    Bachelor,    1    Ves.  409.  Kenworthy  v.  Ward,  1 1  Hare, 

67.     Peat  v.  Chapman,  1  Ves.  Sen.  196.     M'Gregor  v.  M'Gregor,  1  De 

542.     Ante,  pp.  1080,  1322.  G.    F.    &  J.    63;   or    "wife   and 

(0  1  Bro.  C.  C.  118.  children  :  "    Armstrong    v.    Arm- 
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in  Jackson  v.  Jackson  (y),  the  same  learned  Judge  observed, 
that  it  is  clear  that  where  a  residue  of  a  personal  estate, 
consisting  of  a  great  variety  of  particulars,  is  left  to  two 
persons,  their  executors,  administrators,  and  assigns,  the 
effect  is  a  joint  tenancy  (s). 

But  where  a  money  legacy  or  a  residue  is  given  to  more  tenants  in 

,         „  -7-77  common. 

persons  than  one,  by  any  mode  ot  expression  which  denotes 
a  severance,  the  legatees  will  be  tenants  in  common :  As 
where  the  gift  is  to  A.  and  B.,  "  share  and  share  alike  "  (a), 
or  "  equally  to  be  divided  between  them  "  (b),  or  "  respec- 


strong,  L.  R.  7  Eq.  518.  Newill  v. 
Newill,  L.  R.  7  Ch.  253  ;  or  "  sur- 
vivors : "  Jones  v.  Hall,  16  Sim.  500. 
Leigh  v.  Mosley,  14  Beav.  605  ;  or 
"  next  of  kin  :  "  Withy  v.  Mangles, 
10  CI.  &  F.  215.  Baker  v.  Gibson,  12 
Beav.  101.  Secus,  as  to  "  next  of 
kin  under  the  Statute  of  Distribu- 
tions," where  it  is  apparent  that  the 
testator  refers  to  the  statute  as 
denning  not  only  the  persons  who 
are,  but  also  the  title  by  which 
they  are  to  take  :  Horn  v.  Cole- 
man, 1  Sin.  &  G.  169.  See  also 
Godkin  v.  Murphy,  2  Y.  &  Coll. 
351.  Jenkins  v.  Gower,  2  Coll. 
537.  Re  Greenwood's  Trusts,  3 
<Jiff.  390.  Bullock  v.  Dowries,  9 
H.  L.  C.  1.  Re  Ranking'*  Settle- 
ment, L.  R.  6  Eq.  601.  Ante, 
p.  983,  note  (e). 

(y)  9  Ves.  595. 

(-)  See  also  Swaine  v.  Burton, 
15  Ves.  370,  371.  Cookson  v. 
Bingham,  17  Beav.  262.  Morgan  v. 
Britten ,  L.  R.  1 3  Eq.  28.  Before  the 
Married  Women's  Property  Act, 
1882,  where  a  bequest  was  made 
to  a  husband  and  wife,  a  kind  of 
joint  tenancy  was  created  caUed  a 
tenancy  by  entireties,  that  is  to  say, 
the  husband  and  wife  were  treated 
as  one  person  in  law,  and,  as  against 
other  legatees  of  shares  took  only 


one  share  between  them,  and  the 
wife  had  no  equity  to  a  settlement 
out  of  that  share  :  Atcheson  v. 
Atcheson,  11  Beav.  485.  Alder  v. 
Lawless,  32  Beav.  72.  Ward  v. 
Ward,  14  C.  D.  506.  Re  Bryan, 
14  C.  D.  516.  Since  the  Act  the 
husband  and  wife  each  take  one- 
half  of  the  joint  share,  but  the 
tenancy  still  remains,  notwith- 
standing the  statute,  a  tenancy 
by  entireties,  that  is  to  say,  the 
husband  and  wife  are  treated  as  one 
person,  and  only  take  one  share. 
R,  March,  27  C.  D.  166.  Re  Jupp, 
39  C.  D.  148.  A  slight  indication 
that  the  husband  and  wife  shall 
each  take  a  separate  share,  is  suffi- 
cient to  prevent  the  application  of 
the  doctrine  that  they  take  one 
share  between  them.  Dias  v.  De 
Li  vera,  5  A.  C.  123.  Re  Dixon, 
42  C.  D.  300.     See  ante,  p.  961. 

(a)  Heathe  v.  Heathe,  2  Atk. 
122.  Norman  r.  Fraser,  3  Hare, 
84 ;  or  "  in  equal  shares  :  "  Brown 
v.  Oakshott,  24  Beav.  254. 

(/»)  Bryan  r.  Twigg,  L.  R.  3  Eq. 
433.  L.  R.  3  Ch.  183.  Where  a 
testator  gave  one-fourth  of  his 
residuary  estate  to  trustees,  in  trust 
for  his  wife  for  life,  and,  after 
her  decease,  in  trust  for  and  to  be 
equally   divided   amongst   all    lii- 
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tively  "(<)>  or  "between  them  "  (d),  or  "  participate  "  (e). 
Again,  where  there  is  a  bequest  to  A.  for  life,  and  after  her 
decease,  to  her  children,  when  they  arrive  at  the  age  of 
twenty-one  years,  the  children  who  attain  twenty-one  will 
necessarily  take  as  tenants  in  common,  though  there  are  no 
words  of  severance  used  in  the  bequest ;  because  it  has  been 
said,  it  is  contrary  to  the  rule  of  law  that  persons,  who  are 
to  take   at   different  times,   can  take  as  joint  tenants  (/). 


children  who  should  he  then  living, 
and  the  issue  of  such  of  them  as 
should  he  then  dead,  such  issue 
taking  only  the  part  or  share  which 
his,  her,  or  their  deceased  parent  or 
parents  would  have  heen  entitled 
to  if  living  ;  and  two  children,  and 
two  grandchildren  the  issue  of  a 
deceased  child  of  the  testator,  were 
living  at  the  death  of  the  widow  ; 
it  was  held  that  the  two  grand- 
children took,  as  between  them- 
selves, as  joint  tenants,  and  not  as 
tenants  in  common :  Bridge  v. 
Yates,  12  Sim.  645.  See  also 
Amies  v.  Skillern,  14  Sim.  428. 
Penny  v.  Clarke,  1  D.  G.  F.  &  J. 
431,  432,  per  Turner,  L.  J.,  Leak  v. 
M'Dowall,  32  Beav.  28.  Lanphier 
v.  Buck,  2  Dr.  &  Sm.  484.  Heas- 
man  v.  Pearse,  L.  B.  11  Eq.  522. 
L.  E.  7  Ch.  275.  Hodges  r.  Grant, 
L.  B.  4  Eq.  140. 

(c)   Heathe  v.  Heathe,   2  Atk. 
122.     So  if  there  be  a  bequest  to 

A.  for  life,  with  remainder  to  B.  C. 
and  D.,  with  a  substitutional  gift  of 
their  "respective  shares,"  in  case 
of  the  death   of   any    of    them ; 

B.  C.  &  D.  take  as  tenants  in 
common  :  Ive  v.  King.  16  Beav. 
46.  See  also  Shepherdson  v.  Dale, 
12  Jur.  N.  S.  156.  But  a  bequest, 
in  case  of  the  death  of  any  one  of 
several  legatees  before  his  or  her 
share  shall  become  payable, "  to  his 


or  her  children  respectively,"  is  a  gift 
to  such  children  as  joint  tenants  : 
Re  Hodgson's  Trusts,  1  K.  &  J. 
178. 

(d)  Lashbrook  v.  Cock,  4  Mer. 
70.  Bichardson  v.  Bichardson,  14 
Sim.  526.  Att.-Gen.  v.  Fletcher, 
L.  B.  13  Eq.  128.  A  gift  to  two, 
"  with  benefit  of  survivorship," 
as  to  a  moiety  is  a  tenancy  in 
common  :  Paterson  v.  Bolland,  28 
Beav.  347.  See  also  Haddelsey  v. 
Adams,  22  Beav.  266.  Byves  v. 
Byves,  L.  B.  11  Eq.  539.  A  gift  of 
a  residue  to  be  equally  disposed 
of  between  five  of  the  testator's 
children,  whom  he  named,  is  a 
gift  to  them  as  tenants  in  com- 
mon :  In  the  goods  of  Pile,  2  Sw. 
&  Tr.  628.  See  further  as  to  what 
are  words  of  severance,  Armstrong 
v.  Armstrong,  L.  B.  7  Eq.  518. 
.Re  Wilford's  Estate,  11  C.  D.  267. 
(e)  Bobertson  v.  Fraser,  L.  B.  6 
Ch.  696. 

(/)  Woodgate  v.  Unwin,  4  Sim. 
129.  This  reason  is  ill-founded 
(see  Kenworthy  v.  Ward,  11  Hare, 
196.  M'Gregor  v.  M'Gregor,  1 
De  G.  F.  &  J.  63.)  But  the 
decision  itself,  may,  it  should 
seem,  be  supported  on  the  ground 
that  all  joint  tenants  must  take 
the  same  quantity  of  interest, 
whereas  in  that  case  some  of  the 
co-tenants     might     take     vested, 
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"Where,  however,  words  which,  according  to  the  ordinary- 
rule,  constitute  a  tenancy  in  common,  are  combined  with,  or 
followed  by,  others  which  would  make  a  tenancy  in  common 
inconsistent  with  the  manifest  design  or  the  subsequent 
bequest  of  the  testator,  they  may  be  taken  to  indicate,  not 
the  nature,  but  the  proportion  of  the  interest  each  party  is 
to  take :  As  where  there  is  a  bequest  to  two  persons 
"  respectively  in  equal  shares  "  of  the  interest  and  dividends 
only  of  the  residue  of  the  testator's  estate,  and  the  corpus  of 
the  residue  is  not  to  be  divided  or  possessed  until  after  the 
decease  of  the  two,  and  then  it  is  to  be  divided  amongst  such 
of  their  children  only  as  shall  be  living  at  the  death  of  the 
survivor,  per  capita  and  not  per  stirpes  (g). 

A  considerable  difficulty  arises  where  words  of  severance  'Words  of 
are  used  in  the  bequest,  sufficient  to  constitute  a  case  of  to  what  period 
tenancy  in  common,  accompanied  by  words  of  survivorship,  they  iefer- 
inconsistent  with  such  a  tenancy  ;  as  if  a  residue  be  be- 
queathed  to   two    or   more   equally  to   be    divided  between 
them,  and  the  survivors  or  survivor  of  them(h).     In  Cripps 
v.  Wolcott \i),  Sir  J.  Leach,  V.-C,  said,  that  he  considered 
it  now  settled,  that  in  the  case  of  such  a  bequest,  if  there  be 
no   special  intent  to  be  found  in  the  Will,  the  survivorship 
is  to  be  referred  to  the  period  of  division  :  And  that  if  no 

others    contingent    interests,  ibid.  ley     v.     Cook,     3     Drew.      662. 

Where,  however,  there  is  a  gift  to  Cranswick  v.   Pearson,   31    Beav. 

A.  for  life,  and  afterwards  to  his  626.     See  also  Edwardes  v.  Jones, 

children,  and  the  vesting  of  their  33     Beav.      348.        Re      White's 

shares    is    not    made     contingent  Trusts,  1  Johns.  656.     Re  Phene's 

on  attaining  twenty-one,  they  take  Trusts,  L.  R.  5  E<p  346.     Apple- 

as  joint  tenants,  notwithstanding  ton  v.  Rowley,  L.   R.  8  Eq.   139. 

they   came    into  esse  at  different  Bryan    v.    Twigg,    L.    R.    3    Ch. 

periods  :  Ruck  v.  Barwise,  2  Dr.  &  183. 

Sm.  510.  (/()   See  Taaffe  v.  Conmee,   10 

(g)  Pearce  v.   Edmeades,  3   Y.  H.  L.  C.  64,  78,  as  to  the  validity 

&   C.    246.     See    also    dime    v.  of  such  a  limitation,  and  the  dis- 

Gould,  4  Beav.  117.     McDermott  tinction  between  such  a  survivor- 

v.  Wallace,  5  Beav.  142.     Vander-  ship,  and  that  involved  in  an  estate 

plank  v.  King,  3  Hare.  1.     Doe  v.  of  joint  tenancy.     See  also  Had- 

Royle,    13    Q.    B.     100.      Abrey  delsey  v.  Adams,  22  Beav.  266. 

r.  Newman,  16  Beav.  431.     Beg-  (i)  4  Madd.  15. 

W.E. — VOL.    II.  F   F 
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previous  interest  be  given  in  the  legacy,  then  the  period  of 
division  is  the  death  of  the  testator,  and  the  survivors  at  his 
death  will  take  the  whole  legacy  :  But,  if  a  previous  life 
estate  be  given,  then  the  period  of  division  is  the  death  of 
tenant  for  life,  and  the  survivors  at  such  death  will  take  the 
whole  legacy  (k). 


(k)  This  rule,  though  certainly 
opposed  to  several  previous  cases, 
and  regarded  by  very  high  autho- 
rity (see  the  judgments  of  Lord 
Cottenham,  in  Pearson  i:  Casa- 
major,  1  Maclean  &  Rob.  App. 
Cases,  714,  and  in  Wordsworth  v. 
Wood,  4  M.  &  Cr.  645,  and  of 
Lord  Campbell,  S.  C.  in  Dom.  Proc. 
1  H.  L.  C.  156)  as  not  settled,  has 
been  frequently  recognized  and 
acted  upon,  and  is  now  fully  estab- 
lished :  See  Dorville  v.  Wolff,  15 
Sim.  510.  Davies  v.  Thorne,  3  De 
G.  &.  Sm.  347.  Neathway  v.  Reed, 
3  De  G.  M.  &  G.  18.  Spurrell  v. 
Spnrrell,  11  Hare,  54.  Huffam  v. 
Hubbard,  16  Beav.  579.  McDonald 
v.  Bryce,  ibid.  581.  Carver  v. 
Burgess,  18  Beav.  541  ;  affirmed,  7 
De  G.  M.  &  G.  96.  Stevenson  v. 
Gullan,  18  Beav.  590.  Be  Prit- 
chard's  Trust,  3  Drew.  163.  Lit- 
tlejohns  v.  Household,  21  Beav. 
29.  Howard  v.  Howard,  ibid.  550. 
Hind  v.  Selby,  22  Beav.  373.  Lill 
v.  Lill,  23  Beav.  446.  Cambridge 
>:  Rous,  25  Beav.  415.  Nevill  r. 
Boddam,  28  Beav.  554.  Hearn  v. 
Baker,  2  K.  &  J.  383.  Vorley  v. 
Richardson,  8  De  G.  M.  &  G.  126. 
( !rawhall's Trusts, ibid.  480.  Knight 
>:  Poole,  32  Beav.  548.  Drake- 
ford  v.  Drakeford,  33  Beav.  43. 
Blackmore  v.  Snee,  1  De  G.  &  J. 
454.  Taaffe  v.  Conmee,  10  H.  L. 
< '.  <>4.  Lewis  v.  Templer,  33 
Beav.    625.     See    also    Gibbs     v. 


Tait,  8  Sim.  132.  Taylor  v.  Be- 
verley, 1  Coll.  108.  Watson  v.. 
England,  15  Sim.  1.  Turing  v. 
Turing,  15  Sim.  139.  Belt  v.  Slack, 

1  Keen,  238.  Eaton  v.  Barker,  2 
Coll.    124.      Wagstaff  v.   Crosby,. 

2  Coll.  746.  Corneck  v.  Wadman, 
L.  R.  7  Eq.  80.  Marriott  v.  Abell, 
L.  R.  7  Eq.  478.  But  although, 
according  to  the  doctrine  of  Cripp* 
i -.Wulcott,  survivorship  is  to  be  re- 
ferred to  the  period  of  distribution, 
that  is,  where  the  gift  is  immediate 
to  the  death  of  the  testator,  so  as 
to  make  it  merely  a  provision 
against  lapse,  yet  the  doctrine  will 
not  apply  if  the  words  of  the  Will 
sIiiiav  that  the  survivorship  is  to 
be  referred  to  a  period  other  than 
that  of  distribution.  Thus  in  Bowers 
v.  Bowers,  L.  R.  5  Ch.  244,  the 
Court  of  Appeal,  reversing  the  de- 
cision of  Malms,  V.-C,  held  where 
there  was  an  immediate  gift  to 
four  residuary  legatees  and  de- 
visees  in  equal  shares,  with  benefit 
of  survivorship  in  case  any  of 
them  should  die  without  issue, 
and  in  case  any  of  them  should 
die  leaving  children,  then  the 
shares  whether  original  or  accru- 
ing of  each  so  dying  to  go  to  such 
children,  that  the  clause  of  sur- 
vivorship and  the  limitation  over 
to  the  children  of  the  legatees  were 
not  confined  to  the  lifetime  of  the 
testator,  and  intended  merely  to 
guard  against  lapse,  and  that  the 
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But  although  the  rule  in  Cripps  v.  Wolcott  is  conformable 
to  reason  and  common  sense,  yet  a  testator  is  not  bound  to 
adopt  that  mode  of  disposing  of  his  property ;  and  if  he 
express  a  different  intention  according  to  the  natural  import 
of  the  words  of  his  Will,  the  Court  must  carry  that  intention 
into  effect  (l). 


residuary  legatees  did  not  upon 
surviving  the  testator  at  once  ac- 
quire indefeasible  interests  in  their 
shares  :  and  Lord  Hatherley  in 
his  judgment  repeated  a  dis- 
approval which  he  had  previously 
expressed  (in  Cooper  v.  Cooper,  1 
K.  &  J.  658)  of  the  doctrine  laid 
down  in  Clayton  v.  Low,  5  B.  & 
Aid.  656,  that  where  a  testator 
mentions  all  the  contingencies,  so 
that  the  first  taker  must  die  under 
some  one  or  other  of  the  circum- 
stances mentioned,  you  are  to  add 
them  together  so  as  to  make  a 
certainty,  and  then  treat  the  case  as 
if  the  gift  over  were  simply  in  case 
he  shall  happen  to  die  and  restrict 
the  happening  of  that  event  to 
the  testator's  lifetime  in  order  to 
satisfy  the  words  importing  con- 
tingency. Nor  does  the  case  of 
Home  v.  Pillans,  2  M.  &  K.  15, 
decide  that  indefeasible  vesting  is 
not  without  absolute  necessity  to 
be  suspended  beyond  the  period  of 
distribution  ;  for  though  the  Court 
no  doubt  leans  to  that  construc- 
tion, yet  it  cannot  on  that  ground 
depart  from  the  plain  natural 
meaning  of  the  words  which 
the  testator  has  used.  See  Cor- 
neck  v.  Wadman,  L.  R.  7  Eq. 
80,  in  which  case  the  words  "  with 
benefit  of  survivorship  "  were  held 
to  refer  to  the  period  when  the 
shares  of  the  children  became  ab- 
solutely  vested  and  not    to    the 


time  of  payment ;  and  Marriott  v. 
Abell,  ibid.  478.  The  rule  was 
formerly  thought  to  be  otherwise 
as  to  real  estate  ;  it  being  con- 
sidered that  indefinite  words  of 
survivorship  should  be  referred  to 
the  death  of  the  testator,  but  it 
has  been  expressly  decided  bjr  the 
Lords  Justices  that  the  rule  applies 
to  real  as  well  as  personal  estate  : 
Be  Gregson's  Estate,  2  De  G.  J. 
&  Sm.  428,  overruling  Doe  v. 
Prigg,  8  B.  &  C.  231.  As  to  the 
period  to  which  the  word  "  then  " 
is  to  be  referred,  in  a  bequest  to  a 
class  of  persons  "then  living,"  see 
Archer  v.  Jegon,  8  Sim.  446.  Gas- 
kell  v.  Holmes,  3  Hare,  438.  1 
Jarm.  851,  note  (m),  4th  edition, 
and  the  cases  there  cited.  lie 
Eggington's  Trusts,  3  Drewr.  202. 
Olney  v.  Bates,  ibid.  319.  Ante,  p. 
987,  note  (u).  Heasman  v.  Pearse, 
L.  R.  11  Eq.  522,  7  Ch.  660. 

(1)  White  v.  Baker,  2  De  G.  F. 
&  J.  55.  Wilmot  v.  Flewitt,  11 
Jur.  N.  S.  820.  Evans  v.  Evans, 
25  Beav.  81.  Thus  the  rule  may 
not  be  applicable  where  the  ques- 
tion is  as  to  the  effect  of  words 
referring  to  survivorship  in  divest- 
ing a  vested  interest,  especially  in 
instances  of  gifts  to  children  after 
the  determination  of  a  previous 
life  estate  :  See  Bouverie  v.  Bou- 
verie,  2  Phill.  Ch.  C.  349.  Tribe 
r.  Newland,  5  D.  G.  M.  &  G.  236. 
Knight  v.  Knight,  25  Beav.  111. 
f  f  2 
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It  may  be  here  mentioned,  that  the  word  "  surviving  "  has 
been  construed  "  other,"  to  give  effect  to  the  apparent  in- 
tention (ra).  Thus  where  a  fund  is  given  between  a  class  or 
number  of  persons  as  tenants  in  common  for  life,  with 
interests  in  the  nature  of  remainders  to  their  children  re- 
spectively, and  a  valid  provision  is  made  that  in  the  event 
of  the  death  and  failure  of  issue  of  any  of  the  original  takers, 
the  share  of  the  original  taker  or  takers  so  circumstanced 
shall  go  to  the  survivors  or  survivor  of  them,  the  words 
"survivors  or  survivor"  may,  if  the  scheme  of  the  Will 
requires  it,  be  considered  as  an  expression  of  contrast  used 
for  the  purpose  of  distinguishing  the  takers  not  so  circum- 
stanced, and  therefore  as  meaning  "  others  or  other  "  (n) : 


Evans  v.  Evans,  ubi  supra.  Berry 
v.  Briant,  2  Dr.  &  Sm.  1.  So 
where  there  was  a  gift  for  life 
followed  by  a  gift  to  the  surviving 
children  of  B.  &  C,  or  their 
heirs  and  assigns,  it  was  held  that 
the  rule  did  not  apply,  and  that 
the  period  of  survivorship  was  the 
death  of  the  testator  :  Re  Hopldns' 
Trusts,  2  Hemm.&M.  411.  Butit 
must  be  taken  as  the  deliberate 
doctrine  of  the  Court  to  apply 
the  rule  in  every  case  where  no 
very  cogent  reasons  militate 
against  such  a  construction,  ibid. 
414. 

(m)  See  ante,  p.  937,  note  (t), 
where  other  cases  on  this  subject 
are  set  out. 

(n)  The  case  of  Lucena  v.  Lu- 
cena,  7  C.  D.  255,  seems  to  es- 
tablish the  following  propositions  : 
(i.)  That  where  there  is  a  gift  to 
children  in  shares,  and  a  gift  over 
to  the  surviving  children  of  the 
share  or  shares  of  those  dying 
without  issue,  coupled  with  a  gift 
over  in  the  case  of  all  the  children 
dying  without  issue,  the  word 
"  surviving  "  will,  in  the  absence 


of  anything  in  the  Will  to  show  a 
contrary  intention,  be    construed 
"other."     (ii.)  That  this  construc- 
tion will  obtain  even  though  some 
of  the  shares  are  settled  and  some 
not.     (iii.)  That,  if  all  the  shares 
are  settled,  the  word  "surviving  " 
may  be  construed  not  as  "  others," 
but  as  meaning  those  who  survive 
actually  in  person,  or  figuratively 
in  issue,  taking  an  interest  under 
the  Will ;  but  that,  if  some  shares 
are  settled  and  some  are  not,  this 
construction  is  not  admissible.     In 
the  absence  of  a  gift  over  in  the 
event  of  the  death  of  all  the  chil- 
dren of  the  testator  taking  shares 
under  the  Will,  the  fact  that  the 
original  shares  are  all  settled  by 
the  Will,  and  that  the  accruing 
shares  which  the  survivors  take  in 
the  share  of  a  child  who  dies  with- 
out issue  are  settled  in  the  same 
way  as  the  original  shares,  is  not 
by  itself  sufficient  to  show  that  the 
word  "survivors"  is  used  other- 
wise than  in  its  proper  sense,     lie 
Benn,  29  C.  D.  839.     There  are 
cases  which  seem  to  support  the 
contention   that   a   settlement    of 
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But  the  word  "  survivor  "  must  receive  its  natural  construc- 
tion, and  not  be  read  as  meaning  "  other,"  unless  the  nature 
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shares  without  an  ultimate  gift 
over  is  sufficient,  but  it  has  never 
been  decided  that  it  is  so,  and  none 
of  the  latter  cases  tend  to  recog- 
nize it  as  by  itself  sufficient,  per 
Cotton,L. 3., ibid.  It  will  be  observed 
that  in  Waite  v.  Littlewood,  L. 
R.  8  Ch.  70,  the  case  in  which 
Lord  Selbome  first  suggested  what 
may  be  called  the  stirpital  con- 
struction of  the  word  "  surviving  " 
or  "  survivors,"  there  was  an  ulti- 
mate gift  over  in  the  event  of  the 
death  of  all  the  children.  Wake  v. 
Yarah,  2  C.  D.  348  is  another  in- 
stance where  the  ultimate  gift 
over  on  the  death  of  all  the 
children  of  the  testator  without 
issue  led  to  the  word  "  survivor," 
in  a  clause  of  accruer,  being  con- 
strued "  other."  In  that  case  the 
testator  left  the  residue  of  his 
estate  in  equal  shares  to  his  three 
children  for  their  respective  lives  ; 
there  was  an  accrual  clause  and 
an  ultimate  gift  over  in  the  event 
of  the  death  of  all  the  children 
without  issue  :  and  the  stirpital 
construction  of  the  accrual  clause 
was  adopted  in  favour  of  the 
issue  of  a  child  of  the  testator, 
although  that  child  predeceased 
the  last  survivor  of  the  three 
children.  In  Beckwith  v.  Beck- 
with,  46  L.  J.  Ch.  98,  where  the 
Will  -was  very  similar  but  there 
was  no  ultimate  gift  over  in  the 
event  of  the  death  of  all  the 
children,  the  Court  construed  "  sur- 
vivor" strictly,  and  refused  to 
adopt  the  stirpital  construction. 
The  importance  of  the  gift  over 
uii  failure  of  issue  of  all  the  objects 


as  justifying  the  construction  of 
"  surviving  "  or  "  survivors"  other- 
wise than  literally,  is  dwelt  on  by 
Kay,  J.,  in  his  judgment  in  Re  Bow- 
man, 41  C.  D.  525,  531,  where  he 
says  that  the  decisions  seem  to  him 
to  establish  the  following  proposi- 
tions :  (1.)  Where  the  gift  is  to 
A.,  B.,  and  C,  equally  for  their 
respective  lives,  and  after  the 
death  of  any  to  his  children,  but 
if  any  die  without  children  to  the 
survivors  for  life  with  remainder 
to  their  children,  only  children  of 
survivors  can  take  under  the  gift 
over.  See  Re  Horner's  Estate,  19 
C.  L>.  186.  Re  Benn,  29  C.  D.  839. 
(2.)  If  to  similar  words  there  is 
added  a  limitation  over,  if  all  the 
tenants  for  life  die  with  out  children, 
then  the  children  of  a  predeceased 
tenant  for  life  participate  in  the 
share  of  one  who  dies  without 
children  after  their  parent.  See 
Waiter  Littlewood,  L.R,  8  Ch.  70. 
Wake  v.  Yarah,  2  C.  D.  348.  Bad- 
ger v.  Gregory,  L.  R.  8  Eq.  78.  (3.) 
They  also  participate,  although 
there  is  no  general  gift  over, 
where  the  limitations  are  to  A., 
B.,  and  C,  equally  for  their  re- 
spective lives  and  after  the  death 
of  any  to  his  children,  and  if  any 
die  without  children  to  the  sur- 
viving tenants  for  life  and  their 
respective  children,  in  the  same 
manner  as  their  original  shares. 
See  Hodge  v.  Foot,  34  Beav.  349. 
Re  Walker's  Estate,  12  C.  D.  205. 
It  will  be  seen  from  the  above 
propositions  that  the  learned 
Judge  does  not  consider  a  general 
sift  over  on  the  extinction  of  the 
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of  the  disposition  itself,  or  the  context  of  the  Will,  renders  a 
departure  necessary  to  effectuate  the  apparent  intention  of 
the  testator  (o) . 

In  Barber  v.  Barber  (p),  a  testator  by  his  Will  directed, 
that  in  the  event  of  the  death  of  his  son  and  daughter  under 


class  an  absolute  sine  qua  non. 
It  will  be  remembered,as  is  pointed 
out  in  this  judgment,that  although 
there  may  be  older  decisions  which 
seem  to  show  that  "  survivors :' 
may  easily  be  construed  "  others," 
yet  the  tendency  of  modern  de- 
cisions is  to  adhere  as  closely  as 
may  be  to  a  literal  construction, 
and,  only  in  cases  of  ambiguity  to 
adopt  that  possible  meaning  of 
words,  which  is  most  in  conformity 
Avith  the  general  scheme  of  the 
Will,  and  avoid  the  consequence 
which  the  testator  can  hardly  have 
deliberately  intended.  So  again, 
in  the  recent  case  of  King  v. 
Frost,  15  A.  C.  548,  Lord  Mac- 
naghten  6ays  that  the  construction 
of  the  words  "  survivors  and  sur- 
vivor "  as  "  others  or  other  "  is  not 
to  be  adopted,  unless  it  is  required 
to  carry  out  an  intention  apparent 
on  the  face  of  the  Will  which 
would  otherwise  remain  unful- 
filled. It  will  be  observed  in  that 
case  it  was  sought  as  an  alterna- 
tive construction  to  construe  "  sur- 
vivor "as  "longest  liver,"  and  to 
say  that  the  "  longest  liver"  dying 
without  issue,  took  under  the  ac- 
cruer clause  the  share  which  had 
been  given  to  him  for  life  with 
remainder  to  his  children  in  tail, 
on  his  own  death  as  the  survivor. 
This  construction  was  based  on  de- 
cisions of  Jessel,  M.  R.,  in  Madan 
v.  Taylor,  45  L.  J.  Ch.  539,  of 
Fry,  J.,  in  Davidson  v.  Kimpton, 


18  C.  D.  213,  and  of  Chitty,  J., 
in  Re  Roper's  Estate,  41  C.  D.  409, 
but  Lord  Macnaghten  refused  to 
adopt  this  construction  whereby 
ihe  longest  liver  as  survivor  would 
on  his  own  death  without  issue 
take  indefeasibly  the  share  origi- 
nally intended  for  him  and  his 
children.  The  view  adopted  by 
Lord  Macnaghten  adverse  to  the 
decisions  in  the  above  cases  seems 
to  have  been  the  view  adopted  by 
Kay,  J.,  in  Re  Mortimer,  54  L.  J. 
Ch.  414,  and  North,  J.,  in  Askew 
v.  Askew,  57  L.  J.  Ch.  629,  sub- 
sequently to  the  decision  of  Jessel, 
M.  R.,  and  also  the  view  adopted 
by  Sir  W.  Page  Wood  in  Re 
Corbett's  Trusts,  Johns.  591,  prior 
to  that  decision. 

(o)  Crowder  v.  Stone,  3  Russ. 
217.  Cromek  v.  Lumb,  3  Y.  & 
Coll.  565.  Leeming  v.  Sherratt,  2 
Hare,  14.  Smith  v.  Osborne,  6 
H.  L.  C.  375,  393.  Re  Horner's 
Estate,  19  C.  D.  186.  Re  Benn,  29 
C.  D.  839.  "  Survivors"  has  never 
been  read  "  others  "  when  the  gift 
over  is  to  a  separate  and  distinct 
class :  De  Garagnol  v.  Liardet,  32 
Beav.  608.  When  the  word  "  sur- 
vivor" is  applied  to  a  class  of  per- 
sons and  individuals  of  that  class 
are  named,  its  natural  meaning  is 
"  the  longest  liver  of  those  who  are 
named  : "  Taafl'e  v.  Conmee,  10  H. 
L.  C.  64. 

(p)  3  My.  &  Cr.  688. 
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twenty-one,  the  property  bequeathed  to  them  should  devolve 
on  and  become  the  property  of  four  persons,  each  'particularly 
named  and  described,  to  be  divided  betwixt  them  in  equal 
proportions,  and  to  their  heirs  for  ever ;  which  last-mentioned 
four  persons  he  appointed  executors,  and  he  afterwards 
appointed  two  other  executors  :  One  of  the  four  persons,  and 
also  both  of  the  after  appointed  executors,  renounced  probate, 
and  declined  to  act :  It  was  not  disputed  that  the  bequest 
made  to  these  four  persons  was  made  to  them  as  executors : 
that  is,  on  condition  that  they  took  upon  themselves  that 
office,  and  consequently,  that  the  one  who  had  renounced 
oould  not  claim  his  share  (q)  :  But  on  the  one  hand,  it  was 
insisted  that  his  share  was  a  lapsed  legacy,  and  went  to  the 
next  of  kin  of  the  testator ;  while,  on  the  other  hand,  the 
three  other  persons  named  as  residuary  legatees  with  him 
who  had  renounced,  contended  that  they  were  entitled  to 
the  residue  in  thirds,  including,  therefore,  the  share  destined 
for  him :  Lord  Cottenham  decided  that  they  were  not  so 
entitled,  but  that  the  share  had  become  undisposed  of,  and 
belonged  to  the  next  of  kin  :  And  his  Lordship,  in  giving 
judgment,  made  the  following  observations  : 

"  The  question  to  be  decided  is,  who  are  the  legatees  ?  It 
is  quite  clear  that,  if  the  legatees  had  not  been  appointed 
executors  the  gift  to  them  would  have  created  a  tenancy 
in  common,  and  therefore,  that,  upon  the  failure  of  the 
gift  to  any  one,  his  share  would  have  been  undisposed  of,  and 
that  the  three  others  could  not  have  claimed.  And  it  is 
equally  clear  that,  if  any  other  condition  had  been  imposed 
upon  these  four  tenants  in  common,  upon  which  their  title 
to  the  legacy  was  to  depend,  and  one  had  refused  to  perform 
the  condition,  his  share  would  have  been  undisposed  of,  and 
that  the  other  three  could  not  have  claimed  it.  The  ground 
upon  which  the  title  of  the  executors  who  proved  is  rested, 
leaves  these  propositions  untouched  :  for  it  stands  upon  this 
ground,  that  the  gift  is  to  a  class,  and  that  the  three  executors 
who  proved  constituted  the  class  :  and  it  was  contended  that 
(q)  See  ante,  p.  1147. 
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there  was  110  distinction  between  a  gift  to  executors  as  tenants 
in  common,  and  a  gift  to  certain  persons  as  tenants  in  common 
-who  are  afterwards  appointed  executors. 

"  This,  as  all  other  questions  of  construction,  must  depend 
upon  the  intention.  A  gift  to  a  class  implies  an  intention 
to  benefit  those  who  constitute  the  class,  and  to  exclude  all 
others ;  but  a  gift  to  individuals  described  by  their  several 
names  and  descriptions,  though  they  may  together  constitute 
a  class,  implies  an  intention  to  benefit  the  individuals  named. 
In  a  gift  to  a  class  you  look  to  Lhe  description,  and  inquire 
what  individuals  answer  to  it ;  and  those  who  do  answer  to 
it  are  the  legatees  described.  But  if  the  parties  to  whom  the 
legacy  is  given  be  not  described  as  a  class,  but  by  their  in- 
dividual names  and  additions,  though  together  constituting  a 
class,  those  who  may  constitute  the  class  at  any  particular 
time  may  not,  in  any  respect,  correspond  with  the  description 
of  the  individuals  named  as  legatees.  If  a  testator  give  a 
legacy  to  be  divided  amongst  the  children  of  A.  at  a  particular 
time,  those  who  constitute  the  class  at  the  time  will  take  ; 
but  if  the  legacy  be  given  to  B.,  C,  and  D.,  children  of  A.,  as 
tenants  in  common,  and  one  die  before  the  testator,  the  sur- 
vivors will  not  take  the  share  of  the  deceased  child.  The 
question  must  be,  was  the  intention  to  bequeath  to  those  who 
might  at  the  time  constitute  the  class,  or  to  certain  indivi- 
duals, who,  it  was  supposed,  would  constitute  it  ?  Such 
would  appear  to  be  the  question  to  be  asked,  and  the  point 
to  be  ascertained:  but  the  more  important  inquiry  is,  whether 
the  authorities  justify  and  support  this  view  of  the  case. 

"In  Page  v.  Page  (r),  decided  by  Lord  King  in  1728,  and 
approved  by  Lord  Talbot  in  1734,  there  was  the  gift  of  a 
residue  to  six  persons,  to  each  one-sixth ;  and  they  were 
appointed  executors  :  It  was  held  that  the  one-sixth  of  one 
who  died  in  the  lifetime  of  the  testator  lapsed  for  the  next  of 
kin.  In  this  case  there  is  a  gift  to  four  equally,  to  be  divided 
betwixt  them,  i.e.  to  each  one-fourth.     In  Oicen  v.  Owen  (s), 

(r)  2    P.  Wins.  489.    Ante,   p.  (s)  1  Atk.  494.     Ante,  p.  1080. 
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the  testator  gave  the  residue  of  his  estate  to  his  two  nieces, 
to  be  equally  divided  between  them,  and  appointed  them 
executrixes  :  One  died  in  the  testator's  lifetime  :  And  Lord 
Hardwicke  said  that  he  had  followed  Page  v.  Page  in 
Holderness  v.  Reyner ;  and  that  the  reasoning  of  Sir  J. 
Jekyll,  in  Hunt  v.  Berkley  (t),  could  not  be  supported;  and 
held  that  the  share  intended  for  the  deceased  niece  lapsed 
for  the  benefit  of  the  next  of  kin,  and  did  not  go  to  the 
surviving  niece. 

"  In  Knight  v.  Gould(u),  the  gift  was  of  the  residue  'to  my 
executors  hereinafter  named,  to  pay  my  debts,  legacies,  &c, 
and  also  to  recompense  them  for  their  trouble,  equally 
between  them; '  and  three  persons  were  then  named  executors, 
one  of  whom  died  in  the  testator's  lifetime  :  And  Sir  John 
Leach  first,  and  Lord  Brougham,  upon  appeal,  held,  that 
the  two  survivors  were  entitled  to  the  whole :  The  latter 
relied  upon  two  grounds  principally  ;  first,  that  the  persons 
to  take  were  those  who  were  to  perform  the  duties,  and  the 
survivors  were  such  persons ;  secondly,  that  the  gift  was  to 
the  executors  as  a  class  in  terms  ;  for  the  words  '  hereinafter 
named  '  were  mere  surplusage,  inasmuch  as  the  result  would 
have  been  the  same  if  they  had  been  omitted,  it  being  abso- 
lutely necessary  to  name  them  in  order  to  appoint  them.  In 
that  case  the  gift  was  to  executors  described  as  such,  in  this 
it  is  to  individuals  particularly  named  and  described.  In 
that,  the  fund  given  was  what  should  remain  after  part  had 
been  administered.  Those  who  were  to  take  and  those  who 
were  to  administer  were  considered  as  identical. 

"  The  result,  therefore,  of  the  authorities,  supposing  them 
strictly  to  apply,  is  in  favour  of  the  claim  of  the  next  of  kin. 
There  is  the  case  of  Page  v.  Page,  decided  by  Lord  King 
and  approved  by  Lord  Talbot,  and  in  two  cases  approved 
and  acted  upon  by  Lord  Hardwicke ;  whereas,  in  support  of 
the  claim  of  the  acting  executors,  there  is  only  the  case  of 
Hunt  v.  Berkley,  decided,  indeed,  by  a  high  authority,  Sir 

(0  Mosely,   47.      S.   C.    1    Ecj.  («)  2  Mylne  &  Keen,  295.     See 

Abr.  243.  ante,  p.  1082. 
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Joseph  Jekyll,  but  disapproved  by  Lord  Hardwicke,  and 
overruled  by  every  subsequent  case  in  which  the  point  has 
arisen.  It  is  also  to  be  observed  that  the  case  of  Hunt  v. 
Berkley  would  not,  if  it  were  clearly  a  right  decision, 
necessarily  govern  the  present  case ;  because,  in  that  case, 
the  residuary  legatees  and  the  executors  were  the  same,  and 
the  decision  must  have  proceeded  upon  this,  that  the  testator 
did,  in  fact,  intend  to  give  the  residue  to  whomsoever  of  the 
parties  named  might  be  his  executors.  But  it  is  clear  that, 
if  Page  v.  Page,  Holdemess  v.  Reyner,  and  Owen  v.  Given, 
be  right,  they  necessarily  include  the  present  case ;  the 
claims  of  the  next  of  kin  being  much  stronger  in  this  case 
than  in  any  of  those  :  inasmuch  as,  in  all  those  cases,  those 
named  residuary  legatees  and  executors  were  the  same  ;  so 
that  the  question  might  arise,  whether  the  intention  was  to 
give  the  residue  to  the  individuals,  or  to  the  class  which 
they  composed  :  whereas,  in  the  present  case,  the  residuary 
legatees  do  not  constitute  any  class  to  which  a  name  can  be 
given,  without  including  the  description  of  residuary  legatees. 
If  the  three  surviving  executors  to  whom  the  share  of  the 
residue  was  given  are  entitled,  they  must  be  so  entitled  as 
constituting  the  class  intended  to  be  benefited  :  but  what  is 
the  class  which  they  so  constitute  ?  Not  the  executors  ; 
because  there  were  two  other  executors  named  besides  the 
persons  intended  to  be  so  benefited  ;  and  although  the  two 
others  also  declined  to  prove,  so  that  the  three,  in  fact,  are 
the  only  acting  executors,  yet  the  class  of  executors,  as  con- 
templated by  the  testator,  consisted  of  six ;  and  there  was 
clearly  no  intention  to  give  the  benefit  to  such  of  the  six  as 
might  act  as  executors,  for  that  might  have  given  the  benefit 
to  the  two.  This  case,  therefore,  has  nothing  in  common 
with  Knight  v.  Gould,  or  any  other  case  in  which  the  gift  has 
been  construed  to  be  in  favour  of  such  as  might  act  as 
■executors.  If,  then,  the  class  intended  to  take  be  not  such 
as  might,  at  the  time,  be  the  executors,  it  must  be  such  of 
the  executors  named  as  might,  at  the  time,  be  also  of  the 
number  of  the   residuary  legatees  named  ;  but  that  is  only 
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another  mode  of  describing  the  residuary  legatees ;  and,  if 
their  situation  as  residuary  legatees  be  considered,  they  are 
only  tenants  in  common  of  the  residue,  between  whom  there 
can  be  no  survivorship. 

"  There  seems  also  to  be  some  confusion  in  terms  in  con- 
sidering legatees  as  constituting,  as  such,  a  class  for  the 
purpose  in  question.  They  have  no  existence  as  a  class, 
except  under  the  description  in  the  Will.  To  such  persons 
a  testator  may  undoubtedly  give  a  right  of  survivorship  inter 
-<?e,  by  expressly  directing  it,  or  by  creating  a  joint-tenancy. 
The  first  the  testator  in  this  case  has  not  done,  and  the 
second  he  has,  in  terms,  excluded,  by  creating  a  tenancy  in 
common ;  and  he  could  not  have  intended  that  those  who 
proved  should  take  the  whole  in  the  event  of  some  not 
proving,  and  not  in  the  event  of  their  dying  before  him.  To 
effectuate  a  gift  to  those  of  the  class  he  has  himself  consti- 
tuted, who  may  be  in  a  condition  to  take  at  a  particular  time, 
he  must  have  used  expressions  from  which  that  intention 
may  be  fairly  deduced.  Such  an  intention  cannot  be  deduced 
from  a  gift  to  four  persons  by  name,  between  whom  the  share 
of  the  residue  is  to  be  divided  "  (x). 

It  must  here  be  observed,  that  where  co-executors  take  a  in  case  of 
residue  in  that  character,  they  take  as  joint-tenants  :  There-  eut0rs  entitled 
fore  if  one  of  them  dies  after  the  death  of  the  testator,  but  as  ?"ch  to  the 

residue : 

before  the  severance  of  the  joint  tenancy  in  the  residue,  his 
share  will  survive  to  his  co-executors,  and  his  own  executors 
or  administrators  will  be  excluded,  as  well  as  the  next  of  kin 
of  the  testator  (y).     Thus,  in  Baldwyn  v.  Johnson  (z),  where 

(.')  See  also  Re  Gibson,  2  Johns.  means  a  gift  to  such  of  the  class  as 

&   H.    656,    and    the    dictum    of  shall  be  living  at  the  death  of  the 

Wood,   V.-C,  as   to  the   case   of  testator.  Habergham  v.  Ridehalgh, 

Knight  v.   Gould,   ante,   p.  1083,  L.  R.  9  Eq.  395,  400. 
note  (d).    See  also  ibid.,  and  ante,  p.  (y)  Frewen  v.  Relfe,  2  Bro.  C.  C. 

1081,   note  (it),  where  the  cases  are  220.     White  v.  Williams,  3  V.  & 

collected  as  to  what  is  a  gift  to  a  B.  72.    S.  C.  Cooper,  58.    See  also 

class.  See  further  Gould  v.  Kemp,  the  judgment  of  Lord  Brougham, 

post,    p.    1340,    and    Re    Colley's  in  Knight  v.  Gould,  2  M.  &  K. 

Trusts,  L.  R.  1  Eq.  496.     Where  299—303. 
there  is  a  gift  to   a   class,    that  (z)  3  Bro.  C.  C.  455. 
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two  executors  divided  a  part  of  the  testator's  property,  but 
lodged  a  sum  in  the  funds  for  securing  the  payment  of  art 
annuity ;  it  was  holden,  that  as  to  this  they  were  joint- 
tenants,  and  that  it  should  survive  upon  the  death  of  one 
to  the  other  (a).  So  in  Griffiths  v.  Hamilton  (b),  all  the 
executors  died  except  two,  Hoare  and  Griffiths :  Hoare  alone 
proved  and  died  :  After  his  death  Griffiths  proved :  And  he 
was  declared  entitled,  as  surviving  executor,  to  all  the  tes- 
tator's personal  estate  not  reduced  into  possession  and  divided 
before  the  death  of  Hoare. 
what  is  a  The  question  as  to  what  shall  amount  to  a  severance  of 

SCVGl'tXIlCG  01 

the  joint  the  joint-tenancy,  was  much  considered  in  the  case  of  Gould 

tenancy.  y>  j£mVp  (c)#     There  a   testatrix  bequeathed  the  residue  of 

her  property  "  to  my  executors,  hereinafter  named,  to  enable 
them  to  pay  my  debts,  legacies,  funeral,  and  testamentary 
charges,  and  also  to  recompense  them  for  their  trouble, 
equally  between  them.  I  do  nominate,  constitute,  and 
appoint  my  said  trustees,  James  Kemp,  James  Kemp  the 
younger,  aud  John  Prior  Ward,  to  be  executors  of  this  my 
Will:"  James  Kemp  the  elder  died  in  the  lifetime  of  the 
testatrix  ;  and  it  was  held,  that  as  the  gift  was  to  the  three, 
as  a  class,  in  their  official  character,  the  whole  residue  vested 
in  the  two  survivors  (<l)  :  James  Kemp  the  younger  and  Ward 
proved  the  Will,  and  took  on  them  the  office  of  executors : 
Some  years  afterwards,  but  before  any  severance  of  the 
residuary  property  had  been  made,  a  letter  was  written  and 
delivered  by  Kemp  to  Ward,  who  at  the  time  was  confined 
to  his  bed  by  sickness,  engaging  to  secure  to  his  family, 
in  any  way  he  might  desire  by  his  Will,  a  moiety  of  the 
property  bequeathed  to  them  by  the  Will  of  their  testatrix  : 
And  it  was  held  by  Sir  John  Leach,  M.  R.,  and  afterwards  by 

(«)  But  in  Partridge  v.  Pawlet,  sons  who  are  the  proper  represen- 

1  Atk.  467,  Lord  Hardwicke  laid  it  tatives  of  each, 
down  as  a  rule,  that  if  two  tenants  (b)  12  Ves.  298. 

in  common  put  out  money  as  joint  (c)  2  M.  &  K.  304. 

executors,  it  shall  not  survive,  hut  (d)  See  ante,  p.  1083. 

shall  go  respectively  to  those  per- 
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Lord  Brougham,  on  appeal,  that  this  letter  amounted  to  a 
severance  of  the  joint-tenancy. 

Again,  where  leasehold  property  was  given  by  Will  to  two 
sisters  as  joint  tenants  and  they  mutually  agreed  to  bequeath 
it  in  trust  for  each  other  for  life  and  for  their  nieces  after  the 
death  of  the  survivor,  and,  one  sister  having  died,  the  survivor 
made  a  Will  giving  the  property  in  a  different  manner,  it  was 
held  that  the  agreement  between  the  sisters,  carried  out  by  the 
making  of  the  Will,  severed  the  joint  tenancy  and  that  the 
property  must  be  administered  on  the  footing  of  a  tenancy  in 
common  (<?)• 

The  several  receipts  by  joint-tenants  of  a  portion  of  the  What  is  not  a 
trust   fund   does  not   destroy  the  joint   tenancy  as   to  the  the  joint 
remainder  of  the  fund  (/).     Nor  does  the  employment  by  tenancy' 
them  of  the  estates  bequeathed  in  their  partnership  trade  (g). 
Nor  is  the   marriage   of  one  of  them  being  a  daughter  a 
severance,  unless  the  marriage  divests  the  property  from  the 
wife  and  vests  it  in  the  husband  (//). 

(e)  Re  Wilford's  Estate,  11  C.  D.  the  common  law  marriage  effects  a 

267.  severance  only  with  regard  to  the 

(/)  Leak  v.  McDowall,32Beav.  chattels  personal  in  possession  of 

28.  the    wife,  not     with     regard     to 

(g)  Brown  v.  Oakshott,  24  Beav.  chattels  real,  or  choses  in  action. 

254.      See    further    as    to    what  See  also  Re  Barton's  Will,  10  Hare, 

amounts  to  a  severance  of  joint  12,  and  Armstrong  v.  Armstrong, 

tenancy,  Williams  v.  Hensman,  1  L.  R.  7  Eq.  518.     But  since  the 

Johns.   &   H.   546.     Caldwell    v.  passing  of  the  Married  Women's 

Fellowes,  L.  R.  9  Eq.  410.   Baillie  Property  Act,  1882,  marriage,  it 

v.  Treharne,  17  C.  D.  388.  would  seem,  no  longer  operates  as 

(/i)  Re    Butler,   38   C.    D.   286  a  severance  of  the  wife's  interest 

(overruling  on  this  point  Baillie  v.  as  joint  tenant  except  in  case  of 

Treharne,  17  C.  D.  388).     From  property  of  a  married  woman  not 

which  case   it    appears    that    by  affected  by  that  Act. 
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SECTION  II. 

Of  the  Bight  of  the  Executor  to  the  Residue,  in  case  there  is 
no  Residuary  Legatee. 

If  the  testator  neither  makes  any  disposition  of  the  residue, 
nor  appoints  an  executor,  the  residue  belongs  clearly  to  the 
next  of  kin  :  But  if  the  testator  appointing  an  executor  makes 
no  disposition  of  the  residue,  a  question  arises  whether  it 
shall  belong  to  such  executor  or  to  the  next  of  kin :  And 
this  is  an  inquiry  which  has  given  rise  to  much  litigation 
and  difficult  discussion :  But  since  the  statute  1  Will.  IV. 
c.  40,  this  subject  has  been  freed  from  the  great  variety 
of  distinctions  which  were  formerly  established  with  respect 
to  it. 

Rule  at  law  At  law,  it  was  the  rule,  from  the  earliest  period,  that  the 

whole  personal  estate  devolved  on  the  executor  :  and  if,  after 
payment  of  the  funeral  expenses,  testamentary  charges,  debts, 
and  legacies,  there  should  be  any  surplus,  it  should  vest  in 
him  beneficially  (i). 

Rule  in  equity.  In  equity,  prima  facie,  the  rule  was  the  same  as  at  law  (k). 
But  the  rule  was  controlled  in  equity,  in  all  cases  where  a 
necessary  implication  or  strong  presumption  appeared,  that 
the  testator  meant  to  give  only  the  office  of  executor,  and 
not  the  beneficial  interest  in  the  residue :  In  all  such  cases, 
the  executor  was  considered  a  trustee  for  the  next  of  kin  of 
the  testator  ;  or  in  cases  where  no  next  of  kin  can  be  found,  a 
trustee  for  the  Crown  (I). 

Such  being  the  state  of  the  jurisdiction   of  the   Courts 

(i)  Atty-Gen.  v.   Hooker,   2  P.  14  Sim.  8,  12.     Eussell  v.  Clowes, 

Wins.  340.     Southcot  v.  Watson,  2  Coll.  648.     Cradock  v.  Owen,  2 

3   Atk.  228.     Urquhart  v.  King,  Sm.  &  G.  241.     The  law   is   not 

7  Ves.  225.  altered  by  stat.  1  Will.  4,  c.  40, 

(/:)  See   Lowndes    on   Legacies,  s.  2  :  Johnstone  v.  Hamilton,  11 

249,250.  Jur.    N.    S.    777,   coram   Stuart, 

(I)  Middleton  v.  Spicer,  1  Bro.  V.-C. 
C.  C.  201.     Taylor  v.   Haygarth, 
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of  Equity  in  cutting  down  the  right  of  the   executor,  the 

Act   of    1    Wm.   IV.    chap.    40,    was   passed,    which,    after  1  Will.  4,  c.  40. 

reciting   that  "  testators  by  their  Wills   frequently  appoint 

executors,   without  making  any   express   disposition   of  the 

residue  of  their  personal  estate  ;   and  whereas  executors  so 

appointed  become  by  law  entitled    to  the  whole  residue  of 

such   personal  estate ;    and  Courts   of  Equity   have   so   far 

followed  the  law,  as  to  hold  such  executors  to  be  entitled  to 

retain  such  residue  for  their  own  use,  unless  it  appears  to 

have  been  their  testator's  intention  to  exclude  them  from  the 

beneficial  interest  therein,  in  which  case  they  are  held  to  be 

trustees  for  the  person   or  persons  (if  any)   who  would  be 

entitled  to  such  estate  under  the  Statute  of  Distributions,  if 

the  testator  had  died  intestate  (m) ;  and  whereas  it  is  desirable 

that  the  law  should  be  extended  in  that  respect,"  proceeds 

to  enact,  "  that  when  any  person  shall  die,  after  the  first  day  after  1st  Sept. 

•  1830,  execu- 

of  September  next  after  the  passing  of  this  Act,  having  by  his  tors  to  be 
or  her  Will,  or  any  codicil  or  codicils  thereto,  appointed  any  tn^tees  for  & 
person  or  persons  to  be  his  or  her  executor  or  executors,  persons  en- 

*  x  titled  to  any 

such  executor  or  executors  shall  be  deemed  by  Courts  of  residue  under 
Equity  to  be  a  trustee  or  trustees  for  the  person  or  persons  Distributions, 
(if  any)    who   would   be   entitled   to   the   estate   under    the  ^ess  other-' 

v  J '  wise  directed 

Statute  of  Distributions,  in  respect  of  any  residue  not  ex-  by  Will : 
pressly  disposed  of,   unless  it  shall  appear  by  the  Will  or 
any  codicil  thereto,  that  the  person  or  persons  so  appointed 
executor   or   executors,  was  or  were  intended  to  take   such 
residue  beneficially  "  (it). 

(m)  See  Stewart  v.  Stewart,  15  executors,  rand   he  gave  them  all 

C.  D.  539, 543,  where  Jessel,  M.  E.,  his  personal  estate, "  that  is  to  say, 

discusses  the  effect  of  the  statute.  for  you  to  pay   all  as  follows  :  " 

(n)  It  has  been  contended  that  He  then  gave  several  legacies,  and 

this  Act  provides  only  for  the  case  afterwards  said,  "  I  wish  all  this. 

in  which  the  property  is  vested  in  to  be  paid  in  six  months  after  my 

the  executor  by  virtue  of  his  ap-  death  :  "  And  it  was  held  by  Lord 

pointment,   and   that  it   does   not  Langdale,  under  this  statute,  that 

apply  to  a  case  where  he  takes  it  the  executors  did  not  take  the  un- 

by  virtue  of  an  express  gift :  But  exhausted  residue  beneficially,  but 

in   Love  v.  Gaze,  8  Beav.  472,  a  in  trust  for  the  next  of  kin  ;  as  the 

testator  appointed   A.   &   B.    his  intention   that  they  should  take 
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not  to  affect 
rights  of  exe- 
cutors where 
there  is  Dot 
any  person 
entitled  to  the 
residue. 


What  is  suffi- 
cient in  cases 
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And  by  the  second  section  it  is  further  provided  and. 
enacted,  "  That  nothing  herein  contained  shall  affect  or 
prejudice  any  right  to  which  any  executor,  if  this  Act  had 
not  been  passed,  would  have  been  entitled,  in  cases  where 
there  is  not  any  person  who  would  be  entitled  to  the  testator's 
estate  under  the  Statute  of  Distributions,  in  respect  of  any 
residue  not  expressly  disposed  of"  (o). 

It  is  necessary,  however,  with  relation  to  questions  which 
may  yet  arise  respecting  Wills  of  persons  who  have  died 
previously  to  September  1st,  1330,  and  respecting  Wills  to 
which  the  statute  does  not  apply  by  reason  of  the  residue 
being  expressly  disposed  of  (p),  or  by  reason  of  the  deceased 
having  left  no  next  of  kin  (q),  to  review  briefly  the  grounds 
on  which  the  Courts  of  Equity  had  proceeded,  until  the  time 
of  the  passing  of  the  above  Act,  in  deciding  either  that  the 
executor  was  entitled  to  the  residue  beneficially,  or  that  he 
was  merely  a  trustee  for  the  next  of  kin. 

For  this  purpose  it  is  necessary  to  consider  what  circum- 


beneficially  did  not  appear  by  the 
Will.  Saltmarsh  v.  Barrett,  29 
Beav.  474.  3  De  G.  &  F.  279. 
The  statute  was  meant  to  cast 
on  the  executor  the  burthen  of 
proving,  from  the  testamentary 
instrument,  a  distinct  intention 
that  he  should  take  the  residue 
beneficially  :  Juler  v.  Juler,  29 
Beav.  37.  Williams  v.  Arkle,  L. 
R,  7  H.  L.  (506.  For  instances 
where  it  has  been  held  that  such 
an  intention  did  not  sufficiently 
appear,  see  Juler  v.  Juler,  29  Beav. 
34  ;  and  where  it  has  been  held 
that  it  did  sufficiently  appear,  see 
Harrison  v.  Harrison,  2  Hemm.  & 
M.  237.  Shepherd  v.  Nottidge,  2 
Johns.  &  H.  766. 

(o)  The  statute,  it  should  seem, 
has  made  no  alteration  in  the  law 
except  in  cases  where  the  deceased 
has  left  next  of  kin  :    Taylor  v. 


Haygarth,  14  Sim.  8.  Bussell  r. 
Clowes,  2  Coll.  648.  Re  Bacon's 
Will,  31  C.  D.  460,  463.  See  also 
Chester  v.  Chester,  L.  R.  12  Eq. 
444.  If,  therefore,  there  are  no 
next  of  kin,  and  no  intention  is 
disclosed  on  the  face  of  the  Will 
that  the  executors  shall  be  ex- 
cluded from  taking  beneficially, 
they  will  be  entitled  as  against 
the  Crown  :  Russell  v.  Clowes,  2 
Coll.  648.  And  the  question,  in 
such  case,  to  be  determined  is 
exactly  the  same  as  if  the  testator 
had  died  before  the  passing  of  the 
Act,  and  had  left  next  of  kin  : 
Read  v.  S  ted  man,  26  Beav.  495. 
Dacre  v.  Patrickson,  1  Dr.  &  Sm. 
182. 

{p)  See  Saltmarsh  v.  Barrett, 
29  Beav.  474.  3  De  Gex,  F.  &  J. 
279. 

(q)  See  supra,  note  (o). 
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stances  have  been  held  sufficient  to  raise  that  presumption,  not  within  the 

.  Act,  to  raise  a 

■which,  according  to  the  rule  above  laid  down,  must  exist,  m  presumption 

cases  not  within  the  Statute,  in  order  to  preclude  the  executor  ^cutor's 

from  taking  the  residue  beneficially.  tltle : 

In  the  first   place,  where  the   executor   is  expressly  ap-  the  words 

1  '  .  "intrust": 

pointed  in  trust  (/•),  or  the  residue  is  bequeathed  to  him  in 

trust  (s),  though  no  trusts  are  declared  (t),  or  though  the 
trusts  declared  do  not  exhaust  the  whole  property  («■),  he 
shall  be  a  trustee  for  the  next  of  kin :  But  it  may  be  other- 
wise, where  he  is  made  trustee  of  some  particular  fund,  and 
not  the  whole  residue  (.r). 

The  rule  is  the  same  where  the  character  of  trustee  is  character  of 

t   .    i         «■       ■■  ,       -i  .  .,  i  i  ^  .       trustee  plainly 

plainly  affixed  to  him,  though  not  by  express  words  :  As  affixed : 
where  there  is  a  direction  to  the  executor  to  "  keep  a  proper 
account  "  (y) :  or  where  the  testator  appoints  him,  entreating 
him  to  take  the  office  (z),  or  directs  that  the  executor  shall  be 
saved  harmless  from  all  expenses  attending  the  execution  of 
the  Will  (a) ;  or  declares  that  the  whole  of  the  property  shall 
pass  by  the  Will  "according  to  law "  (b)  ;  or  appoints  the 
executor  "  to  see  my  Will  put  in  force  "  (c). 

(?•)  Pratt   v.   Sladden,    14    Ves.  where  the  trust   fails  under   the 

198.     Dawson    r.  Clark,    18   Ves.  Mortmain  Act :  Dacre  v.  Patrick- 

254.   Vezey  v.  Jamson,   1  Sim.  &  son,  1   Drew.  782.     Johnstone  v. 

Stu.  69.  Hamilton,  11  Jur.  N.  S.  777. 

(a)  Gray  don  v.  Hicks,  2  Atk.  18.  (.r)  Batteley  v.  Windle,  2  Bro. 

Pratt  v.  Sladden,  14  Ves.  198.  C.  C.  31.     Griffiths  v.  Hamilton, 

(0    Dawson   r.    Clark,    15    Ves.  12  Ves.  298.     Pratt  v.  Sladden,  1 4 

414,  by  Sir  W.Grant.  18  Ves.  254,  Ves.    198.     Russell  v.    Clowes,    2 

l>y  Lord  Eldon.  Vezey  v.  Jamson,  Coll.  648. 

1  Sim.  &  Stu.  69.     Taylor  v.  Hay-  (y)  Gladding  v.  Yapp,  5  Madd. 

garth,  14  Sim.  8,  12.  56. 

(u)  Robinson  v.  Taylor,  2  Bro.  (;.)  Lord   North    r.   Purdon,    2 

C.  C.  589.     Dawson  v.  Clark,  18  Ves.  Sen.  495.     Seley  r.  Wood,  1(» 

Ves.  257,  per  Lord  Eldon.    Ell  cock  Ves.  71.     Langham  r.  Sanford,  17 

V.  Mapp,  3  H.  L.  C.  492.     2  Phill.  Ves.  451.     Giraud  v.  Hanbury,  3 

Ch.  C.  793  (overruling  the  decree  Meriv.  150. 

of  the  V.-C.  in  Mapp  v.  Ellcock,  («)  Dean  v.  Dalton,  2  Bro.  C.  C. 

15  Sim.  568,  and  the  opinion  of  634.      Saltmarsh    v.    Barrett,    29 

Sir  W.  Grant  in  Dawson  v.  Clark,  Beav.  474.   3  De  Gex,  F.  &  J.  279. 

1 5  Ves.  409.    2  V.  &  B.  399).    Read  (6)  Crauley  v.  Hale,  14  Ves.  307. 

v.    Stedman,  26    Beav.   495.     So  (c)  Braddon  v.  Farrand,  4  Rus. 
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So  a  presumption  against  the  executor  may  arise  from  the 
condition  of  the  party  appointed,  as  where  the  testator  names 
a  mercantile  firm  to  be  his  executors  (d) ;  or  the  person  who 
shall  for  the  time  being  fill  a  certain  office,  as  that  of  ambas- 
sador from  a  particular  country  (e). 

If  the  character  of  trustee  is  affixed  by  the  Will  to  one 
of  several  executors,  they  are  all  trustees;  for  there  is  no 
instance  of  making  one  a  trustee,  and  the  others  not  (/). 
legacy  given  Again,  it  has  been  long  settled  that  an  express  legacy, 

however  small,  to  a  sole  executor,  will  raise  the  necessary 
presumption  against  him  (g) ;  notwithstanding  legacies  are 
also  given  to  the  next  of  kin  (h) ;  and  so  will  a  legacy  which 
is  given  to  him  as  one  of  a  class,  as  a  legacy  to  the  children 
of  A.,  of  which  the  executor  is  one  (?)  ;  and  notwithstanding 
the  legacy  is  specific  (k).  Nor  will  it  make  any  difference 
that  the  appointment  to  the  office  and  the  gift  of  the  legacy 
are  in  different  parts  of  the  Will ;  though  it  may  be  ques- 
tionable whether  the  presumption  arises,  when  a  legacy 
is  given  by  the  Will,  and  the  executor  appointed  by  a 
codicil  (/). 

The  presumption,  however,  will  not  be  raised  against  the 
executor  by  a  particular  legacy  to  him  for  life,  with  remainder 
over(m),  or  by  an  exceptive  bequest  to  him  out  of  a  subject 

Chanc.  Cas.  87.    Barrs  v.  Fewkes,  3  Atk.  226.     Cradock  v.  Owen,  2 

2   H.    &   M.    60.      The    question  Sin.  &  G.  241.     But  not  a  legacy 

in  these   cases  is,   whether    such  to  his  wile :  Fruer  v.  Bouquet,  21 

words  merely  import  the  motive  Beav.  33. 

of  the  gift,  or  whether  they  express  (h)   Andrew   v.    Clark,    2    Ves. 

the  very  object   of  the    bequest,  Sen.   162.     Kennedy  v.  Stainsby, 

ibid.  66.  1  Ves.  66,  note. 

(d)  De  Mazar  v.  Pybus,  4  Ves.  (i)  Abbott  v.  Abbott,  6  Ves.  343. 

644.  (h)  2    Rop.  Leg.  643,  3rd    edit. 

(c)    Urquhart    v.   King,  7  Ves.  Randall  v.   Bookey,  2  Vem.  425. 

225.     Griffiths    v.    Hamilton,    12  Southcot  v.  "Watson,  3  Atk.  226. 

Ves.  3G9.  Martin   v.    Rebow,    1  Bro.    C.  C. 

(/)  White  v.  Evans,  4  Ves.  21.  154. 

Milnes    v.    Slater,    8    Ves.    295.  (/)  Langham  v.  Sanford,  2  Meriv. 

Sadler  v.  Turner,  8  Ves.  617.  21. 

(g)  Farrington  v.  Knightly,  1  P.  (m)  Granville  v.  Beaufort,  1  P. 

Wms.  545.     Southcot  v.    Watson,  Wins.  114  :  Sccus,  where  there  is 
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bequeathed  to  another  (n).  But  a  gift  of  a  reversionary 
interest  will  have  that  effect  (o),  unless,  perhaps,  it  be  con- 
tingent (p). 

Again,  the  presumption  will  not  arise,  where  the  executor 
legatee  is  an  infant  (q). 

Moreover,   a  legacy  to  one  of  several   executors  will  not  legacy  given 
raise  the  presumption  against  him  (>•) ;   unless  it  be  given  to  several^ 
him  for  his  care  and  trouble  (s) :  Nor  will  the  presumption  excnutors : 
be  otherwise  raised  by  unequal  legacies  to   all   the  execu- 
tors (t)  :  But  where  equal  legacies  are  given  to  them  all,  the 
presumption  is  as  strong  as  in  the  case  of  a  legacy  to  a  sole 
executor  (m).     If  a  legacy   be  given  to  one  of  several   exe- 
cutors for  Jus  care  and  trouble,  it  makes  all  the  executors 
trustees  (x). 

Where  the  residuary  bequest  lapses,  the  executor  is  not  ineffectual  or 
entitled  (y) ;  nor  where  it  is  void  (z)  :  Nor  where  the  design  d^ck'tSs: 
of  the  testator  to  dispose  of  the  residue,  although  not  carried 
into  effect,  is  evident :   As  where  he  bequeaths  the  residue 
in  such  manner  as  he  shall  appoint,  and  never  makes   any 
appointment  (a) :  or  where  he  leaves  a  blank  for  the  name  of 

no  ulterior  disposition  :  Zouch  v.  russ.  Chanc<  Cas  235  239 
Lambert,  4  Bro.  C.  C.  326  :  or  (t)  Blmkhorne  v.  Feast,  2  Ves 
where  the  gift  is  of  the  residue  for  Sen.  27,  29.  Bowker  v.  Hunter,  1 
life  :  Joslin  v.  Brewet,  Bunk  112.  Bro.  C.  C.  328.  Oliver  v.  Frewe'n 
Dicks  v.  Lambert,  4  Ves.  725.  i  Bro.  C.  C.  590.  Griffiths  v.  Ha- 
ft) Griffiths  v.  Rogers,  Prec.  injitoil)  12  Ves.  309.  Russell  v 
Chanc.  231.     2  Rop.  Leg.  646,  3rd  Clowes,  2  Coll.  648. 

'  (u)  Ommanney  v.    Butcher,    1 

(o)  Seley  v.  Wood,  10  Ves.  71.  Turn.  &  Russ.  260,  269.     See  also 

Oldman  v.  Slater,  3  Sim.  84.  Clennell  v.   Lewthwaite,    2    Ves. 

(p)  Lynn  v.  Beaver,  1  Turn.  &  47 ],  by   Lord  Alvanley.     Taylor 

Rus;-  63-  v.  Haygarth,  14  Sim.  8,  12.    Salt- 

{q)    Williams  v.  Jones,  10  Ves.  marsh   v.  Barrett,  29   Beav.  474. 

3  De  Gex,  F.  &  J.  279. 


i  i. 


(?•)  Buffar  v.  Bradford,    2  Atk.  (^)  See  supra. 

222.     Griffiths    v.    Hamilton,    12  (y)  Bennet  v.  Batchelor,  3  Bro 

Ves.  298.  c>  c.  28. 

(s)  White  v.  Evans,  4  Ves.  21.  (g)  Atty.-Gen.  v.  Tomkins,  Ambl 

May  v.  Lewin,  2  P.  Wms.  159,  in  216. 

uotis.     See  Dawson  v.    Thome,  3  (a)  Davers  v.  DeAves,  3  P.  Wms. 

G    G    2 
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the  residuary  legatee  (/>) :  or  where  he  professes  to  dispose 
of  the  residue,  but  does  not  (c) :  or  where,  by  an  unexe- 
cuted codicil,  he  refers  to  the  Will  as  not  having  disposed  of 
the  residue,  and  sketches  out  a  disposition  of  it,  which  he 
leaves  imperfect  (d).  So  the  presumption  will  be  raised 
against  the  executor  where  the  testator  partially  obliterates 
the  residuary  clause,  leaving  nothing  but  the  introductory 
words  (e)  :  or  where  he  professes  to  dispose  of  part  only  of 
his  personal  estate  (/). 

It  remains  to  consider  briefly  the  subject  of  the  admis- 
sibility of  parol  evidence  with  reference  to  this  question. 
Such  evidence  is  not  admissible  in  the  first  instance,  on 
behalf  of  the  next  of  kin,  to  raise  the  presumption  for  the 
exclusion  of  the  executor  (V/).  But  when  such  presumption 
is  raised  from  the  words  of  the  Will,  parol  evidence  is 
admissible,  on  behalf  of  the  executor,  for  the  purpose  of 
rebutting   such   presumption  (/<)  ;    and    such   evidence   may 


4().  Mordaunt  v.  Hussey,  4  Ves. 
117.  Dawson  v.  Clark,  15  Yes. 
414,  by  Sir  Wm.  Grant. 

(l>)  Bishop  of  Cloyne  v.  Young, 
2  Ves.  Sen.  91.  North  (Lord)  v. 
Purdon,  2  Yes.  Sen.  495.  Dawson  v. 
Clark,  15  Ves.  414.  In  Be  Bacon's 
Will,  31  C.  D.  460,  where  the  blanks 
left  by  the  testatrix  were  on  a 
'printed  form  from  Avhich  it  ap- 
peared conceivable  that  she  might 
have  left  them  there  purposely  in 
the  belief  that  by  so  doing  she 
would  entitle  the  executor  to  the 
residue,  parol  evidence  was  held 
admissible  to  rebut  the  presump- 
tion against  the  executor. 

(c)  Oldham  v.  Carleton,  2  Cox, 
399. 

(d)  Nourse  v.  Finch,  1  Yes. 
344.  S.  C.  2  Ves.  78.  But 
merely  leaving  a  blank  between 
the  end  of  the  Will  and  the 
signature  is  not  sufficient  to  ex- 


clude the  executor  :  White  v.  Wil- 
liams, 3  Yes.  &  B.  72. 

(e)  Mence  r.  Mence,  18  Ves. 
348. 

(/)  Urquhart  v.  King,  7  Ves. 
225. 

(g)  White  v.  Williams,  3  V.  & 
B.  72.  Langham  r.  Sanford,  2 
Meriv.  17. 

(/*)  Clennell  v.  Lewthwaite,  2 
Yes.  474.  Langham  v.  Sanford,  17 
Ves.  442,  443.  Lynn  v.  Beaver,  1 
Turn.  &  E.  66.  Bishop  of  Cloyne 
v.  Young,  2  Ves.  Sen.  95.  It  will 
be  observed  that  parol  evidence 
is  not  admissible  in  cases  where 
it  is  conclusively  apparent  on 
the  Will  itself  that  the  executor 
was  meant  to  be  a  trustee  only 
{■per  Lord  Eld  on  in  Langham  v. 
Sanford,  2  Mer.  6,  17),  as  dis- 
tinguished from  the  case  where 
there  is  a  mere  presumption  against 
the  executor  from  the  words  of  the 
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then  be  opposed  by  similar  evidence  on  behalf  of  the  next 
of  kin  (i). 

If,  however,  the  Will  conveys  upon  the  face  of  it  an 
unequivocal  indication  of  an  intention  to  clothe  the  executor 
with  a  fiduciary  character  only,  as  where  he  is  expressly 
appointed  in  trust  (k) ;  or  a  legacy  is  expressly  given  to  him 
for  his  care  and  trouble  (/),  parol  evidence  is  not  admissible  to 
support  the  claim  ;  for  that  would  be  to  allow  parol  evidence 
to  contradict  the  Will  (m). 

In  cases  within  the  operation  of  the  statute  1  Wm.  IV.,   Not  admissible 
c.  40  (n),  parol  evidence  is,  in  all  cases,  inadmissible  to  show  the  statute  11 
that  the  testator  intended  his  executors  to  take  beneficially ;   w°jv     &in 
for  the  Act  required  that  the  intention  should  appear  by  the 
Will  (o). 

Sometimes  where  there  is  a  gift  of  the  residue  to  a  trustee  Trust  for  next 


"Will,  e.  (j.,  the  presumption  arising 
from  a  particular  legacy  to  the 
executor.  The  case  of  an  imper- 
fect Will  manifesting  an  inchoate 
intention  to  appoint  a  residuary 
legatee  seems  to  he  on  the  horder 
line  ;  it  may,  or  may  not,  he  con- 
clusive to  show  an  intention  that 
the  executor  was  meant  to  he  a 
trustee  only  :  and  in  Re  Bacon's 
Will,  31  C.  D.  460,  where  a  testa- 
trix made  her  Will  on  a  printed 
form,  and  after  giving  certain 
legacies   gave  all   her  estate   real 

and  personal  unto to  and  for 

own  use  ahsolutely,  and  then 

appointed  C.  W.  C.  to  pay  all  her 
debts,  &c,  and  to  he  the  executor 
of  her  Will,  Kay,  J.,  held  that  it 
was  quite  conceivable  that  the 
testatrix  believed  that  the  effect 
of  the  blanks  would  be  to  en- 
title the  executor  to  the  residue, 
and  that  the  effect  of  the  blanks 
under  the  circumstances  was  only 
to  raise  a  presumption  against  the 
executor  of  a  resulting   trust  for 


the  next  of  kin,  and  that  parol 
evidence  was  admissible  to  rebut 
that  presumption.  Xo  allegation 
is  necessary  to  put  in  issue  that  he 
is  entitled  by  the  effect  of  parol 
evidence,  that  being  included  in 
the  allegation  that  he  is  entitled 
as  executor :  Lynn  v.  Beaver,  1 
Turn.  &  R.  66. 

(i)  Bishop  of  Cloyne  v.  Young, 
2  Ves.  Sen.  91,  95. 

(/.-)  Gladding  r.  Yapp,  5  Madd. 
59. 

(7)  Langham  v.  Sanford,  17 
Yes.  443.  Whitaker  v.  Tatham, 
7  Bing.  628  :  but  see  Williams 
v.  Jones,  10  Ves.  77,  as  to  one  of 
several  executors. 

(/u)  Langham  r.  Sanford.  17 
Ves.  443.  Hall  v.  Hill,  1  Dr.  &  W. 
115,  per  Sugden,  C.  of  Ireland. 
Barrs  v.  Fewkes,  11  Jur.  N.  S. 
669. 

(«)  Ante,  p.  1342. 

(o)  Love  v.  Gaze,  8  Beav.  47*2. 
See  also  Briggs  v.  Penny,  3  De  ('•. 
&  Sm.  525. 
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other  than  the  executor,  the  gift  fails  because  the  trusts  are 
insufficiently  declared,  in  such  a  case  the  trustee  can  take  no 
beneficial  interest,  neither  can  any  one  claim  successfully  as  a 
cestui  que  trust,  and  the  result  is  that  the  residue  will  have  to 
be  distributed  as  upon  an  intestacy  under  the  Statute  of 
Distributions.  If  it  is  expressed  on  the  face  of  the  Will  that 
the  legatee  is  a  trustee,  but  the  trusts  are  not  thereby  declared, 
no  trust  afterwards  declared  by  a  paper  not  executed  as  a  Will 
can  be  binding  :  in  such  a  case  the  legatee  will  be  a  trustee 
for  those  entitled  under  the  Statute  of  Distributions  {p). 

There  are  cases  where  no  trust  appears  on  the  face  of  the 
Will,  but  the  testator  has  been  induced  to  make  the  Will  or, 
having  made  it,  has  been  induced  not  to  revoke  it  by  a 
promise  on  the  part  of  the  legatee  to  deal  with  the  property 
in  a  specified  manner :  in  these  cases  the  Court  treats  the 
trust  as  binding  on  the  conscience  of  the  donee  (q).  The 
communication  to  the  trustee  of  the  object  of  the  trust  may 
lie  after  the  date  of  the  Will  (r),  but  it  is  essential,  in  order  to 
make  the  trust  binding,  that  it  shall  be  communicated  to  the 
legatee  in  the  testator's  lifetime,  and  that  he  should  accept 
that  particular  trust  (s).  Vice-Chancellor  Hall,  in  his  judg- 
ment in  Re  Fleetwood  (t),  refuses  to  accept  Att-Gcn.  v. 
Dillon  (»),  and  McCormick  v.  Grogan  (x),  as  establishing 
contrary  to  the  authorities  mentioned  in  his  judgment,  that 
where  the  trust  is  referred  to  on  the  face  of  the  Will,  the 
Court  will  not  give  effect  to  the  intended  trust,  although 
there  is  conclusive  evidence  upon  which  the  Court  would 
have  given  effect  to  the  intended  trust  had  the  Will  been 
altogether  silent  as  to  the  trust.  The  judgment  of  the  Vice- 
Chancellor  is  difficult  to  reconcile  with  the  cases  cited  in 
note  (p),  but  whether  or  not  the  principle,  which  led  Courts  of 


(p)  Johnson  v.  Ball,  5  De  G.  &  Sm. 
85.  Briggs  v.  Penny,  3  Mac.  &  G. 
">4G.  Singleton  v.  Tomlinson,  3 
A.  C.  404. 

(q)  McCormick  v.  Grogan,  L.  B. 
4  H.  L.  82.    See  ante,  pp.  329,  330. 


(r)  Moss  v.  Cooper,  1  J.  &  H. 
352. 

(*)  Re  Boyes,  26  C.  D.  531. 
(t)  15  C.  D.  594. 
(h)  13  Ir.  Ch.  Bep.  127. 
(»)  L.  B.  4  H.  L.  82. 
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Equity  to  hold  that  the  Statute  of  Frauds  and  the  Statute  of 

Wills  were  not  to  he  used  as  instruments  of  fraud,  applies  to 

cases  where  the  Will  shews  some  trust  was  intended,  as  well 

as  to  those  where  this  does  not  appear,  it  seems  clear  that 

in  either  case  the  trust  must  be  definite,  communicated  to  the 

legatee,  and  accepted  by  him.     The  judgment  in  the  case  of 

Riordan  v.  Banon  (y)  assumes  that  a  Court  of  Equity  will 

enforce  the  trust  in  favour  of  the  person  for  whose  benefit  the 

legatee  accepted  the  trust,  even  though  the  legatee  make  no 

claim  to  take  the  property  beneficially  ;  for  although  no  doubt 

the  fraud  would  be  of  a  different  kind,  if  the  legatee  could  by 

means  of  it  retain  the  benefit  of  the  legacy  for  himself,  yet  it 

would  also  be  a  fraud,  though  the  result  would  be  to  defeat  the 

expressed  intention  for  the  benefit  of  the  heir,  next  of  kin,  or 

residuary    donees.       In   Re   Fleetwood  (z),    Vice-Chancellor  Parol  trusts 

Hall    held   that    one   of   the   witnesses   to   the   Will  being  ^uJT^  in 

interested  under  the  parol  trust   such  interest  failed,  but  if  7Jl}}es!i  to 

Will. 

the  trust  was  enforced  not  under  the  Will  but  to  prevent  the 
Wills  Act  being  used  for  fraud,  the  decision  would  seem 
difficult  to  support. 

It  may  be  mentioned,  in  conclusion  of  this  subject,  that  If  the  residue 
where  there  is  no  gift  of  the  undisposed  of  residue,  a  testator  0f  ljt  mustTe 
cannot,   by  negative  words,  exclude  one  of  his  next  of  kin  dlvlded    „ 

J         °  amongst  all 

from  participating  in  it.     Thus,  where  a  testator,  by  his  Will,  the  next  of 
cut  off  his  widow  and  one  of  his  daughters  from  any  part  of  standing  the 
his  property,  and  directed  that  they  should  not  receive  any  *ia*es°b  dhis 
benefit  therefrom,  but  he  made  no  disposition  of  his  property ;  Wili  taat°ne 

of  them  shall 

it  was  held  that  the  widow  and  daughter  were,  nevertheless,  have  none  of 
entitled  to  their  share  in  the  undisposed  of  residue,  under  the  1&  prope  y* 
Statute  of  Distributions  (a). 

(y)  10  Ir.  Eq.  Kep.  649.  318.     But  see  Bund  v.  Green,  12 

(z)  15  C.  D.  594.  C.  D.  819. 

(a)  Johnson  v.  Johnson,  4  Beav. 
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BOOK    THE    FOURTH. 

OF   DISTRIBUTION. 

THE  office  of  an  administrator,  as  far  as  it  concerns  the 
collecting  of  the  effects,  the  making  of  an  inventory,  and 
the  payment  of  debts,  is  altogether  the  same  as  that  of  an 
executor :  But  as  there  is  no  Will  (unless  the  administration 
be  cum  testamento  annexo),  to  direct  the  subsequent  dis- 
position of  the  property,  at  this  point  they  separate,  and  must 
pursue  different  courses  (a). 


CHAPTER  THE  FIRST. 

OF    DISTRIBUTION    UNDER   THE    STATUTE. 

AFTER  the  Ordinary  was  divested  of  the  power  of  ad- 
ministering an  intestate's  effects,  and  compelled,  in  the 
manner  mentioned  in  the  preceding  part  of  this  Treatise  (b), 
to  delegate  such  authority  to  the  relations  of  the  deceased, 
the  Spiritual  Court  attempted  to  enforce  a  distribution,  and 
took  bonds  of  the  administrator  for  that  purpose :  But  such 
bonds  were  prohibited  by  the  Temporal  Courts,  and  declared 
to  be  void  in  point  of  law,  on  the  ground,  that  by  the  grant 
of  administration,  the  ecclesiastical  authority  was  executed, 
and  ought  to  interfere  no  further  (c).  Thus  the  adminis- 
trator was  entitled,  exclusively,  to  enjoy  the  residue  of  the 
testator's  effects,  after  payment  of  the  debts  and  funeral 
expenses  (d). 

(a)  Toller,  369.  515.     Toller,  370. 

(b)  Ante,  p.  341 .  (d)  Carter    v.   Crawley,    Sir   T. 

(c)  Edwards  v.  Freeman,  2  P.  Eaym.  500.  Edwards  v.  Freeman, 
Wms.  441,  by  Sir  Joseph  Jekyll.  2  P.  Wins.  441.  2  Black.  Comm. 
Hughes  v.  Hughes,    1    Lev.  233.  515.     Bac.  Abr.  Exors.  (I). 

S.  C.  Carter,  125.    2  Black.  Comm. 
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The  hardships  of  this  privilege  upon  those  of  kin  to  the 
intestate  in  equal  degree  with  the  administrator  was  the 
occasion  of  making  the  Statute  of  Distributions,  22  &  23 
Car.    II.    c.    10(e).      That   statute,    after    empowering    the  22  &  23  Car.  2, 

c.  10. 

Ordinary,  on  the  granting  of  administration,  to  take  a  bond  statute  of 

of  the  administrator,  with  two  or  more  sureties,  conditioned  Dlstnbutlons : 

as  before  mentioned  in  a  preceding  part  of  this  Work  (/), 

proceeds,  in  section  3,  to  enact  as  follows,  "  And  also  that  Sect.  3. 
,  -i/^t        •  itt  -i  -i  Ordinaries  to 

the  said  Ordinaries  and  Judges  respectively  shall  and  may  have  power  to 

and  are  enabled  to  proceed  and  call  such  administrators  to  ?*  ,  a  ™mis" 

i  trators  to  ac- 

account   for    and   touching  the  goods   of  anv  person  dying  t'outlt>  an(1 10 

°  h  .  .  make  diatri- 

intestate  ;  and,  upon  hearing  and  due  consideration  thereof,  bution,  &c. 

to  order  and  make  just  and  equal  distribution  of  what 
remaineth  clear,  (after  all  debts,  funeral,  and  just  expenses 
of  every  sort  first  allowed  and  deducted,)  amongst  the  wife 
and  children,  or  children's  children,  if  any  such  be,  or 
otherwise  to  the  next  of  kindred  to  the  dead  person  in  equal 
degree,  or  legally  representing  their  stocks,  pro  suo  cuique 
jure,  according  to  the  laws  in  such  cases,  and  the  rules  and 
limitation  hereafter  set  down ;  and  the  same  distributions  to 
decree  and  settle,  and  to  compel  such  administrators  to 
observe  and  pay  the  same  by  the  due  course  of  his  Majesty's 
ecclesiastical  laws  ;  saving  to  every  one,  supposing  him  or 
themselves  aggrieved,  their  right  of  appeal,  as  was  always  in 
such  cases  used." 

It  has  already  appeared  (g),  that  by  reason  of  the  Court 
of  Probate  Act,  s.  23,  that  Court  (whose  jurisdiction  was 
substituted  for  that  of  the  Ordinary  and  other  Ecclesi- 
astical Judges)  could  not  entertain  a  suit  for  the  distribution 
of  residue.  But  the  Court  of  Equity  compelled  the  adminis- 
trator to  apply  it  according  to  the  statute.  And  now 
although  the  Probate  Division  probably  has  jurisdiction  to 

(«?)  Petit  v.  Smith,  1  P.  Wms.  8,  ded  :  By  Bayley,  B.,  in  the  Arch- 
by  Lord  Holt.     There  are  two  ob-  bishop  of  Canterbury  v.  Robertson, 
jects  of  that  statute  :  one  that  the  1  Cr.  &  M.  529. 
residue  shall  be  forthcoming,  and  (/)  Ante,  p.  452,  et  seq. 
another  that  it  shall  be  duly  divi-  (g)  Ante,  p.  238. 
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entertain  an  administration  action,  yet  it  would  probably 
refuse  to  do  so,  since  by  sects.  33,  34  of  the  Judicature  Act, 
1873,  all  causes  and  matters  for  the  administration  of  the 
estates  of  deceased  persons  are  assigned  to  the  Chancery 
Division. 

By  section  4,  it  is  provided,  "  That  this  Act  or  anything 
herein  contained  shall  not  any  ways  prejudice  or  hinder  the 
customs  observed  within  the  city  of  London,  or  within  the 
province  of  York,  or  other  places  having  known  and  received 
customs  peculiar  to  them,  but  that  the  same  customs  may  be 
observed  as  formerly :  anything  herein  contained  to  the  con- 
trary notwithstanding." 

And  by  section  5,  it  is  further  enacted,  "  That  all  Ordi- 
naries, and  every  other  person  (/*),  who  by  this  Act  is  enabled 
to  make  distribution  of  the  surplusage  of  the  estate  of  any 
person  dying  intestate,  shall  distribute  the  whole  surplusage 
of  such  estate  or  estates  in  manner  and  form  following :  that 
is  to  say,  one-third  part  of  the  said  surplusage  to  the  wife  of 
the  intestate,  and  all  the  residue  by  equal  portions  to  and 
amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legally  represent  such  children,  in  case  any 
of  the  said  children  be  then  dead,  other  than  such  child 
or  children  (not  being  heir-at-law)  who  shall  have  any  estate 
by  the  settlement  of  the  intestate,  or  shall  be  advanced  by 
the  intestate  in  his  lifetime  by  portion  or  portions  equal  to 
the  share  which  shall  by  such  distribution  be  allotted  to  the 
other  children  to  whom  such  distribution  is  to  be  made  : 
And  iu  case  any  child,  other  than  the  heir-at-law,  who  shall 
have  any  estate  by  settlement  from  the  said  intestate,  or 
shall  be  advanced  by  the  said  intestate  in  his  lifetime  by 
portion  not  equal  to  the  share,  which  will  be  due  to  the 
other  children  by  such  distribution  as  aforesaid;  then  so 
much  of  the  surplusage  of  the  estate  of  such  intestate  to 
be  distributed  to  such  child  or  children  as  shall  have  any 


(/()  The    word    "person"    here      bishop  of  Canterbury  v.  Tappen,  8 
evidently  means  judge:  See  Arch-      B.  &  C.  158,  by  Lord  Tenterden. 
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land  by  settlement  from  the  intestate,  or  were  advanced  in 
the  lifetime  of  the  intestate,  as  shall  make  the  estate  of  all 
the  said  children  to  be  equal  as  near  as  can  be  estimated : 
but  the  heir-at-law,  notwithstanding  any  land  that  he  shall  Heir-at-law  to 

11n  .  .  have  an  equal 

have  by  descent  or  otherwise  from  the  intestate,  is  to  have  an  part. 

equal  part  in  the  distribution  with  the  rest  of  the  children, 

without  any  consideration  of  the  value  of  the  land  which  he 

hath  by  descent  or  otherwise  from  the  intestate." 

And  by  section  6,  "In  case  there  be  no  children,  nor  any  ^ect-  6- 

J  f    If  no  children. 

legal  representatives  of  them,  then  one  moiety  of  the  said 
estate  to  be  allotted  to  the  wife  of  the  intestate,  the  residue  of 
the  said  estate  to  be  distributed  equally  to  every  of  the  next 
of  kindred  of  the  intestate  who  are  in  equal  degree,  and  those 
who  legally  represent  them  "  (i). 

And   by  section    7,   it   is   provided,   "  That   there   be   no  Sect-  7. 

If  no  wife  or 

representations  admitted  among  collaterals  after  brothers'  if  no  wife  or 
and  sisters'  children ;  and  in  case  there  be  no  wife,  then  all 
the  said  estate  to  be  distributed  equally  to  and  amongst  the 
children  :  and  in  case  there  be  no  child,  then  to  the  next  of 
kindred  in  equal  degree  of  or  unto  the  intestate,  and  their 
legal  representatives  as  aforesaid,  and  in  no  other  manner 
whatsoever." 

And  by  section  8,  it  is  likewise  enacted,  "  To  the  end  that  Sect.  8. 

.No  distribu- 

a  due  regard  be  had  to  creditors,  that  no  such  distribution  tion  till  after 
of  the  goods  of  any  person  dying  intestate  be  made  till  after  a  year ' 

-     If  debts  after- 
one  year  be  fully  expired  after  the  intestate  s  death,  and  that  wards  appear, 

such  and  every  one  to  whom  any  distribution  and  share  shall  fll^  prop°01r.e* 

be  allotted,  shall  give  bond  with  sufficient  sureties  in  the  said  tionabiy. 

Courts,  that  if  any  debt  or  debts,  truly  owing  by  the  intestate, 

shall  be  afterwards  sued  for,  and  recovered  or  otherwise  duly 

made  to  appear,  that  then  and  in  every  such  case  he  or  she 

shall  respectively  refund  and  pay  back  to  the  administrator 

his  or  her  rateable  part  of  that  debt  or  debts,  and  of  the  costs 

of  suit  and  charges  of  the  administrator  by  reason  of  such 

debt,  out  of  the  part  and  share  so  as  aforesaid  allotted  to  him 

(i)  As  to  the    modification    of      Estates  Act,  1890,  53  &  54  Vict.  c. 
this  section  made  by  the  Intestates'      29,  see  post,  p.  1359. 
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Sect.  P. 
Act  not  to  ex- 
tend to  admi- 
nistration cum 
tcstamcnto 
annexo. 


or  her,  thereby  to  enable  the  said  administrator  to  pay  and 
satisfy  the  debt  or  debts  so  discovered  after  the  distribution 
made  as  aforesaid." 

Finally,  by  section  9,  it  is  enacted,  "That  in  all  cases 
where  the  Ordinary  hath  used  heretofore  to  grant  adminis- 
tration cum  testamento  annexo,  he  shall  continue  so  to  do, 
and  the  Will  of  the  deceased  in  such  testament  expressed 
shall  be  performed  and  observed  in  such  manner  as  it  should 
have  been  if  this  Act  had  never  been  made." 

It  is  obvious  to  observe  how  near  a  resemblance  this 
Statute  of  Distributions  bears  to  the  ancient  English  law,  de 
rationabili  parte  bonorum ;  which  Sir  Edward  Coke,  though 
he  doubted  the  generality  of  its  restraint  on  the  power  of 
bequeathing  by  Will,  held  to  be  universally  binding,  in  point 
of  conscience  at  least,  on  the  administrator  or  executor,  in 
case  of  either  a  total  or  partial  intestacy  ( j) .  It  also  bears 
some  resemblance  to  the  Eoman  law  of  succession,  ah  In- 
testate, which,  and  because  the  Act  was  also  penned  by  an 
eminent  civilian  (k),  has  occasioned  a  notion  that  the  Parlia- 
ment of  England  copied  it  from  the  Roman  Praetor ;  though 
it  is  little  more  than  a  restoration,  with  some  refinements 
and  regulations,  of  our  old  constitutional  law;  which  pre- 
vailed as  an  established  right  and  custom,  from  the  time  of 
King  Canute  downwards,  many  centuries  before  Justinian's 
laws  were  known  or  heard  of  in  the  Western  parts  of 
Europe  (I). 

Lord  Hardwicke,  in  the  case  of  Stanley  v.  Stanley  (m), 
took  occasion  to  observe,  that  this  statute  was  very  incor- 
rectly penned. 


Agreement  as         Where  a  party,  entitled  to  a  distributive  share  of  the  per- 

to  distributive  , 

share.  sonal  estate  oi  an  intestate,  makes  an  agreement  relating  to 

the  distribution,  under  a  supposition  that  the  estate  is  of  a 


(j)  2   Inst.    32,   33.      2   Black.       Lord  Holt. 


Coram.  516. 

(k)  Sir  Walter  Walker  :  See  R. 
v.  Raines,  1  Lord  Raym.  574,  by 


(I)  2  Black.  Coram.  516. 
(m)  1  Atk.  457. 
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certain  value,  and  it  turns  out  to  be  greater  than  was  known 
at  the  time  of  the  agreement,  a  Court  of  Equity  will  set 
it  aside  (n)  :  for  it  is  a  general  principle  of  equity,  that 
agreements,  relative  to  real  or  personal  estate,  if  founded 
on  mistake,  will  be  for  that  reason  set  aside  (o) . 

In  the  investigation  of  the  rights  of  the  several  parties 
entitled  under  this  statute,  it  is  proposed  to  consider,  First, 
The  rights  of  a  husband,  with  respect  to  the  personal  pro- 
perty of  his  deceased  wife  :  Secondly,  The  rights  of  a  widow, 
with  respect  to  the  effects  of  her  husband  :  Thirdly,  The 
rights  of  the  children,  and  lineal  descendants  of  the  deceased  : 
Fourthly,  The  rights  of  the  next  of  kin. 


SECTION   I. 

Of  the  Eights  of  the  Husband  and  his  Representatives,  with 
respect  to  the  Personal  Property  of  his  intestate  Wife. 

It  has  been  shown,  in  a  former  part  of  this  Treatise,  that  Husband's 
the  husband  is  entitled  to  the  grant  of  administration  of  his  admktSrator 
wife's  effects ;  and  consequently,  before  the  Statute  of  Dis-  t0  his  wife : 
tributions,  he  was  entitled,  as  all  administrators  were,  to  the 
exclusive  enjoyment  of  the  residue  :  Doubts,  however,  arose, 
whether  the  husband's  right  was  not  superseded  by  the  force 
of  that  statute ;  and  whether  he  was  not  thereby  bound  to 
distribute  her  personal  estate  among  her  next  of  kin :    To 
obviate  which,  it  is  provided  by  the  29  Car.  II.  c.  3,  s.  25 
(the  Statute  of  Frauds),  that  neither  the  Statute  of  Distri- 
butions or  anything  therein  contained  "  shall  be  construed 
to  extend  to  the  estates  of  feme  coverts  that  shall  die  intestate, 
but  that  their  husbands  may  demand  and  have  administration 
of  their  rights,  credits,  and  other  personal  estates,  and  recover 

(//)  Cocking  v.  Pratt,  1  Ves.  Sen.  1  Yes.  Sen.  126.     Leonard  v.  Leo- 

400.  nard,  2  Ball  &  Beat.  183.    Stewart 

(o)  See    Pooley    v.    Ray,    1    P.  v.  Stewart,  1  Rob.  App.  Cas.  431. 
Wms.  355.    Bingham  v.  Bingham, 
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and  enjoy  the  same,  as    they  might   have  clone  before  the 

making  of  the  said  Act  "  {p). 
rights  of  the  In  case  the  wife  dies  intestate,  and  afterwards  the  husband 

pSenttivi     dies,  without    having  taken  out  administration  to  her,  the 
if  he  .lies    _      Ecclesiastical   Court,  until   a   late   period,  considered  itself 

without  taking 

outadminis-  bound  by  the  statute  21  Hen.  VIII.  c.  5,  to  grant  adminis- 
tration to  the  next  of  kin  of  the  wife,  and  not  to  the  re- 
presentative of  the  husband  (q).  But  such  administrator 
was  regarded,  in  equity,  with  respect  to  the  residue,  as  a 
trustee  for  the  representatives  of  the  husband  (r) :  For  the 
husband  surviving  the  wife,  her  whole  estate  vested  in  him 
at  the  time  of  her  death,  and  no  person  could  possibly  be 
entitled  to  the  rights  of  his  wife  but  himself;  so  that  her 
whole  property  belonged  to  him  (s).  And  the  practice  of 
the  Prerogative  Court  of  Canterbury,  on  this  head,  was 
altered  in  Sir  John  Nicholl's  time  ;  and  the  rule  established 
was,  that  the  administration  shall  be  granted  to  the  repre- 
sentatives of  the  husband,  unless  it  can  be  shown  that 
the  next  of  kin  of  the  wife  are  entitled  to  the  beneficial 
interest  (t). 
or  without  So  in  a  case  where  the  husband  takes  out  administration 

administered.  *o  kis  wife,  and  dies  Avithout  having  administered  to  all  her 
estate,  the  Ecclesiastical  Courts,  for  a  long  period,  thought 
themselves  obliged  to  commit  administration  de  bonis  non 
of  the  wife,  if  required,  to  the  next  of  kin  of  the  wife  at 
the  time  of  her  death  (u)  :  Still  the  beneficial  interest  in 
her  effects  has  always  been  held  to  be  in  the  representatives 
of  her  husband  (v). 

It  may  be  a   question,  what   shall  constitute   the   legal 
relations  of  husband  and  wife,   so   as  to   confer   the  rights 

(p)  See  ante,  pp.  754-759,  as  to  11  Vin.  Abr.  88.    Elliott  v.  Collier, 

tlie  extent  of  the  husband's  rights  3  Atk.  526.     S.  C.  1  Ves.  Sen.  15. 

as   his  wife's  administrator.     See  1  Wils.  168. 

also  ante,  pp.  612,  613.  (s)  Elliott  v.  Collier,  3  Atk.  527. 

(q)  See  ante,  p.  349.  (t)  See  ante,  p.  350. 

(»•)  Cart  v.  Rees,  1  P.  Wins.  381,  (w)  Ante,  pp.  412,  413. 

(cited  in  Squib  v.  Wyn.)     Hum-  (r)  Humphrey  v.  Bullen,  1  Atk. 

phrey  v.  Bullen,  1  Atk.  458.    S.  C.  458. 
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above  discussed :  This  subject  has  already  been  considered, 
incidentally  to  the  investigation  of  the  husband's  right  to 
the  administration  («?). 

SECTION   II. 

Of  the  Rights  of  a  Widow,  in  the  Distribution  of  the  Effects 
of  her  intestate  Husband,  under  the  Statute. 

The  Statute  of  Distributions,  it  will  be  observed,  provides, 
that  if  the  intestate  leaves  children,  as  well  as  a  widow,  one- 
third  shall  go  to  the  widow,   and  the  residue  among   the 
children.     If  there  be  no  children  or  lineal  descendants  of 
children  subsisting,  then  a  moiety  shall  go  to  the  widow,  and 
a  moiety  to  the  next  of  kindred.     But  the  Statute  of  Distri- 
butions, 22  &  23  Car.  II.  c.  10,  has  been  materially  modified 
in  favour  of  the  widow  of  an  intestate  dying  without  issue  by 
the  Intestates'  Estates  Act,  1890,  53  &  54  Vict.  c.  29,  an  Act 
to  amend  the  law  by  making  better  provision  for  the  widows 
of  certain  intestates  in  the  distribution  of  such  intestate's 
property.     This  Act  provides  :   Sect.  1.  The  real  and  personal  Intestate's 
estates  of  every  man  who  shall  die  intestate  (x)  after  the  1st  ceeding  500/. 
of  September,  1890,  leaving  a  widow  but  no  issue  shall,  in  all  {^J^JjL*^ 
cases  where  the  net  value  of  such  real  and  personal  estates  no  issue- 
shall  not  exceed  500/.,  belong  to  his  widow  absolutely  and 
exclusively. 

Sect.  2.    Where  the  net  value  of  the  real  and  personal  intestate's 
estates,  in  the  preceding  section  mentioned,  shall  exceed  the  ceeding  500Z., 
sum  of  500?.,  the  widow  of  such  intestate  shall  be  entitled  to  widow  to  have 
500/.,  part  thereof  absolutely  and  exclusively,  and  shall  have  a  500?- 
charge  upon  the  whole  of  such  real  and  personal  estates  for 
such  500/.,  with  interest  thereon  from  the  date  of  the  death  of 
the  intestate  at  4  per  cent,  per  annum  until  payment. 

Sect.  3.  As  between  the  real  and  personal  representatives  How  charge  to 
of  such  intestate,  such  charge  shall  be  borne  and  paid  in  propor-  between  realty 
tion  to  the  values  of  the  real  and  personal  estates  respectively.  a,ld  Psl'sonaltv- 

(?r)  Ante,  pp.  346-352.  of  Distributions,  apply  to  cases  of 

(.'•)  The  Act  only  applies  to  the  partial  intestacy.     Re  Twigg's  Es- 

case  of  a  man  dying  wholly  intes-  late,  [1892]  1  Ch.  597. 

tate :  it  does  not,  like  the  Statute 
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Above  provi- 
sion to  be  in 
addition  to 
share  of 

residue. 


How  realty  t> 
he  valued. 


How  personalty 
to  be  valued. 


Widow's  claim 
may  be  barred 
by  settlement. 


Sect.  4.  The  provision  for  the  widow,  intended  to  be  made 
by  this  Act,  shall  be  in  addition  and  without  prejudice  to  her 
interest  and  share  in  the  residue  of  the  real  and  personal 
estates  of  such  intestate  remaining  after  payment  of  the 
sum  of  500L,  in  the  same  way  as  if  such  residue  had  been 
the  whole  of  such  intestate's  real  and  personal  estates  and  this 
Act  had  not  been  passed. 

Sect.  5.  The  net  value  of  such  real  estates  as  aforesaid 
shall,  for  the  purposes  of  this  Act,  be  estimated  in  the  case 
of  a  fee  simple  upon  the  basis  of  twenty  years'  purchase  of 
the  annual  value  by  the  year  at  the  date  of  the  death  of  the 
intestate,  as  determined  by  law  for  the  purposes  of  property 
tax,  less  the  gross  amount  of  any  mortgage  or  other  principal 
sum  charged  thereon,  and  less  the  value  of  any  annuity  or 
other  periodical  payment  chargeable  thereon,  to  be  valued 
according  to  the  tables  and  rules  in  the  schedule  annexed  to 
the  Statute  16  &  17  Vict.  c.  51,  and  in  the  case  of  an  estate 
for  a  life  or  lives  according  to  the  said  tables  and  rules. 

Sect.  6.  The  net  value  of  such  personal  estates  as  aforesaid 
shall  be  ascertained  by  deducting  from  the  gross  value  thereof 
all  debts,  funeral,  and  testamentary  expenses  (y)  of  the  intes- 
tate, and  all  other  lawful  liabilities  and  charges  to  which  the 
said  personal  estate  shall  be  subject. 

Where  an  intestate  leaves  a  widow,  but  no  next  of  kin, 
the  widow  is  not  entitled  to  the  whole  of  the  personal 
estate ;  but  one  moiety  belongs  to  her,  and  the  other  to  the 
Crown  (z). 

The  widow's  title,  however,  under  the  statute,  may  be 
barred  by  a  settlement  before  marriage  (a),  excluding  her 
from  her  distributive  share  of  her  husband's  personal 
estate ;  and  even  in  the  case  of  a  female  infant,  she 
may  be   barred   of  her   right  by  such   a    settlement,  made 


(y)  The  phrase  "  testamentary 
expenses  "  is  not  strictly  applicable 
to  an  intestacy :  taking  the  Act  as 
a  whole  it  appears  to  be  a  slip  of 
draftsmanship,  and  as  meaning  the 
expenses  of  obtaining  letters  of 
administration  and  of  administra- 


tion generally.  Be  Twigg's  Estate, 
[1892]  1  Ch.  579,  582,  per  Chitty,  J. 

(:-.)  Cave  v.  Roberts,  8  Sim.  214. 

(«)  See  Shatter  r.  Skitter,  1 
Yonnge  &  Coll.  28,  as  to  the  effect 
of  a  separation  deed  executed  by 
the  wife  after  marriage. 
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before  marriage,  with  the  approbation  of  her  parents  or 
guardians  (/>). 

Where  the  settlement  is  expressed  to  be  "as  and  for  her 
jointure,  in  full  lieu,  bar  and  satisfaction  of  any  dower  or 
thirds  which  she  could  or  might  claim  at  common  laiv  out  of 
all  or  any  of  the  estates  real,  personal,  or  freehold,  of  her 
intended  husband,"  the  widow  will  be  excluded  from  her 
share  under  the  statute  ;  for  the  words  "  common  law  "  must 
be  construed  as  equivalent  to  the  terms  "  according  to  the 
general  law  "  (c). 

In  such  cases,  whether  the  husband  die  intestate,  or  dis- 
pose of  his  personal  estate  by  Will,  which  disposition  fails 
by  lapse,  the  wife  will  be  equally  excluded  from  her  distribu- 
tive share. 

But  it  is  otherwise  when  the  husband  bij  Will  makes  a  Provision  by 

n  •/.  •  .  ,.-,.'  n-1  „  Will  for 

provision  lor  his  wite,  stating  it  to  be  m  lieu  and  m  bar  of  widow,  in  lieu 
all  her  claims  on  his  personal  estate,  and  then  subjects  his  joesenotbar' 
personalty  to  a  disposition  which  lapses,  or  is  void,  so  that  her  claim 

under  a  quast 

the  latter  fund  is  subject  to  distribution ;  for  then  notwith-   intestacy. 
standing  the  words  of  the  Will,  the  widow  is  entitled  to  a 
share  under  the  statute  (d)  :  The  principle  of  this  distinction 
is,  that  where  a  woman  has  before  marriage  agreed  to  accept 

(b)  Lord     Buckinghamshire     ?•.  word    "  thirds,"    however,    is   not 

Drury,  3  Bro.  C.  C.  492.     4  Bro.  confined    to    real    estate,    hut    is 

C.  C.  50G,  note.    2  Roper  on  Husb.  a  general   expression  which   may 

&  Wife,  2G,  2nd  edit.  signify,  according  to  the   context 

(r)  Gurly  v.  Gurly,  S  CI.  &  F.  and  scope  of  the  instrument,  the 

743.     See  also  Druce  v.  Denison,  interest  of  a  widow  in  any  pro- 

G  Yes.  385.     But  where  the  hus-  perty,  whether  real  or  personal,  of 

hand,  on  his  marriage,  settles  on  her  deceased  husband  ;  and  in  con- 

the    wife    a    rent-charge   for    her  struing  the  instrument  the  Court 

jointure,  and  in  lieu  of  dower  and  considers,  inter  alia,  the  fund  out 

thirds  at  common  laic,  she  is  not  of  which  the  provision  for  the  wife 

thereby  precluded  from  her  distri-  was  made  :  Thompson  v.  Watts,  2 

butive  share  in  his  undisposed-of  Johns.  &  H.  291. 
personal  estate  ;  because  the  rent-  ((/)    Pickering    v.    Stamford,    3 

charge  must  be   regarded  as   in-  Ves.  332.    Garthshore  v.  Chalie,  10 

tended  to  be  in  lieu  only  of  any  Ves.  17, 18.    2  Piop.  Husb.  &  Wife, 

claim  she  might  have  on  his  lands :  23,  2nd  edit. 
Colleton  v.  Garth,  6  Sim.  19.    The 

W.E. VOL.    II.  H    H 


1362 


In  what  case  a 
widow  cannot 
claim  both  her 
distributive 
share  and 
money  due 
under  a  cove- 
nant for  her 
provision : 


Of  the  Statute  of  Distributions.     [Pt.  in.  Bk.  iv. 

a  consideration  for  her  widow's  share,  she  is  bound  by  her 
compact,  whether  her  husband  die  testate  or  intestate  ;  but 
where  there  is  no  such  contract,  but  the  provision  in  bar  of 
the  distributive  share  arises  upon  the  husband's  Will,  it  is 
presumed  that  the  motive  for  the  widow's  exclusion  originated 
in  a  particular  design  or  purpose  of  the  testator,  viz.,  for  the 
benefit  of  the  person  in  favour  of  whom  the  property  was 
bequeathed  by  him  ;  so  that  if  the  purpose  be  disappointed, 
there  is  no  reason  why  the  bar  or  exclusion  should  con- 
tinue (e). 

It  is  necessary  to  consider  the  right  of  the  widow  under 
the  Statute  of  Distributions,  with  relation  to  the  existence  of 
a  covenant  or  agreement,  on  the  part  of  the  husband,  to 
settle  or  to  leave,  or  that  his  executors  shall  pay,  to  his 
widow,  a  portion  of  his  personal  estate. 

It  is  a  general  rule,  that  if  the  husband  covenants  to  leave, 
or  that  his  executor  shall  pa y,  to  his  widow  a  sum  of  money, 
or  part  of  his  personal  estate,  and  he  dies  intestate,  so  that 
she  becomes  entitled  to  a  portion  of  his  personal  property 
under  the  statute,  such  distributive  share  shall  be  a  per- 
formance of  the  covenant,  and  she  cannot  claim  both  (/). 
The  principle  seems  to  be,  that  the  husband,  looking  for- 
ward to  the  event  of  his  death,  when  his  wife  will  have  an 
interest  in  his  property  by  the  provision  of  the  law,  declines 
for  that  reason  to  give  her  any  interest  in  it  in  his  lifetime, 


(e)  2  flop.  Husb.  &  Wife,  23, 
2nd  edition.  Lord  Alvanley  found 
this  principle  recognized  by  Lord 
Cowper,  in  Sympson  v.  Hornsby, 
which  he.  stated  from  the  Regis- 
trar's Book:  Pickering  v.  Stam- 
ford, 3  Ves.  335.  But  this  prin- 
ciple cannot  be  applied  to  a  case 
where,  on  the  face  of  the  Will 
there  is  an  intestacy,  with  lan- 
guage excluding  the  widow  in 
absolute  and  comprehensive  terms 
from  any  further  share  :  Lett  r. 
Randall,  3  Sm.  &  G.  83. 


(/)  Blandy  v.  Widmore,  1  P. 
Wins.  324.  Lee  v.  Cox  and  D'Ar- 
anda,  1  Ves.  Sen.  1.  Garthshore  v. 
Chalie,  10  Ves.  1.  It  will  make  no 
difference  that  the  money  under  the 
covenant  is  to  be  paid  at  a  deter- 
minate period  within  the  year 
after  the  testator's  death,  whereas 
in  strictness  the  distributive  share 
is  not  payable  until  the  end  of  that 
year  ;  for  this  difference  shall  not 
be  permitted  to  repel  the  legal  pre- 
sumption :  ibid.  13. 
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considering  tliat  his  covenant  will  be  as  effectually  performed 
by  what  the  law  provides  for  her,  as  if  the  provisions  were 
made  by  himself  (g) . 

If  the  widow's  distributive  share  is  less  than  the  amount 
of  her  provision  under  her  husband's  covenant,  such  share 
will  be  regarded  as  a  partial  performance ;  so  that  if  the 
money  covenanted  to  be  paid  by  the  husband's  executors  be 
1,000/.,  and  the  widow's  distributive  share  amount  only  to 
5001. ,  such  share  will  nevertheless  be  a  part  performance  of 
the  covenant ;  viz.,  to  the  extent  of  5001.  (/<). 

In  the  case  of  Goldsmid  v.  Goldsmid  (i),  Sir  Thomas 
Plumer,  M.  R.,  decided,  that  if  the  widow  takes  a  distribu- 
tive share  of  her  husband's  personal  estate,  not  under  an 
actual  but  a  quasi  intestacy,  such  share  will  be  a  performance 
of  his  covenant  that  his  executors  shall  pay  to  her  a  sum  of 
money  at  his  death  if  she  survived  him  :  In  that  case  the 
husband  by  marriage  articles  covenanted,  that  if  he  died  in 
the  lifetime  of  his  wife,  his  executors  should,  within  three 
months  after  his  decease,  pay  to  her  3,000/.  :  By  his  Will  he 
gave  all  his  property  to  his  executors,  in  trust  after  payment 
of  his  debts,  at  the  expiration  of  three  years  from  his  decease, 
to  divide  it  in  such  ways,  shares  and  proportions,  as  to  them 
should  appear  right :  On  his  death,  during  the  life  of  his 
wife,  the  executors  having  died  or  renounced,  the  property 
became  divisible  according  to  the  Statute  of  Distributions  : 
And  the  widow's  distributive  share,  exceeding  3,000/.,  was 
held  a  performance  of  the  covenant  in  the  marriage 
articles  (k). 

If   the  husband's  covenant   be    entire,    and  the  provision  -m  what  rases 
therein  expressed  to  be  secured  to  the  wife  is  such  as  the  ?he1may  claim 

■"■  both ; 

covenant  in  part  might  be  held  to  be  performed  by  the 
widow's  distributive  share  under  the  statute,  according  to 
the  preceding  cases,  and   the   remaining  part  could  not  be 

(r/)  Garthshore  v.  Chalie,  10  Yes.  (/;)  The  authority  of  this  deci- 

1,  16.  sion  is  doubted  in  2  Eop.  Husb.  & 

{h)  Ibid.  16.  Wife,  50,  2nd  edit. 

(i)  1  Swanst.  211. 

H  h  2 
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so  considered,  then,  since  the  covenant  is  entire,  the  Court 
will  not  split  it,  and  hold  a  performance  and  a  non-perform- 
ance at  the  same  time  (/)  :  Thus,  if  the  husband  covenanted 
with  trustees  that  his  heirs,  executors,  &c,  should  pay  to 
them  6,000/.,  within  a  certain  period  after  his  death,  upon 
trust  as  to  1,500/.,  part  of  the  sum,  for  his  widow  absolutely, 
if  she  survived  him  ;  and  as  to  the  remaining  sum  of  4,500/., 
to  pay  the  interest  of  it  to  her  during  her  life,  or  widowhood  ; 
since  the  last  sum,  not  being  given  absolutely  to  the  widow, 
cannot  be  considered  satisfied  by  her  distributive  share, 
neither  shall  the  1,500/.  be  so  regarded  (m). 

Again,  if  the  covenant  by  the  husband  be  so  framed  as  to 
require  the  money  to  be  settled  during  his  life,  so  that  there 
was  a  breach  of  it  before  his  death,  and  a  debt  may  be  con- 
sidered as  incurred  to  the  widow,  in  such  case  the  rule  above 
laid  down  does  not  apply.  Thus,  in  Oliver  v.  Brickland  (n), 
the  husband  covenanted  to  pay  for  the  benefit  of  his  wife  a 
sum  of  money  within  two  years  after  the  marriage,  and  that 
if  he  died,  his  executors  should  pay  it :  After  surviving  the 
two  years,  he  died  intestate,  and  his  widow's  distributive 
share  was  larger  than  the  sum  covenanted  to  be  settled  upon 
her :  But  Sir  Joseph  Jekyll  decided,  that  it  should  not  be 
taken  in  satisfaction  of  such  debt,  but  that  the  widow  should 
have  both. 

In  Lang  v.  Lang  (o),  Henry  Lang,  a  domiciled  Englishman, 
married  a  lady  at  the  Mauritius,  where  the  French  law  is 
in  force  :  By  their  settlement  (which  was  in  the  French 
language  and  form)  they  declared  that  they  intended  to 
marry  according  to  the  laws  of  England,  the  benefit  of  which 
they  reserved  to  themselves  the  power  of  claiming  :  Ar>d  it 
was   stipulated  that  Henry  Lang    should   invest,  in  certain 


(/)  2   Eop.  Husb.  &  Wife,   51,  V.-C,  in  Salisbury  v.  Salisbury,  6 

2nd  edit.  Hare,  526. 

(m)  Couch  v.   Stratton,  4  Ves.  (n)  Cited    in    Lee   v.    Cox  and 

391.    On  the  authority  of  this  case,  D'Aranda,    3   Atk.    420.     1    Ves. 

a  similar  question  was  reluctantly  Sen.  1. 
decided  accordingly,  by  Wigram,  (o)  8  Sim.  451. 
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securities,  4,000/.  (the  property  of  the  lady,  which  he  acknow- 
ledged he  had  received  from  her),  and  that  she  should  receive 
the  income,   on  her  sole  receipts,  for  her  maintenance  and 
personal  wants,  and  that  on  her  dying  in  Henry  Lang's  life- 
time without  leaving  issue  by  him,  the  capital  should  belong 
to  him  ;  There  was  also  a  proviso  that  the  fund  should  go  to 
the  children  of  the  marriage  in  the  event  of  there  being  any, 
or  to  their  issue,  if  they  should  die  under  twent}T-one,  leaving 
issue ;  and  if  Henry  Lang  did  not  invest  the  4,000/.  in  his 
lifetime,  she  was  to  be  at  liberty  to  take  it  out  of  his  assets  on 
his  death  :  Henry  Lang  died  intestate  in  his  wife's  lifetime  : 
He  never  received  the  4,000/.,   nor  invested  a  sum  to  that 
amount :  And  Sir  L.  Shad  well,  V.-C,  held  that  his  widow  was 
entitled  to  be  paid  the  4,000/.  out  of  his  assets,  and  also  to 
receive   her   distributive  share  of   the  residue  :    His  Honor 
thought  that  if  the  wife  had  filed  a  bill  (living  the  husband), 
to  compel  him  to  make  the  investment,  the  Court  would  have 
considered   that   the   husband   had   entered   into  a  contract 
which  was  to  be  fulfilled  in  his  lifetime,  and  would  have  com- 
pelled him  to  produce  the  4,000/.,  and  to  make  the  investment : 
If  that  were  the  right  conclusion,  such  cases  as  Bland 'y  v. 
Widmore  and  Lee  v.  Cox  and  D'Aranda(.p)  had  no  applica- 
tion to  the  subject :  because  those   cases  decide  only  that, 
where  the  husband  has  bound  himself  to  fulfil  some  obligation 
by  the  payment  of  money  at  the  time  of  his  death  (whether  it 
be  at  the  time  of  his  death,  or  within  six  months  after,  makes 
no  difference),  that  obligation  is  satisfied,  if,  by  dying  intes- 
tate, he  allows  the  law  to  confer  a  benefit  on  the  covenantee 
equivalent  to  that  which  he   had  bound  himself  to  confer  : 
Those  cases  had  no  reference  to  the  subject,  there  being  in 
the  present  case  an  obligation,  on  the  husband,  to  produce 
the  sum  in  question :  and,  in  his  Honor's  view,  it  was  the 
same  thing  as  if  there  had  been  a  covenant  with  a  trustee  to 
make  a  settlement  of  that  sum  in  the  manner  provided  for : 
and   then,    if  the  husband    had    died  intestate,  the  trustee 

(p)  Ante,  p.  1362  (/). 
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would  have  taken,  from  bis  assets,  what  was  sufficient  for  the 
purpose,  and  the  wife  would  have  been  at  liberty  to  take  her 
share  of  the  residue  under  the  Statute  of  Distributions. 


SECTION  III. 

Of  the  Rights  of  the  Children  and  their  Representatives  to 
Distribution  under  the  Statute. 

After  the  allotment  of  a  third  to  the  widow,  the  Statute,  as 
we  have  seen,  directs  a  distribution  of  the  residue  by  equal 
portions  to  and  amongst  the  children  of  the  intestate,  and 
"  such  persons  as  legally  represent  such  children  in  case  any 
of  the  said  children  be  then  dead."  In  case  there  be  no 
wife,  then,  by  section  7,  all  the  estate  is  to  be  distributed  to 
and  amongst  the  children  (q). 
What  is  meant       By  the  words  "  such  as  legally  represent  such  children," 

by  the  "legal  . 

representa-  their  lineal  representatives  to  the  remotest  degree  are 
children  t  °  admitted  (r).  But  the  term  must  be  understood  of  descen- 
dants, and  not  next  of  kin  (s) ;  as  for  example,  if  a  son  of  the 
intestate  is  dead,  leaving  a  widow  and  child,  the  widow  shall 
take  nothing,  and  the  child  the  whole  of  the  father's  share ; 
yet  the  widow,  though  not  strictly  one  of  the  next  of  kin,  is 
in  the  same  sense  as  the  child,  a  legal  representative  of  the 
personal  estate  of  the  father  (t). 

To  attain  a  clear  apprehension  of  the  subject  of  this  section, 
three  sorts  of  cases  may  be  supposed  :  First,  where  none 
of  the  intestate's  children   are  dead ;    Secondly,  where  the 

(q)  A   child  legitimate   by  the  619). 

law  of    its  father's   domicil,   but  (r)  Carter    v.   Crawley,   Sir   T. 

illegitimate   according  to  English  Raymond,  500. 

law,  is  entitled  to  a  share  as  one  (s)  Bridge  v.  Abbott,  3  Bro.  C.  C. 

of  the  next  of  kin  in  the  personal  226,  by  Lord  Alvanley.     Evans  v. 

estate  of  an  intestate  dying  domi-  Charles,  1  Anstr.   132,   by   Eyre, 

ciled  in  England  under  the  Statute  C.  B. 

of  Distributions.     Ee   Goodman's  (t)  Price    v.   Strange,   6   Madd. 

Trusts,  17  C.  D.  266  (reversing  the  161,  162. 
decision  of  Jessel,  M.  R.,  14  C.  D. 
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intestate's  children  are  all  dead,  all  of  them  having  left 
children  ;  Thirdly,  where  some  of  the  intestate's  children  are 
living,  and  some  dead,  and  such  as  are  dead  have  each  of  them 
left  children  (u). 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the  l.  Where  none 
intestate's  children  are  dead,  it  is  sufficiently  obvious,  that  tate's  children 
after  the  wife  has  had  the  third  allotted  to  her,  the  remaining  are        : 
two-thirds  shall,  pursuant  to  the  statute,  be  equally  divided 
among  all  the  children  of  the  intestate  ;  as  in  this  case  they 
all  claim  in  their  own  right  (r). 

A   brother  or   sister   of  the   half-blood   shall   be    equally  half-blood : 
entitled  to  a  share  with  one  of  the  whole  blood  ;  inasmuch  as 
they  are  both  equally  near  of  kin  to  the  intestate  (x). 

A  posthumous  child  has  also  the  same  rights  ;  for  a  child  posthumous 
in  ventre  sa  mere  at  the  time  of  the  father's  death,  being  a 
person  in  rerum  naturd,  is,  by  the  rules  of  the  common  and 
the  civil  law,  to  all  intents  and  purposes  a  child,  as  much  as 
if  born  in  the  father's  lifetime  (y),  and  consequently  is  entitled 
under  the  statute. 

If  the  intestate  leave  only  one  child,  such  case  is  not  to  be  an  only  child, 
considered  as  omitted  by  the  statute  :  therefore,  in  case  the 
intestate  also  leave  a  wife,  she  shall  only  have  a  third  part, 
and  the  other  two-thirds  shall  go  to  such  child  (z).  And 
where  the  intestate  leaves  an  only  child  and  no  widow, 
although,  literally  speaking,  there  can  be  no  distribution, 
yet  such  only  child  shall  be  entitled  to  the  whole  personal 
estate  (a) . 

Secondly,  where  the  intestate's  children  are  all  dead,  all  of  2.  Where  all 
them  having  left  children.     It  is  said  by  Toller  that  if  a  father  children  are 

(u)  Toller,  374.  sary  for  the  benefit  of  that  child  : 

(v)  Toller,  374.  Blasson  v.  Blasson,  2  De  G.  J.  & 

(x)  Smith  v.  Tracey,  1  Mod.  209.  Sm.  665. 
Toller,  374.  (z)  Brown    v.   Farndell,   Carth. 

(y)  Wallis    v.   Hodson,    2   Atk.  52.     Bac.  Abr.  tit.  Exors.  I.  5. 
117.     Burnet  v.  Mann,  1  Ves.  Sen.  (a)  Davers  v.  Dewes,  3  P.  Wins. 

156.  Toller,  374.   But  such  a  child  49,  note  (D).     Palmer  v.  Gerrard, 

is  only  to  be  treated  as  a  born  child  Prec.  Chan.  21. 
■where  such  construction  is  neces- 
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have  three  children,  John,  Mary,  and  Henry,  and  they  all  die 
before  the  lather,  John,  leaving,  for  instance,  two  children, 
'Mdvy  three,  and  Henry  four,  and  afterwards  the  father  die 
intestate,  in  that  case  all  his  grandchildren  shall  have  an 
equal  share  :  for  as  his  children  are  all  dead,  their  children 
shall  take  as  next  of  kin  (6) :  and  that  such  also  would  be  the 
case  with  respect  to  the  great-grandchildren  of  the  intestate, 
if  both  his  children  and  grandchildren  had  all  died  before 
him  (c). 

In  these  instances,  the  parties  would  be  said  to  take  per 
capita,  or,  in  other  words,  equal  shares  in  their  own 
right  (d). 

Thirdly,  where  some  of  the  intestate's  children  are  living, 
and  some  dead,  and  such  as  are  dead  have  each  of  them  left 
children.  In  this  case,  the  children  of  the  deceased  children 
take  per  stirpes,  that  is  to  say,  not  in  their  own  right,  but 
by  representation.     Thus,  for  example,  if  a  father  have  three 


(/>)  Walsh  v.  Walsh,  1  Eq.  Ca. 
Abr.  249,  pi.  7.  Bowers  v.  Little- 
wood,  1  P.  Wins.  595,  l>y  Lord 
Parker.  Davers  v.  Dewes,  4  P. 
Wins.  50,  by  Lord  King.  Bac. 
Abr.  Exors.  I.  3. 

(c)  Toller,  374.  But  see  contra, 
Re  Ross's  Trust,  L.  R.  13  Eq. 
Cas.  286,  where  Wiekens,  V.-C, 
held  that  the  proposition  in  the 
text  was  not  good  law,  for  that  the 
Statute  of  Distributions  deals  sepa- 
rately with  the  case  of  descendants 
and  with  the  case  of  next  of  kin 
not  descendants  ;  and  that  if  there 
are  descendants,  but  no  children 
living  to  share  the  estate,  it  is  to 
be  divided  into  as  many  shares  as 
there  are  children  who  have  left 
living  descendants,  and  that  the 
descendants  of  each  such  child  are 
to  take  as  representing  the  child, 
and  of  course  only  the  child's 
share,  that  is  to  say,  that  wherever 


there  are  descendants  the  division 
will  be  per  stirpes  and  not  per 
capita.  North,  J.,  took  the  same 
view  in  Re  JSTatt,  37  C.  D.  517. 
The  epiestion  depends  on  the  con- 
struction of  the  statute.  The  view 
of  these  learned  judges  necessitates 
the  application  of  the  5th  section 
of  the  statute  to  a  case  where  the 
intestate  leaves  no  living  children, 
but  only  legal  representatives  of 
such  children,  and  the  reading  of 
the  word  "  child  "  in  the  7th  sec- 
tion as  meaning  "  child  living 
either  in  person  or  in  its  descend- 
ants." This  view  also  seems  to 
involve  reading  the  word  "  and  " 
in  the  2nd  paragraph  of  the  5th 
section,  where  it  follows  the  words 
"  amongst  the  children  of  such 
persons  dying  intestate,"  as  mean- 
ing "  or." 

(d)  2  Black.  Comm.  517. 
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children,  John,  Mary,  and  Henry,  and  John  die,  leaving 
four  children,  and  Mary  die,  leaving  two,  and  Henry  alone 
survive  the  father ;  on  the  death  of  the  father  intestate, 
one-third  shall  he  allotted  to  Henry,  one-third  to  John's  four 
children,  and  the  remaining  third  to  Mary's  two  children ; 
for  these  grandchildren  are  entitled  as  representing  their 
respective  parents  (e). 

The  end  and  intent  of  the  statute  was  to  make  the  pro-   Advancement: 

<>         11    i         i  -i  i  p  Exclusion  of 

visions  for  all  the  children  of  the  intestate  equal,  as  near  as   such  children 

could  he  estimated  (/).     Accordingly,  the  5th  section  of  the   1^^  settle - 

statute  proceeds  to  provide,  that  no  child  of  the  intestate,   ment  or  have , 

been  advanced 

except  his  heir-at-law,  who  shall  have  any  estate  in  land  hy  by  portion : 
the  settlement  of  the  intestate,  or  who  shall  be  advanced  by 
the  intestate  in  his  lifetime  hy  pecuniary  portion,  equal  to  the 
distributive  shares  of  the  other  children,  shall  participate  with 
them  in  the  surplus ;  but  if  the  estate  so  given  to  such  child 
by  way  of  advancement  be  not  equivalent  to  their  shares,  then 
that  such  part  of  the  surplus  as  will  make  it  so  shall  be  allotted 
to  him  or  her  (Vy). 

This  just  and  equitable  provision  has  been  also  said  to 
be  derived  from  the  collatio  bonorum  of  the  imperial  law  : 
which  it  certainly  resembles  in  some  points,  though  it  differs 
widely  in  others :  But  it  may  not  be  amiss  to  observe, 
that,  with  regard  to  goods  and  chattels,  this  was  part  of  the 
ancient  custom  of  London,  of  the  province  of  York,  and  of 
the  sister  kingdom  of  Scotland ;  and  with  regard  to  the 
lands  descending  in  co-parcenary,  that  it  has  always  been, 
and  still  is,  the  common  law  of  England,  under  the  name  of 
hotchpot  (h). 

(e)  Bae.  Abr.  tit.  Exors.  I.  3.  Wms.  439,  440,  by  Sir  Joseph 
Toller,  374.  Under  the  decisions  Jekyll. 
of  Wickens,  V.-C,  and  North,  J.,  (g)  2  Black.  Comm.  516. 
above  cited,  there  would  be  no  (h)  2  Black.  Comm.  517.  "  It 
difference  between  the  second  and  seemeth,"  says  Littleton,  sect.  267, 
third  cases,  descendants  of  deceased  "  that  this  word  '  Hotchpot,'  is  in 
children  taking  per  stirpes  in  either  English  a  pudding  ;  for  in  a  pud- 
case,  ding  is   not    commonly  put    one 

(/)  Edwards  v.  Freeman,  2  P.  thing  alone,  but  one  thing  with 
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This  provision  applies  only  to  the  distribution  of  the 
estates  of  intestate  fathers  :  And  therefore  if  a  mother  being 
a  widow,  advances  a  child,  and  dies  intestate,  leaving  many 
children,  the  child  advanced  shall  not  bring  what  he  received 
from  his  mother  into  hotchpot :  This  was  decided  by  Lord 
King,  C,  on  the  principle,  that  the  statute  was  grounded 
on  the  custom  of  London,  which  never  affected  a  widow's 
personal  estate,  and  that  the  Act  seems  to  include  those 
alone  within  the  clause  of  hotchpot  who  are  capable  of 
having  a  wife  as  well  as  children,  which  must  be  husbands 
only  (i). 

The  statute  takes  nothing  away  that  has  been  given  to 
any  of  the  children,  however  unequal  that  may  have  been  : 
How  much  soever  it  may  exceed  the  remainder  of  the 
personal  estate  left  by  the  intestate  at  his  death,  the  child 
may,  if  he  pleases,  keep  it  all ;  if  he  be  not  contented,  but 
would  have  more,  then  he  must  bring  into  hotchpot  what 
he  has  before  received :  This  manifestly  seems  to  be  the 
intention  of  the  Act,  grounded  upon  the  most  just  rule  of 
equity,  equality  (k). 

The  provision  in  the  statute  applies  only  to  the  case  of 
actual  intestacy;  and  where  there  is  an  executor,  and  conse- 
quently a  complete  Will,  though  the  executor  may  be  declared 
a  trustee  for  the  next  of  kin,  they  take  as  if  the  residue  had 
been  actually  given  to  them  :  Therefore  a  child  advanced  by 
his  father  in  his  life,  or  provided  for  in  the  Will,  cannot  be 
called  on  to  bring  his  share  into  hotchpot  (I). 

If  a  child,  who  has  received  any  advancement  from  his 
father,  shall  die  in  his  father's  lifetime,  leaving  children,  such 

other  things  together  :  "  2  Black.  474. 

Coinm.    190.      See    Fox    v.   Fox,  (/r)  By  Lord  Raymond,  in  Ed- 

L.  R.  11  E<p  142.     Hewitt  v.  Jar-  wards  v.  Freeman,  2  P.  Wins.  443. 

dine,  L.  R.  14  Eq.  58.     Limpus  v.  (I)  By  Sir  W.  Grant,  in  Walton 

Arnold,  15  Q.  B.  D.  300,  as  to  the  v.  Walton,  14  Ves.  324.     Edwards 

effect  of  a  hotchpot   clause  in  a  v.  Freeman,  2  P.  Wins.  440,  446. 

Will.  See  Stewart  v.  Stewart,  15  C.  D. 

(0  Holt  v.  Frederick,  2  P.  Wins.  539,  543. 
357.     Bennet  v.  Bennet,  10  C.  D. 
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children  shall  not  be  admitted  to  their  father's  distributive 
share,  unless  they  bring  in  his  advancement ;  since,  as  his 
representatives,  they  can  have  no  better  claim  than  he  would 
have  had,  if  living  (?n). 

A  child  advanced  in  part  shall  bring  in  his  advancement 
only  among  the  other  children  ;  for  no  benefit  shall  accrue 
from  it  to  the  widow  (n). 

It  will  be  convenient  to  consider  this  subject  further,  1.   l.  Children 
With  respect  to  children  who  have  any  land  by  settlement  of  Wsettlement': 
the  intestate.     2.  With  respect  to  children  who  have  been 
advanced  by  pecuniary  portions. 

The  statute  extends  not  only  to  land,  freehold  and  copy- 
hold, settled  on  a  younger  child  by  the  father,  but  also  to 
charges  upon  land  for  such  child  (o)  :  So  if  a  father  settle  a 
rent  out  of  his  lands  on  a  younger  child,  this  is  within  the 
statute  ( p)  :  and  so  is  a  reversion  settled  on  any  child  but  the 
heir  (q). 

Land  claimed  by  marriage  settlement  has  been  held  an 
advancement  within  the  statute :  but  land  devised  by  the 
father  to  a  younger  child  is  not  to  be  so  considered  :  for  a 
provision  to  be  brought  into  hotchpot  must  be  such  as 
is  made  by  an  act  in  the  intestate's  lifetime,  and  not  by 
Will  (r). 

In  respect  to  Borough-English  lands,  which  descend  to  the 
youngest  son,  it  was  once  held  that  he  should  allow  for  them, 
on  the  ground  that  the  statute  intended  merely  to  provide  for 
the  heir  of  the  family,  that  is,  the  heir  by  the  common  law, 
and  not  one  who  is  heir  only  by  custom  in  some  particular 
places  (s).     But  that  decision  has  been  overruled,  and  it  is  now 

(m)  Proud  v.  Turner,  2  P.  Wins.  Ch.  670. 
560.  (o)  By  Sir  Joseph  Jekyll,  Ed- 

(n)  Kircudbright  v.  Kircud-  wards  v.  Freeman,  2  P.  Wins.  441. 
bright,  8  Ves.  51,  64.     So  too  if  a  (p)  Ibid. 

Will   contains  a  hotchpot  clause,  (q)  Ibid.  442. 

prima   facie    the    widow     cannot  (r)  By  Sir  J.  Jekyll,  ibid.  440. 

claim      any    benefit      thereunder  Twisden  v.  Twisden,  9  Ves.  425, 

against  the  children  :    Stewart  v.  462,  by  Lord  Eldon. 
Stewart,  15   C.  D.  539.     See  also  (s)  By  Sir  J.  Jekyll,  M.  B.,  in 

Meinertzagen  v.  Walters,  L.  B.  7  Pratt  v.  Pratt,  2  Stra.  935. 
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settled,  that  such  youngest  son  shall  have  an  equal  share  of 
the  distribution  with  the  other  children,  without  regard  to  this 
species  of  estate  ;  for  although  the  exception  in  the  statute 
extend  only  to  the  eldest  son,  yet  no  law  exists  to  oblige  the 
heir  in  Borough-English  to  bring  in  his  lands  :  The  statute 
contains  no  such  requisition  :  It  speaks  merely  of  such  estate 
as  a  child  hath  by  settlement,  or  by  advancement  of  the 
intestate  in  his  lifetime  (t). 

Money  laid  out  by  the  intestate  on  repairs  of  houses,  which 
had  been  given,  but  not  conveyed,  by  him  to  his  eldest  son, 
and  which  had  therefore  descended  on  him  as  heir-at-law,  has 
been  held  not  to  be  an  advancement  to  be  brought  into  hotch- 
pot under  the  statute  :  though  it  would  have  been  otherwise 
if  the  father  in  his  lifetime  had  irrevocably  parted  with  the 
estate  by  a  conveyance  to  the  son,  and  afterwards  given  him  a 
sum  of  money  to  ameliorate  it  («). 

2.  With  regard  to  children  who  have  been  advanced  by 
pecuniary  portion.  By  the  provisions  of  the  statute,  although 
the  heir-at-law  shall  not  abate  in  respect  of  the  land  which 
came  to  him  by  descent,  or  otherwise  from  the  intestate,  yet 
if  he  hath  had  any  advancement  from  his  father  out  of  his 
personal  estate,  he  shall  abate  for  it  in  the  same  manner 
as  the  other  children  (x)  :  And  were  it  merely  the  use  of 
furniture  for  his  life,  it  shall  be  regarded  as  an  advancement 
pro  tanto  (}/).  Co-heiresses  shall  also,  it  seems,  bring  in  such 
advancement,  not  being  land  (~),  as  they  may  have  respectively 
received  from  their  father,  before  they  shall  be  entitled  to 
their  distributive  share  ;  agreeably  to  the  principle  of  the  Act, 
and  to  the  object  of  a  just  and  impartial  father  to  promote  an 
equality  among  his  children  (a) . 


(()  By  Lord  Talbot  in  Lutwyclie 
v.  Lutwyclie,  Cas.  temp.  Talk  279. 
As  to  whether  a  coparcener  is 
hound  to  hring  land  into  hotch- 
pot, tee  Dillon  v.  Cojipin,  4  M.  & 
Cr.  647. 

(u)  Smith  v.  Smith,  5  Ves.  721. 

(./)  Pratt  v.  Pratt,  Fitzgib.  285. 
Com.  Dig.  Admon.  (H.).     4  Burn, 


E.  L.  397,  8th  edit.  Smith  v. 
Smith,  5  Ves.  721. 

(y)  Pratt  v.  Pratt,  Fitzgib.  285. 
Com.  Dig.  Admon.  (H.).  Kircud- 
bright v.  Kircudbright,  8  Ves.  51. 

(z)  See  Dillon  v.  Coppin,  4  M.  & 
Cr.  647. 

(a)  4  Burn,  E.  L.  397,  8th  edit. 
Toller,  378. 
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It  remains  to  consider  what  is,  and  what  is  not,  to  be  what  is  con- 
regarded  as  an  advancement  out  of  the  personal  estate  of  the  advancement 
father,  so  as  to  exclude  a  child  from  a  distributive  share  of  the  ^g^*}16 
whole  or  part  of  the  residue.  estate  : 

A  provision  made  for  a  child  by  a  settlement,  whether 
voluntary,  or  for  a  good  consideration,  as  that  of  marriage,  is 
such  an  advancement  (b). 

It  is  not  requisite,  to  constitute  an  advancement,  that  the 
provision  should  take  place  in  the  father's  lifetime  (c).  If 
by  deed  he  settle  an  annuity,  to  commence  after  his  death,  on 
one  of  his  children,  it  is  an  advancement  (d).  So  a  portion 
secured  to  the  child,  although  in  futuro,  is  an  advancement  (e). 
Thus  a  portion  for  a  daughter,  to  be  raised  out  of  land,  on  her 
attaining  the  age  of  eighteen,  or  the  day  of  her  marriage,  was 
held  to  be  an  advancement  to  her  when  she  married,  although 
she  was  under  that  age,  and  unmarried,  at  the  time  of  the 
intestate's  death  (/). 

A  portion,  which  was  at  first  contingent,  shall  clearly  be 
considered  an  advancement,  when  the  contingency  has 
happened  (g).  And  it  seems  that  a  portion,  even  while 
contingent,  being  capable  of  valuation,  may  be  brought  into 
hotchpot  (h)  :  or  the  Court  may  order,  that  in  case  the  con- 
tingency shall  happen,  the  portion  shall  be  so  distributed  as 
to  make  the  rest  of  the  children  equal  with  the  child  on  whom 
it  was  settled  (i)  :  But  the  contingency  must  be  so  limited 
as  necessarily  to  arise  within  a  reasonable  time  ;  as  in  the  case 
stated  above,  where  the  portion  was  secured  to  the  daughter, 
on  her  attaining  the  age  of  eighteen,  or  on  her  marriage  (k). 

Where  a  father  makes  a  provision  for  a  son  on  his  mar- 
riage, all  the  limitations  in  such  settlement  to  the  wife  and 
children  of  such  son  must  be   considered   as   part  of  that 

(h)  Edwards  v.  Freeman,  2  P.  (/)  Edwards  v.  Freeman,  2  P. 

Wms.  440,  441.    Pliiney  v.  Phiney,      Wins.  435. 
2  Vern.  638.  (g)  Ibid.  442. 

(<•)  Edwards    v.  Freeman,  2  P.  (h)  Ibid.  442,  449.     Toller,  377. 

Wins.  445.  (i)  Ibid.  446.     Toller,  378. 

{d)  Ibid.   442.      Swinb.    Pt.  3,  (h)  Edwards   v.  Freeman,  2  P. 

s.  18,  pi.  25.  Wms.  440,  445,  449.     Toller,  378. 

(e)  Ibid.  445. 
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advancement;  and  it  is  not  the  son's  estate  for  life  only  that 
ought  to  be  valued,  and  brought  into  hotchpot  (I). 

With  respect  to  the  sort  of  benefit  which  shall  constitute 
such  advancement,  it  has  been  held,  that  if  a  father  buy  for  a 
son  an  advowson,  or  any  other  ecclesiastical  benefice,  or  if  he 
buy  him  any  office,  civil  or  military,  these  are  to  be  considered 
as  advancements,  either  partial  or  complete,  according  to  the 
comparative  value  of  the  estate  to  be  distributed  (m).  And 
although  the  office  be  only  at  will,  as  a  gentleman  pensioner's 
place  (n),  or  a  commission  in  the  army  (o),  it  is  to  be  regarded 
in  the  same  light. 

An  annuity  is  an  advancement  to  be  brought  into  hotch- 
pot Qj),  or  rather  may  be  so,  for  an  annuity  is  not  an 
advancement  if  given  by  way  of  maintenance  of  an  infant  (q), 
viz.,  the  value  at  the  date  of  the  grant ;  or,  if  it  has  ceased, 
the  payments  received,  at  the  option  of  the  child  (r). 

In  a  case  where  a  father  lent  the  sum  of  10,000L  to  his 
son,  to  assist  him  in  forming  a  partnership  in  the  business  of 
a  sugar-refiner,  and  took  his  promissory  note  for  the  repay- 
ment of  that  sum  on  demand :  It  appeared,  that  it  was  in 
consequence  of  the  urgent  desire  of  the  intestate  that  the  son 
engaged  in  the  business ;  and  that  finding  it  was  a  losing 
concern  he  became  desirous  of  retiring  from  it,  but  that  the 
father  urged  him  to  continue  it ;  that  at  the  earnest  entreaty 
of  the  intestate,  he,  with  much  reluctance,  continued  the 
business,  and  sustained  heavy  losses  in  it :  The  father  on  his 
deathbed  caused  the  promissory  note  to  be  burned,  and  died 
intestate  :  Sir  John  Leach,  M.R.,  held,  that,  although  the 
circumstances  under  which  the  note  had  been  destroyed 
amounted  to  an  equitable  release  of  the  debt,  yet  that  the 
sum  which   remained  due  upon    it  must  be  considered    an 

(l)  Weyland  v.  Weyland,  2  Atk.  bright,  8  Ves.  63.     Boyd  v.  Boyd, 

635.    See  Dillon  v.  Coppin,  4  M.  &  L.  R.  4  Eq.  305.    Taylor  v.  Taylor, 

( !r.  647,  669.  L.  R.  20  Eq.  155. 

(m)  Hender  v.  Rose,  3  P.  Wms.  (p)  Swinb.  Pt.  3,  s.  18,  pi.  29. 

317,  note  to  Pusey  v.  Desbouverie.  (q)  Hatfield  v.  Minet,  8  C.   D. 

(?i)  Norton  v.  Norton,  3  P.  Wms.  136. 
317,  note.  (r)    Kircudbright      v.     Kircud- 

(o)    Kircudbright      v.     Kircud-  bright,  8  Ves.  51. 
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advancement  to  the  son  (§).  Any  sum  of  considerable  amount 
paid  out  of  the  common  fund  of  a  family  to  or  for  the  benefit 
of  a  child  is  an  advancement  within  the  meaning  of  the 
Statute  of  Distributions.  Thus  a  premium  upon  the  occasion 
of  a  son  being  articled  to  an  attorney  (t) :  a  sum  paid  for  the 
purchase  of  a  commission  in  the  army  for  a  son  (u)  :  sums 
paid  by  a  father  to  a  son  to  enable  him  to  pay  his  debts  {x) : 
the  payment  of  the  admission  fee  to  one  of  the  Inns  of  Court 
in  the  case  of  a  son  intended  for  the  Bar  {y)  :  the  price  of  the 
outfit  of  a  son  entering  the  army  (0)  :  the  price  of  plant  and 
machinery  and  other  payments  to  start  a  child  in  business  (a): 
have  been  held  to  be  advancements. 

On  the  other  hand,  small  inconsiderable  sums  of  money  what  shall  not 
given  to  a  child  by  the  father,  or  mere  trivial  presents  he  mav  Tstitute  an 

™~i      x  i  -n  n  *    advancement. 

make  to  a  child,  as  of  a  gold  watch,  or  wedding  clothes,  shall 
not  be  deemed  an  advancement  (b):  nor  shall  money  expended 


0)  Gilbert  v.  Wetherell,  2  Sim. 
&  Stu.  254.     In  the  case  of  Smith 
v.  Conder,  9  C.  D.   170,  where  a 
testator,  who  died  in  1874,  by  his 
will  in  1S64  gave  the  residue  of 
his  property  to  trustees  to  divide 
amongst  his  six  children  equally, 
and  directed  that  the  sums  of  money 
advanced  to  them  in  his  lifetime 
should  be  brought  into  hotchpot, 
Hall,   V.-C,    held  that   a    letter 
written  by  the  testator  to  one  of 
his  sons  in  1873,  whereby  he  stated 
that  if  he  would  give  the  testator 
a  promissory  note  for  a  sum  men- 
tioned less  than   the  amount  ad- 
vanced to  the  son  he  would  write 
off  the  balance,  was  inadmissible 
m  evidence,  inasmuch  as  it  was  not 
sought  thereby  to  rebut  a  presump- 
tion but  to  displace  an  express  de- 
claration contained  in  a  testamen- 
tary  instrument    by  declarations 
not  testamentary.     But  it  is  sub- 
mitted  that   the    letter,   together 
with    the    promissory    note,   was 
evidence  of  satisfaction  of  the  ad- 


vance. The  note  was  not,  as  in 
Gilbert  v.  Wetherell,  given  with 
the  advance. 

(0  Boyd  v.  Boyd,  L.  R.  4  Eq.  305. 
(u)  Ibid.  Taylor  v.  Taylor,  L.  R 
20  Eq.  155. 

(a;)  Boyd  v.  Boyd,  L.  R.  4  Eq. 
305.  Auster  v.  Powell,  31  Beav 
583.  1  De  G.  J.  &  S.  99.  Re 
Blockley,  29  C.  D.  250.  This 
however  was  held  by  Jessel,  M.  R., 
not  to  be  an  advancement :  Taylor 
v.  Taylor,  ubi  supra. 

(y)  Taylor  v.  Taylor,  ubi  supra, 
(z)  Taylor  v.  Taylor,  ubi  supra. 
But  qucere  :  Boyd  v.  Boyd,  L.  R  4 
Eq.  305. 

(a)  Taylor  v.  Taylor,  ubi  supra. 
(6)  3  P.  Wins.  317,  note  to 
Pusey  v.  Desbouverie.  Elliott  v. 
Collier,  1  Ves.  Sen.  16.  S.  C.  3 
Atk.  528:  nor,  says  Swinburne, 
money  in  his  purse  to  spend 
among  his  equals,  or  buy  him  suits 
of  apparel,  or  books,  or  armour  for 
the  service  of  his  country  :  Swinb 
Pt.  3,  s.  18,  pi.  30. 


137G  Of  Distribution  under  the  Statute.    [Pt.  in.  Bk.  it. 

by  the  father  for  the  maintenance  of  a  child,  nor  given  to  bind 
him  an  apprentice,  nor  laid  out  in  his  education  at  school,  at 
the  university,  or  on  his  travels  (c). 

It  is  presumed,  indeed,  that  a  distinction  must  be  made 
when  a  considerable  sum  of  money  is  advanced  by  the  father 
with  the  child  as  a  premium  for  instruction,  and  not  merely 
as  a  compensation  for  maintenance,  and  that  the  former  sum 
is  in  strictness  liable  to  be  brought  into  hotchpot  (</).  In 
allusion  to  this  distinction,  it  is  conceived  that  Lord  Hard- 
wicke  expressed  himself  in  Morris  v.  Burroughs  {e)  :  "  I 
should  think,"  said  his  Lordship,  "that  if  a  father  should 
give  money  to  put  a  son  out  apprentice,  or  advance  him  in 
life  by  setting  him  up  in  trade,  &c,  that  would  have  the 
same  effect,"  i.e.  will  be  a  satisfaction  of  the  custom,  or  must 
be  brought  into  hotchpot,  as  the  case  may  happen  to  be. 

It  has  already  been  stated,  that  a  provision  which  a  father 
may  make  for  his  child  by  Will,  in  a  case  where  the  testator 
dies  intestate  as  to  part  of  his  personal  estate,  shall  not  be 
brought  into  hotchpot  (/).  Such  a  provision  as  shall  be 
construed  an  advancement  must  result  from  a  complete  act 
of  the  intestate  in  his  lifetime  (</),  by  which  he  divested 
himself  of  all  property  in  the  subject :  though,  as  it  has  just 
appeared,  it  is  not  requisite  that  it  should  take  effect  in  pos- 
session till  after  his  death  (/<).     Still  less  shall  property  given 

(c)  Swinb.  Pt.  3,  s.  18,  pi.  19.  keeping  and  other  expenses,  were 
Bac.   Abr.   tit.    Exors.    (K.)      See  not    advancements.      This    view, 
also  Taylor  v.  Taylor,  L.  K.  Eq.  20,  which   limits  the   term    advance- 
155  :  where  Sir  G.  Jessel,  M.  R,  ment,  was  dissented  from  by  Pear- 
was  of  opinion  that  nothing  was  son,  J.,  in  Re  Blockley,  29  C.  D. 
an  advancement  unless   given  on  250,  and  seems  also  to  be  at  vari- 
marriage  or  to  establish  the  child  ance  with   that   of    Sir  W.   Page 
in  life,  and  accordingly  he  there  Wood,   V.-C,   in   Boyd    v.    Boyd, 
held  that  (1)  payment  of  a  fee  to  a  L.  R.  4  Eq.  305. 
special  pleader  in  the  case  of  a  son  (d)  2  Pop.  Husb.  &  Wife,  12. 
intended  for  the  Bar  ;  (2)  price  of  (e)  1  Atk.  403. 
outfit   and  passage   money  of  an  (/)  Ante,  p.   1370.     Walton   v. 
officer  and  his  wife  on  going  out  Walton,  14  Ves.  324. 
to  India  with  his  regiment  ;   (3)  (g)  Edwards   v.  Freeman,  2    P. 
payment  of  debts  incurred  by  an  Wins.  440.     Toller,  380. 
officer  in  the  army  ;  (4)  assisting  a  (h)  Ante,  p.  1373.     Toller,  380. 
clergyman  in   paying   his   house- 
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or  bequeathed  to  the  child  by  any  other  person  be  so  denomi- 
nated (i) :  and  least  of  all  shall  a  fortune  of  his  own  acqui- 
sition, however  great  (k). 


SECTION   IV. 

The  Eights  of  the  Next  of  Kin  of  the  Intestate  under  the 
Statute  of  Distributions. 

The  6th  section  of  the  statute  provides,  that  in  case  there 
be  no  children  or  legal  representatives  of  them,  in  existence, 
a  moiety  of  the  intestate's  estates  shall  be  allotted  to  his 
widow,  and  the  residue  shall  be  distributed  equally  among 
his  next  of  kin  in  equal  degree,  and  their  representatives  (I)  ; 
and  by  the  7th  section,  in  case  there  be  neither  wife  nor 
children,  then  all  the  estate  shall  be  distributed  among  the 
next  of  kin,  in  equal  degree ;  but  the  same  section  enacts, 
that  there  shall  be  no  representations  admitted  among 
collaterals  after  brothers'  and  sisters'  children. 

The  next  of  kin  referred  to  by  the  statute,  are  to  be  ascer-  Who  are  the 

.    .  .-,  -i  •  i      next  of  kin  : 

tained  by  the  same  rules  ot  consanguinity,  as  those  which 
determine  who  are  entitled  to  letters  of  administration  (ra). 
These  rules  have  been  already  considered  in  a  former  part  of 
this  Treatise  (w) ;  but  it  may  be  convenient  to  repeat  in  this 
place  some  of  their  results. 

When  a  child  dies  intestate,  without  wife  or  child,  leaving  right  of  the 

father  : 

a  father,  the  latter  is  entitled  as  the  next  of  kin,  in  the  first 
degree,  to  the  whole  of  the  personal  estate  of  the  intestate, 
exclusive  of  all  others  (o). 

If  a  man  dies  intestate,   without  a  child,  but  leaving  a 

(i)  Swinb.  Pt.  3,  s.  18,  pi.  18.  (to)  Lloyd  v.  Tench,  2  Ves.  Sen. 

Bac.  Abr.  tit.  Exors.  (K.)    Toller,  214.     2  Black.  Coram.  515.     Tol- 

380.  ler,  381.     4  Burn,  E.  L.  280,  8tli 

(&)  Swinb.  Pt.  3,  s.  18,  pi.  18.  edit. 

Bac.  Abr.  tit.  Exors.  (K.)  (n)  Ante,  p.  355  et  seq. 

(I)  But  see  the  Intestates'  Estates  (o)  Blackborough  v.  Davis,  1  P. 

Act,  1890,  ante,  p.  1359.  Wms.  51.     Ante,  p.  359. 
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right  of  the 
mother  : 

1  Jac.  II. 
c.  1 7  : 


the  brothers 
and  sisters 
shall  share 
with  the 
mother  : 


they  shall 
share  with  the 
mother, 
although  the 
widow  : 


Of  Distribution  under  the  Statute.     [Pt.  in.  Bk.  iv. 

widow,  and  a  father,  then  the  personal  estate  shall  go  in 
moieties  between  the  wife  and  father  (p). 

So  with  respect  to  the  mother;  before  the  statute  of 
1  Jac.  II.  c.  17,  if  a  child  had  died  intestate,  without  a  wife, 
child,  or  father,  his  mother  was  entitled,  as  his  next  of  kin, 
in  the  first  degree  to  his  whole  personal  estate  :  But  by  that 
statute,  sect.  7,  it  is  enacted,  "  that  if  after  the  death  of  a 
father,  any  of  his  children  shall  die  intestate,  without  wife  or 
children,  in  the  lifetime  of  the  mother,  every  brother  and 
sister,  and  the  representatives  of  them,  shall  have  an  equal 
share  with  her."  The  principle  of  this  provision  is,  that 
otherwise  the  mother  might  marry,  and  transfer  all  to  another 
husband  (q). 

This  statute  as  well  as  the  Statute  of  Distributions,  was 
described  by  Lord  Hardwicke  as  very  incorrectly  penned  (r)  : 
and  several  questions  have  arisen  upon  the  construction  of 
this  section  of  it.  In  Keilway  v.  Keilway  (s),  the  intestate 
left  no  child,  but  a  wife,  a  mother,  three  brothers  and  sisters, 
and  two  nieces,  the  children  of  a  deceased  brother  :  It  was 
insisted,  on  the  part  of  the  mother,  that  the  case  was  not 
within  the  statute  of  1  Jac.  II.  c.  17,  s.  7,  because  here  the 
intestate  left  a  wife  ;  whereas  the  statute  was  only  meant  to 
operate  where  the  mother,  before  the  making  of  it,  would 
have  gone  off  with  the  whole  personal  estate,  and  it  was 
urged,  on  her  behalf,  that  the  words,  of  the  statute  "  without 
wife  or  children,"  must  be  understood  "without  wife  and 
children  ;  "  for  it  could  not  possibly  be  intended  in  the  dis- 
junctive, i.e.,  that  in  either  case  the  brothers  and  sisters 
should  share  with  their  mother,  inasmuch  as  if,  after  the 
death  of  the  father,  the  child  should  die  without  wife.,  but 
leaving  children,  they  would  clearly  take  the  whole,  to  the 
exclusion  of  the  intestate's  brothers  and  sisters  :  But  Lord 


(p)  Keilway  v.  Keilway,  Gilb. 
Eq.  Cas.  190,  per  curiam.  See  the 
effect  of  the  Intestates'  Estates  Act, 
ante,  p.  1359,  in  such  a  case. 

(q)  Blackborough  v.  Davis,  1  P. 


Wms.  49,  by  Lord  Holt. 

(r)  Stanley  v.  Stanley,  1  Atk.  457. 

(s)  2  P.  Wins.  344.  S.  C.  Gilb. 
Eq.  Cas.  189.  2  Stra.  710.  2  Eq. 
Cas.  Abr.  441,  442. 
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Chancellor  King  decreed  that  the  wife  of  the  intestate  should 
have  one  moiety,  and  his  mother  should  come  in  for  no  more 
than  her  share  of  the  other  moiety  with  the  intestate's 
brothers  and  sisters,  and  the  two  nieces,  the  representatives 
of  the  deceased  brother:  And  his  Lordship  laid  down,  that 
the  intention  of  the  statute  was,  in  prejudice  of  the  mother, 
that  in  every  case  where,  before  the  statute,  she  would  have 
had  the  whole,  the  deceased  child's  brothers  and  sisters 
should  come  in  equally  with  the  mother  as  to  the  whole  ; 
and  where,  before  the  statute,  the  mother  would  have  been 
entitled  to  the  half,  the  deceased  child's  brothers  and  sisters 
should  now  come  in  for  a  share  of  that  moiety. 

In   Stanley   v.    Stanley  (t),    the    intestate    left   a   wife,    a  though  there 
mother,  and  several  nephews  and  nieces,  the  children  of  a  0f  the  intestate 
deceased  brother :    Besides   raising   the  objections  taken  in  t£^f'bget  d 
the  above  case  of  Keilway  v.  Keihcay,  it  was  insisted,  on  the  nephews,  &c, 

they  shall 

part  of  the  mother,  that  the  words  of  the  statute  of  James  share  with 
are  in  the  conjunctive,  "every  brother  and  sister  and  the  moti1(;r '. 
representatives  of  them,"  and  therefore  that  the  statute 
cannot  operate  in  a  case  where  there  is  no  brother  or  sister 
of  the  intestate  living :  But  Lord  Hardwicke,  C,  held  the 
contrary  ;  and  after  recognizing  Keihcay  v.  Keihcay,  as  far 
as  it  applied,  decreed,  that  the  personal  estate  should  be 
divided  into  four  equal  parts,  two-fourth  parts  to  be  allotted 
to  the  widow,  one-fourth  part  to  the  mother,  and  the  remain- 
ing fourth  to  be  equally  divided  among  the  nephews  and 
nieces :  And  his  Lordship  said,  that  the  word  and  in  the 
statute,  immediately  preceding  the  words  the  representatives, 
must  be  construed  in  the  disjunctive. 

In  the  last  case  a  further  objection  was  raised,  that  if  it  the  representa- 
should  be  held,  that  the  nephews  and  nieces  were  entitled  brothers  and 
by  representation,  it  might  be  carried  to  the  fourth  or  fifth  f^J^  *£e., 
generation,  which  would   create   great   confusion   and   frac-  n°t  share  with 

......  his  mother, 

tions ;  for  there  was  nothing  to  restrain  it  m  this  Act,  as  beyond  the 
there    was    in    the     Satute    of    Distributions:    But    Lord  22£?di£d 

dren  : 

(t)  1  Atk.  455. 

i   I  2 


brothers  and 
sisters  of  tho 
halt-Mood    j 
shall  share 
with  their 
mother. 
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Hardwicke  said,  that  the  proviso  in  the  statute  of  James 
was  to  be  incorporated  into  the  statute  of  Charles,  which 
expressly  says  that  representation  shall  not  be  carried  be- 
yond brothers'  and  sisters'  children ;  agreeably  to  the  rule, 
that  statutes  made  in  pari  materia  shall  be  construed  into 
one  another. 

In  Jessopp  v.  Watson  (u),  a  widow,  having  an  only 
daughter  by  her  deceased  husband,  married  a  second  hus- 
band, and  had  two  sons  by  the  latter  marriage  :  Afterwards 
her  daughter  by  the  former  marriage  died  intestate,  without 
ever  having  married :  And  the  question  was,  whether  her 
mother  was  entitled  exclusively  to  her  daughter's  personal 
estate,  or  whether  the  brothers  of  the  half-blood,  her  children 
by  the  second  marriage,  were  entitled  to  share  with  her : 
And  Sir  John  Leach,  M.K.,  held,  that  by  force  of  the  statute 
of  James,  the  brothers  were  entitled  to  a  share  with  their 
mother  (x). 

If  the  intestate  left  neither  wife,  nor  child,  nor  father, 
and  there  be  neither  brother  or  sister,  nor  nephew  or  niece, 
the  case  is  without  the  statute,  and  the  whole  of  such 
intestate's  effects  shall  devolve,  as  before  the  statute,  to  his 
mother  (y). 

It  is  clear  that  the  mother-in-law  or  step -mother  of  an 
intestate,  not  being  of  his  blood,  can  claim  nothing  under  the 
Statute  of  Distributions  (z). 
Right  of  If  the  intestate  left  neither  children  nor  parents,  but  his 


Tn  what  case 
the  mother 
shall  take  the 
whole. 


( if  the  mother- 
in-law. 


(u)  1  M.  &  K.  6C5. 

(x)  The  same  point  appears  to 
have  been  determined  by  Lord 
Hardwicke  in  Bnrnet  v.  Mann, 
1  Ves.  Sen.  156,  post,  p.  1383  ; 
though  it  is  inaccurately  stated  by 
Vesey,  that  the  claim  of  the  post- 
humous brother  of  the  half-blood 
was  there  made,  under  the  Statute 
of  Distributions  :  but  in  Jessopp  v. 
Watson,  Mr.  Seaton,  who  was  of 
counsel  in  the  cause,  stated  that 
he    had    examined    the    case    of 


Burnet  v.  Mann,  in  the  Registrar's 
Book,  from  which  it  appeared  that 
the  claim  was  made  under  the 
statute  1  Jac.  II.  c.  17,  s.  7  ;  and 
that  the  decision  in  that  case,  was, 
consequently,  an  express  decision 
in  point. 

(y)  Jackson  v.  Prudehome,  MS. 
11  Viner  Abr.  196,  tit.  Exors.  (Z. 
12.) 

(r;)  Rutland  v.  Rutland,  2  P. 
Wms.  216. 
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nearest  surviving   relations   be   brothers  and  sisters,  and  a  brothers  and 

grandfather  or  grandmother,  then,  since  they  are  all  in  the  '     .     ' 

second   degree   of  kindred,  in   strictness  they  ought   all  to  grandfather, 

share  the  personal  estate  of  the  intestate  equally  under  the 

statute.     But  in  the  year  1686,  in  the  case  of  Lord  Winchel- 

sea  v.  Norcliffe  (a),  Lord   Chancellor   Jeffreys  decided   that 

a   grandmother    should    have    no    share   with  brothers   and 

sisters  of  the  intestate.     And  it  was  again  decided,  in  1708, 

by  the  Barons  of  the  Exchequer   in  the  case  of  Poole  v. 

Wishaw  (b),  by  the  unanimous  opinion   of  the  Court,  after 

hearing  civilians,  that  a  grandmother  had  no  right  to  share 

in  distribution  with  a  brother.     This  decision  was  followed 

by  a  similar  one,  as  to  a  grandmother,  in  the  case  of  Norbury 

v.    Richards,   before   Fortescue,  M.  R.  (c).      And  the  same 

point   was   afterwards    determined    by   Lord   Hardwicke,    in 

Evelyn  v.  Evelyn  (d),  on  the  authority  of  the  two  preceding 

cases,  as  well  as  the  prevailing  usage  since  the   Statute  of 

Distributions  :    And   his   Lordship  observed,   that  if  it  was 

res  inte.gra,  he  should  think  there  was  just  ground  to  prefer 

the  brother  :    That  the  words  of  the  statute  must  be  taken 

together,  amongst  the  next  of  kin,  "pro  suo  cuique  jure," 

according  to  the  laws  in  such  cases ;  and  that  if,  by  settled 

determinations,  an  equality  or  preference  had  been  given,  it 

was  confirmed  by  the  statute  :  And  by  our  law  it  had  been 

established,  previously  to  the  statute,  that  between  brother 

and  brother  there  was  only  one  degree  (e) :  That,  besides,  it 

would   be   a   great   inconvenience   to   carry  the   portions   of 

(a)  2  Freem.  95.  Lee,  53,  by  Sir  George  Lee.     It  is 

(b)  Cited  per  curiam  in  Evelyn  enough  in  law  to  say,  frater  et 
v.  Evelyn,  3  Atk.  763,  and  in  hceres,  or,  soror  et  lucres :  1  Salk. 
Thomas  v.  Ketteriche,  1  Ves.  Sen.  38.  See  stat.  3  &  4  Will.  IV. 
333.  c.  106,  s.  5,  by  which  it  is  enacted 

(c)  Cited  in  3  Atk.  763.  that  no  brother  or  sister  shall  be 

(d)  3  Atk.  762.  considered  to  inherit  immediately 

(e)  See  Collingwood  v.  Pace,  1  from  his  or  her  brother  or  sister, 
Ventr.  424,  by  Hale,  C.  B.  Black-  but  every  descent  from  a  brother 
borough  v.  Davis,  1  P.  Wins.  50.  or  a  sister  shall  be  traced  through 
J3uissieres  v.  Albert,  2  Cas.  temp.  the  parent. 
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children  to  a  grandfather,  who  must  be  supposed  to  have 
been  provided  for,  and  may  very  probably  be  in  a  dying 
condition,  and  not  want  it ;  and  it  would  be  contrary  to  the 
very  nature  of  provisions  among  children,  as  every  child  may 
very  properly  be  said  to  have  a  spes  accrescendi. 


Grandfather 
preferred  to 
uncle : 


gri  a1  grand- 
father shall 
share  with 
uncle  : 


Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  than 
a  grandfather  or  grandmother,  and  uncles  or  aunts,  the 
grandfather  or  grandmother,  being  in  the  second  degree, 
will  be  entitled  to  the  whole  personal  estate,  exclusive  of  the 
uncles  or  aunts,  who  are  only  in  the  third  degree  (/). 

Hence,  also,  great-grandfathers  or  great-grandmothers, 
being  in  the  third  degree,  are  entitled  to  a  distributive  share 
with  uncles  and  aunts  (g). 


grandfather  by 

mother's  side. 


Uncles  and 
nephews. 


Ilalf-Llood. 


A-Yhere  the  intestate  leaves  a  grandfather  by  the  father's 
side,  and  a  grandmother  by  the  mother's  side,  his  next  of  kin, 
they  shall  take  in  equal  moieties,  as  being  in  equal  degree ; 
for  here  dignity  of  blood  is  not  material  (h). 

Aunts  and  nieces,  uncles  and  nephews,  being  all  in  the 
third  degree,  are  all  equally  entitled  (i).  Hence,  where  the 
intestate  left  two  aunts,  and  a  nephew  and  niece,  children 
of  a  deceased  brother,  Lord  Hardwicke  ordered  the  surplus 
to  be  divided  into  four  parts  equally  among  them,  holding 
that  as  they  were  all  in  equal  degree,  the  children  were  to 
take  in  their  own  right,  and  not  by  representation  ;  but  that 
if  their  father  had  been  living  he  would  have  been  entitled  to 
the  whole  (k). 

Brothers  and  sisters  of  the  half-blood  are  entitled  to  an 
equal  share  of  the  intestate's  estate  with  the  brothers  and 


(/)  Mentney  v.  Petty,  Prec. 
Clianc.  593.  Blackborough  v. 
Davis,  1  P.  Wras.  41.  Woodroff 
v.  Winkworth,  Prec.  Clianc.  527. 

(g)  Lloyd  v.  Tench,  2  Ves.  Sen. 
215.     Ante,  p.  360. 

(/<)  Moor  v.  Barham,  cited  in 
Blackborough  v.  Davis,  1  P.  Wms. 


53. 

(i)  Buissieres  v.  Albert,  2  Cas. 
temp.  Lee,  51. 

(k)  Durant  v.  Prestwood,  1  Atk. 
454.  S.  P.  Lloyd  v.  Tench,  2  Ves. 
Sen.  213.  Buissieres  v.  Albert,  2 
Cas.  temp.  Lee,  51. 
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sisters  of  the  whole  blood,  although  there  are  some  prece- 
dents of  judgments  given,  since  the  statute,  allowing  the 
half-blood  to  have  but  a  half  share  (7).  However,  since 
the  decision  of  the  House  of  Lords,  in  the  case  of  Watts  v. 
Crooke  (m),  affirming,  on  appeal,  a  decree  in  Chancery,  the 
law  has  been  settled  in  favour  of  the  full  title  of  the  half- 
blood  (n).  And  this  shall  extend  to  a  posthumous  brother  posthumous, 
of  the  half-blood:  In  Burnet  v.  Mann(o),  Lord  Hardwicke 
said  he  could  not  distinguish  this  from  the  case  of  a  brother 
in  ventre  sa  mere  of  the  whole  blood,  who  was  clearly 
entitled  ( j>)  :  If,  indeed,  it  were  to  go  to  the  children  born  at 
any  distance  of  time,  so  as  to  cause  an  inconvenience  by 
suspending  the  distribution,  or  to  cause  a  taking  back  again, 
it  might  be  an  objection  :  But  that  cannot  happen,  because 
the  child  must  be  in  rcrum  naturd  at  the  death  of  the 
intestate  brother,  whose  estate  is  in  question ;  so  that,  at 
the  utmost,  it  cannot  be  carried  beyond  the  year  in  which 
a  distribution  is  to  be  made. 

Affinity  or  relationship  by  marriage,  except  in  the  instance  Relatives  by 

\  .  .  .      marriage  not 

of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his  entitled, 
property  under  the  statute  :  Therefore,  if  the  intestate  had  a 
son  and  daughter,  and  they  both  die,  the  former  leaving  a 
wife,  and  the  latter  a  husband ;  upon  the  intestate's  death 
afterwards,  such  husband  and  wife  have  neither  of  them  any 
claim  on  the  estate  (q). 

The  7th  section  of  the  Statute  of  Distributions  provides  Representa- 

x  tion  among 

that  there  shall  be  no  representations  admitted  among  col-  collaterals. 
laterals  after  brothers'  and  sisters'  children.  This  provision 
must  be  construed  to  mean  brothers  and  sisters  of  the  intestate, 
and  not  as  admitting  representation,  when  the  distribution 
happens  to  fall  among  brothers  and  sisters,  who  are  remotely 
related  to  the  intestate  :  for  the  intestate  is  the  subject  of 

(l)  Show.  P.  C.  108.  p.  1380,  note  (x). 

(m)  Ibid.  (p)  See  "Wallis  v.  Hodson,  Bar- 

(n)  See  ante,  p.  359.  nard  Chanc.  Cas.  272. 

(o)  1  Ves.  Sen.  156.  See  ante,  (g)  Toller,  386. 
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the  Act ;  it  is  his  estate,  his  wife,  his  children,  and  for  the 
same  reason  his  brothers'  and  sisters'  children;  for  he  is 
equally  correlative  to  all  (r).  Therefore,  if  the  intestate 
should  leave  an  uncle,  and  the  son  of  another  uncle  deceased, 
the  latter  shall  have  no  distributive  share  (s).  So  if  the  next 
of  kin  of  the  intestate  should  be  nephews  and  nieces,  a  child 
of  a  deceased  nephew  or  niece  will  not  be  admitted  to  share 
in  the  distribution.  Again,  it  has  been  held,  that  if  the 
brother  of  the  intestate  left  a  grandson,  and  a  sister  left  a 
child,  the  grandson  shall  not  have  distribution  with  the  son  or 
daughter  of  the  sister  (t).  Thus,  although,  as  it  has  already 
appeared,  lineal  representatives  ad  infinitum,  shall  share  in 
the  distribution  of  an  intestate's  personal  estate,  yet  among 
collaterals,  except  only  in  the  instance  of  the  intestate's 
brothers'  and  sisters'  children,  proximity  of  blood  shall  alone 
give  a  title  to  it  (u). 

If  the  intestate's  brothers  and  sisters  were,  at  the  time  of 
his  decease,  all  dead,  and  having  left  children,  such  children 
shall  all  take  per  capita  (x).  Therefore,  if  an  intestate  leave 
a  deceased  brother's  only  son,  and  ten  children  of  a  deceased 
sister,  the  ten  children  of  the  deceased  sister  shall  take  ten 
parts  in  eleven  with  the  son  of  the  deceased  brother  (y). 
But  in  the  event  of  some  of  the  intestate's  brothers  and  sisters 
being  alive  and  some  dead,  and  such  as  are  dead  having  left 
children,  such  children  take  per  stirpes,  by  way  of  represen- 
tation (z).  Therefore,  if  an  intestate  left  a  brother  alive,  and 
ten  children  of  a  deceased  sister,  such  ten  children  will 
take  one  moiety  of  the  personal  estate,  and  their  uncle  the 
other  (a). 


(r)  Carter  v.  Crawley,  Sir  T. 
Eaym.  496.  Caldicot  v.  Smith,  2 
Show.  286. 

(s)  Beeton  v.  Darkin,  2  Vern. 
168.  Bowers  v.  Littlewood,  1  P. 
Wins.  195. 

(0  Pett  v.  Pett,  1  Salk.  250. 

(n)  Toller,  384. 

(.')  Walsh  w.Walsh,  Prec.  Chanc. 


54. 

(y)  Bowers  v.  Littlewood,  1  P. 
Wms.  595.  Janson  v.  Bury,  Bunb. 
157. 

(z)  Lloyd  v.  Tench,  2  Ves.  Sen. 
215.  Buissieres  v.  Albert,  2  Cas. 
temp.  Lee,  51. 

(a)  So  in  the  case  of  a  bequest 
it  has  been  held,  that  if  a  testator 
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If  a   bastard,    or   any   other   person   having   no   kindred,  An  intestate 

die  intestate  without  wife  or  child,   his    effects,  subject   to  person  with- 
out kin. 


directs  his  executors  to  pay  and 
divide  the  residue  of  his  personal 
estate  "  unto  and  amongst  my  own 
next  of  kin  under  the  Statute  of 
Distributions,"  brothers  and  de- 
ceased brother's  children  take  per 
stirpes  :  Lewis  v.  Morris,  19  Beav. 
34.  See  also  Mattison  v.  Tanfiehl, 
3  Beav.  131.  Martin  v.  Glover,  1 
Coll.  269.  So  where  there  was  a 
gift  "  to  and  amongst  the  next 
legal  representatives  of  A.  and  B., 
share  and  share  alike  ; "  their  next 
of  kin,  according  to  the  statute, 
were  held  entitled  per  stirpes  : 
Booth  v.  Vicars,  1  Coll.  6.  Ante, 
p.  1001.  (But  see  Richardson  v. 
Richardson,  14  Sim.  526.)  Smith 
v.  Palmer,  7  Hare,  225.  And  it 
has  been  thought  that  the  same 
distinction,  as  to  taking  per  capita 
or  per  stirpes,  will  prevail,  when  a 
bequest  is  made  to  "  relations,"  or 
"  family,"  without  mentioning  the 
proportions  in  which  the  fund  is  to 
be  divided ;  in  which  case  it  has 
been  said,  the  Statute  of  Distribu- 
tions will  regulate  the  manner  as 
well  as  the  number  in  which  the 
legatees,  i.e.  the  next  of  kin,  are 
to  take.  But  this  has  been  denied 
of  late  (see  ante,  p.  979,  note  (I) ). 
And  at  all  events,  such  a  mode  of 
division  will  not  be  adopted,  when 
•a  contrary  intention  of  the  testator 
is  apparent,  as  where  the  bequest 
is  to  relations  to  be  equally  divided 
amongst  them  ;  for  there  the  divi- 
sion shall  be  per  capita,  although 
the  state  of  the  family  is  such  as 
would  require  a  distribution  per 
stirpes,  under  the  statute  :  Thomas 
v.    Hole,    Cas.    temp.    Talb.    251. 


Heron  v.  Stokes,  2  Dr.  &  W.  89. 
So  if  there  be  a  bequest  of  a  fund 
to  be  equally  'divided  amongst  the 
testator's  next  of  kin,  both  ma- 
ternal and  paternal,  it  is  divisible 
between  the  two  classes  per  capita 
and  not  per  stirpes :  Dugdale  v. 
Dugdale,  11  Beav.  402.  Again,  if 
there  is  a  bequest  to  "A.  and  to 
the  children  of  B.,  to  be  equally 
divided,"  they  take  'per  capita  : 
Dowling  v.  Smith,  3  Beav.  541. 
See  also  Butler  v.  Stratton,  3  Bro. 
C.  C.  367.  Lenden  v.  Blackmore, 
10  Sim.  626.  Rickabe  v.  Gar- 
wood, 8  Beav.  579.  Baker  v. 
Baker,  6  Hare,  269.  Pattison  v. 
Pattison,  19  Beav.  638.  Tyndale 
v.  Wilkinson,  23  Beav.  74.  Armi- 
tage  v.  Williams,  27  Beav.  346. 
Re  Davies'  Will,  29  Beav.  93. 
Rook  v.  Atty.-Gen.,  31  Beav.  313. 
Robinson  v.  Shepherd,  32  Beav. 
665.  Gibson  v.  Fisher,  L.  R.  5  Eq. 
51.  Payne  v.  Webb,  L.  R.  19  Eq. 
26.  But  these  and  similar  words 
may  be  controlled  by  the  context  : 
Brett  v.  Horton,  4  Beav.  239.  lie 
Campbell's  Trusts,  31  C.  D.  685. 
33  C.  D.  98.  So  where  a  fund  is 
directed  to  be  paid  on  a  particular 
event,  in  such  cases  as  the  follow- 
ing, namely, — where  a  fund  is  to 
be  divided  "  between  the  families 
of  my  brother  L.  and  my  sister 
E." — where  one-fourth  of  a  residue 
is  to  be  paid  to  the  younger  chil- 
dren of  N.,  and  one  other  fourth 
paid  to  or  amongst  the  younger 
children  of  S. — where  a  legacy  is 
to  be  paid  between  and  amongst 
the  children  of  P.  and  the  children 
of  R. — in    these   and   similar  in- 
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Uis  debts,  belong  to  the  king,  as  ultimus  hares  (b)  ;  not  in  a 


stances,  it  has  been  held  that  the 
distribution  is  to  be  per  capita, 
and  not  per  stirpes :  Abrey  v.  New- 
man, 16  Beav.  433,  by  Roniilly, 
M.  R.,  citing  Barnes  v.  Patch,  8 
Ves.  (504.  Lincoln  v.  Pelhani,  10 
Ves.  166.  Rickabe  v.  Garwood, 
ubi  supra.  Malcolm  v.  Martin,  3 
Bro.  C.  C.  50.  Pearce  v.  Edmeades, 
3  Y.  &  Coll.  246.  Again,  if  a  be- 
quest is  made  to  "issue"  as  pur- 
chasers, or  to  "  descendants,"  all 
those  who  answer  the  description 
will  take  per  capita  :  Davenport  v. 
Hanbury,  3  Ves.  257.  Leigh  v. 
Norbury,  13  Ves.  340.  Head  v. 
Randall,  2  Y.  &  Coll.  C.  C.  231. 
Evans  v.  Jones,  2  Coll.  216.  Ante, 
p.  !>76  :  But  in  this  case  also, 
they  will  take  per  stirpes,  if  the 
testator's  intention  to  that  effect 
appears  from  other  expressions  in 
the  Will:  Rowland  v.  Gorsuch,  2 
Cox,  187.  A  distinction  has  been 
taken  between  a  gift  to  several, 
with  remainder  to  their  children, 
and  a  gift  to  several,  with  a  substi- 
tutionary gift  to  their  children  : 
"Where  there  was  a  bequest  of  a 
fund  to  be  equally  divided  be- 
tween A.  and  wife  and  B.  and  wife 
for  their  lives,  after  which,  to  be 
equally  divided  between  the  chil- 
dren of  A.  and  B.,  it  was  held, 
that  the  children  all  took  per 
capita :  Abrey  v.  Newman,  16 
Beav.  431.  See  also  Swabey  v. 
Goldie,  1  C.  D.  380.  But  where 
there  was  a  bequest  to  A.  for  life, 
after  which  "  equally  amongst  her 
-bters  or  their  children  living  at 
her  decease,'-'  it  was  held,  that  such 
"I'  the  children  as  were  entitled 
took  per  stirpes  :  Congreve  v.  Pal- 
mer, 16  Beav.  435.    See  also  Flinn 


v.  Jenkins,  1  Coll.  365.  Arrow  v. 
Mellish,  1  De  G.  &  Sm.  355. 
Shand  v.  Kidd,  19  Beav.  310. 
Begley  r.  Cook,  3  Drew.  662.  See 
also  Re  Hutchinson's  Trusts,  21 
C.  D.  811,  where  the  gift  was  in 
trust  for  "  A.  B.  for  life,  and  after 
his  decease  for  his  issue,  and  on 
failure  of  his  issue  to  F.  H.  S.  and 
R.  S.,  share  and  share  alike,  and 
after    the    decease    of    the     said 

F.  H.  S.  and  R.  S.  to  their-  chil- 
dren, share  and  share  alike,  and  to- 
their  heirs  for  ever,"  in  which  case 
the  fund  was  held  divisible  per 
stirpes,  i.e.  in  moieties  between  the 
representatives  of  F.  H.  S.  and  the 
children  of  R.  S.  Even  where  the 
division  is  by  the  terms  of  the  Will 
to  be  per  stirpes,  a  question  may 
arise  how  far  back  you  are  to  go 
to  discover  the  stocks  which  are 
intended  by  the  testator.  Gibson 
r.  Fisher,  L.  R.  5  Eq.  51,  seems  to 
have  decided  that  where  a  gift  was 
per  stirpes,  the  stirpes  must  be 
found  at  the  earliest  possible  point. 
In  so  holding,  Roniilly,  M.  R.,  re- 
fused to  follow  the  decision  in 
Robinson  v.  Shepherd,  4  D.  J.  & 

G.  129.  But  in  Re  Wilson,  24 
C.  D.  664,  it  was  held,  following 
Robinson  v.  Shepherd,  that  where 
a  gift  is  to  the  descendants  or  issue 
"  of  A.  and  B.  per  stirpes,  it  seems 
that  you  must  look  to  the  number 
of  families  or  stirpes  descended 
from  A.  or  B.  and  existing  at  the 
testator's  death,  and  divide  the 
fund  primarily  into  a  correspond- 
ing number  of  parts. 

(b)  Megit  v.  Johnson,  Dougl. 
548,  by  Lord  Mansfield.  Taylor 
v.  Haygarth,  14  Sim.  8.  But,  if  he 
leave  a  widow  and   no   children, 
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fiduciary  character,  but  beneficially  (c)  ;  who,  with  the  excep- 
tion of  a  small  part,  usually  grants  them  by  letters  patent  or 
otherwise  :  and  then  such  grantee  seems  of  course  entitled  to 
the  administration,  and  consequently  to  the  sole  enjoyment  of 
the  property  (d). 

SECTION    V. 

Of  Distribution  when  the  Intestate  tvas  domiciled  abroad. 
^  Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the 
time  of  his  death,  domiciled  in  a  place  where  the  Statute  of 
Distributions  is  the  law  of  the  land. 

The  rule  is,  that  the  distribution  of  the  personal  estate  of  Distribution 
an  intestate  is  to  be  regulated  by  the  law  of  the  country  in  shaJ be  ac", 

...i,'  i,    i  ,        .   .,    ,     .    ,     ,  J  cording  to  the 

wincli  lie  was  a   domiciled    inhabitant   at   the   time   of  his  country  of 

death  without  any  regard  whatsoever  to  the  place  either  of  d°miCil ' 

the   birth    or   the   death,  or   the    situation   of  the  property 

at  that  time  (e).      It  is  not,  however,  correct    to  say,  that 

with  respect  to  the  distribution  of  personal  property,  the  law 

of  England  gives  way  to  the  law  of  a  foreign  country;  but 

that  it  is  part  of  the  law  of  England,  that  personal  property 

the  Crown  only  gets  one  moiety  ;  therein  :  Collier  v.  Rivaz,  2  Curt 

the  other  belongs  to  the  widow.  855.     Ante,   p.   304.      Maltes  v. 

Cave  v.  Roberts,  8  Sim.  214.     See  Malrass,  1  Robert.  67   72     Ante 

ante.  p.  370.  .}A1       .  i 

/,v  V  -n         ,-,  P"    U  •     As  t0  the  conclusiveness 

(c)  Kane,   Reynold^  4  De  G.  of  the  judgments  of  the  courts  of 

M  &  G.  571,  by  Lord  Cranworth.  domicile  in  the  courts  of  a  foreign 

Atty,Gen.  „    Kohler,  9  H.  L.  C.  country,  see  ante,  pp.  305,  306.    Is 

654.     bee  ante,  p.  370.  to  the  8ense  in  ^  ^ 

38?  9  TO    lPn  3'     T°ller>      kW  aJ°pts  the  law  of  the  «*, 

('^  F  '  wT  5°5'  50G'  S6e  L^ndl  *  Go-mment  of  Para- 

(.)  Enohm  v.  Wyhe,  10  H.  L.  C.      guay,  L.  R.  2  p.  &  D  m     ^ 

,13      Doghom  r^  Crispin,  L.  R.       rnle  k,  that  the  law  adopts  the  lav, 

600     However,  "the  law  of  the  time  of  the  death,  and  it  does  no1 

country"    must    not    always    be  undertake  to  adopt  and  .iveetf 

understood  to  mean  the  general  to  all  retrospective   chafes  th 

aw  as  apphcable  to  the  subjects  the  legislative    authoritv   of 

paSar  law  TvTT  T      ^  "^  ^  ^  *  ^ 

particuJar   law   applicable   to   the      law  ■  Ibid 

case  of  foreigners  dying  domiciled 
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should  be  distributed  according  to  the  jus  domicilii  (f).  If, 
therefore,  a  man  die  domiciled  in  this  country,  and  adminis- 
tration be  taken  out  to  him  here,  debts  due  to  him,  or  other 
of  his  personal  effects,  in  Scotland  or  abroad,  shall  be  distri- 
buted according  to  the  law  of  England  :  for  the  lex  loci  rei 
sites  is  not  to  be  recognized  (g).  On  the  other  hand,  if 
a  man  domiciled  abroad  die  intestate,  his  whole  property 
here  is  distributable  according  to  the  laws  of  the  country 
where  he  was  so  domiciled  (h)  :    If  it  were  otherwise,  as  it 


(/)  By  Abbott,  C.  J.,  in  Doe  v. 
Vardill,  5  B.  &  C.  451,  452.  The 
rule  as  to  the  law  of  domicil  has 
never  been  extended  to  real  pro- 
perty :  Doe  v.  Vardill,  5  B.  &  C. 
451.  S.  C.  in  Dom.  Proc.  2  CI.  & 
F.  571.  S.  C.  nomine  Birtwhistle 
v.  Vardill,  7  CI.  &  F.  895.  But 
the  rule  laid  down  in  the  above 
case,  viz.,  that  a  child  born  out  of 
"wedlock,  although  legitimated  by 
the  subsequent  marriage  of  his 
parents,  cannot  inherit  real  pro- 
perty in  England,  relates  only  to 
the  case  of  descent  upon  an  intes- 
tacy, and  does  not  affect  the  case  of 
a  devise  of  real  estate  to  "  chil- 
dren." Re  Grey's  Trusts,  [1892]  3 
Ch.  88.  As  we  have  already  seen 
(ante,  p.  1366,  note  (q) ),  a  child 
legitimate  by  the  law  of  its  father's 
domicil,  but  illegitimate  according 
to  English  law,  is  entitled  to  a  share 
as  one  of  the  next  of  kin  in  the 
personal  estate  of  an  intestate  dying 
domiciled  in  England,  under  the 
Statute  of  Distributions.  Re  Good- 
man's Trusts,  17  C.  D.  266(reversing 
the  decision  of  Jessel,  M.  R.,  14  C. 
D.  619). 

(g)  Thorne  v.  Watkins,  2  Ves. 
Sen.  35.  Re  Ewin,  1  Crompt.  & 
Jerv.  156,  by  Bayley,  B. 

(h)  But  it  must  be  remembered, 
that  as  the  validity  of  a  testa- 
mentary disposition  of  an  English 


leasehold  is  governed  by  the  law 
of  England,  and  not  by  the  law  of 
the  testator's  domicil  (Freke  v. 
Lord  Carbery,  L.  R.  16  Eq.  461),  so 
leaseholds  in  England  devolve,  in 
the  case  of  intestacy,  upon  the 
person  entitled  according  to  the 
English  Statute  of  Distributions. 
Duncan  v.  Lawson,  41  C.  D.  394. 
See  also  In  the  goods  of  Gentili, 
Ir.  Rep.  9  Eq.  541,  in  the  judg- 
ment in  which  Warren,  J.,  refers 
to  Freke  v.  Lord  Carbery  as  a  dis- 
tinct authority  that  the  succession 
to  chattels  real  depends  upon  the 
lex  loci.  See  also  De  Fogassieras  v. 
Duport,  11  L.  R.  Ir.  123.  See 
further  Leslie  v.  Baillie,  2  Y.  & 
Coll.  Ch.  C.  91,  in  which  case  a 
testator  who  died,  and  whose  Will 
was  proved,  in  England,  bequeathed 
a  legacy  to  a  married  woman,  whose 
domicil,  as  well  as  that  of  her  hus- 
band, was  in  Scotland :  The  hus- 
band died  a  few  months  after  the 
testator,  without  having  received 
the  legacy  :  After  his  death  the 
executors  of  the  testator,  with 
knowledge  of  the  before-mentioned 
circumstances,  of  the  domicil,  paid 
the  legacy  to  the  widow  :  It  was 
proved  that,  according  to  the 
Scotch  law,  the  payment  should 
have  been  made  to  the  husband's 
personal  representatives  :  Never- 
theless,  it  was    held   by   Knight 


Ch.  i.  §  v.]  In  case  of  an  Intestate  domiciled  abroad.  1389 

was  observed  by  Lord  Hardwicke,  in  Thome  v.  Watkins  (i), 
it  would  destroy  the  credit  of  the  public  funds ;  for  no 
foreigner  would  put  into  them,  if,  because  a  title  must  be 
made  up  by  administration  or  probate  of  the  Probate  Court 
of  England,  the  property  was  to  be  distributed  differently 
from  the  laws  of  his  own  country. 

Hence,  it  appears,  that  a  different  doctrine  prevails  with 
respect  to  the  distribution  of  the  personal  estate  of  a  deceased, 
when  in  the  hands  of  an  executor  or  administrator,  from 
that  which  is  established  with  respect  to  the  grant  of  probate 
or  administration,  by  which  he  is  empowered  to  possess  him- 
self of  such  estate  :  for,  with  regard  to  the  latter,  the  situs 
of  the  property,  as  it  has  appeared  in  an  earlier  part  of  this 
Treatise,  regulates  the  jurisdiction  (k). 

It  must,  however,  be  borne  in  mind,  that  (as  there  has  Although  right 

,         ,     ,  .  .  /7x  \       i  i  ii-i  to  succession 

already  been  occasion  to  point  out  (/) ),  although  the  right  to  regulated  by 
succession  is  to  be  regulated  according  to  the  law  of  the  country  0fWie0c£eaS0e™1Cet 
where  the  deceased  was  domiciled,  yet  the  administration  of  the  adminis- 

tration  of  the 

the  estate  must  be  m  the  country  in  which  possession  of  it  is  estate  must  be 
taken  and  held  under  lawful  authority.  In  performing  this  ™helt  posses^ 
duty,  the  Court  in  which  the  estate  is  administered  will  be  si°n  of  i4  is 

taken. 

guided  by  the  law  of  the  domicile,  and  must  ascertain  for 
itself  what  the  rights  of  the  parties  are  under  that  law  (m) . 

Bruce,  V.-  C,  that  in  the  absence  But  it  has   been   held  (following 

of  proof  that  the  executors  knew  the   dicta   of    Lord  Westbury   in 

the  Scotch  law  on  the  subject,  the  Enohin  v.  Wylie,  ubi  supra)  that 

payment  to  the  widow  was  a  good  the   legal   personal   representalive 

payment.  constituted  by  the  forum  of  domi- 

(i)  2  Ves.  Sen.  37.  cil  of  a  deceased  person  is  entitled 

Qc)  See  Accord,  per  Wood,  V.-C,  to  receive  the  personal  estate  of 

in  Campbell  v.  Beaufoy,  Johns.  326.  the  deceased  got  in  through  any 

(I)  Ante,  pp.  367,  368.  letters  of  administration,  wherever 

(m)  Preston  v.  Lord  Melville,  8  they  may  be,  and  the  next  of  kin 

CI.  &  F.  1.     Ante,  p.  305.     Ibid.  cannot  make  any  claim  against  the 

note  (/).      See  Accord,  per  Lord  estate  except  through  the  interven- 

Cran worth,  in   Enohin  v.  Wylie,  tion  of  such  legal  personal  repre- 

10  H.  L.  C.  19.     Ewing  v.  Orr-  sentative.      Eames    v.   Hacon,    16 

Ewing,  9  App.  Cas.  34.     10  App.  C.  D.  407.    Affirmed  on  appeal,  18 

Cas.    453.      See    also   the   Carron  C.   D.   347.      Where   the   Probate 

Iron  Company  v.  Maclaren,  5  H.  Division  of  the  High  Court  of  Jus- 

L.  C.  456,  per  Lord  St.  Leonards.  tice  had  granted  a  general  probate 
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Lord  Westbury,  in  Enohin  v.  Wylie  (n),  says :  "  I  hold  it  to 
be  now  put  beyond  all  possibility  of  question  that  the  adminis- 
tration of  the  personal  estates  of  the  deceased  belongs  to  the 
Court  of  the  country  where  the  deceased  was  domiciled  at  his 
death.  All  questions  of  testacy  and  intestacy  belong  to  the 
judge  of  the  domicil.  In  short,  the  Court  of  the  domicil  is 
the  forum  concursus  to  which  the  legatees  under  the  will  of  a 
testator  or  the  parties  entitled  to  the  distribution  of  the 
estate  of  an  intestate  are  required  to  resort."  But,  as  Mr. 
Justice  Stirling  points  out  in  his  judgment  in  Re  Trufort  (o), 
this  statement  of  the  law  by  Lord  Westbury  has  not,  in  its 
entirety,  met  with  complete  acceptance,  and  in  particular,  it 
has  been  more  than  once  criticized  by  Lord  Selborne,  whose 
views  are  perhaps  most  fully  stated  in  the  case  of  Ewing  v. 
Orr-E icing  (jj),  where  he  says  :  "  So  far  as  relates  to  domicil 
it  has  always  appeared  to  me  to  be  clear  that  the  domicil  of 
a  deceased  testator  or  intestate  cannot  in  principle  furnish 
any  governing  or  necessary  rule  except  for  the  purpose  of 
determining  the  succession  to  moveable  estate.  For  that 
purpose  recourse  must  be  had  not  always  or  necessarily  to  the 
Courts  but  always,  and  necessarily,  to  the  law  of  the  domicil. 
The  succession  being  once  ascertained,  the  rights  resulting 
therefrom  belong  to,  and  follow,  the  person  of  the  living 
successor,  and  not  the  dead  predecessor.  It  has  never  been 
held  that  the  forum  in  which  such  rights  may  be  vindicated 
depends  upon  the  domicil  either  of  the  plaintiff  or  defendant 
in  any  action  or  suit,  and  if  the  domicil  of  the  living  man, 
whose  rights  and  liabilities  are  in  question,  is  for  that 
purpose  immaterial,  I  am  unable  to  understand  how  the  place 
in  which  those  rights  are  to  be  protected  or  those  liabilities 
enforced  can  necessarily  depend  on  the  domicil  of  the  de- 
ceased. .   .  .  The  duty  of  administration  is  to  be  discharged 

of  a  Will  of  a  Scotcli  testator,  the  the  executors  :  Stirling-Maxwell  v. 

Chancery  Division  made  the  ordi-  Cartwright,  9  C.  D.  173.     11  CD. 

nary  decree  for  the  administration  522. 

of  the  personal  estate  of  the  tes-  (n)  10  H.  L.  C.  1. 

tutor  without  limiting  it  to   the  (o)  36  C.  D.  GOO. 

English  assets,  and  notwithstand-  (p)  10  A.  C.  453,  502. 

ing  the  opposition  of  a  majority  of 
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by  the  Courts  of  this  country,  though  in  the  performance  of 
that  duty  they  will  be  guided  by  the  law  of  domicil."  Lord 
Cranworth,  in  Doglioni  v.  Crispin  (q),  says:  "No  principle 
can  be  better  established  than  that  the  administration  of  the 
personal  estate  of  a  deceased  person  belongs  exclusively  to 
the  country  in  which  he  is  domiciled  at  his  death.  The 
Courts  of  that  country  must  decide  who  is  entitled,  and  from 
their  decision  there  can  be  no  appeal.  It  does  not  always 
happen,  as  is  the  case  here,  that  the  claim  of  the  party 
litigating  in  our  Courts  has  been  actually  raised  and  decided 
in  the  Courts  of  the  country  of  the  domicil.  It  is  therefore 
often  matter  of  necessity  that  our  Courts  should  receive 
evidence  from  learned  foreigners  as  to  what  the  law  of  domicil 
is.  Such  evidence  is,  in  general,  far  from  satisfactory,  but  it 
often  happens  that  no  better  evidence  can  be  obtained,  and 
then  the  Courts  here  must  ascertain,  from  the  conflicting 
testimony,  as  well  as  they  can,  what  the  law  is  on  which  they 
must  act.  But  here  we  are  left  in  no  doubt.  The  title  of 
the  respondent  has  been  fully  adjudicated  upon  by  the  Courts 
of  his  domicil  after  long  and  careful  consideration,  and  by 
their  decision  we  are  bound."  Mr.  Justice  Stirling,  in  his 
judgment  in  Pie  Trufort,  after  citing  the  above  quoted  passages 
from  the  judgments  of  Lord  Westbury,  Lord  Selborne  and 
Lord  Cranworth,  says,  that  the  rule  to  be  extracted  from  these 
cases  appears  to  be  this,  that  although  the  parties  claiming  to 
be  entitled  to  the  estate  of  a  deceased  person  may  not  be  bound 
to  resort  to  the  tribunals  of  the  country  in  which  he  was  domi- 
ciled, and  although  the  Courts  of  this  country  may  be  called 
upon  to  administer  the  estate  of  a  deceased  person  domiciled 
abroad,  and  may  in  such  a  case  be  bound  to  ascertain  as  best 
they  can  who,  according  to  the  law  of  the  domicil  are  entitled 
to  the  estate,  yet  where  the  title  has  been  adjudicated  upon  by 
the  Courts  of  the  domicil  such  adjudication  is  binding  upon 
and  must  be  followed  by  the  Courts  of  this  country  (r)  ;   even 

(?)  L.  E.  1  H.  L.  301,314.  Cas.   453.      Doglioni    v.    Crispin, 

(r)  Enohin  v.  Wylie,  10  H.  L.  C.      L.  R.  1   H.  L.  301.     Re  Trufort, 
I.     Ewing  v.  Orr-Ewing,  10  App.      36  C.  D.  600. 
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if  the  judgment  of  the  foreign  Court  has  by  default  of  the 
party  complaining  of  the  judgment  proceeded  on  a  mistake 
as  to  the  English  law(s)  ;  or  the  whole  of  the  facts  were  not 
before  the  foreign  tribunal  (t)  ;  for  the  Courts  of  this  country 
do  not  sit  to  hear  appeals  from  foreign  tribunals,  and  if 
the  decision  of  the  foreign  tribunal  is  wrong  recourse  must 
be  had  to  the  mode  of  appeal  provided  in  the  foreign 
country  (u). 

It  remains  to  ascertain,  what  shall  constitute  a  domicil 
with  respect  to  the  proper  application  of  the  above  rule  (x). 

A  man's  domicil  is,  prima  facie,  the  place  of  his  residence  : 
but  this  may  be  rebutted  by  showing  that  such  residence 
is  either  constrained  from  the  necessity  of  his  affairs,  or 
transitory  (y).  On  this  subject,  the  following  propositions 
may  be  stated  as  deducible  from  the  adjudged  cases  : 


(s)  Castrique  v.  Imrie,  L.  R.  4 
H.  L.  414.  Godarcl  v.  Gray,  L.  R. 
6  Q.  B.  139. 

(t)  De  Cosse  Brissac  v.  Rath- 
bone,  6  H.  &  N.  301. 

(u)  Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717.  See  ante,  Pt.  i. 
Bk.  iv.  Ch.  ii.  Sect.  vi. 

(sc)  On  this  subject  generally, 
see  the  erudite  and  valuable  Trea- 
tise on  the  Law  of  Domicil,  by  Dr. 
Robert  Philliniore. 

(y)  Bempde  v.  Johnstone,  3  Ves. 
201,  202,  by  Lord  Loughborough. 
With  respect  to  the  effect  of  time 
in  constituting  a  domicil,  see  the 
judgment  of  Sir  Wm..  Scott  in  The 
Case  of  the  Harmony,  2  Rob.  Adm. 
Rep.  324,  and  The  Case  of  the  Ann, 
1  Dod3,  Adm.  Rep.  221.  See  fur- 
ther, as  to  what  shall  constitute  a 
domicil,  Stanley  v.  Bernes,  3  Hagg. 
373.  Moore  v.  Darell,  4  Hagg.  346. 
Be  Bruce,  2  Cr.  &  Jerv.  436. 
Tidswell  v.  Bowyer,  7  Sim.  64. 
Malt  ass  v.  Maltass,  1  Robert.  67. 


Whicker  v.  Hume,  13  Beav.  366. 
7  H.  L.  C.  124.  Heath  v.  Sam- 
son, 14  Beav.  441.  Anderson  v. 
Laneuville,  9  Moo.  P.  C.  325. 
Bremer  v.  Freeman,  10  Moo.  P.  C. 
306.  S.  C.  Dea.  &  Sw.  192.  Atty.- 
Gen.  v.  Kent,  1  Hurl.  &  C.  12. 
Atty.-Gen.  v.  Rowe,  ibid.  31.  Pre- 
sident of  the  United  States  v. 
Drummond,  33  Beav.  449.  Atty.- 
Gen.  v.  Fitzgerald,  3  Drew.  610. 
See  also  the  definition  of  domicil 
stated  by  Lord  Wensleydale,  in 
Whicker  v.  Hume,  7  H.  L.  C.  164, 
viz.,  "  Habitation  [by  a  man]  in  a 
place  with  the  intention  of  remain- 
ing there  for  ever,  unless  some  cir- 
cumstances should  occur  to  alter 
his  intention."  It  is  always  mate- 
rial in  determining  what  is  a  man's 
domicil,  to  consider  where  his  wife 
and  children  live  and  have  their 
permanent  place  of  residence,  and 
where  his  establishment  is  kept  up. 
Piatt  v.  Atty.-Gen.  of  New  South 
Wales,  3  A.  C.  336.  <&*. ^u^^jui 
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1.  Though  a  man  may  have  two  clomicils  for  some  purposes, 
he  can  have  only  one  for  the  purpose  of  succession  (z). 

2.  The  original  domicil,  or,  as  it  is  called,  the  forum 
originis,  or  the  domicil  of  origin,  is  to  prevail,  until  the  party 
has  not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicil, 
and  taking  another  as  his  sole  domicil  (a). 

By  the  expression  forum  originis,  or  domicil  of  origin, 
here  used,  is  not  meant  the  domicil  of  birth  :  for  the  mere 
accident  of  birth  in  any  particular  place  cannot  in  any  degree 
affect  the  domicil :  If  the  son  of  an  Englishman  is  born  upon 
a  journey  in  foreign  parts,  his  domicil  would  follow  that  of 


(ji)  Somerville  v.  Somerville,  5 
Ves.  750,  786.  Forbes  v.  Forbes, 
Kay,  341.  Crookeaden  v.  Fuller,  1 
Sw.  &  TV.  441.  With  respect  to  con- 
temporary domicils,  the  following 
distinction  is  recognized  by  foreign 
jurists,  and  seems  to  have  met 
with  the  concurrence  of  Lord  Al- 
vanley,  in  the  above  case  of  Somer- 
ville v.  Somerville,  5  Ves.  750,  789, 
viz.,  that  a  person  not  under  an  obli- 
gation of  duty  to  live  in  the  capital 
in  a  permanent  manner,  as  a  noble- 
man or  gentleman,  having  a  man- 
sion-house, his  residence  in  the 
country,  and  resorting  to  the  me- 
tropolis for  any  particular  purpose, 
or  for  the  general  purpose  of  resid- 
ing in  the  metropolis,  shall  be  con- 
sidered domiciled  in  the  country  : 
on  the  other  hand,  a  merchant, 
whose  business  lies  in  the  metro- 
polis, shall  be  considered  as  having 
his  domicile  there,  and  not  at  his 
country  residence.  See  also  Forbes 
v.  Forbes,  Kay,  341.  Aitchison  v. 
Dixon,  L.  R.  10  Eq.  589,  595.  See 
also  S.  C.  as  to  a  domicil  being 
gained  by  the  permanent  residence 
of  a  man's  wife. 
W.E. — VOL.    II. 


(a)  Somerville  v.  Somerville,  5 
Ves.  750,  787.  Re  Bruce,  2  Cr.  & 
Jerv.  436,  445,  per  Bayley,  B.  De 
Bonneval  v.  De  Bonneval,  1  Curt. 
856.    Atty.-Gen.  v.  Dunn,  6  Mees. 

6  W.  511.    Dalhousie  v.  M'Douall, 

7  CI.  &  F.  817.  Munro  v.  Munro, 
ibid.  842.  Brown  v.  Smith,  15  Beav. 
444.  A  change  of  domicil  must  be 
a  residence  sine  animo  revertendi ; 
a  temporary  residence  for  purposes 
of  health,  travel,  or  business,  does 
not  change  the  domicil.  Also  every 
presumption  is  to  be  made  in  favour 
of  the  original  domicil.  No  change 
can  occur  without  an  actual  resi- 
dence in  a  new  place.  No  new 
domicil  can  be  obtained  without  a 
clear  intention  of  abandoning  the 
old.  Lauderdale  Peerage  Case,  10 
A.  C.  692.  Again,  in  Bell  v.  Ken- 
nedy, L.  R.  1  Sc.  App.  307,  310, 
Lord  Cairns  says,  "  the  law  is  clear 
beyond  all  doubt  with  regard  to  the 
domicil  of  birth,  that  the  personal 
status  indicated  by  that  term  clings 
and  adheres  to  the  subject  of  it  until 
an  actual  change  is  made  by  which 
the  personal  statin  of  another  domi- 
cil is  accprired."   Per  Lord  Chelms- 

K   K 
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his  father.      The  domicil   of  origin  is  that  arising  from  a 
man's  birth  and  connexions  (b). 

It  appears  from  the  terms  of  the  proposition  under  consi- 
deration, that  such  a  domicil  cannot  be  lost  by  mere  abandon- 
ment. It  is  not  to  be  defeated  anlmo  merely,  but  animo  et 
facto,  and  necessarily  remains  until  a  subsequent  domicil  be 
acquired  (c) ;  unless  the  party  die  in  itinere  towards  an  in- 
tended domicil  (d). 


ford,  "it  is  for  the  parties  who  rely 
<  m  a  change  of  domicil  to  prove  that 
such  change  took  place,"  ibid.  319. 

(6)  Somerville  v.  Somerville,  5 
Ves.  787.  Forbes  v.  Forbes,  Kay, 
341. 

(c)  De  Bonneval  v.  De  Bonneval, 
1  Curt.  857.  Atty.-Gen.  v.  Dunn, 
6  Mees.  &  W.  511.  Bell  v.  Ken- 
nedy, L.  R.  1  Sc.  App.  307.  The 
acquisition  of  a  domicil  does  not 
simply  depend  upon  the  residence 
of  the  party  ;  the  fact  of  residence 
must  he  accompanied  by  an  in- 
tention of  permanently  residing 
in  the  new  domicil,  and  of  abandon- 
ing the  former  :  De  Bonneval  v. 
De  Bonneval,  Curt.  863,  864.  Re 
Patience,  29  C.  D.  976.  Accord- 
ingly, in  Aikman  v.  Aikman,  3 
Macq.  877,  Lord  Wensleydale, 
laid  down  that  "  every  man's 
domicile  of  origin  must  be  pre- 
sumed to  continue  until  he  has 
acquired  another  sole  domicile  by 
actual  residence  with  the  intention 
of  abandoning  his  domicile  of 
origin."  This  is  contrary  to  the 
doctrine  advanced  in  Story's  Con- 
flict of  Laws,  c.  3,  s.  46,  where  it 
is  said,  that  "if  a  person  has 
actually  removed  to  another  place 
with  an  intention  of  remaining 
there  for  an  indefinite  time,  and 
as  a  place  of  fixed  present  domicile, 
it  is  to  be   deemed   his  place   of 


domicile,  notwithstanding  he  may 
entertain  a  floating  intention  to 
return  (to  his  native  country)  at 
some  future  period."  But  Lord 
Wen  si  ey  dale's  statement  of  the 
law  has  been  adopted  by  the 
highest  authorities,  and  it  appears 
to  be  now  settled,  that  in  order  to 
acquire  a  new  domicile  a  man 
must  intend  "  quatenus  in  illo 
exuere  patriam:"  Moorhouse  v. 
Lord,  10  H.  L.  C.  272.  S.  C. 
nomine  Lord  v.  Colvin,  4  Drewr. 
366.  The  expression  "  exuere  pa- 
triam"  is  unfortunate,  since  the 
question  of  domicile  is  a  question 
of  residence  and  not  of  citizenship. 
Haldane  v.  Eckford,  L.  R.  8  Eq. 
631,  per  James,  V.-C.  The  pre- 
sumption of  law  is  against  the  in- 
tention to  abandon  the  domicil  of 
origin,  and  that  although  the 
length  of  residence  in  a  foreign 
country^/-  sc  according  to  time  and 
circumstances  raises  a  presumption 
of  intention  to  abandon  the  domicil 
of  origin  and  to  acquire  a  new 
domicil,  still  such  presumption 
may  be  rebutted  by  facts  showing 
that  there  was  no  such  intention. 
A  change  of  domicil  is  not  to 
be  inferred  from  the  fact  of  a 
lengthened  residence  in  a  foreign 
country.   To  constitute  a  change  of 


(d)  See  next  page. 
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3.  The  proposition  last  stated  is  equally  true  of  an  acquired 
as  of  an  original  domicil.  The  domicil  of  origin  having  been 
abandoned  and  a  new  domicil  acquired,  the  new  domicil  may 
be  abandoned  and  a  third  domicil  acquired  (e)  :  But  an 
acquired  domicil  cannot  be  lost  by  mere  abandonment,  but 
continues  until  the  intention  of  another  change  of  domicil 
is  carried  into  execution  (/).     Again,  the  domicil  of  origin 


domicil  it  must  be  anvmo  et  facto. 
Hodgson  v.  De  Beauchesue,  12 
Moo.  P.  C.  285.  Re  Capdevielle, 
2  H.  &  C.  985.  Atty.-Gen.  v. 
Blueher  de  Wahlstatt,  3  H.  &  C. 
374.  Jopp  v.  Wood,  34  Beav.  88 ; 
■affirmed  by  the  Lords  Justices, 
L.  J.  34  (N.  S.)  Ch.  21.  Whicker 
v.  Hume,  7  H.  L.  C.  159,  by  Lord 
Cranworth.  See  also  Crookenden 
v.  Fuller,  1  Sw.  &  Tr.  441.  King 
v.  Foxwell,  3  C.  D.  518.  If  the 
animus  and  factum  are  both  satis- 
factorily proved,  the  permanent 
residence  abroad  will  operate  as  a 
change  of  domicil,  notwithstanding 
such  residence  was  occasioned  by 
mere  preference  of  climate,  or  by 
the  opinion  that  the  habits  of  the 
country  may  be  better  suited  to 
the  health  than  those  of  the  coun- 
try which  has  been  quitted  :  Hos- 
kins  v.  Matthews,  8  De  0.  M.  & 
G.  13.  Brunei  v.  Brunei,  L.  It.  12 
Eq.  298.  Haldane  v.  Eckford, 
L.  R.  8  Eq.  631.  Stevenson  v. 
Masson,  L,  R.  17  Eq.  78.  Urquhavt 
v.  Butterfield,  37  C.  D.  357.  It 
should  be  observed  that  a  man 
cannot  retain  his  original  domicil 
by  a  mere  declaration  of  his  in- 
tention to  do  so,  if  he  so  acts  as  to 
change  it  :  Re  Steer,  3  H.  &  N. 
594.  Doucet  v.  Geoghegan,  9  C.  D. 
441.  The  intention  required  to 
effect  a  change  of  domicil  (as 
distinguished   from  the   acts   em- 


bodying it)  is  an  intention  to 
settle  in  a  new  country  as  a  per- 
manent home,  and  this  is  sufficient 
without  any  intention  to  change 
the  civil  status,  and,  semble,  even  if 
an  intention  not  to  change  the 
civil  status  be  proved.  Douglas  v. 
Douglas,  L.  R.  12  Eq.  617.  As  to 
the  value  of  conversations  and 
declarations  as  evidence  of  a 
change  of  domicil,  see  Crook- 
enden v.  Fuller,  1  Sw.  &  Tr.  441, 
450. 

(d)  Munroe  v.  Douglas,  5  Madd. 
405.  Forbes  v.  Forbes,  Kay,  341. 
But  see  as  to  this  last  qualifica- 
tion of  the  doctrine,  Story's  Con- 
flict of  Laws,  Ch.  xii.  s.  481,  a.  p. 
707,  note  (2),  2nd  edition.  See 
also  In  the  goods  of  Bianchi,  3 
Sw.  &  Tr.  16.  In  the  goods  of 
Raffenel,  ibid.  49. 

(e)  De  Bonneval  v.  De  Bonne- 
val,  1  Curt.  864. 

(/)  Munroe  v.  Douglas,  5  Madd. 
379.  Stanley  v.  Bernes,  3  Hagg. 
373.  Craigie  v.  Lewin,  3  Curt. 
435.  Commissioners  of  Charitable 
Donations  v.  Devereux,  13  Sim. 
14.  Udny  v.  Udny,  L.  R,  1  Sc. 
App.  441.  Bradford  v.  Young, 
29  C.  D.  617.  Re  Marrett,  36  C. 
D.  400.  In  Udny  v.  Udny  many 
important  doctrines  were  laid  down 
by  several  members  of  the  House, 
which  it  is  deemed  desirable  should 
be  introduced  into  this  work,  and 
k  k  2 
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does  not  revive  until  an  acquired  domicil  has  been  abandoned, 
animo  et  facto  (r/). 


Jjdt.  <*-(L<Lc~~<i  *■- 


they  will,  therefore,  be  found 
below. 

By  Lord  Westbury  : — Every  in- 
dividual has,  at  his  birth,  be- 
come the  subject  of  some  parti- 
cular country  by  the  tie  of  national 
allegiance,  which  fixes  his  political 
status,  and  becomes  subject  to  the 
Law  of  the  Domicil  which  deter- 
mines his  civil  status.  To  sup- 
pose that  for  a  change  of  domicil, 
there  must  be  a  change  of  national 
allegiance,  is  to  confound  the  poli- 
tical with  the  civil  status,  and  to 
destroy  the  distinction  between 
patriam  and  domicilium.  [See 
also  Brunei  v.  Brunei,  L.  B.  12 
Eq.  298.] 

By  the  Lord  Chancellor  (Lord 
Hatherley)  : — A  man  may  change 
his  domicil  as  often  as  he  pleases 
but  not  his  allegiance.  Exuere 
patriam  is  beyond  his  power : 
[Dictum  of  Lord  Kingsdown  in 
Moorhouse  v.  Lord,  qualified]. 

Per  Lord  Westbury: — It  is  a 
settled  principle  that  no  man  shall 
be  without  a  domicil,  and  to  secure 
this  end  the  law  attributes  to 
every  individual  as  soon  as  he  is 
born,  the  domicil  of  the  father,  if 
the  child  is  legitimate,  or  the  do- 
micil of  the  mother,  if  the  child 
be  illegitimate.  This  is  called  the 
domicil  of  origin,  and  is  involun- 
tary. It  is  the  creation  of  law — 
not  of  the  party.  It  may  be  ex- 
tinguished  by  an  act  of  law,  as,  for 
example,  by  sentence  of  death  or 
exile  for  life,  which  puts  an  end 
to  the  status  civilis  of  the  criminal. 
But  it  cannot  be  destroyed  by  the 
will  and  act  of  the  party. 


Domicils  of  choice  and  origin  dis- 
tinguished. 

Domicil  of  choice  is  the  creation 
of  the  party.  When  a  domicil  is 
acquired,  the  domicil  of  origin  is  in 
abeyance  ;  but  it  is  not  absolutely 
extinguished  or  obliterated.  When 
a  domicil  of  choice  is  abandoned, 
the  domicil  of  origin  revives — a 
special  intention  to  revert  to  it 
being  unnecessary.  [King  v.  Fox- 
well,  3  C.  D.  518.] 

Per  Lord  Chelmsford  : — Story 
says,  that  the  moment  a  foreign 
domicil  is  abandoned,  the  native 
domicil  is  re-acquired.  The  word 
"  re-acquired  "  is  an  inaccurate  ex- 
pression. The  meaning  is,  that 
the  abandonment  of  an  acquired 
domicil  ipso  facto  restores  the  do- 
micil of  origin.  If,  after  having 
acquired  a  domicil  of  origin,  a 
man  abandons  it  and  travels  in 
search  of  another  domicil  of  choice, 
the  domicil  of  origin  comes  in- 
stantly into  action,  and  continues 
until  a  second  domicil  of  choice 
has  been  acquired. 

Per  Lord  Westbury  : — A  na- 
tural-born Englishman  may  do- 
micile himself  in  Holland,  but  if 
he  breaks  up  his  establishment 
there  and  quits  Holland,  declar- 
ing that  he  never  will  return,  it  is 
absurd  to  suppose  that  his  Dutch 
domicil  clings  to  him  until  he  has 
set  up  his  tabernacle  elsewhere. 

Legitimation  per  subsequens  matri- 

monium. 

By  the  Lord  Chancellor  (Lord 

Hatherley) :— The    status    of    the 

child,  Avith  respect  to  its  capacity 


Ch.  i.  §  v.]  In  case  of  an  Intestate  domiciled  abroad. 

As  an  example  of  what  shall  constitute  an  acquired  domicil, 
it  may  be  mentioned  that  a  residence  in  India,  for  the  purpose 
of  following  a  profession  there  in  the  service  of  the  East  India 
Company,  creates  a  new  domicil  {li). 
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to  be  legitimated  by  the  subsequent 
marriage  of  its  parents,  depends 
wholly  on  the  status  of  the  putative 
father,  not  on  that  of  the  mother. 
According  to  English  law,  where  at 
the  time  of  the  bastard's  birth,  the 
father  has  his  domicil  in  England, 
no  subsequent  change  of  domicil 
can  render  practicable  the  bastard's 
legitimation. 

It  may  here  further  be  observed, 
on  the  subject  of  Domicil,  that  if 
■a  man,  at  the  time  he  attains  his 
majority,  is  of  unsound  mind,  or 
remains  in  that  state  continuously 
up  to  the  time  of  his  death,  the 
incapacity  of  minority,  never  hav- 
ing been  followed  by  adult  capa- 
city, will  continue  to  confer  upon 
the  father  the  right  of  choice  in 
the  matter  of  domicil  for  his  son, 
and  a  change  of  domicil  by  the 
father  will  usually  produce  a  simi- 
lar change  of  domicil  as  regards 
the  lunatic  son.  It  has  been  also 
held,  that  the  mere  residence  as  a 
■consular  officer  in  a  foreign  coun- 
try gives  rise  to  no  inference  of 
a  domicil  in  that  country.  But  if 
one  already  domiciled  and  resi- 
dent in  such  country  accept  an 
office  in  the  consular  service  of 
another  country,  he  does  not  there- 
by destroy  his  domicil  :  Sharpe  v. 
Crispin,  L.  E.  1  P.  &  D.  611. 
Urquhart  v.  Eutterfield,  37  C.  D. 
357. 

{(j)  Craigie  v.  Lewin,  3  Curt. 
435  :  In  that  case  a  native  Scotch- 
man, having  by  employment  in  the 


East  India  Company's  service,  ac- 
quired a  domicile  in  India,  it  was 
held  that  by  his  return  to  Scotland, 
animo  manendi,  his  original  domi- 
cil did  not  revive,  the  party  still 
holding  his  commission  and  being 
liable  to  be  called  upon  to  return 
to  India,  and  intending  to  return 
if  called  on  so  to  do. 

(h)  Munroe  v.  Douglas,  5  Madd. 
404.  Bruce  v.  Bruce,  6  Bro.  P.  C. 
566,  Toml.  Edit.  Craigie  v.  Lewin , 
3  Curt.  435.  This  has  been  so  held 
as  to  an  officer  in  the  Indian  army, 
where  the  duties  of  his  appoint- 
ment necessarily  require  residence 
in  India  for  an  indefinite  period, 
(notwithstanding  he  has  property 
in  the  country  which  was  his  domi- 
cil of  origin)  :  Forbes  v.  Forbes, 
Kay,  341.  But  it  is  otherwise  as 
to  an  officer  in  the  Queen's  army  : 
Atty.-Gen.  v.  Napier,  6  Exch.  217. 
See  also  Brown  v.  Smith,  15  Beav. 
444.  Hodgson  v.  De  Beauchesne, 
12  Moo.  P.  C.  285.  And  the  rule 
that  a  British  subject  does  not  by 
entering  into  and  remaining  in 
the  military  service  of  the  Crown 
abandon  the  domicil  which  he  had 
when  he  entered  into  the  service 
applies  to  an  acquired  domicil  as 
well  as  to  the  domicil  of  origin. 
Be  Macreight,  30  C.  D.  165.  See 
further  as  to  the  acquisition  of  an 
Anglo-Indian  domicile,  Hodgson 
v.  De  Beauchesne,  12  Moo.  P.  C. 
285.  Moorhouse  v.  Lord,  10  H. 
L.  C.  272.  Jopp  v.  Wood,  34  L.  J. 
(N.    S.)    Ch.    212.     Allardice    v. 
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4.  A  new  doniicil  cannot  be  acquired  by  a  party's  own  act 
during  pupilage,  nor  until  the  party  is  sui  juris  (i).  Accord- 
ingly a  married  woman,  though  living  apart  from  her  husband, 
has  no  power  to  change  her  domicil  {k). 

5.  By  marriage,  the  domicil  of  the  husband  becomes  that 
of  the  wife  (/),  and  she  retains  it  after  the  death  of  her 
husband  (m). 

6.  After  the  death  of  the  father,  children  remaining  under 
the  care  of  the  mother  follow  the  domicil  which  she  may 
acquire,  and  do  not  retain  that  which  their  father  had  at  his 
death  until  they  are  capable  of  gaining  one  by  acts  of  their 
own  (u). 


Onslow,  33  L.  J.  (X.  S.)  Cli. 
434.  Ex  parte  Cuimingliam,  Be 
Mitchell,  13  Q.  B.  D.  418.  An 
Anglo-Indian  is  not,  for  all  pur- 
poses, an  English  domicil  :  Forhes 
v.  Forhes,  Kay,  341.  But  British 
subjects  resident  in  Chinese  terri- 
tory cannot  acquire  in  China  a 
domicil  similar  to  that  existing  in 
India,  and  commonly  known  as 
Anglo-Indian.  Be  Tootal's  Trusts, 
23  C.  D.  532  ;  nor  does  permanent 
ahode  at  Cairo  under  British  pro- 
tection attract  to  a  man  an  Anglo- 
Egyptian  domicil.  Ahdul-Messih 
v.  Farra,  13  App.  Cas.  431.  A 
peer  of  the  British  parliament  is 
not  incapacitated  from  acquiring  a 
domicil  of  choice  in  a  foreign 
country  hy  reason  of  his  obliga- 
tion  to  attend  the  House  of  Peers 
when  required.  Hamilton  v.  Dallas, 
1  C.  D.  257. 

(?)  Somerville  v.  Somerville,  5 
Ves.  787,  hy  Lord  Alvanley. 
Forbes  v.  Forhes,  Kay,  341. 

(k)  Be  Daly's  Settlement,  25 
Beav.  456.  So  where  a  Scotch 
( '.nut  pronounced  a  decree  of  di- 


vorce in  the  case  of  an  English 
marriage,  where  there  was  no  real 
Scotch  domicil,  it  was  held  that 
the  decree  had  no  effect  either  as 
a  divorce  a  vinculo  or  a  mensd  et 
thoro,  so  as  to  render  the  wife 
capahle  of  acquiring  a  domicile 
different  from  her  husband's  :  Ro- 
bins v.  Dolphin,  1  Sw.  &  Tr.  37. 
S.  C.  nomine  Dolphin  v.  Robins,  7 
H.  L.  C.  390.  Whether  a  wife 
who  is  legally  divorced  a  mensd  et 
thoro  may  acquire  a  domicil  of  her 
own,  is  not  clear  :  ibid.  416,  by 
Lord  Cranworth. 

(/)  Warrender  v.  Warrender,  2 
CI.  &  Fin.  488.  Dalhousie  v. 
M'Douall,  7  CI.  &  Fin.  817.  Whit- 
comb  v.  Whitcomb,  2  Curt.  351. 
See  the  Count  de  Wall's  case,  6 
Moo.  P.  C.  216. 

(m)  See  Phillimore  on  the  Law 
of  Domicil,  Ch.  VI.  No.  XLL,  et 
seq.  Gout  v.  Zimmerman,  5  Notes 
of  Cas.  440. 

(n)  Potinger  v.  Wigbtman,  3 
Mer.  67.  Johnstone  v.  Beattie,  10 
CI.  &  F.  66, 138,per  Lord  Lyndhurst, 
C,    and   Lord   Campbell,  Accord. 


Ch.  i.  §  v.]  In  case  of  an  Intestate  domiciled  abroad.  1399 

The  rule  is,  however,  it  appears,  subject  to  the  condition 
that  the  domicil  shall  not  have  been  changed  for  the  fraudu- 
lent purpose  of  obtaining  an  advantage  by  altering  the  rule 
of  succession:  And  it  should  seem,  by  the  opinion  of  an 
eminent  foreign  jurist  (o),  that  such  fraud  will  be  presumed, 
if  no  reasonable  motive  can  be  assigned  for  the  change. 

It  must  be  mentioned,  before  leaving  this  subject,  that  in 
the  case  of  Curling  v.  Thornton  (p),  Sir  John  Nicholl  ex- 
pressed a  doubt  whether  a  British  subject  is  entitled  so  far 
exuere  patriam,  as  to  select  a  foreign  domicil  in  such  complete 
derogation  of  his  British,  as  to  render  his  property  in  this 
country  liable  to  distribution  according  to  any  foreign  law. 
And  in  the  subsequent  case  of  Stanley  v.  Bernes  (q),  the  same 
learned  judge  said,  that  there  was  no  case  in  which  the 
property  of  a  British  subject,  dying  intestate  in  a  foreign 
country,  had  been  held  distributable  according  to  the  law 
of  such  foreign  country.  But  this  doubt  must  be  considered 
as  settled  by  the  decision  of  the  Delegates  in  the  latter 
case  (r),  and  it  is  now  fully  established,  with  reference  to 
the  present  subject,  that  a  natural-born  British  subject 
may  acquire  a  foreign  domicil :  and  further,  that  the  animus 
revertendi,  and  claim  to  be  considered,  and  treatment  as, 
a  British  subject  will  not  suffice  to  preserve  his  original 
domicil  (s) . 

A  domicil  in  India,  is,  in  legal  effect,  a  domicil  in  the  pro- 
vince  of  Canterbury;   and  the  law  of  England  is  therefore 

But  it  is  only  during  the  mother's  Ch.  VII. 

widowhood   that   she  can  change  (o)  Pothier,  in  the  introductory 

the   domicil    of  her   infant.     See  chapter  to  his  Treatise  on  the  Gus- 

Story's  Conflict,  s.  506,  note    (1).  torn  of  Orleans. 

Whether    a    mere    guardian,   not  (p)  2  Aid.  17. 

being   a  parent,   can  change  the  (q)  3  Hagg.  441. 

domicil  of  his  ward,  in  respect  of  (r)  See  ante,  p.  303. 

the  right  of  succession  to  his  estate,  (s)    3    Hagg.    373.      Moore    v. 

is  a  disputed  point.     See  Story's  Darell,  4  Hagg.  346. 

Conflict,  s.  505,  et  seq.     Phillimore, 
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•24  &  25  Vict, 
c.  121.     No 
British  sub- 
ject dying  in 
a  foreign 
country  to  be 
deemed  to 
have  acquired 
a  domicile 
unless  resi- 
dent there  for 
one  year  im- 
mediately pre- 
ceding his  oi- 
lier death,  &c.  ; 
and  for  all 
purposes  of 
testate  or  in- 
testate succes- 
sion shall  re- 
tain the  do- 
micile pos- 
sessed at  the 
time  of  going 
to  reside  in 
such  foreign 
country. 


Sect.  2.  No 
foreign  sub- 
ject dying  in 
Great  Britain 
or  Ireland  to 
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to  be  applied  to  the  distribution  of  the  property  of  intes- 
tates there  domiciled  (t).  At  all  events  the  laws  of  England 
and  India  are  now  the  same  as  regards  the  validity  of  Wills  ; 
For  shortly  after  the  passing  of  the  new  Statute  of  Wills 
(1  Vict.  c.  26),  an  Act  was  passed  by  the  Legislature  in 
India,  assimilating  the  law  of  India  in  respect  of  Wills  to  that 
of  England  (u) . 

By  stat.  24  &  25  Vict.  c.  121,  s.  1:  "Whenever  her 
Majesty  shall  by  convention  (x)  with  any  foreign  state  agree 
that  provisions  to  the  effect  of  the  enactments  herein  con- 
tained shall  be  applicable  to  the  subjects  of  her  Majesty  and 
of  such  foreign  state  respectively,  it  shall  be  lawful  for  her 
Majesty  by  any  order  in  council  to  direct,  and  it  is  hereby 
enacted,  that  from  and  after  the  publication  of  such  order  in 
the  London  Gazette  no  British  subject  resident  at  the  time 
of  his  or  her  death  in  the  foreign  country  named  in  such 
order  shall  be  deemed  under  any  circumstances  to  have 
acquired  a  domicile  in  such  country,  unless  such  British 
subject  shall  have  been  resident  in  such  country  for  one  year 
immediately  preceding  his  or  her  decease,  and  shall  also  have 
made  and  deposited  in  a  public  office  of  such  foreign  country 
(such  office  to  be  named  in  the  order  in  council),  a  declaration 
in  writing  of  his  or  her  intention  to  become  domiciled  in  such 
foreign  country  :  and  every  British  subject  dying  resident  in 
such  foreign  country,  but  without  having  so  resided  and  made 
such  declaration  as  aforesaid,  shall  be  deemed  for  all  purposes 
of  testate  or  intestate  succession  as  to  movables  to  retain  the 
domicile  he  or  she  possessed  at  the  time  of  his  or  her  going 
to  reside  in  such  foreign  country  as  aforesaid." 

Sect.  2.  "  After  any  such  convention  as  aforesaid  shall  have 
been  entered  into  by  her  Majesty  with  any  foreign  state,  it 
shall  be  lawful  for  her  Majesty  by  order  in  council  to  direct, 


(t)  Ante,  p.  1397,  note  (h), 
where  the  question  of  Anglo- 
Indian  domicil  is  discussed. 

(u)  See  Craigie  v.  Lewin,  3  Curt. 
441. 


(x)  As  no  convention  with  any 
foreign  state  has  as  yet  been 
entered  into,  this  statute  is  in- 
operative. 
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and  from  and  after  the  publication  of  such  order  in  the  London  be  deemed  to 

*  .  have  acquired 

Gazette  it  shall  be  and  is  hereby  enacted,  that  no  subject  ot  a  domicile  uu- 
any  such  foreign  country,  who  at  the  time  of  his  or  her  death  ^^^foT 
shall  be  resident  in  any  part  of  Great  Britain  or  Ireland  shall  ^eed[aetaerlyim" 
be  deemed  under  any  circumstances  to  have  acquired  a  domi-  preceding  his 

,  -i  or  her  death, 

cile  therein,  unless  such  foreign  subject  shall  have  been  &Ci 
resident  within  Great  Britain  or  Ireland  for  one  year  imme- 
diately preceding  his  or  her  decease,  and  shall  also  have  signed 
and  deposited  with  her  Majesty's  Secretary  of  State  for  the 
Home  Department,  a  declaration  in  writing  of  his  or  her  desire 
to  become  and  be  domiciled  in  England,  Scotland  or  Ireland, 
and  that  the  law  of  the  place  of  such  domicile  shall  regulate 
his  or  her  moveable  succession/' 


SECTION   VI. 

Of  the  'payment  of  the  Residue. 

The  subject  of  the  duties  of  an  administrator,  with  respect 
to  the  payment  of  the  residue  of  an  intestate's  estate,  has 
been  in  a  great  measure  anticipated  by  the  discussion  of  the 
duties  of  an  executor  with  regard  to  the  payment  of  the 
residue  under  a  testamentary  disposition  of  it. 

For  example,  there  has  already  been  occasion  to  consider 
the  subject  with  respect  to  the  right  of  retainer  by  the  ad- 
ministrator, in  part  or  full  satisfaction  of  a  debt  due  to  the 
intestate  from  the  party  entitled  in  distribution  {y)  :  Again 
the  law  with  respect  to  the  payment  of  a  residue,  where  a 
party  entitled  to  a  distributive  share  is  an  infant  (z) ;  or  a 
married  woman  (a),  has  been  considered  in  a  previous  part  of 
this  Treatise,  incidentally  to  the  subject  of  the  payment  of 
legacies. 

Although  the  8th  section  of  the  statute  enacts,  that  no  dis-  if  a  person 

entitled  to 

(y)  Ante,  p.  1171,  et  seq.  (a)  Ante,  p.  1265,  et  seq. 

{z)  Ante,  p.  1261,  et  seq. 
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distribution  tribution  of  an  intestate's  effects  shall  be  made  until  one  year 
year,  his  exe-.  be  expired  after  his  death,  yet  if  a  person  entitled  to  a  distri- 
mavd^m  butive  share  shall  die  within  the  year,  such  interest  shall  be 
considered  as  vested  in  him,  and  shall  go  to  his  personal 
representative  :  for  this  proviso  makes  no  suspension  or  con- 
dition precedent  to  the  interest  of  the  parties,  but  was  inserted 
merely  with  a  view  to  creditors  (b) :  The  statute  also  is  in  the 
nature  of  a  Will  framed  by  the  Legislature  for  all  such  persons 
as  die  without  having  made  one  for  themselves  ;  and,  by  con- 
sequence, the  parties  entitled  in  distribution  resemble  a 
residuary  legatee  ;  and  it  has  been  always  held,  that  if  such 
legatee  dies  before  the  amount  of  the  surplus  is  ascertained, 
still  his  representative  shall  have  the  whole  residue,  and  not 
the  representative  of  the  first  testator  (c) . 

(b)   Brown  v.  Farndell,  Garth.  (c)  Bac.  Abr.  Exors.  I.  4. 

51,  52.     Bac.  Abr.  Exors.  I.  4. 
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CHAPTER   THE    SECOND. 

OF    DISTRIBUTION    UNDER    THE    CUSTOMS    OF   LONDON    AND 
YORK,    &C. 

J.HE  fourth  section  of  the  Statute  of  Distributions  provides, 
that  the  Act  shall  not  in  any  way  prejudice  the  customs  of 
the  city  of  London,  or  the  province  of  York,  or  other  places, 
but  that  they  should  be  observed  as  formerly. 

So,  that,  although  by  subsequent  statutes,  mentioned  in  an 
earlier  part  of  this  Work  (a),  the  restraint  on  testamentary 
dispositions  in  those  places  has  been  removed,  and  the 
customs  may  be  thereby  controlled  at  the  pleasure  of  a 
testator  :  yet  if  a  man  died  intestate,  before  December  31, 
1856,  the  customs  remained  in  the  same  force,  with  respect 
to  the  distribution  of  his  personal  estate,  as  if  no  statutes 
had  ever  passed. 

But  by  stat.  19  &  20  Vict.  c.  94,  the  4th  section  of  the  19  &  20  Vict. 
Statute  of  Distributions  is  repealed,  save  only  with  respect  to  toms'of  Lou- 
the  distribution  of  the  personal  estate  of  persons  who  may  abashed* 

have  died  on  or  before  December  31,  1856,  "and  the  special  as  to  the 

estates  of  per- 
customs  respecting  the  distribution  of  the  personal  estates  of  sons  who  have 

intestates  observed  in  the  city  of  London,  or  in  relation  to  after  Jan.  l. 

the  citizens  and  freemen  of  such  city,  and  in  the  province  185'" 

of  York,  and  certain  other  places,  shall,  with  reference  to  all 

persons  dying  on  or  after  January  1st,  1857,  wholly  cease 

and  determine,  and  the  distribution  of  the  personal  estates 

of  all  persons  so  dying  shall  take  place  as  if  such  customs 

had  never  existed,  and  as  if  the  rules  for  the  distribution  of 

the  personal  estates  of  intestates  generally  prevalent  in  the 

province  of  Canterbury  had  prevailed  throughout   England 

(a)  Ante,  p.  2. 
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and  Wales,  any  law  or  statute  to  the  contrary  notwith- 
standing." It  has  been  deemed  advisable  to  omit  in  the 
present  edition  of  this  Work  any  discussion  in  detail  of 
distribution  as  it  existed  under  the  customs  of  London  and 
York,  &c,  which  were  abolished  by  the  above  Act.  As, 
however,  these  customs  remain  in  force  and  affect  the  distribu- 
tion of  the  estates  of  persons  who  have  died  before  January  1st, 
1857,  the  reader  is  referred  to  the  former  editions  of  this  Work 
[Pt.  III.  Bk.  IV.  Ch.  2]  where  the  nature  and  incidents  of 
the  customs  which  have  been  abolished  are  investigated  at 
length. 
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BOOK    THE    FIFTH. 

OF   THE    STAMP   DUTIES   ON   LEGACIES   AND   SUCCESSIONS    TO 
PERSONAL   ESTATES. 

J.HE  stamp  duties  imposed  on  legacies,  and  successions  to 
personal  estate  upon  intestacies,  are  mainly  regulated  by  the 
statutes  55  Geo.  III.,  c.  184,  as  modified  by  the  statutes  43 
Vict.  c.  14,  and  44  &  45  Vict.  c.  12.  It  is  provided  by  55 
Geo.  III.,  c.  184,  as  follows : — 

Where  the    Testator,  Testatrix,  or  Intestate,   shall  have 
died  after  the  5th  day  of  April,  1805  (a). 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  20/.  or  up- 
wards (b)  given  by  any  Will  or  testamentary  instru- 


(a)  For  the  duties  payable  when 
the  testator  or  intestate  died  on  or 
before  April  5th,  1805,  see  Sche- 
dule, Part  in.  of  55  Geo.  III. 
c.  184,  and  former  editions  of  this 
Work. 

(b)  The  exemption  from  duty  of 
legacies  or  residues  under  the 
amount  or  value  of  201.  has  been 
abolished  by  sect.  42  of  the  Cus- 
toms and  Inland  Revenue  Act, 
1881  (44&45  Vict.  c.  12),  which  pro- 
vides that :  "  Subject  to  the  relief 
from  legacy  duty  given  by  sect.  13 
of  the  Customs  and  Inland  Revenue 
Act,  1880,  every  pecuniary  legacy 
or  residue  or  share  of  residue  under 
the  will  or  intestacy  of  a  person 
dying  on  or  after  the  1st  day  of 
June,   1881,   although  not  of  an 


amount  or  value  of  twenty  pounds, 
shall  be  chargeable  to  the  duties 
imposed  by  the  said  Act  of  the 
55th  year  of  King  George  the 
Third,  chapter  184,  as  modified  by 
this  Act."  The  sect.  13  of  the 
Customs  and  Inland  Revenue  Act, 
1880  (43  Vict.  c.  14),  referred  to, 
provides  that  where  the  whole 
personal  estate  does  not  amount 
to  1007.  no  legacy  duty  shall  be 
charged  on  any  part  of  it,  and  by 
implication  from  sect.  27  of  the 
Act  of  1881,  all  estates  of  or  under 
the  value  of  1007.  are  now  free 
from  probate  duty.  And  further, 
by  sect.  36  of  the  Act  of  1881  (44 
&  45  Vict.  c.  12),  the  payment  of 
the  sum  of  thirty  shillings  for  the 
fixed    duty   on    the    affidavit    or 
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ment,  of  any  person,  who  shall  have  died  after  the  5th 
day  of  April,  1805,  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  or  her 
real  or  heritable  estate  (c),  or  out  of  any  moneys  to 
arise  by  the  sale,  mortgage,  or  other  disposition  of  his 
or  her  real  or  heritable  estate,  or  any  part  thereof,  and 
which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged,  after  the  31st  day  of  August,  1815  : 

Also,  for  the  clear  residue  (when  devolving  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  de- 
volving to  two  or  more  persons),  of  the  personal  or 
moveable  estate,  of  any  person,  who  shall  have  died 
after  the  5th  day  of  April,  1805  (after  deducting  debts, 
funeral  expenses,  legacies  and  other  charges  first  pay- 
able thereout),  whether  the  title  to  such  residue,  or 
any  share  thereof,  shall  accrue  by  virtue  of  any  testa- 
mentary disposition,  or  upon  a  partial  or  total  intes- 
tacy ;  where  such  residue,  or  share  of  residue,  shall  be 
of  the  amount  or  value  of  20L  or  upwards,  and  where 
the  same  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged  after  the  31st  day  of  August,  1815  : 

And  also  for  the  clear  residue  (when  given  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  given 
to  two  or  more  persons)  of  the  moneys  to  arise  from 
the  sale,  mortgage,  or  other  disposition,  of  any  real  or 

inventory  in  conformity  with  sect.  case  of  testators  or  intestates  dying 

33  of  that  Act,  shall  be  deemed  on  or  after  June  1st,  1881,  with 

to  he  in  full   satisfaction  of  any  the  exception  of  the  provision  for 

claim  to  legacy   duty  or  succes-  relief  of  estates  under  1007.  from 

sion  duty  in  respect  of  the  estate  legacy  duty,  which  applies  to  the 

or    effects    to    which    such    am-  estates    of    persons     dying    after 

davit  or  inventory  relates.     The  March  24th,  1880. 

result  is  that  estates  under  100L  in  (c)  But  now  by  sect.  21  (2)  of 

value  pay  neither  probate  duty  nor  51  &  52  Vict.  c.  8,  it  is  enacted 

legacy  duty,  and  estates  not  ex-  that  legacies    payable   out   of    or 

ceding  300J.,  on  paying  the  thirty  charged  upon  real  estate   or  the 

shillings  duty,  are  free  both  from  proceeds    thereof    are    not   to   be 

legacy  and  succession  duty.     All  chargeable  with  legacy  duty  but 

these  provisions  apply  only  to  the  with  succession  duty. 
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heritable  estate,  directed  (d)  to  be  sold,  mortgaged,  or 
otherwise  disposed  of,  by  any  Will  or  testamentary 
instrument  of  any  person,  who  shall  have  died  after 
the  5th  day  of  April,  1805  (after  deducting  debts, 
funeral  expenses,  legacies,  and  other  charges  first  made 
payable  thereout,  if  any),  where  such  residue,  or  share 
of  residue,  shall  amount  to  20Z.  or  upwards,  and  where 
the  same  shall  be  paid,  retained,  or  discharged  after 
the  31st  day  of  August,  1815  : 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  child  of  the  deceased,  or  any  de- 
scendant of  a  child  of  the  deceased,  or  to  or  for  the 
benefit  of  the  father  or  mother,  or  any  lineal  ancestor 
of  the  deceased ;  a  duty  at  and  after  the  rate  of  one 
pound  per  centum  on  the  amount  or  value  thereof  (e). 

11.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  deceased,  or 
any  descendant  of  a  brother  or  sister  of  the  deceased : 
a  duty  at  and  after  the  rate  of  three  pounds  per  cen- 
tum on  the  amount  or  value  thereof  3/.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  descendant  of  a  brother 
or  sister  of  the  father  or  mother  of  the  deceased ;  a  duty 


(d)  As  to  the  construction  of  duty  shall  have  heen  paid  on  the 
this  word,  see  the  cases  collected,  affidavit  or  inventory  or  account 
2)0st,  pp.  1487,  1488.  in  conformity  with  this  Act,  the 

(e)  But  hy  sect.  41  of  the  Act  ot  duty  at  the  rate  of  one  pound  per 
1881,  it  is  provided  that :  "  In  re-  centum  imposed  by  the  Act  of  the 
spect  of  any  legacy,  residue,  or  55th  year  of  King  George  the 
share  of  residue  payable  out  of,  or  Third,  chapter  184,  shall  not  be 
consisting  of  any  estate  or  effects  payable." 

according    to    the  value  whereof 
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at  and  after  the  rate  of  five  pounds  per  centum  on  the 
amount  and  value  thereof 

51.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  a  grandfather 
or  grandmother  of  the  deceased,  or  any  descendant  of  a 
brother  or  sister  of  a  grandfather  or  grandmother  of  the 
deceased ;  a  duty  at  and  after  the  rate  of  six  pounds 
per  centum  on  the  amount  or  value  thereof 

61.  per  cent. 

And  where  any  such  legacy,  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given,  or  have  devolved 
to  or  for  the  benefit  of  any  person,  in  any  other  degree 
of  collateral  consanguinity  to  the  deceased  th&n  is  above 
described,  or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased ;  a  duty  at  and  after  the  rate  of 
ten  pounds  per  centum  on  the  amount  or  value  thereof 

10Z.  per  cent. 

And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of 
any  other  partial  benefit  or  interest,  out  of  any  such 
estate  or  effects  as  aforesaid,  shall  be  deemed  legacies 
within  the  intent  and  meaning  of  this  schedule. 

And  where  any  legatee  shall  take  two  or  more  distinct 
legacies  or  benefits  under  any  Will  or  testamentary 
instrument,  which  shall  together  be  of  the  amount  or 
value  of  20L,  each  shall  be  charged  with  duty,  though 
each  or  either  may  be  separately  under  that  amount  or 
value. 

EXEMPTIONS. 

Legacies,  and  residues,  or  shares  of  residue,  of  any  such 
estate  or  effects  as  aforesaid,  given  or  devolving  to 
or  for  the  benefit  of  the  husband  or  wife  (/)  of  the 

(/)  A  legacy,  in  order  to  fall  or  wife  :  Therefore  bequests  by  « 
within  this  exception,  must  be  for  husband  to  his  wife  "  for  her  and 
the  absolute  benefit  of  the  husband      her  family,"  or  "  to  maintain  her 
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deceased,  or  to  or  for  the  benefit  of  any  of  the  Boyal 
Family. 
And  all  legacies  which  were  exempted  from  duty  by  the 
Act  passed  in  the  39th  year  of  his  Majesty's  reign, 
c.  73,  for  exempting  certain  specific  legacies  given  to 
bodies  corporate,  or  other  public  bodies,  from  the 
payment  of  duty  (g). 
By  section  8  of  the  statute,  it  is  provided,  that  all  the  Powers  and 

-,  .    .  -.  ,,.  .......  provisions  of 

powers  and  provisions,  clauses,  regulations,  and  directions,  former  Acts  to 
fines,  forfeitures,  pains  and  penalties,  contained  in  the  former  55*^*3 
Acts  relating  to    the    repealed  duties,   shall   extend   to   the  c-  18*- 
duties  granted  by  the  present  (/<■).     It  is  therefore  necessary 
to  recur  to  the  provisions  of  the  earlier  statutes. 

By  the  statute  20  Geo.  III.  c.  28,  certain  stamp  duties  20  Geo.  3, 

c.  28. 
were  imposed  for  every  receipt  or  other  discharge  for  any 

legacy  left  by  any  Will  or  other  testamentary  instrument,  or 

for  any  share  or  part  of  a  personal  estate  divided  by  force  of 

the  Statute  of  Distributions,  or  the  custom  of  any  province 

or  place  :    and  by  section  3,  it  was  enacted,  that  no  such 

receipt  unstamped  should  be  pleaded  or  given  in  evidence  in 

any  Court. 

By  the  statute  23  Geo.  III.  c.  58,  additional  stamp  duties  23  Geo.  3, 

c   58 
were  imposed :  And  by  section  8,   it  was  enacted,  that  the 

receipts,  &c,  should  be  stamped  before  written  upon. 

By  the  statute  29  Geo.  III.  c.  51,  additional  duties  were  29  Geo.  3, 
imposed,  which,  as  well  as  the  duties  imposed  by  the  pre- 
ceding Acts,  were  repealed  by  the  statute  36  Geo.  III.  c.  52. 

By  these  statutes,  it  will   be    observed,  the   duties  were 
imposed  merely  on  the  receijrts  for  legacies  and   shares  of 


and    our    children,"    if    they     a  rcSee  also  Newill  v.   Newill,  L.  R. 

given  so  as  to  create  a  trust  as  be-  7  Ch.  253.     Mackett  v.   Mackett, 

tween  the  widow  and  children  (see  L.  R.  14  E({.  49. 

the  cases  collected,  ante,  pp.  989,  (rj)  See  post,  pp.  1495,  1496. 

990),  are  liable  to  the  duty  in  re-  (h)  See  this  section  stated  ver- 

spect  of  the  interests  of  the  chil-  hatim,  ante,  p.  534. 

dren :    Re  Harris,    7    Exch.  344. 

W.E. — VOL.    II.  L   L 
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cutors or  ad- 
ministrators, 


Of  the  Stamp  Duties  [Pt.  in.  Bk.  v. 

residue  :  But  this  mode  of  imposition  was  found  to  be  dis- 
advantageous to  the  revenue ;  inasmuch  as,  if  executors  or 
administrators  chose  to  rely  on  the  good  faith  of  legatees  or 
next  of  kin,  and  to  run  the  risk  of  taking  no  receipts  from 
them,  the  duties  were  altogether  evaded  (i). 

To  obviate  this,  the  statute  36  Geo.  III.  c.  52,  after  re- 
pealing the  preceding  duties,  imposes  new  ones,  not  upon  the 
receipts,  but  upon  the  legacies  and  shares  of  residue  them- 
selves :  And  after  enacting,  by  section  27,  that  no  legacy,  &c, 
shall  be  paid  without  a  receipt,  proceeds,  by  section  28,  to 
lay  a  penalty  on  persons  paying  or  receiving  legacies,  &c, 
without  receipts  stamped  in  pursuance  of  the  Act :  But  it  is 
provided,  by  section  41,  that  the  receipt  so  stamped  shall  not 
be  required  to  have  a  receipt  stamp  also. 

As  a  due  compliance  with  the  provisions  of  this  Act  of 
Parliament  is  so  necessary  for  the  proper  performance  of 
the  office  of  executor  or  administrator,  it  is  judged  expedient 
to  insert  in  this  place,  verbatim,  some  of  its  most  material 
enactments. 

By  section  6,  it  is  enacted,  "  That  the  duties  hereby  im- 
posed shall,  in  all  cases  in  which  it  is  not  hereby  otherwise 
provided,   be   accounted  for,  answered,  and  paid  (k)  by  the 


(0  See  Green  v.  Croft,  2  H. 
Black.  33,  34.  Hill  v.  Atkinson, 
2  Meriv.  53. 

(/:)  By  sect.  12  of  the  Customs 
and  Inland  Ke venue  Act,  1880 
(43  Vict.  c.  14),  it  is  provided  as 
follows  :  "  When  an  executor,  ad- 
ministrator or  trustee  shall  have 
given  notice  in  'writing  to  the 
Commissioners  of  Inland  Kevenue 
for  any  claim  to  legacy  duty  or 
succession  duty  in  respect  of  any 
fund  in  his  hands  which  he  in- 
tends to  distribute,  and  shall  have 
delivered  to  the  Commissioners  all 
particulars  which  they  may  require 
in  order  to  ascertain  the  existence 


and  extent  of  any  such  claim,  he 
shall  be  at  liberty  to  distribute  the 
fund  amongst  the  parties  entitled 
thereto,  after  satisfaction  of  any 
claims  to  duty  made  by  the  Com- 
missioners, and  shall  be  entitled 
to  receive  from  them  a  certificate 
discharging  him  from  his  liability 
to  any  duty  in  respect  of  the  fund. 
Such  certificate  shall  not  in  any 
way  affect  the  liability  of  any  per- 
son other  than  the  person  in  whose 
favour  it  is  expressed  to  be  given." 
By  52  &  53  Vict,  c,  7,  s.  14,  it  is 
provided  that  no  person  shall  under 
a  testamentary  document  admitted 
to  probate,  or  under  letters  of  ad- 
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person    or    persons    having    or   taken   the   burthen    of  the  on  retaining 
execution  of  the  Will  or  other  testamentary  instrument,  or  legacies, 
the    administration    of   the    personal   estate   of  any   person 
deceased  upon  retainer  for  his,  her,  or  their  own  benefit,  or 
for  the  benefit  of  any  other  person  or  persons,  of  any  legacy 
or  any  part  of  any  legacy,  or  of  the  residue  of  any  personal 
estate,  or  any  part  of  such  residue,  which  he,  she,  or  they 
shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  the  benefit  of  any  other  person  or 
persons  ;  and  also  upon  delivery,  payment,  or  other  satisfac- 
tion or  discharge  whatsoever,  of  any  legacy,  or  any  part  of  any 
legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of 
such  residue  (I),  to  which  any  other  person  or  persons  shall 
be   entitled ;    and  in  case  any  person  or  persons,  having  or  If  duty  be  not 
talcing  the  burthen  of   such  execution  or  administration  as  gacies  are  re- 
aforesaid,  shall  retain  for  his,  her,  or  their  own  benefit,  or  taiinecl  by  e1xe_ 

'  cutors,  or  dis- 

for  the  benefit  of  any  other  person  or  persons,  any  legacy,  or  charged,  they 

having  de- 
ary part  of  any  legacy,  or  the  residue  of  any  personal  estate,  ducted  it,  the 

or  any  part  of  such  residue,  which  such  person  or  persons  a'debt  from6 

shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own  Hie!n  t0  ftis 

Majesty  ;  and 

right,  or  in  the  right  or  for  the  benefit  of  any  other  person  if  they  pay 

or  persons,  and  upon  which  any  duty  shall  be  chargeable  by  out  deducting 

virtue  of  this  Act,  not  having  first  paid  such  duty,  or  shall  ^lfb*7'  d  1 1 

deliver,  pay,  or  otherwise  howsoever  satisfy  or  discharge  any  from  botl1 

parties, 
legacy,   or  any  part   of  any  legacy,    or  the  residue  of  any 

personal  estate,  or   any  part   thereof,    to   which   any  other 

person  or  persons  shall  be  entitled,  and  upon  which  any  duty 

shall  be  chargeable  by  virtue  of  this  Act,  having  received  or 

deducted  the  duty  so  chargeable,  then  and  in  every  of  such 


ministration,  or  under  a  confirma-  count.      And   trustees,    executors 

tion,  be  liable  for  payment  of  any  and  administrators,  are  not  to  be 

legacy  or  succession  duty,  or  duty  liable  after  six  years  if  it  be  proved 

imposed  by  the  Act,  after  six  years  to  the  Commissioners  that  the  ac- 

from  the  settlement  of  the  account  count  rendered  was  correct  to  the 

in  respect  of  which  the  duty  is  best  of  their  knowledge, 
payable,  where  such  account  was  (/)  See  Att.-Gen.  v.  Dardier,  11 

in  all  respects  a  full  and  true  ac-  Q.B.  D.  16,and  sect. 22, post, p.  1423. 

l  l  2 
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36  Geo. 
c.  52. 


What  shall  be 
deemed  lega- 
cies within 
the  intent  of 
this  Act. 


cases,  the  duty  which  shall  be  due  and  payable  upon  every 
such  legacy,  and  part  of  legacy,  and  residue,  and  part  of 
residue  respectively,  and  which  shall  not  have  been  duly  paid 
and  satisfied  to  his  Majesty,  his  heirs  and  successors,  ac- 
cording to  the  provisions  of  this  Act,  shall  be  a  debt  of  such 
person  or  persons  having  or  taking  the  burthen  of  such  exe- 
cution or  administration  as  aforesaid,  to  his  Majesty,  his  heirs 
and  successors;  and  in  case  any  such  person  or  persons,  so 
having  or  taking  the  burthen  of  such  execution  or  adminis- 
tration as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever 
satisfy  or  discharge  any  such  legacy  or  residue,  or  any  part 
of  any  such  legacy  or  residue,  to  or  for  the  benefit  of  any 
person  or  persons  entitled  thereto,  without  having  received 
or  deducted  the  duty  chargeable  thereon  (such  duty  not 
having  been  first  duly  paid  to  his  Majesty,  his  heirs  or 
successors,  according  to  the  provisions  herein  contained), 
then  and  in  every  such  case  such  duty  shall  be  a  debt  to  his 
Majesty,  his  heirs  and  successors,  both  of  the  person  or 
persons  who  shall  make  such  delivery,  payment,  satisfaction, 
or  discharge  (???),  and  of  the  person  or  persons  to  whom  the 
same  shall  be  made  (n). 

Sect.  7.  "  That  any  gift  by  any  Will  or  testamentary 
instrument  of  any  person  dying  after  the  passing  of  this 
Act,  which  shall,  by  virtue  of  such  Will  or  testamentary 
instrument,  have  effect,  or  be  satisfied  out  of  the  personal 
estate  of  such  person  so  dying,  or  out  of  any  personal  estate 
which  such  person  shall  have  power  to  dispose  of  as  he  or 
she  shall  think  fit  (o),  shall  be  deemed  and  taken  to  be  a 


(ni)  The  Succession  Duty  Act, 
16  &  17  Vict.  c.  51,  contains  no 
similar  provision  charging  the 
executors,  but  makes  the  duty  a 
charge  on  the  interest  of  the  suc- 
cessor :  Re  Higgins,  31  C.  D. 
142. 

(n)  But  where  two  legacies, 
though  given  in  respect  of  the 
same  portion  of  the  testator's  pro- 


perty, are  distinct  and  separate, 
the  legatee  of  the  one  legacy  is  not 
a  debtor  to  the  Crown  in  respect 
of  the  duty  on  the  other,  nor  has 
the  Crown  any  lien  on  the  subject 
of  the  one  legacy  in  respect  of 
duty  on  the  subject  of  the  other  : 
Atty.-Gen.  v.  Giles,  5  H.  &  N.  255. 
(o)  See  Re  Cholmondeley,  1  C.  & 
M.    149,  post,   p.  14S2.     Piatt  v. 
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legacy  within  the  intent  and  meaning  of  this  Act,  whether 
the  same  shall  be  given  by  way  of  annuity  or  in  any  other 
form,  and  whether  the  same  shall  be  charged  only  on  such 
personal  estate,  or  charged  also  on  real  estate  of  the  testator 
or  testatrix  who  shall  give  the  same  ;  except  so  far  as  the 
same  shall  be  paid  or  satisfied  out  of  such  real  estate,  in  a 
due  execution  of  the  Will  or  testamentary  instrument  by 
which  the  same  shall  be  given :  and  every  gift  which  shall 
have  effect  as  a  donation  mortis  causa,  shall  also  be  deemed 
a  legacy  within  the  intent  and  meaning  of  this  Act." 

Sect.  8.  "  That  the  value  of  any  legacy  given  by  way  of  The  value  of 
annuity  (j)),  whether  payable  annually  or  otherwise,  for  any  the  duty 'to 
life  or  lives,  or  for  years  determinable  on  any  life  or  lives,  or  be  calc.ulatecl 

.  according  to 

for  years  or  other  period  of  time,  shall  be  calculated,  and  the  the  annexed 
duty  chargeable  thereon  shall  be  charged,  according  to  the  duty  paid  by 
tables  in  the  schedule  hereunto  annexed  (q)  :  And  the  duty  ™stalments> 
chargeable  on    such    annuity  shall   be   paid   by  four   equal 
payments,  the  first  of  which  payments  of  duty  shall  be  made 
before   or   on  completing   the   payment   of  the   first   year's 
annuity,  and  the  three  others  of  such  payments  of  duty  shall 
be  made  in  like  manner  successively,  before  or  on  completing 
the   respective    payments    of    the    three    succeeding    years' 
annuity  respectively;    and  the  value   of   any   such  annuity, 
if  determinable  upon  any  contingency  besides  the  death  of 
any  person  or  persons,  shall  be  calculated  without  regard  to 
such  contingency  :  provided  always,  That  if  any  such  annuity 

Routli,  6  M.   &   W.  756,  post,  p.  which,  was  material,  inasmuch  as, 

1482,  and  stat.  8  &  9  Vict.  c.  76,  by  these  tables,  a  larger  amount  of 

s.  4,  post,  p.  1482,  n.  {p).  duty  was  payable  in  the  former 

(^>)  See   Crow  v.  Robinson,  31  case.     New   tables    are    given  in 

L.  J.  (N.  S.)  Ch.  516,  as  to  what  lieu  of  these,  by  the  31st  section 

are  annuities  within  this  section.  of  the  Act  (16  &  17  Vict.  c.  51), 

(q)  In  the  Atty.-Gen.  v.  Wyn-  post,  p.  1465.  But  it  has  been 
ford,  9  Exch.  746,  a  question  arose  held  that  the  new  tables  apply 
on  the  construction  of  a  Will,  only  to  legacies  given  after  the 
whether  a  legatee  took  an  annuity  19th  May,  1853  (when  the  Act 
for  his  own  life  only,  or  for  the  came  in  force)  :  lie  Eaxi  Corn- 
joint  lives  of  himself  and  his  wife,  wallis,  11  Exch.  580. 
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shall  determine  by  the  death  of  any  person,  before  four  years' 
payment  of  such  annuity  shall  become  due  and  payable,  then 
and  in  such  case  the  duty  shall  be  payable  in  proportion  only 
to  so  many  of  the  payments  of  the  said  annuity  as  actually 
accrued  and  became  due  and  payable ;  and  in  case  any  such 
annuity  shall  at  any  time  determine  upon  any  other  contin- 
gency than  the  death  of  any  person  or  persons,  then  and  in 
such  case,  not  only  all  payments  of  duty  which  would  other- 
wise become  due  after  the  happening  of  such  contingency,  if 
any  such  would  become  due,  shall  cease ;  but  it  shall  be 
lawful  for  the  person  or  persons  who  shall  have  paid  any 
duties  which  shall  have  previously  become  due,  to  apply  for 
and  obtain  a  return  of  so  much  of  the  duty  so  paid  as  will 
reduce  the  same  to  the  like  duty  as  would  have  been  payable  by 
such  person  or  persons  for  such  annuity,  calculated  according 
to  the  term  for  which  the  same  shall  have  endured,  which 
abatement  the  said  commissioners  for  management  of  the 
stamp  duties  shall  settle  and  determine  according  to  the 
tables  in  the  schedule  hereunto  annexed,  and  shall  cause  the 
amount  of  such  abatement  to  be  paid  to  the  person  or  persons 
entitled  to  the  same,  out  of  any  moneys  in  their  hands  arising 
from  the  duties  imposed  by  this  Act." 

Sect.  9.  "  That  the  value  of  any  legacy  given  by  way  of 
annuity  for  any  life  or  lives,  or  for  years  determinable  on 
any  life  or  lives,  or  for  years  or  for  other  period  of  time,  and 
charged  on  and  made  payable  out  of  any  other  legacy  or 
legacies,  shall  be  calculated,  and  the  duty  shall  be  charged 
thereon,  in  the  same  manner  as  hereinbefore  directed  with 
respect  to  other  annuities ;  and  the  duty  on  the  legacy 
charged  with  such  annuity,  if  any  duty  shall  be  payable  for 
such  legacy,  shall  be  calculated  on  the  value  of  such  legacy, 
after  deducting  the  value  of  such  annuity;  and  the  duty 
for  such  annuity  shall  be  paid  by  the  person  or  persons 
entitled  to  the  legacy  or  legacies  charged  with  such  annuity, 
by  four  equal  payments,  in  the  same  manner  as  the  same 
would  be   payable   according  to  the  provisions  hereinbefore 
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contained,   if  such   annuity  had  heen   a  direct   gift   to   the  36  Geo.  3, 

c.  52. 

annuitant,  and  subject  to  the  like  proviso  in  case  such  annuity 
shall  determine  before  four  years'  payment  shall  become  due ; 
and  the  payment  which  shall  be  made  for  such  duty  shall  be 
retained  by  the  person  or  persons  paying  the  same,  out  of  the 
first  four  years'  payment  of  such  annuity,  if  so  many  shall 
become  due,  or  out  of  so  many  of  such  payments  as  shall 
become  due  by  equal  portions." 

Sect.  10.  "That  the  duty  payable  upon  any  legacy  given  Duty  on  lega- 

.  cies  given  to 

by   direction   to  purchase   with   any  personal   estate  of  the  purchase  an- 

.  ,    ,    .  .     .i  P  .,  n        nuities  to  be 

testator  or  testatrix,  or  any  part  thereof,   an  annuity  ot  a  caicuiateci  on 
certain  amount  for  the  life  or  lives  of  any  person  or  persons,  tlie  sumf  ne" 

•^   x  ■*■  cessary  to  pur- 

or  any  other  term,  shall  be  calculated  upon  the  sum  neces-  chase  them. 

sary  to  purchase  such  annuity  according  to  the  tables  before 

mentioned,  and  shall  be  deducted  from  such  sum,  and  paid 

as  in  the  case  of  other  pecuniary  legacies ;  and  the  person 

or  persons  paying  or  satisfying  such  legacy,  and  the  person 

or  persons   for   whose   benefit   the   same   shall   be   paid   or 

satisfied  shall  be  discharged,  by  payment  of  such   duty  so 

calculated  as  aforesaid,   from  all  other  demands  in  respect 

of  the  duty  payable  on  such  legacy ;  and  the  annuity  to  be 

purchased  for  the  benefit  of  the  person  or  persons  entitled 

to  the  benefit  of  such  legacy  shall  be  reduced  in  proportion 

to   the   amount  of  the  duty   payable   thereon   as   aforesaid, 

such  reduction  to  be  calculated  in  the  same  manner  as  the 

duty  so   payable  as  hereinbefore  directed  to  be  calculated; 

and  the  purchase  of  such  reduced  annuity,  together  with  the 

payment  of  such  duty,  shall  satisfy  and  discharge  such  legacy 

as  fully  as  if  an  annuity  had  been  purchased  equal  in  amount 

to  the  annuity  so  directed  to  be  purchased." 

Sect.  11.  "If  any  benefit  shall  be  given  by  any  Will  or  Duty  on  lega- 

C16S  WI30S6 

testamentary  instrument,  in  such  terms  that  the  amount  or  vauie  can  oniy 
value  of  such  benefit  can  only  be  ascertained  from  time  to  ^e  ascer^ainecl 

J  by  application 

time,  by  the  actual  application  for  that  purpose  of  the  fund  of  the  allotted 

fund  to  be 
charged  on 
the  money  as 
(r)  See  Re  Wilkinson,  1  Or.  M.  &  R.  142,  post,  p.  1493.    Atty.-Gen.  v.  applied  (»■). 
Fitzgerald,  13  Sim.  83,  post,  p.  1494. 


charged : 
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36  Geo.  3,         allotted  for  such   purpose,  or   made   chargeable   therewith  ; 

or  if  the  amount  or  value  of  any  benefit  given  by  any  Will 

or  testamentary  instrument,   cannot,  by  reason  of  the  form 

and  manner  of  the  gift,  be  so  ascertained  that  the  duty  can 

be  charged  thereon  under  any  other  of  the  directions  herein 

contained ;    then  and   in  every   such   case    such  duty  shall 

be  charged  upon  the  several  sums  of  money  or  effects  which 

shall  be  applied  from  time  to  time  for  the  purposes  directed 

by  such  Will  or  testamentary  instrument,  as  separate  and 

distinct  legacies  or  bequests,  and  shall  be  paid  out  of  the 

fund  applicable  for  such  purposes  or  charged  with  answering 

the  same." 

How  duty  on  Sect.  12.  "The  duty  payable  on  a  legacy  or  residue,  or 

joyed  by  per-     part  of  residue,  of  any  personal  estate  given  to  or  for  the 

sons  m  succes-    ^ene^  0f  or  s0  that  the  same  shall  be  enjoyed  by  different 

sion,  or  having  '  J    >>  J 

partial  inter-      persons   in    succession,   who    shall  be    chargeable    with    the 

Gsts  til 61*61  n 

shall  be  duties  hereby  imposed  at  one  and  the   same  rate,  shall  be 

charged   upon   and   paid   out   of  the   legacy  or   residue,  or 
part  of  residue  so  given,  as  in  the  case  of  a  legacy  to  one 
person ;  and  where  any  legacy  or  residue,  or  part  of  residue 
shall  be  given  to  or  for  the  benefit  of,  or  so  that  the  same 
shall  be  enjoyed  by  different  persons  in  succession,  some  oj.* 
one  of  whom  shall  be  chargeable  with  no  duty,  or  some  of 
whom  shall  be  chargeable  with  different  rates  of  duty,  so  that 
one  rate  of  duty  cannot  be  immediately  charged  thereon,  all 
persons  who,  under  or  in  consequence  of  any  such  bequest, 
shall  be  entitled  for  life  only,  or  any  other  temporary  interest, 
shall  be  chargeable  with  the  duty  in  respect  of  such  bequest, 
in    the    same    manner   as    if    the    annual    produce   thereof 
had  been  given  by  way  of  annuity  ;  and  such  persons  respec- 
tively  shall  be    so    chargeable   with    such    duty,    and    the 
same  shall  be  payable  when  they  shall  respectively  become 
entitled  to  and  begin  to  receive  such  produce,  and  shall  be 
paid  by  equal   portions  during  the   aforesaid   term  of  four 
years,  if  they  shall  so  long  continue  to  receive  such  pro- 
duce ;  and  where  any  other  partial  interest  shall  be  given, 
or   shall   arise   out  of  such  property  so   to   be   enjoyed   in 
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succession,  the  duty  on  such  partial  interest  shall  he  charged  36  Geo.  3. 
and  paid  in  the  same  manner  as  the  duty  is  hereinbefore 
directed  to  he  charged  and  paid  in  like  cases  of  partial 
interests,  charged  on  any  property  given,  otherwise  than  to 
different  persons  in  succession ;  and  all  and  every  person 
and  persons  who  shall  become  absolutely  entitled  to  any 
such  legacy  or  residue,  or  part  of  residue,  so  to  be  enjoyed 
in  succession,  shall,  when  and  as  such  person  or  persons 
respectively  shall  receive  the  same,  or  begin  to  enjoy  the 
benefit  thereof  (s),  be  chargeable  with  and  pay  the  duty  for 
the  same,  or  such  part  thereof  as  shall  be  so  received,  or  of 
which  the  benefit  shall  be  so  enjoyed,  in  the  same  manner 
as  if  the  same  had  come  to  such  person  or  persons  imme- 
diately on  the  death  of  the  person  by  whom  such  property 
shall  have  been  given  to  be  enjoyed,  or  in  such  manner  that 
the  same  shall  be  enjoyed  in  succession  "  (t). 

Sect.    13.    "That   the   duty   payable    on    any   legacy   or  and  by  whom 
n  •  •  payable, 

residue,  or  part  of  residue,  so  given  to  or  so  to  be  enjoyed 

by   different   persons   in   succession,    upon   whom  the   duty 

shall   be   chargeable   at   one   and   the   same   rate,   shall    be 

deducted  and  paid  by  the  person  or  persons  having  or  taking 

the  burthen  of   the  execution  of  the  Will  or  testamentary 

instrument  under  which    the  title  thereto  shall  arise,  upon 

payment  or  other  satisfaction  or  discharge  of  every  or  any 

part  of  such  legacy  or  residue,  or  part  of  residue,  to   any 

(s)  The  legacy  duty  in  such  cases  sonal    estate   to   her,   predeceased 

may  now  he  commuted  for  a  single  her  :  His  executors  disclaimed  the 

payment  under  sect.  11  of  43  Vict.  hequest  to  him  in  the  original  Will, 

c.  14,  and  sect.  43  of  44  &  45  Vict.  and  contended,  consequently,  that 

c.  12,  which  see,  post,  p.  1436  (/).  the  residue  of  his  wife's  father's 

(t)  See   Atty.-Gen.   v.   Giles,    5  estate  passed,  as  undisposed  of,  to 

H.    &    N.    255.      A    testator    be-  her  as  his  sole  next  of  kin,  and 

queathed  his  residuary  estate   to  was    chargeable,    therefore,    with 

his  daughter  for  life,  after  which  only  11.  per  cent,  duty,  and  not 

to  her  husband  :  On  the  testator's  10/.   per   cent,    (the   rate  payable 

death  11.  per  cent,  duty  was  paid  by  the  husband)  :  But  it  was  held 

on  her  life  interest,  according  to  that  the  disclaimer  was  inopera- 

this  section  ;  afterwards  her  hus-  tive  as  to  the  duty :  Atty.-Gen.  v. 

band,  having  becmeathed  his  per-  Munby,  3  H.  &  N.  826*. 
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36  Geo.  3,  trustee  or  trustees,  or  other  person  or  persons  to  whom  the 
same  shall  be  payable,  or  paid  in  trust  or  for  the  benefit  of 
the  persons  so  entitled  thereto  in  succession ;  and  if  the 
same  shall  not  be  so  paid  or  satisfied  to  any  such  trustee 
or  trustees,  then  such  duty  shall  be  deducted  and  paid  out 
of  the  capital  of  the  property  so  given,  upon  receipt,  by  any 
of  the  persons  so  entitled  in  succession,  of  any  produce  of 
such  capital,  or  any  part  thereof,  according  to  the  amount  of 
the  capital  of  which  such  produce  shall  be  so  received ;  and 
where  the  duty  chargeable  upon  any  such  bequest  for  the 
benefit  of  or  to  be  enjoyed  by  different  persons  in  succession 
shall  be  chargeable  at  different  rates,  so  that  the  same  cannot 
be  paid  at  one  and  the  same  time,  but  must  be  paid  in 
succession  as  aforesaid,  then  and  in  such  case,  all  and  eveiy 
the  person  and  persons  having  or  taking  the  burthen  of  the 
execution  of  the  Will  or  testamentary  instrument  in  which 
such  bequest  shall  be  contained,  shall  be  chargeable  with 
such  duties  in  succession,  in  the  same  manner  as  such 
persons  would  be  chargeable  with  the  like  duties  in  case  of 
immediate  bequest ;  unless  the  property  bequeathed  shall 
have  been  paid  or  otherwise  satisfied  to  or  vested  in  any 
trustees  or  trustee  as  aforesaid,  in  which  case  such  trustees 
or  trustee,  or  his,  her,  or  their  representatives,  shall  be 
chargeable  with  the  duties  for  and  in  respect  of  such  pro- 
perty so  vested  in  him,  her,  or  them  respectively,  in  such 
and  the  same  manner  as  if  he,  she,  or  they  had  had  or  taken 
the  burthen  of  the  execution  of  the  Will  or  testamentary 
instrument,  by  which  such  bequest  shall  have  been  made  ; 
and  in  like  manner,  where  any  partial  interest  shall  be  given, 
or  shall  arise  out  of  any  such  property  so  to  be  enjoyed  in 
succession,  and  such  partial  interest  shall  be  satisfied  or 
paid  by  the  person  or  persons  so  enjoying  such  property, 
such  person  or  persons  shall  be  chargeable  with  the  duties 
for  and  in  respect  of  such  partial  interest,  and  shall  retain 
and  pay  the  same  accordingly,  in  such  and  the  same  manner 
as  if  he,  she,  or  they  had  had  or  taken  the  burthen  of  the 
execution  of  the  Will  or  testamentary  instrument,  by  which 
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such  -partial  interest  shall   have   been   created:    and  in  all  36  Geo.  3, 

c.  52. 
such  cases,  the  person  or  persons  so  chargeable  with  duty 

shall  be  debtors  to  the  King's  majesty,  his  heirs  and  suc- 
cessors, in  like  manner,  and  shall  be  subject  to  the  like 
penalties  as  the  person  or  persons  having  or  taking  the 
burthen  of  the  execution  of  such  Will  or  testamentary 
instrument  are  hereby  made  chargeable  and  subject  to." 

Sect.  14.  "Provided  always,  That  no  duty  shall  be  paid  Plate,  &c„ 

.  .  while  enjovecl 

on    any    articles    ot    plate,   furniture,   or   other   things,  not  -m  kind,  not 
yielding  any  income,  and  given  to  or  for  the  benefit  of,  or  ^\en  ^J^ 
so  as  that  the  same  be  enjoyed  by,  different  persons  in  sue-  sion  of  persons 

having  power 

cession,  whilst  the  same  shall  be  so  enjoyed  in  kind  only  by  to  dispose 

,    i  p       -\t  thereof, 

any  person  or  persons  not  having  any  power  of  selling  or 

disposing  thereof,  so  as  to  convert  the  same  into  money  or 
other  property  yielding  an  income ;  but  if  the  same  shall 
be  actually  sold  or  disposed  of,  or  shall  come  to  any  person 
or  persons  having  power  to  sell  or  dispose  thereof,  or  having 
an  absolute  interest  therein,  then,  and  in  each  and  every 
such  case,  the  same  duty  shall  be  chargeable  and  paid 
thereon  as  if  the  same  had  been  originally  given  absolutely, 
and  with  full  power  to  sell  or  dispose  thereof,  and  shall  be 
chargeable  upon  and  paid  by  the  person  or  persons  for 
whose  benefit  the  same  shall  be  sold,  or  who  shall  have 
power  to  sell  or  dispose  thereof,  or  an  absolute  interest 
therein,  and  shall  become  the  debt  of  such  person  or  persons; 
but  shall  not  be  a  charge  on  any  person  or  persons  by  reason 
of  his,  her,  or  their  having  assented  to  such  bequest,  as  the 
person  or  persons  having  or  taking  the  burthen  of  the  execu- 
tion of  the  Will  or  testamentary  instrument  by  which  such 
bequest  shall  have  been  made." 

Sect.  15.  "  Provided  always,   That  where  any  legacy,  or  Duty  on  lega- 
any  residue,  or  part  of  residue,   shall   be  so  given  by  an}'  jn  succeSsion 

Will  or  testamentary  instrument,  that  different  persons  shall  to  he  charged 
•>  '  J-  as  such, 

become  entitled  thereto   in    succession,  the   duty    shall   be  whether  taken 

.  .  under  Wills  or 

charged  thereon  as  given  to  be  enjoyed  in  succession,  whether  by  intestacy. 
the  person  or  persons  entitled  thereto  shall  take  the  same 
under  or  by  virtue  of  such  Will  or  testamentary  instrument, 


1420 


36  Geo.  3, 
c.  52. 

Duty  on  lega- 
cies in  joint 
tenancy  to  be 
paid  in  pro- 
portion to  the 
interests  of 
the  parties. 


Duty  on  lega- 
cies subject  to 
contingencies, 
to  be  charged 
as  for  absolute 
bequests,  &c. 


Of  the  Stamp  Duties         [PL  in.  Bk.  v. 

and  the  dispositions  therein  contained,  or  in  default  of  such 
dispositions,  and  as  entitled  by  intestacy." 

Sect.  16.  "  Where  any  legacy,  or  residue  or  part  of  residue, 
shall  be  given  to  or  for  the  benefit  of  any  person  or  persons 
in  joint  tenancy,  some  or  one  of  whom  shall  be  chargeable 
with  any  duty  hereby  imposed,  and  some  or  one  of  whom 
shall  not  be  so  chargeable,  the  person  or  persons  chargeable 
with  duty  shall  pay  such  duty  in  proportion  to  the  interest 
of  such  person  or  persons  respectively  in  such  bequest ;  and 
if  any  person  or  persons  chargeable  with  duty,  and  entitled 
in  joint  tenancy  as  aforesaid,  shall  become  entitled  by  sur- 
vivorship, or  by  severance  of  the  joint  tenancy,  to  any  larger 
interest  in  the  property  bequeathed,  than  that  in  respect 
of  which  such  duty  shall  have  been  paid,  then  and  in  such 
case  all  and  every  such  person  or  persons  so  becoming 
entitled  by  survivorship,  or  by  severance,  shall  be  charged 
with  the  same  duty  as  if  the  property  to  which  such  joint 
tenant  or  joint  tenants  shall  so  become  entitled  had  been 
originally  given  to  or  for  the  benefit  of  such  person  or 
persons  only." 

Sect.  17.  "When  any  legacy  or  any  residue,  or  part  of 
residue,  shall  be  given,  subject  to  any  contingency  which 
may  defeat  such  gift,  and  whereupon  the  same  may  go  to 
some  other  person  or  persons,  such  bequest  (unless  chargeable 
as  an  annuity  under  the  provisions  herein  contained)  shall  be 
charged  with  duty  as  an  absolute  bequest,  to  the  person  or 
persons  who  shall  take  the  same  subject  to  such  contingency, 
and  such  duty  shall  be  paid  out  of  the  capital  of  such  legacy 
or  residue,  or  part  of  residue,  notwithstanding  the  same  may, 
upon  such  contingency,  go  to  some  person  not  chargeable 
with  the  same  duty,  or  with  any  duty ;  and  if  such  con- 
tingency shall  afterwards  happen,  and  the  property  so  be- 
queathed shall  thereupon  go  in  such  manner  that  the  same, 
if  taken  immediately  after  the  death  of  the  testator  or  testa- 
trix, under  the  same  title  would  have  been  chargeable  with  a 
higher  rate  of  duty  than  the  duty  so  paid,  the  person  or 
persons  becoming  entitled  thereto,  shall  be  charged  with  and 
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shall  pay  the  difference  between  the  duty  so  paid,  and  such   36  Geo.  3, 

higher  rate  of  duty." 

Sect.  18.     "Where  any  legacy,  or  the  residue  or  any  part  How  duty  on 

of  the  residue,  of  any  personal  estate,  shall  be  subjected  to  SQbject  to 

any  power  of  appointment  to  or  for  the  benefit  of  any  person  ^ToTiitment 

or  persons  specially  named  or  described  as  objects  of  such  shall  be 

.      ,  charged  (u) ; 

power,  such  property  shall  be  charged  with  duty  as  property 

given  to  different  persons  in  succession ;  and  in  so  charging 
such  duty,  not  only  the  person  and  persons  who  shall  take 
previous  or  subject  to  such  power  of  appointment,  but  also 
any  person  and  persons  who  shall  take  under  or  in  default 
of  any  such  appointment,  when  and  as  they  shall  so  take 
respectively,  shall,  in  respect  of  their  several  interests, 
whether  previous,  or  subject  to,  or  under,  or  in  default  of 
such  appointment,  be  charged  with  the  same  duty,  and  in  the 
same  manner,  as  if  the  same  interests  had  been  given  to  him, 
her,  or  them  respectively,  in  and  by  the  Will  or  testamentary 
disposition  containing  such  power,  in  the  same  order  and 
course  of  succession  as  shall  take  place  under  and  by  virtue 
of  such  power  of  appointment,  or  in  default  of  execution 
thereof,  as  the  case  may  happen  to  be  ;  and  where  any  pro- 
perty shall  be  given  for  any  limited  interest,  and  a  general 
and  absolute  power  of  appointment  shall  also  be  given  to 
any  person  or  persons  to  whom  the  property  would  not 
belong  in  default  of  such  appointment,  such  property,  upon 
the  execution  of  such  power,  shall  be  charged  with  the  same 
duty,  and  in  the  same  manner,  as  if  the  same  property  had 
been  immediately  given  to  the  person  or  persons  having  and 
executing  such  power,  after  allowing  any  duty  before  paid 
in  respect  thereof  (.r),  and  where  any  property  shall  be  given 
with  any  such  general  power  of  appointment,  which  property 
in  default  of  appointment  will  belong  to  the  person  or  persons 

(h)  See  Piatt  v.  Routh,  G  M.  &  does  not  satisfy  the  duty  payable 

W.  765,  post,  p.  1482.     Atty.-Gen.  under  the  Succession  Duty  Act  by 

v.  Brackenbury,  1   EL  &   C.  782,  the  person  who  succeeds  by  virtue 

post,  1484.  of  the  appointment.    Atty.-Gen.  v. 

(x)  The  payment  of  this  duty  by  Mitchell,  6  Q.  B.  D.  548. 
the  person  executing  such  power 
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to  whom  such  power  shall  also  be  given,  such  property  shall 
be  charged  with,  and  shall  pay  the  duty  by  this  Act  imposed, 
in  the  same  manner  as  if  such  property  had  been  given 
to  such  person  or  persons  absolutely  in  the  first  instance, 
without  such  power  of  appointment." 

Sect.  19.  "  Any  sum  of  money  or  personal  estate,  directed 
to  be  applied  in  the  purchase  of  real  estate,  shall  be  charged 
with  and  pay  duty  as  personal  estate ;  unless  the  same  shall 
be  so  given  as  to  be  enjoyed  by  different  persons  in  suc- 
cession, and  then  each  person  entitled  thereto  in  succession 
shall  pay  duty  for  the  same  in  the  same  manner  as  if  the 
same  had  not  been  directed  to  be  applied  in  the  purchase  of 
real  estate  unless  the  same  shall  have  been  actually  applied  in 
the  purchase  of  real  estate  before  such  duty  accrued  :  but  no 
duty  shall  accrue  in  respect  thereof,  after  the  same  shall  have 
been  actually  applied  in  the  purchase  of  real  estate,  for  so 
much  thereof  as  shall  have  been  so  applied  :  Provided  never- 
theless, That  in  case  before  the  same  or  some  part  thereof 
shall  be  actually  so  applied,  any  person  or  persons  shall 
become  entitled  to  an  estate  of  inheritance  in  possession  in 
the  real  estate,  to  be  purchased  therewith,  or  with  so  much 
thereof  as  shall  not  have  been  applied  in  the  purchase  of 
real  estate,  the  same  duty  which  ought  to  be  paid  by  such 
person  or  persons,  if  absolutely  entitled  thereto  as  personal 
estate  by  virtue  of  any  bequest  thereof  as  such,  shall  be 
charged  on  such  person  or  persons,  and  raised  and  paid  out 
of  the  fund  remaining  to  be  applied  in  such  purchase  "  (y). 

Sect.  20.  "  That  estates  pur  autre  vie,  applicable  by  law  in 
the  same  manner  as  personal  estate,  shall  be  charged  with  the 
duties  hereby  imposed  as  personal  estate  "  (z). 


(y)  De  Lancey  v.  The  Queen, 
L.  R.  6  Exch.  286",  affirmed  in 
Cam.  Scacc.  L.  R.  7  Exch..  140. 

(z)  See  Chatfield  v.  Berchtoldt, 
L.  R.  7  Ch.  192,  in  which  case  a  testa- 
tor gave  a  rent-charge,  to  issue  out 
of  lands  in  England,  to  A.  for  life, 


and  directed  that  after  her  death 
it  should  he  continued,  and  equally 
divided  between  B.,  C,  and  D. 
during  their  lives  and  the  life  of 
the  longest  liver.  B.  died  domi- 
ciled abroad,  leaving  an  English 
Will,  by  which  she  disposed  of  her 
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Sect.  21.  "Provided  always,  That  if  any  direction  shall  be  36  Geo.  3, 

c   52 
given,  by  any  Will  or  testamentary  instrument,  for  payment    ' 

of  the  duty  chargeable  upon  any  legacy  or  bequest  out  of  pay  duty  not 
some  other  fund,  so  that  such  legacy  or  bequest  may  pass  to  a  legacy  (a). 
the  person  or  persons  to  whom  or  for  whose  benefit  the  same 
shall  be  given,  free  of  duty,  no  duty  shall  be  chargeable  upon 
the  money  to  be  applied  for  the  payment  of  such  duty,  not- 
withstanding the  same  may  be  deemed  a  legacy,  to  or  for  the 
benefit  of  the  person  or  persons  who  would  otherwise  pay  such 
duty." 

Sect.   22.  "In  cases  of  specific  legacies,  and  where  the  Mode  of  ascer- 
residue  of  any  personal  estate  shall  consist  of  property  which  on  property 
shall  not  be  reduced  into  money  (6),  it  shall  be  lawful  for  the  Sto^JjS? 
person  or  persons  having  or  taking  the  burthen  of  the  admin- 
istration of  such  effects,  or  the  person  or  persons  by  whom 
the  duty  thereon  ought  to  be  paid,  to  set  a  value  thereon, 
and  offer  to  pay  the  duty  according  to   such  value  ;  or  to 
require   the   commissioners   for   management  of  the  stamp 
duties,  to  appoint  a  person  to  set  such  value,  at  the  expense 
of  the  person  or  persons  by  whom  such  duty  ought  to  be  paid  ; 
and  it  shall  be  lawful  for  the  commissioners  to  accept  the 
duty  offered  to  be  paid,  upon  the  value  set  by  the  person  or 

personal  estate.     On  the  death  of  sonal  estate  it  was  not  by  any  of 

A.,  who  was  survived  by  C.  and  the  statutes  made  personal  estate, 

D.,  the  Crown  claimed  from  B.'s  but  was  realty  not  following  the 

executors  legacy  duty  in  respect  person. 

of  B.'s  third  share   of  the   rent-  (a)  As  to  what  terms  in  a  Will 

charge  :  and  it  was  held  that  such  shall   entitle  a  legatee  to  receive 

duty  was  payable,  for  that  the  in-  his  legacy  free  of  duty,   see  the 

terest  in  the    rent-charge   which  cases  collected  infra,  p.  1506  et  seq. 
passed  to  B.'s  executors  was,  by  (6)  The  provisions  of  this  section 

the    Wills    Act,    "  an    estate  pur  apply  to  property  which  shall  not 

autre  vie,  applicable  by  law  in  the  be    reduced    into    money   during 

same  manner  as  personal  estate,"  the  course  of  the   administration 

and  therefore  fell  within  36  Geo.  3,  by  the  executor,  and  not  merely 

c.  52,  s.  20,  and  that  it  was  not  to  property  which  shall  not  have 

exempt  from   duty  by  reason   of  been   reduced   into   money  when 

B.'s    foreign    domicile,  inasmuch  the  residuary  account  is  brought 

as,  although  it  was  by  law  appli-  in.     Atty.-Gen.  v.  Dardier,  1 1  Q. 

cable  in  the  same  manner  as  per-  B.  D.  16. 
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36  Geo.  3,         persons  having  or  taking  the  administration  of  such  effects, 
°'  52"  or  by  whom  the  duty  for  the  same  shall  be  payable  without 

such  appraisement,  if  the  said  commissioners  shall  think  fit 
so  to  do  ;  but  if  the  said  commissioners  shall  not  be  satisfied 
with  the  value  so  set,  on  which  the  duty  shall  be  so  offered, 
it  shall  be  lawful  for  the  said  commissioners,  notwithstanding 
such  offer,  to  appoint  a  person  to  appraise  such  effects,  and  to 
set  the  value  thereon,  on  which  value  so  set  the  said 
commissioners  shall  assess  the  duty  payable  in  respect 
thereof,  and  require  the  same  to  be  paid ;  but  if  the  person 
or  persons  by  whom  such  duty  shall  be  payable,  shall  not  be 
satisfied  with  the  valuation  made  under  the  authority  of 
the  said  commissioners,  and  pay  the  duty  accordingly,  it 
shall  be  lawful  for  such  person  or  persons  to  cause  the 
valuation  so  made  under  the  authority  of  the  said  commis- 
sioners, to  be  reviewed  by  the  commissioners  of  the  land  tax 
for  the  time  being,  of  the  district  or  place  where  such  effects 
shall  be  at  their  next  meeting,  after  the  said  commissioners 
for  management  of  the  stamp  duties  shall  have  assessed  and 
required  payment  of  such  duty  as  aforesaid,  if  fourteen  days 
shall  have  elapsed  between  such  time  and  the  meeting  of 
the  said  commissioners  of  land  tax,  and  if  not,  then  at  the 
next  succeeding  meeting  of  the  said  commissioners,  of  which 
appeal  six  days'  notice  shall  be  given  to  the  said  commis- 
sioners of  stamp  duties ;  and  the  said  commissioners  of  the 
land  tax  shall  and  may  (if  they  think  fit)  appoint  a  person 
to  appraise  such  effects,  and  set  a  value  thereon,  and  shall 
and  may  hear  and  determine  such  appeal,  in  the  same  manner 
as  in  any  other  cases  of  appeal  to  them,  and  with  the  like 
authorities,  and  their  judgment  shall  be  final ;  and  if  the 
valuation  made  under  the  authority  of  the  said  commissioners 
of  the  stamp  duties  in  the  case  last  mentioned,  shall  not  be 
duly  appealed  from  within  the  time  aforesaid,  or  shall  be 
affirmed  upon  appeal,  the  duty  shall  be  paid  according  to 
such  valuation ;  and  if  any  variation  shall  be  made  on  such 
appeal,  the  duty  shall  be  paid  according  to  such  variation  ; 
and  if  the  duty  assessed  in  manner  aforesaid  shall  exceed  the 
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duty  offered  to  arid   refused   by  the    said   commissioners  of  36  Geo.  3, 
stamp  duties,  the  expense  of  such  appraisement  and  other 
proceedings  in  assessing  such  duties,  shall  be  borne  by  the 
person  or  persons  by  whom  such  duty  shall  be  payable  ;  and 
if  any  dispute   shall   arise   between  any  person  or  persons 
entitled  to  any  such  legacy,  or  residue,  or  part  of  residue, 
and  any  person  or  persons  having  or  taking  the  burthen  of 
the  administration  of  such  effects,  with  respect  to  the  value 
thereof,  or  with  respect  to  the  duty  to  be  paid  thereon,  the 
duty  shall  be  assessed  by  the  said  commissioners  of  stamp 
duties  on  reference  to  them  by  either  party  for  that  purpose ; 
and  if  the  value  of  any  property  on  which  such  duty  ought 
to  be  paid  shall  be  in  dispute,  the  said  commissioners  of  the 
stamp  duties  shall  cause  an  appraisement  to  be  made  thereof 
at  the  expense  of  the  person  or  persons  by  whom  such  duty 
ought  to  be  paid,  in  the   manner   hereinbefore  directed   in 
other  cases,  and  assess  the  duty  thereon  accordingly ;  and  if 
such  person  or  persons  by  whom  such  duty  ought  to  be  paid, 
shall  be  dissatisfied  with  such  valuation,  or  with  the  assess- 
ment of  duty  made  upon  such  valuation,  by  the  said  commis- 
sioners of  the  stamp  duties,  the  same  shall  be  reviewed  and 
finally  determined  by  the  said  commissioners  of  the  land  tax, 
upon  appeal  to  them  within  the  time,  and  under  the  restric- 
tions, and  in  the  manner  hereinbefore  directed  in  other  cases ; 
but  if  such  valuation  or  assessment  shall  not  be  duly  appealed 
from  within  the  time  limited  for  that  purpose,  or  shall  be 
affirmed   upon    appeal,    the   duty   shall    be   paid   according 
thereto  ;  and  if  any  variation  shall  be  made  therein  on  such 
appeal  the  duty  shall  be  paid  according  to  such  variation  ; 
and   in  case   the   effects   whereon   any  such   duty  shall   be 
payable  shall  be  at  the  distance  of  ten  miles  from  London, 
then  and  in  such  case  it  shall  be  lawful  to  make  the  like 
application  to  such  person  as  shall  be  deputed  for  that  pur- 
pose by  the  said  commissioners  to  act  in  their  stead,  in  such 
cases,   within  the  county  or  district  in  which  such  effects 
shall  be ;  and  such  person  so  deputed  shall  act  in  such  cases, 
in  all  respects,  in  the  same  manner  as  the  said  commissioners 
w.e. — VOL.   II.  M  M 
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36  Goo.    ;. 
c.  52. 

Duty  on  lega- 
cies not  satis- 
fied in  money, 
&c.  to  lie  paid 
according  to 
the  value  of 
the  satisfac- 
tion. 


If  legatees  re- 
fuse to  accept 
1  gacies,  duty 
.In  ;ted,  the 
Court,  in  case 
of  suit,  may 
order  them  to 
pay  costs  : 
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are   hereby   authorised   to    act,  subject   nevertheless  to   the 
instructions  and  control  of  the  said  commissioners." 

Sect.  23.  "  Where  any  legacy,  or  part  of  any  legacy,  or 
residue,  or  part  of  residue,  whereon  any  duty  shall  be 
chargeable  by  this  Act,  shall  be  satisfied  otherwise  than  by 
payment  of  money  or  application  of  specific  effects  for  that 
purpose,  or  shall  be  released  for  consideration  or  compounded 
for  less  than  the  amount  of  value  thereof,  then  and  in  such 
case  the  duty  shall  be  charged  and  paid  in  respect  of  such 
legacy,  or  part  of  legacy,  or  residue,  or  part  of  residue, 
according  to  the  amount  or  value  of  the  property  taken  in 
satisfaction  thereof,  or  as  the  consideration  for  release  thereof 
or  composition  for  the  same  :  Provided  always,  That  if  any 
legacy,  or  bequest,  shall  be  made  in  satisfaction  of  any  other 
legacy,  or  bequest,  or  title  to  any  residue,  or  part  of  residue, 
of  any  personal  estate  remaining  unpaid,  the  duty  shall  not 
be  paid  on  both  subjects,  although  both  may  be  chargeable 
with  duty,  but  shall  be  paid  on  the  subject  yielding  the  largest 
duty." 

Sect.  24.  "  If  any  person  or  persons  having  or  taking  the 
burthen  of  the  execution  of  the  Will  or  other  testamentary 
instrument,  or  the  administration  of  the  personal  estate  of 
any  person  deceased,  or  any  person  or  persons  hereby  made 
chargeable  with  duty,  shall  declare  himself,  herself,  or  them- 
selves ready  and  willing,  and  shall  accordingly  offer  to  pay 
any  pecuniary  legacy,  or  residue,  or  part  of  residue,  deducting 
the  duty  payable  thereon,  or  shall  in  like  manner  offer  to 
deliver  or  otherwise  dispose  of  any  specific  legacy,  or  any 
specific  property,  part  of  any  residue  of  any  personal  estate, 
to  or  for  the  benefit  of  the  person  or  persons  entitled  thereto, 
or  to  any  trustee  or  trustees  for  such  person  or  persons,  upon 
payment  of  the  duty  payable  in  respect  thereof,  and  the 
person  or  persons  entitled  to  such  legacy,  or  residue,  or  part 
of  residue,  or  the  trustee  or  trustees  for  such  person  or  per- 
sons, shall  refuse  to  accept  such  offer  and  to  give  a  proper 
release  and  discharge  for  such  legacy  or  residue,  or  so  much 
thereof  as  shall  be  offered  to  be  paid,  delivered,  or  otherwise 
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disposed  of  as  aforesaid,  then  and  in  such  case,  although  no   36  Geo.  3, 
actual  tender  shall  be  made,  if  any  suit  shall  be  afterwards 
instituted  for  such  legacy  or  effects,  respecting  which  such 
offer  shall  have  been  made,  it  shall  be  lawful  for  the  Court  in 
which    such    suit  shall    be   instituted,    to   order   all    costs, 
charges,  and  expenses  attending  the  same,  to  be  paid  by  the 
person  or  persons  who  shall  have  refused  to  accept  such  offer, 
and  to  give  or  join  in  such  release  or  discharge,  or  to  order 
such    costs,    charges,    and    expenses,    to    be   deducted   and 
retained  out  of  such  legacy  or  effects,  together  with  the  duty 
payable  thereon,  as  the  said  Court  shall  see  fit ;  and  in  case  ami  in  suits 
any  suit  shall  be  instituted  for  payment  of  any  legacy,  or  pjtys^ed 
residue,  or  part  of  residue,  of  anv  personal  estate,  and  the  ma^  wish  to 

"  stop  proceed  - 

person  or  persons  sued  for  the  same  shall  be  desirous  of  stay-  mgs  on  pay- 
ing proceedings  in  such  suit,  on  payment  of  the  money  due,   bequests  d  - 

or  delivering  or   otherwise   disposing  of  the  specific   effects  ?uCting  duiy' 
°  r  x  the  Court  may 

demanded,  after  deducting  or  receiving  the  duty  payable  make  order 
thereon,  it  shall  be  lawful  for  the  Court  in  which  such  suit 
shall  be  instituted  if  it  shall  see  fit,  on  application  in  a 
summary  way,  to  make  such  order  for  payment  of  such 
legacy,  or  residue,  or  part  of  residue,  or  for  delivering  or  other- 
wise disposing  of  such  effects,  and  for  payment  of  the  duty 
payable  thereon,  and  all  such  costs,  charges,  and  expenses, 
attending  such  suit,  as  shall  be  just." 

Sect.  25.  "  If  any  suit  shall  be  instituted  concerning  the  If  suit  he 
administration  of  the  personal  estate  of  any  person  dying  concerning 
testate,  or  intestate,  or  any  part  of  such  estate  in  which  any  ta['m"'! stl'a," 
direction  shall  be  given  touching  the  payment  of  any  legacies  to  provide  for 
or  legacy  of  such  person,  or  the  residue  of  his  or  her  personal  duty(r). 
estate,  or  any  part  thereof,  the  Court  wherein  such  suit  shall 
be  instituted  shall,  in  giving  directions  concerning  the  same, 

(c)  See  Foster  v.  Ley,  2   Bing.  to  the  obligation  on  solicitors  not 

N.    S.    1402,   post,    p.    1510.     Re  to  let   tlie  Court  make  an  order 

Sammon,  3  M.  &  W.  381,  as  to  the  paying    away  a    legacy    without 

pendency  of  a  suit  not  relieving  providing  for  the  duty,  see  Bryan 

executor  from  the  necessity  of  de-  v.  Mansion,  3  Jur.  N.  S.  475,  per 

livering    an    account.      See    also  Lord  Cranworth. 
Hicks  v.  Keat,  3  Beav.  141.     As 


1428 

36  Geo.  3, 
c.  52. 
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may  discharge 
legacies  on 
payment  of 
the  duty 
accrued. 


No  legacy 
liable  to  duty, 
to  be  paid 
without  a  re- 
ceipt contain- 
ing certain 
particulars  ; 
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provide  for  the  due  payment  of  the  duties  hereby  imposed; 
and  in  taking  any  account  of  any  personal  estate,  or  other- 
wise acting  concerning  the  same,  such  Court  shall  take  care 
that  no  allowance  shall  be  made  in  respect  of  any  legacy,  or 
part  of  legacy,  or  of  any  residue,  or  part  of  residue,  in  any 
manner  whatsoever,  without  due  proof  of  the  payment  of  the 
duties  hereby  imposed." 

Sect.  26.  "  Provided  always,  That  any  person  or  persons 
having  or  taking  the  burthen  of  the  execution  of  any  Will  or 
other  testamentary  instrument,  or  the  administration  of  the 
personal  estate  of  any  person  deceased,  may  from  time  to 
time  pay,  deliver,  or  otherwise  dispose  of  any  legacy,  or  any 
part  of  any  legacy,  or  make  distribution  of  any  part  of  the 
residue  of  any  personal  estate,  on  payment,  from  time  to  time, 
of  such  proportions  of  the  duty  hereby  imposed,  as  shall 
accrue  in  respect  of  such  part  of  such  personal  estate  as  shall 
be  so  administered." 

Sect.  27.     "No  person  or  persons  having  or  taking  the 
burthen  of  the  execution  of  any  Will  or  testamentary  instru- 
ment, or  the  administration  of  the   personal  estate   of  any 
person  deceased,  nor  any  trustee  or  trustees,  or  other  person 
or  persons  hereby  directed  and  required  to  account  for  any 
duty,   shall,  from  and  after  the   passing  of  this  Act,  pay, 
deliver,  or  otherwise  dispose  of,  or  in  any  manner  satisfy, 
discharge,  or  compound  for   any  legacy  whatsoever,  or  any 
part  thereof,  or  the  residue  of  any  personal  estate,  or  any 
part  thereof,  in  respect  whereof  any  duty  is  hereby  imposed, 
without  taking  a  receipt  or  discharge  in  writing  for  the  same, 
expressing  the  date  of  such  receipt   or   discharge,  and   the 
names  of  the  testator,  testatrix,  or  intestate,  under   whose 
Will,  or  testamentary  disposition,  or  upon  whose  intestacy 
the  title  to  such  legacy  or  part  of  legacy,  or  to  such  residue 
or  part  of  residue,  shall  accrue,  and  of  the  person  or  persons 
to  whom  such  receipt  or  discharge  shall  be  given,   and  of 
the  person  or  persons  to  whom  such  legacy,  or  residue  or 
part  of  residue,  shall  have  been  given,  or  shall  have  belonged 
in  consequence  of  intestacy,  and  the  amount  or  value  of  the 
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legacy,  or  part  of  legacy,  or  residue,  or  part  of  residue  for  36  Geo.  3, 

c.  52» 

which  such  receipt  or  discharge  shall  be  given,  and  also  the 
amount  and  rate  of  the  duty  payable  and  allowed  thereon  ; 
and  that  no  written  receipt  or  discharge  for  any  legacy  or  no  receipt 

available 

part  of  any  legacy,  or  for  the  residue  of  any  personal  estate,  unless  duly 
•or  any  part  of  such  residue,  in  respect  whereof  any  duty  is  s  ampe  ' 
hereby  imposed,  shall  be  received  in  evidence,  or  be  avail- 
able  in   any   manner   whatever,    unless   the    same  shall   be 
stamped,  as  required  by  this  Act ;  and  no  evidence  what- 
soever   shall    be    given    of    any   payment,    satisfaction,    or 
discharge   whatsoever,   or  of  any  release  or    composition    of 
such  legacy,  or  any  part  thereof,  or  of  such  residue,  or  any 
part  thereof,   without  producing  such  receipt  or  discharge, 
duly  stamped  as  aforesaid,  unless  the  actual  payment  of  the 
duty  hereby  imposed  shall  first  be  given  in  evidence :  Pro-  Copy  of  entry 
vided  always,  That  a  copy  of  the  entry,  in  the  books  of  the  0f  payment  of 
commissioners  of  the  stamps,  of  the  payment  of  such  duty,  duty' evulence- 
shall  be  admitted  as  evidence  thereof:  Provided  also,  That  Stamped 

receipts  for 

payment  of  any  annuity  shall  not  be  deemed  a  payment  for  annuities  not 
which  such  stamped  receipt  shall  be  required,  under  the  ^completing 
directions  of  this  Act,  except  the   several  payments  which  payments  for 

GtlCll  01  LUG 

shall  complete  the  payments  for  each  of  the  first  four  years,  first  four 
during  which  such  annuity  shall  be  payable  ;  and  in  like 
manner  any  payment  in  respect  of  any  legacy  or  bequest, 
hereby  directed  to  be  charged  with  the  duty  in  the  same 
manner  as  annuities  are  hereby  made  chargeable  with  duty, 
shall  not  be  deemed  a  payment  for  which  such  stamped 
receipt  shall  be  required,  except  the  several  payments  which 
shall  complete  the  payments  for  each  of  the  first  four  years 
in  respect  of  which  such  legacy  or  bequest  shall  be  charge- 
able with  duty  as  an  annuity." 

Sect.  28.     "  That  any  person  having  or  taking  the  burthen  Penalty  of  10/. 
of  the  execution  of  any  Will  or  testamentary  instrument,  or  paying  or  re- 
the   administration   of    the   personal   estate   of  any   person  ^^"fj^" 

deceased,  and  any  trustee  or   trustees,  or   other   person   or  stamped 

receipts. 
persons  hereby  directed    and   required   to   account   for   any 

•duty,  who  shall  pay,  deliver,  or  otherwise  dispose  of,  or  in 
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16  Geo.  •:.         any  manner  satisfy  or  discharge,  or  compound  for  any  legacy 

given    by   such   Will    or   testamentary   instrument,    or   the 

residue,  or  any  part  of  the  residue,  of  such  personal  estate, 

to  or  for   the  benefit  of  any  person  or  persons  entitled  to 

such  legacy  or  any  part  thereof,  or  to  such  residue,  or  any 

part  thereof,   without   taking   such  receipt   or  discharge  in 

writing  as  aforesaid,  and  causing  the  same  to  be  stamped 

within  the  time  hereby  allowed  for  stamping  the  same,  shall 

forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on  the 

sum  of  money,  or  the  value  of  the  property  if  not  money,  for 

which  such  receipt  or  discharge  ought  to  have  been  given  in 

pursuance  of  this  Act :  and  all  and  every  person  and  persons 

receiving  or  taking  the  benefit  of  any  such  money  or  other 

property  without  giving  a  written  receipt  or   discharge  for 

the  same,  in  which  the  duty  payable  in  respect  thereof  shall 

be  expressed  to  have  been  allowed  or  paid  to  the  person  or 

persons  to  whom   such   receipt  or  discharge  shall  be  given, 

and  which  shall  bear  date  on  the  day  of  signing  the  same, 

shall  forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on 

the  sum  of  money,  or  on  the  value  of  the  property,  so  received 

or  taken." 

Receipts  to  be        Sect.   29.     "Every  such    receipt   or   discharge   shall    be 

stamped  within    ,  7 

twenty-one         brought  within  the  space  ot  twenty-one  days  after  the  elate 

date  rawhich    thereof  to  the  said  head  office  of  the  said  commissioners,  or 

anacknow-        to  some   other  office  to  be  appointed  by  the  said  commis- 

ledgmenl  of  .  Jrir  J 

payment  of        sioners  for  such  purpose,  to  be  stamped,  paying  the  duty  for 

be  written,  &c.   ^1C  same>  and  upon  such  payment  either  at  the  said  head 

office,  or  at  any  other  office  to  be  appointed  as  aforesaid,  the 

receiver-general   or  other  proper  officer   to  be  appointed  for 

that  purpose  by  the  said  commissioners,  as  the  case    shall 

require,    shall    write   upon    such    receipt    or    discharge    an 

acknowledgment    of  the   payment    of  the    duty    so    paid   in 

words  at  length,  and  bearing  date  the  day  on  which  such 

payment    shall    be    made,    and    shall    subscribe    his    name 

thereto,  and  enter  an  account  thereof  in  a  book  or  books  to 

be  provided  for  that  purpose,  to  the  intent  that  he  may  be 

thereby  charged  with   the    sum   so   paid;    and  in    case    the. 
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duty  shall  be  so  paid  at  the  said  head  office,  then  the  36  Geo  3, 
receipt  or  discharge  so  brought  to  be  stamped,  shall  be 
forthwith  stamped  with  one  of  the  said  four  stamps  as  the 
case  shall  require ;  and  in  case  the  duty  shall  be  so  paid  at 
any  other  office  to  be  appointed  by  the  said  commissioners 
as  aforesaid,  the  receipt  or  discharge  whereon  such  acknow- 
ledgment of  the  payment  of  duty  shall  be  so  written  and 
subscribed,  shall  be  transmitted  within  the  space  of  twenty- 
one  days  from  the  day  of  payment  of  such  duty  to  the  said 
head  office  to  be  stamped,  and  the  same  shall  be  stamped 
accordingly  with  one  of  the  said  four  stamps  as  the  case 
shall  require  ;  and  in  case  the  person  or  persons  paying- 
such  duty  at  any  such  office  to  be  appointed  as  aforesaid, 
shall  be  desirous  that  the  same  should  be  transmitted  to  the 
said  head  office,  by  the  officer  to  whom  such  duty  shall  be 
paid,  and  shall  leave  the  same  with  such  officer  for  such 
purpose,  such  officer  shall  thereupon  sign  and  deliver  an 
acknowledgment,  that  such  receipt  or  discharge  has  been 
left  with  him  for  such  purpose,  and  shall  transmit  such 
receipt  or  discharge  to  such  head  office  to  be  stamped  as 
aforesaid,  and  the  same  shall  be  sent  again  to  such  officer 
as  soon  as  conveniently  may  be  after  the  stamping  thereof; 
and  such  officer  shall  deliver  back  the  same  to  the  person 
or  persons  entitled  thereto,  upon  re-delivery  to  him  of  the 
acknowledgment  which  he  shall  have  given  for  the  same  : 
Provided  always,  That  if  any  such  receipt  or  discharge  shall  Receipts  may 
not  be  so  brought  to  any  such  office  as  aforesaid,  within  within  three 
such  space  of  twenty-one  days  as  aforesaid,  it  shall  never-  ™™th*na^r. 
theless  be  lawful  to  carry  such  receipt  or  discharge  to  the  ment  of  duty, 

.  and  10?.  per 

said  head  office  to  be  stamped  in  like  manner,  within  three  cent,  penalty ; 

calendar  months  after  the  date  thereof,  paying  the  duty  for 

the    same,   and   also   the   further    sum    of    ten  pounds  per 

centum   on    such    duty   by  way   of  penalty  for   not   having 

before   paid    such   duty,    on   payment   of    which    duty   and 

penalty,  the   said  commissioners   are  hereby  authorized  and 

required  to  stamp  such  receipt   or  discharge,  in  the  same 

manner  as  if  the  same  had  been  brought  to  the  said  office 
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36  <ieo.  3, 
c.  52. 

but  none  to  be 
stamped  unless 
the  duty  be 
paid  and  they 
are  brought  to 
be  stamped 
withiu  the 
limited  time. 


Mistakes  in 

paying  duty 
may  be  recti- 
fied, if  no  suit 
be  instituted, 
on  payment  of 
the  difference 
within  three 
months,  and 
1 01.  per  cent. 
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within  the  space  of  twenty-one  days  from  the  date  thereof; 
but  the  said  commissioners,  or  any  of  their  officers,  shall 
not  on  any  pretence  whatever,  except  as  hereinafter  directed, 
stamp  any  vellum,  parchment  or  paper,  upon  which  any 
receipt,  or  discharge  for  any  legacy  or  part  of  legacy,  or  any 
residue  of  any  personal  estate,  or  any  part  thereof,  shall  be 
written  or  signed  with  the  said  new  stamps,  or  any  of  them 
unless  the  duty  for  the  same  shall  be  paid,  and  such  receipt 
or  discharge  shall  be  produced  to  be  so  stamped  in  manner 
aforesaid,  within  the  times  and  in  the  manner  hereinbefore 
respectively  limited  and  appointed  "  (d). 

Sect.  30.  "If  it  shall  appear  to  the  satisfaction  of  the  said 
commissioners  of  stamp  duties,  upon  oath  or  affirmation  to  be 
administered  by  a  justice  of  the  peace,  or  master  or  masters 
extraordinary  in  Chancery,  which  oath  or  affirmation  such 
person  or  persons  are  hereby  empowered  to  administer,  that 
less  duty  has  been  paid  for  any  legacy,  or  residue,  or  part 
of  residue,  than  ought  to  have  been  paid  for  the  same,  by 
mistake,  without  any  intention  to  defraud  ;  and  if  application 
shall   be  made   to   the   said  commissioners  to  rectify  such 


48  Geo.  3, 

C.  149,  s.  44. 

<  lommis- 
sioners  may 
stamp  receipts 
for  legacies, 
after  three 
months  from 
the  date  on 
payment  of 
duty  and 
penalty  ;  and 
remit  penalty 
(within 
twenty-one 
days),  if 
signed  out  of 
Great  Britain. 


(d)  But  now  by  stat.  48  Geo.  3, 
c.  149,  s.  44,  "  in  all  cases  not  pro- 
vided for  by  the  preceding  clause, 
where  any  receipt  or  discharge 
given  for  any  legacy,  or  for  the 
residue,  or  any  share  of  the  residue, 
of  auy  personal  estate,  which  shall 
have  been  given  by  Will  or  other 
testamentary  instrument,  or  have 
devolved  to  any  person  or  persons 
upon  intestacy,  shall  be  brought 
to  the  head  office,  to  be  stamped 
after  the  expiration  of  three  calen- 
dar months  from  the  date  thereof, 
it  shall  be  lawful  for  the  said  com- 
missioners to  cause  the  same  to 
be  duly  stamped,  for  making  the 
same  available,  on  payment  of  the 
duty,  which  shall  be  payable  in 
respect  thereof,  together  with  the 


penalty  incurred,  in  consequence 
of  the  same  not  having  been 
brought  to  be  stamped,  before  the 
expiration  of  such  three  calendar 
months ;  and  where  any  such 
receipt  or  discharge  shall  have 
been  signed  out  of  Great  Britain, 
if  the  same  shall  be  brought  to  be 
stamped,  within  twenty-one  days 
after  its  being  received  in  Great 
Britain  it  shall  be  lawful  for  the 
said  commissioners  to  remit  any 
penalty  that  may  have  been  in- 
curred thereon,  and  to  cause  the 
same  to  be  duly  stamped,  on  pay- 
ment of  the  duty  payable  in  respect 
thereof :  anything  contained  in 
any  former  Act  or  Acts  to  the  con- 
trary notwithstanding." 
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mistake,  and  accept  the  duty  really  due  before  any  suit  36  Geo.  3, 
shall  be  instituted  concerning  the  same,  and  within  three 
calendar  months  after  payment  of  the  money  actually  paid 
instead  of  the  just  duty,  it  shall  be  lawful  for  the  said 
commissioners  to  accept  the  difference  between  the  money 
paid  and  the  just  duty,  together  with  the  sum  of  ten  pounds 
per  centum  on  such  difference  by  way  of  penalty  in  full  for 
the  just  duty,  and  which  shall  be  in  discharge  of  all 
penalties  incurred  by  non-payment  of  such  duty,  and  to 
cause  an  acknowledgment  of  the  payment  of  the  just  duty 
to  be  written  on  the  receipt  or  discharge  given  for  such  legacy 
or  residue  or  part  of  residue,  and  to  be  subscribed  by  the 
proper  officer,  and  also  to  cause  such  receipt  or  discharge  to 
be  properly  stamped,  if  necessary,  in  the  same  manner  as 
would  have  been  done  if  the  just  duty  had  been  originally 
paid." 

Sec.  31.  "  Provided  always,    and   be   it   further   enacted,  Persons  pay- 

ins  or  i*g- 

That  the  party  or  parties  paying  or  satisfying  any  legacy,  or  ceiving  money 
any   residue   of  any   personal   estate,  or   any  part  of  such  ^^t  Tn- 
residue,  or  receiving  the  same,  contrary  to  the  provisions  of  damnified  on 

discovering 

this  Act,  who  shall,  within  the  space  of  twelve  calendar  the  other 
months  after  the  offence  committed,  discover  the  other  party 
or  parties  offending  therein,  so  that  such  party  or  parties  so 
discovered  be  thereupon  convicted,  such  person  so  discover- 
ing shall  be  indemnified  and  discharged  from  all  penalties 
incurred  for  any  offence  against  this  Act." 

Sect.  32.  There  has  already  been  occasion  to  state  verbatim  If  by  infancy 

•         •  •  T       1        1  0T  a^SenCe 

the  earlier  part  of  this  section  (e),  by  which  it  is  provided  that  legacies  can- 
if  by  reason  of  the  infancy,  or  absence  beyond  seas,  of  the  £j°e  ^0^i ' 
legatees,  legacies  cannot  be  properly  paid,  the  money  may  be  raay  JfPJ^d 

into  Luc  Jjitniv. 

paid  into  the  Bank  of  England. 

The  statute  proceeds  to  provide,  that  if  it  shall  afterwards  Provisions  in 

.  ,         case  su°h 

appear  that  such  money  has  been  improperly  paid  into  the  money  be 

improperly 
paid  in : 
(e)  See  ante,  p.  1263.    Tlie  costs      borne    by  the   legatee.     Re  Caw- 

of  paying  the  legacy  into  Court      thorne,  12  Beav.  56.     Re  Jones,  3 

must  come  out  of  the  estate,  those      Drewr.  679.    See  also  post,  p.  1820. 

of  obtaining  payment  out  must  be 
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36  Geo.  3, 
c.  52. 


provisions  in 
case  of  pay- 
ment of  too 
much  or  too 
little  duty. 


If  it  shall 
appear  to  the 
commissioners 
for  stamps,  at 
the  end  of  two 
years  after  the 
death  of  any 
person,  that  it 
will  require 
time  to  collect 
the  effects,  or 
be  difficult  to 
ascertain  the 
residue  of  the 
personal 
estate,  the 
duty  may  be 
compounded 
for  : 


Bank,  the  Court  of  Chancery,  upon  petition,  in  a  summary 
way,  may  dispose  thereof,  in  such  manner  as  justice  shall 
require  :  And  if  it  shall  appear  that  the  duty  paid  in  respect 
of  any  such  sum  of  money  was  more  than  ought  to  have  been 
paid,  the  person  who  shall  have  paid  such  duty  may  apply 
to  the  Commissioners  of  stamps  to  repay  such  excess,  and 
they  may  repay  such  excess ;  and  if  the  duty  paid  appear  to 
be  less  than  the  duty  which  ought  to  have  been  paid,  the 
person  who  paid  such  money,  upon  payment  of  the  full  duty 
to  the  said  Commissioners,  in  such  manner  as  the  same 
ought  to  be  paid,  with  such  penalties,  if  any,  as  ought  to 
be  paid  in  respect  thereof,  may  apply  to  the  Court  of 
Chancery,  in  a  summary  way,  for  the  repayment  of  the 
further  sum  paid  to  the  said  Commissioners  for  such 
duty,  out  of  the  money  in  the  Bank  so  paid  in  by  such 
person,  which  payment  the  said  Court  is  authorized  to 
order. 

Sect.  33.  "  If  at  the  end  of  two  years  after  the  death  of 
any  person  deceased,  it  shall  appear  to  the  satisfaction  of 
the  said  Commissioners  of  stamp  duties,  that  it  will  require 
time  to  collect  the  debts  or  effects  of  such  person  then  out- 
standing, or  that  from  circumstances  it  will  be  difficult  to 
ascertain  or  adjust  the  amount  of  the  clear  residue  of  the 
personal  estate  of  such  person  liable  to  duty,  and  the  parties 
interested  therein  shall  be  desirous  of  compounding  for  the 
duty  thereon,  it  shall  be  lawful  for  such  parties  respectively, 
with  the  consent  of  the  commissioners  of  stamp  duties,  to 
make  application  to  the  Court  of  Exchequer  at  Westminster, 
if  the  deceased  person  resided  in  England  or  elsewhere, 
except  in  Scotland,  and  to  the  Court  of  Exchequer  in  Scot- 
land, if  the  deceased  resided  in  Scotland,  for  leave  to  com- 
pound such  duty,  stating  upon  oath  the  particulars  of  the 
personal  estate  for  which  such  composition  shall  be  proposed 
to  be  made,  by  affidavit  to  be  filed  in  the  said  Court,  and 
declaring  at  the  same  time  upon  oath,  whether  any  other 
property  of  the  deceased  then  outstanding,  besides  the  pro- 
perty for  which  such  composition  shall  be   proposed  to  be 
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made,  hath  come  to  the  knowledge  of  the   said  parties,  or  36  Geo.  3, 
any  of  them,  and  the  nature  thereof,  and  the  circumstances 
attending  the   same  ;  and  in  such  case  it  shall  he  lawful  for 
the  said  Court  of  Exchequer  in  England  or  Scotland,  as  the 
case  may  be,  to  appoint  a  proper  person  to  set  a  value  on  the 
personal  estate,  or  such  part  thereof,  for  which  no  duty  shall 
have  been  charged,  and  which  shall  be   specified  in  such  affi- 
davit as  the  property  for  which  such  composition  shall  be 
desired,  and  to  adjust  and  settle  the  duty,  which  justly  and 
equitably,  under  all  circumstances,  ought  to  be  paid  in  respect 
of  such  personal  estate  so  specified,  and  thereupon  it  shall  be 
lawful  for  the  said  commissioners,  and  they  are  hereby  re- 
quired, if  the  said  Court  of  Exchequer  to  which  such  appli- 
cation shall  be  made,  shall  confirm  the   said  adjustment  and 
settlement,  and  order  the  duty  to  be  accepted  accordingly, 
and  by  authority  of  such  order  to  accept  payment  of  the  sum 
so  adjusted  and   settled,  in  full  discharge   of  the   duty  on  so 
much  of  such  personal  estate  as  shall  be  so  specified,  and 
according  to  such  order,  and  to  enter  the  same  in  their  books 
accordingly,  and  to  grant  certificates  thereof,  expressing  the 
receipt  of  such  duty  by  way  of  composition  under  such  order  ; 
and  every  such  person   to    whom    such   certificate  shall  be 
granted,  and  every  future  representative  of  the  same  estate, 
and  all  persons  entitled  to  the  benefit  of  the  property,  for 
which  such  composition  shall  be  so  paid,  shall  be  discharged 
from  any  further  payment  of  duty  on   the  same  :  and  in  all 
future  payments   of  such  property,  it  shall  be  lawful  for  the 
persons  having  or  taking  the  burthen  of  the  execution  of  any 
Will  or  testamentary  instrument  disposing  such  property,  or 
the  administration  thereof,  to  pay,  apply,  and  dispose  of  the 
same,  and  for  all  persons  entitled  to  the  benefit  thereof  to 
receive  the  same,  without  having  the  receipts  and  discharges 
in  writing,  hereby  required  to  be  given  and  taken  for   the 
same,  stamped  as  hereinbefore  directed :   provided  such  re- 
ceipts or  discharges  shall  express  the  same  to  be  given  under 
the  authority  of  such  composition  as  aforesaid,  and  not  liable 
to   duty:  Provided  always   nevertheless,  That  the  duty  shall  p^onl^y 
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part  of  per- 
sonal estates 
not  included 
in  the 

composition. 
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be  charged  and  paid  upon  all  and  every  part  of  the  personal 
estate  of  such  person  deceased,  other  than  that  which  shall 
he  specified  in  such  affidavit  as  aforesaid,  and  included  in  the 
valuation  in  which  such  composition  shall  have  been  made 
as  aforesaid,  and  for  which  the  said  Court  of  Exchequer  shall 
allow  and  order  such  composition  to  be  taken  as  aforesaid 
in  the  same  manner  as  if  no  such  composition  had  been 
made  :  and  all  and  every  person  and  persons  shall  be  liable 
to  all  the  like  penalties  and  forfeitures  for  not  duly  paying 
the  duty  for  such  personal  estate  not  compounded  for,  and 
subject  to  the  like  rules,  methods,  and  directions  for  charging 
such  duty,  as  such  person  and  persons  respectively  would  be 
liable  to  if  such  composition  had  not  been  made  "  (/). 


(/)  By  s.  11  of  the  Customs 
unci  Inland  Revenue  Act,  1880 
(43  Vict.  c.  14),  it  is  provided 
that :  "  Where  any  legacy  duty  or 
succession  duty  shall  he  presump- 
tively payahle  in  respect  of  any 
interest  in  expectancy  upon  the 
determination  of  a  life  or  other 
temporary  interest  in  possession 
in  a  legacy  or  residue,  or  in  per- 
sonal property  comprised  in  a  suc- 
cession, and  the  duty  (if  any),  pay- 
ahle upon  the  life  or  other  tempo- 
rary interest  shall  have  been  fully 
paid  and  satisfied,  it  shall  he  law- 
ful for  the  Commissioners  of  In- 
land Revenue,  in  their  discretion, 
upon  the  application  of  the  exe- 
cutor or  trustee,  or  other  person 
who  would  he  accountahle  for  the 
duty  in  respect  of  such  interest  in 
expectancy,  if  it  were  then  in  pos- 
session, to  commute  the  duty  pre- 
sumptively payahle  for  a  certain 
sum  to  be  presently  paid.  For 
assessing  the  amount  which  shall 
he  so  payahle  the  Commissioners 
shall  cause  a  present  value  to  be 
set  upon  the  presumptive  duty, 
regard    being    had    to    any    con- 


tingencies affecting  the  liability 
to  such  duty,  and  the  interest  of 
money  involved  in  the  calculation 
being  reckoned  at  the  rate  for  the 
time  being  allowed  by  the  Com- 
missioners in  respect  of  duties  paid 
in  advance  under  the  Succession 
Duty  Act,  1853.  Upon  the  receipt 
of  the  certain  sum  the  Commis- 
sioners shall  give  a  discharge  for 
the  duty  accordingly."  And  by 
s.  43  of  the  Customs  and  Inland 
Revenue  Act,  1881  (44  Vict.  c. 
12),  it  is  provided  that  :  "  It  shall 
be  lawful  for  the  Commissioners  of 
Inland  Revenue  upon  the  appli- 
cation of  the  person  acting  in  the 
execution  of  the  Will  of  any  de- 
ceased person,  and  upon  the  de- 
livery to  them  of  an  account  show- 
ing the  amount  of  the  estate  and 
effects  in  respect  whereof  legacy 
duty  is  payable,  together  with  the 
names  or  description  of  the  class  of 
the  persons  entitled  thereto  and 
every  part  thereof,  in  possession 
or  expectancy,  and  their  degrees  of 
consanguinity  to  the  testator,  to 
assess  the  duty  upon  the  amount 
shown  by  the  said  account  at  such 
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Sect.  34.  "  Aud  be  it  further  enacted,  That  if  at  any  time   36  Geo.  3, 

c.  52. 
after  payment  of  duty  on  any  legacy,  or  residue,  or  part  of         ' 

residue,  of  the  personal  estate  of  any  person  deceased,  any  be  refunded, 

debt  shall  be  recovered  against  the  estate  of  such  deceased  repaid. 

person,  or  any  loss  shall  happen,  by  reason  whereof,  or  for 

any  other  just  cause,  any  legatee  or  other  person,  by  whom 

any  legacy  or  part  of  legacy,  or  any  residue  of  any  personal 

estate  hath  been  received  or  retained,  shall   be  obliged   to 

refund  the  same,  or   any  part  thereof,  then   in  every  such 

case  it  shall  be  lawful  for  the  said  commissioners  of  stamp 

duties,  and  they  are  hereby  required,  on  due  proof  made  on 

oath  as  aforesaid,  to  their  satisfaction,  of  the  amount  of  such 

sums  refunded,  and  that  by  reason  thereof  there  hath  been 

an  over-payment  of  duty,  to  settle  and  adjust  the  amount  of 

such  over-payment,  and  to  repay  the  same  out  of  the  money 

in  their  hands,  arising  from  the  duties  by  this  Act  imposed, 

or  to  allow  the  same  in  future  payments  as  the  case  may 

permit  or  require  (g). 

Sect.  35.    "  Whenever  any  person  or  persons  having  or  Executors 

previous  to 

taking  the  burthen  of  the  execution  of   any  Will  or  testa-  retaining  their 
mentary  instrument,  or  the  administration  of  any  personal  jJJIJStthe 
estate  as  aforesaid,  shall  be  entitled  to  any  legacy,  or  the  particulars 

with  the  duty 

residue,  or  any  part  of  the  residue,  of  the  personal  estate  of  offered,  to  the 
any  testator,  testatrix,  or    intestate,  such    person    shall   be  o{  st.ampS)  wt0 
chargeable  with  the  duty  whenever  he,  she,  or  they  shall  be  *Jia11  charse 

o  •>  •>  the  same 

entitled,  in  the  due  course  of  administration,  to  retain  to  his,  agreeable  to 

.  this  Act. 

her,  or  their  own  use,  any  part  of  the  said  estate,  in  satisfac- 
tion of  such  legacy,  or  residue,  or  any  part  thereof:  and 
every  such  person,  before  any  such  retainer  shall  transmit 

a  sum  by  way  of  composition  as,  person,  they  shall  refuse  to  enter- 
having  regard  to  the  circumstances,  tain  the  application  until  such 
shall  appear  to  be  proper,  and  to  assent  shall  have  been  given." 
accept  payment  of  the  duty  so  (g)  In  case  the  Commissioners 
assessed  in  full  discharge  of  all  decline  to  repay  the  duty,  the 
claims  for  legacy  duty  under  proper  remedy  seems  to  be  a  pe- 
such  Will.  If  the  Commissioners  tition  of  right  under  23  Vict.  c. 
are  of  opinion  that  an  application  34. 
should  receive  the  assent  of  any 
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to  the  said  commissioners  of  stamp  duties  or  their  officers, 
a  note  containing  the  particulars  of  such  legacy,  residue,  or 
part  of  residue,  intended  to  be  retained,  and  the  amount 
or  value  thereof,  and  the  duty  which  such  person  or  persons 
shall  offer  to  pay  thereon,  and  the  said  commissioners  shall 
charge  and  assess  the  duty  thereon,  in  such  manner  as  the 
duty  shall  be  chargeable  thereon  by  virtue  of  the  provisions 
in  this  Act  contained,  and  such  duty  shall  be  paid  accord- 
ingly; and  on  payment  of  the  said  duty,  the  said  receiver- 
general  of  the  said  duty,  or  officer  appointed  to  receive  the 
same,  shall,  at  the  foot  of  a  duplicate  of  the  said  assessment 
duly  stamped,  in  such  manner  as  the  said  commissioners 
shall  direct  for  such  purpose,  give  a  receipt  for  such  duty  in 
such  form  of  words  as  the  said  commissioners  shall  direct, 
which  receipt  shall  be  a  discharge  for  the  duty  expressed 
therein :  and  in  case  any  such  person  or  persons  shall  neglect 
to  pay  such  duty  as  aforesaid,  within  fourteen  days  after  the 
same  ought  to  have  been  paid  as  aforesaid,  every  such  person 
or  persons  shall  forfeit  and  pay  treble  the  value  of  the 
duty  which  ought  to  have  been  paid." 

Sect.  37-  "If  the  authority  under  or  by  colour  of  which 
any  person  shall  have  administered  the  estate  or  effects  of 
any  person  deceased,  or  any  part  thereof,  shall  be  void,  or 
be  repealed,  or  declared  void,  and  such  person  shall  before 
the  avoidance,  repeal,  or  declaration  of  avoidance,  have  paid 
any  duty  hereby  imposed,  or  any  duty  imposed  by  any  of 
the  said  former  Acts,  which  shall  not  be  allowed  to  such 
person  out  of  the  estate  or  effects  of  such  deceased  person, 
by  reason  that  the  same  duty  was  not  really  due  or  payable, 
the  money  paid  for  such  duty  shall,  on  proof  thereof  to  the 
satisfaction  of  the  said  commissioners  of  stamp  duties,  be 
repaid  to  the  person  or  persons  who  shall  have  paid  the 
same,  or  his,  her,  or  their  representatives,  by  the  said  com- 
missioners, out  of  any  monies  in  their  hands  arising  from 
the  duties  imposed  by  this  Act,  or  the  said  former  Acts :  but 
in  case  such  duty  ought  to  have  been  paid  by  the  rightful 
executor   or    executors,   administrator   or    administrators,   of 
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such  deceased  person,  then  and  in  such  case,  the  payment  36  Geo.  3, 
of  such  duty  shall  be  valid  and  effectual,  notwithstanding  ° 
such  avoidance,  repeal,  or  declaration  of  avoidance  as  afore- 
said ;  and  no  such  person  shall,  by  reason  of  the  avoidance, 
repeal,  or  declaration  of  avoidance  of  such  authority,  be 
sued,  molested,  or  troubled  for  or  in  respect  of  such  pay- 
ment; but  all  such  payments,  in  respect  of  the  said  duty, 
shall  be  allowed  in  account  with  such  rightful  executor  or 
executors,  administrator  or  administrators,  and  the  same 
shall  be  deemed  payments  in  the  due  course  of  administra- 
tion, as  fully  and  effectually  as  if  such  payments  had  been 
made  by  rightful  executors  or  administrators  :  any  law,  usa^e, 
or  custom,  to  the  contrary  notwithstanding  "  (h). 

By  31  &  32  Vict.  c.  124,  s.  9,  it  is  provided,  "  that  in  any  Arrears  of 
case  in  which  duty  payable  in  respect  of  any  legacy  or  residue  ^suLesfiL 
under  the  Legacy  Duty  Acts  in  force,  or  in  respect  of  anv  duty  to  be 

1  J     paid  with 

succession  under  the  Succession  Duty  Act,  1853,  shall  be  in  interest, 
arrear,  the  person  by  whom  the  arrears  of  duty  may  be 
payable  shall  be  liable  to  pay  interest  thereon  at  £'4  per  cent, 
per  annum  ;  and  such  interest  shall  be  recoverable  bv  the 
Commissioners  of  Inland  Revenue  in  the  same  manner  as  the 
arrears  of  duty,  and  as  part  thereof;  provided  that  the 
acceptance  or  recovery  by  the  said  Commissioners  of  arrears 
of  duty,  with  interest  thereon  as  aforesaid,  shall  be  an  abso- 

(/;,)  By  an  instrument  purport-  tion  thereof,  released  to  I.  her 
ing  to  be  the  Will  of  S.  deceased,  claim  on  the  12,748?.  :  T.,  from  her 
the  whole  of  S.'s  personalty,  nearness  of  blood  was  liable  to  a 
amounting  in  the  net  to  12,748?.,  duty  of  less  than  ten  per  cent.  :  It 
was  bequeathed  to  I.,  a  stranger  was  held  that,  under  the  enact- 
in  blood,  who  was  executor  :  I.  ments  of  this  section,  I.  was  en- 
took  out  probate,  and  paid  the  titled  to  a  return  of  duty,  not 
duty  of  10  per  cent,  on  the  whole  only  on  the  6,0007.,  but  also  on 
net:  Afterwards  T.,  the  next  of  the  remaining  6,748/.,  and  that  the 
kin  to  S.j  disputed  the  Will,  on  duty  on  the  whole  12,748/.  was  to 
the  ground  that  S.  was  not  of  dis-  be  accounted  for  between  T.  and 
posing  mind  :  I.  paid  6,000/.  to  T.,  the  commissioners  of  stamps,  as 
and  consented  that  the  Will  should  duty  charged  on  T.,  at  the  lower 
he  revoked,  and  administration  rate  :  Reg.  v.  The  Commissioners 
taken  out  by  T.,  who  in  considera-  of  Stamps,  6  Q.  B.  657. 


1440 


44  Geo.  3, 
c.  98. 


45  Geo.  3, 
c.  28. 


Legacies,  &c, 
out  of  real 
estate  subject 
to  duties  (i). 


What  shall  be 
deemed  a 
Legacy  under 
this  Act  (*•). 


Of  the  Stamp  Duties  [Pt.  in.  Bk.  v. 

lute  waiver  of  the  penalties  (if  any)  which  may  have  heen 
incurred  under  the  Legacy  or  Succession  Duty  Acts." 

The  statute  44  Geo.  III.  c.  98,  after  reciting  that  the 
several  duties  therein  mentioned  are  become  very  numerous, 
intricate  and  complicated,  and  it  will  naturally  contribute 
to  the  public  benefit  to  consolidate  and  simplify  the  same, 
enacts,  "That  from  and  after  the  10th  of  October,  1804, 
all  and  singular  the  duties,  &c.  (aforesaid)  shall  cease  and 
determine,"  and  imposes  the  several  duties  contained  in  the 
schedule  in  lieu  thereof. 

Legacies  charged  upon  or  payment  out  of  the  produce  of 
real  estate  were  not  subject  to  the  payment  of  duty  until  the 
45  Geo.  III.  c.  28  :  By  that  statute  duties  are  imposed 
"  Upon  all  legacies  specific  or  pecuniary,  or  of  any  other 
description,  whether  the  same  be  charged  upon  or  payable 
out  of  any  real  or  personal  estate,  and  upon  all  residues  or 
shares  of  personal  estate  left  by  any  Will  or  testamentary 
instrument,  or  divided  by  force  of  the  Statute  of  Distributions, 
or  the  custom  of  any  province  or  place,  and  upon  monies,  or 
residues,  or  shares  of  monies  arising  from  the  sale  of  real 
estates,  by  any  Will  or  testamentary  instrument  directed  to 
be  sold."  And  by  section  4,  it  is  enacted,  "  That  every  gift 
by  any  Will  or  testamentary  instrument  of  any  person  dying- 
after  the  passing  of  this  Act,  which,  by  virtue  of  any  such 
Will  or  testamentary  instrument,  shall  have  effect  or  be 
satisfied  out  of  the  personal  estate  of  such  person  so  dying, 
or  out  of  any  personal  estate  which  such  person  shall  have 
power  to  dispose  of,  as  he  or  she  shall  think  fit,  or  which 
shall  have  been  charged  upon  or  made  payable  out  of  any 
real  estate  (I),  or  be  directed  to  be  satisfied  out  of  any  monies 


(i)  See  also  stat.  8  &  9  Vict. 
c.  76,  s.  4,  post,  pp.  1442,  1443. 

(k)  This  definition  was  extended 
by  stat.  8  &  9  Vict.  c.  76,  s.  4,  post, 
pp.  1442,  1443.  But  now  by  the 
Customs  and  Inland  Revenue  Act, 
1888  (51  &  52  Vict.  c.  8),  s.  21  (2), 
it   is  provided  that  legacies  pay- 


able out  of  or  charged  upon  real 
estate,  or  the  proceeds  thereof,  shall 
not  be  chargeable  with  legacy  duty 
but  with  succession  duty. 

(I)  See  Atty.-Gen.  v.  Pickard, 
3  M.  &  W.  552,  post,  p.  1484. 
Atty.-Gen.  v.  Lord  Hertford,  14 
M.  &  W.  284,  post,  p.  1486. 
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to  arise  by  the  sale  of  any  real  estate  of  the  person  so  dying,    45  Geo.  3, 

c  28. 
or  which  such  person  may  have  the   power  to   dispose    of, 

whether  the  same  shall  be  given  by  way  of  annuity,  or  in 
any  other  form,  shall  be  deemed  and  taken  to  be  a  legacy 
within  the  true  intent  and  meaning  of  this  Act :  Provided  Acts  shall  not 
always,  that  nothing  herein  contained  shall  be  construed  to  pointments  by 
extend  to  the  charging  with  the  duties  by  this  Act  granted  3™  ™ednetrs> 
any  specific  sum  or  sums  of  money,  or  any  share  or  propor-  &c. 
tion  thereof  charged  by  any  marriage  settlement  or  deed  or 
deeds  upon  any  real  estate,  in  any  case  in  which  any  such 
specific  sum  or  sums,  or  share  of  proportion  thereof,  shall  be 
appointed  or  apportioned  by  any  Will  or  testamentary  instru- 
ment under  any  power  given  for  that  purpose  by  any  such 
marriage  settlement  or  deed  or  deeds." 

Sect.  5.    "  The  duties   hereby  granted   upon  legacies,  or  Duties  on  lega- 
cies charged 
charged  upon  or  made  payable  out  of  any  real  estate,  or  out  0n  real  estates 

of  any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon  £y  the^ 
residues,  or  parts  or  shares  of  residues  of  any  such  monies,  teee^  ^ 
shall  be  accounted  for,  answered,  and  paid  by  the  trustee  or  titled  to  such 
trustees  to  whom  the  real  estate   shall  be  devised,  out  of  retained  as 
which  the  legacy  or  legacies,   or    share   or    shares,  of  any  gjj^g8®  52_ 
money  arising  out  of  the  sale  or  mortgage,  or  other  disposi- 
tion of  such  real  estate,  shall  be  to  be  paid  or  satisfied ;  or 
if  there  shall  be  no  trustees,  then  by  the  person  or  per- 
sons (m)   entitled  to   such  real  estate,   subject  to  any  such 
legacy  ;    or  by  the  person  or  persons  empowered  or  required 
to  pay  or  satisfy  any  such  legacy  ;    and  the  said  duties  shall 
be  retained  (n)  by  the  person  paying  or  satisfying  any  such 
legacy  or  share  of  money,  in  like  manner,  and  according  to 
such  rules  and  regulations,  and  under  and  subject  to  such 
penalties,  as  far  as  the  same  can  be  made  applicable,  as  are 
contained  in  an  Act  passed  in  the  thirty- sixth  year  of  the 
reign  of  his  present  Majesty,  intituled,  An  Act  for  repealing 

(m)  See  the  Atty. -Gen.  v.  Jack-  (n)  See    Hales    v.    Freeman,    1 

son,  2  C.  &  J.  101,  post,  pp.  1498,  Brod.  &  Bing.  291,  post,  p.  1506. 
1505. 
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45  Geo.  3,         certain  duties  on  legacies  and  shares  of  personal  estates,  and 
for  granting  other  duties  thereon  in  certain  cases." 

48  Geo.  3S  The   statute    48    Geo.  III.  c.  149,   repealing   the   duties 

c>  149#  granted   by  the   last  Act  (except  arrears,  which  are  to  he 

recoverable  by  the  same  ways  and  means,  &c,  in  all  respects, 
as  if  this  Act  had  not  been  made),  enacts,  by  sect.  2,  "  That 
from  and  after  the  10th  of  October,  1808,  there  shall  be 
raised,  levied,  and  paid,"  the  several  duties  specified  in  the 
schedule ;  in  which  schedule,  part  3,  is  contained  the  follow- 
ing : — "  For  every  legacy,  &c,  given  by  any  Will  or  testa- 
mentary instrument  of  any  person  who  died  before  or  upon 
the  5th  of  April,  1805,  out  of  his  or  her  personal  or  moveable 
estate,  and  which  shall  be  paid,  delivered,  retained,  satisfied, 
or  discharged,  after  the  10th  of  October,  1808,"  the  several 
duties,  after  the  rates  therein  specified.  And  "  for  every 
legacy,  &c,  &c,  of  any  person  who  shall  have  died  after  the 
5th  of  April,  1805,  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  or  her  real  or 
heritable  estate,  or  out  of  any  monies  to  arise  by  the  sale, 
mortgage  or  other  disposition  of  his  or  her  real  or  heritable 
estate,  or  any  part  thereof,  and  which  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged  after  the  10th  day  of 
October,  1808,"  the  several  other  duties  thereafter  specified. 

This   statute   was    succeeded    by   the   latest    Stamp    Act, 

55  Geo.  III.  c.  184,  which  repeals  the  last-mentioned  duties, 

with  the  same  exception  of  arrears,  and  imposes  the  new 

duties  above  specified  at  large  (o). 

What  gifts  are        A  fuller  and  more  explicit  definition  of  a  legacy  is  con- 
to  be  deemed  . 
legacies.           tamed  in  the  later  statute  of  8  &  9  Vict.  c.  76,  s.  4,  by 

which,   after  reciting  that  "  under  or  by  virtue  of  the  said 

several  recited  Acts  (55  Geo.  III.  c.  184,  5  &  6  Vict.  c.  82, 

8  &  9  Vict.  c.  2),  certain  duties  have  been  granted  and  are 

now  payable  in  Great  Britain  and  Ireland  respectively  upon 

(o)  Ante,  p.  1405. 
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legacies,  and  doubts  have  been  entertained  whether  certain   8  &  9  Vict. 

c.  76   s,  4. 
gifts  by  Will  or  testamentary  instrument  are  legacies  liable 

to  the  said  duties,  and  it  is  expedient  to  remove  such  doubts," 

it  is  enacted,  "  that  from  and  after  the  passing  of  this  Act, 

every  gift  by  any  Will  or  testamentary  instrument  of  any 

person,  which  by  virtue  of  any  such  Will  or  testamentary 

instrument  is  or  shall  be  payable,  or  shall  have  effect  or  be 

satisfied  out  of  the  personal  or  moveable  estate  or  effects  of 

such  person,  or  out  of  any  personal  or  moveable  estate  or 

effects  which  such  person  hath  had  or  shall  have  had  power 

to  dispose  of,  or  which  gift  is  or  shall  be  payable,  or  shall 

have  effect  or  be  satisfied  out  of,  or  is  or  shall  be  charged  or 

rendered  a  burden  upon  the  real  or  heritable  estate  of  such 

person,  or  any  real  or  heritable  estate,  or  the  rents  or  profits 

thereof  [p)  which  such  person  hath  had  or  shall  have  had  any 

right  or  power  to  charge,  burden  or  affect  with  the  payment 

of  money,  or  out  of  or  upon  any  monies  to  arise  by  the  sale, 

burden,  mortgage,  or  other  disposition  of  any  such  real  or 

heritable  estate  or  any  part  thereof,  whether  such  gift  shall 

be  by  way  of  annuity  or  in  any  other  form,  and  also  every 

gift  which  shall  have  effect  as  a  donation  mortis  causa  shall 

be  deemed  a  legacy  within  the  true  intent  and  meaning  of  all 

the  several  Acts  granting  or  relating  to  duties  on  legacies  in 

Great  Britain  and  Ireland  respectively,  and  shall  be  subject 

and  liable  to  the  said  duties  accordingly  (<?).     Provided  always, 

(p)  But  now  by  the   Customs  the  result  is  that  there  are  payable 

and    Inland   Revenue   Act,    1888  in  respect  of  such  property  both 

(51  &  52  Vict.  c.  8),  s.  21  (2),  it  legacy  duty  and  stamp  duty  in  the 

is  provided  that  legacies  payable  nature  of  probate  duty.    And  thus 

out  of  or  charged  upon  real  estate  property  the  subject  of  a  donatio 

or  the  proceeds  thereof  shall  not  mortis  causa,  which,  as  appears  in 

be   chargeable   with   legacy   duty  an   earlier  portion   of  this  work, 

but  with  succession  duty.  partakes  partly  of  the  nature  of 

(q)  It  will  be  seen  by  reference  a  legacy  and  partly  of  the  nature 
to  s.  38  (2)  of  44  Vict.  c.  12,  that  of  a  gift  inter  vivos  is  treated  for 
the  accounts,  in  reference  to  which  the  purpose  of  taxation  as  part  of 
the  duties  on  accounts  are  im-  the  estate  of  the  testator  or  in- 
posed,  have  to  include  property  testate.  Sect.  38  also  enlarges  the 
taken  as  a  donatio  mortis  causa  :  property   so  to  be  treated  by  in- 

n  n  2 
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8  &  9  Vict. 
c.  76,  s.  4. 
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that   no  sum  of  money,  which  by  any  marriage  settlement 
is  or  shall   he  subjected   to   any  limited  power  of  appoint- 


cluding  in  the  account  of  the 
deceased's  estate  certain  gifts  and 
successions  inter  vivos,  but  it  does 
not  nor  does  any  other  legislation 
render  such  gifts  and  successions 
liable  to  legacy  duty.  The  opera- 
tion of  sect.  38  has  been  some- 
what extended  by  sect.  11  of  52 
Vict.  c.  7,  which  amplifies  the 
definitions  in  sub-sect.  2  of  sect. 
38,  and  practically  repeals  the 
provisions  in  sub-sect.  3  for  return 
of  duty.  These  sections  are  as 
follows  :— 44  Vict.  c.  12,  s.  38  (2). 
"  The  personal  or  moveable  pro- 
perty to  be  included  in  an  account 
shall  be  property  of  the  following 
descriptions,  viz.  :  (a)  Any  pro- 
perty taken  as  a  donatio  mortis 
causa  made  by  any  person  dying 
on  or  after  the  1st  day  of  June, 
1881,  or  taken  under  a  voluntary 
disposition  made  by  any  person  so 
dying  purporting  to  operate  as  an 
immediate  gift  infer  vivos,  whether 
by  way  of  transfer,  delivery,  de- 
claration of  trust  or  otherwise 
which  shall  not  have  been  bond 
fide  made  three  months  before  the 
death  of  the  deceased. 

(b)  Any  property  which  a  person 
dying  on  or  after  such  day,  having 
been  absolutely  entitled  thereto, 
has  voluntarily  caused  or  may 
voluntarily  cause  to  be  transferred 
to  or  vested  in  himself  and  any 
other  person  jointly,  whether  by 
disposition  or  otherwise,  so  that 
the  beneficial  interest  therein,  or 
in  some  part  thereof  passes  or 
accrues  by  survivorship  on  his 
death  to  such  other  person. 

(c)  Any  property  passing  under 


any  past  or  future  voluntary  settle- 
ment made  by  any  person  dying 
on  or  after  such  day  by  deed  or 
any  other  instrument  not  taking 
effect  as  a  Will,  whereby  an  in- 
terest in  such  property  for  life  or 
any  other  instrument  not  taking 
effect  as  a  Will,  whereby  an  in- 
terest in  such  property  for  life, 
or  any  other  period  determinable 
by  reference  to  death  is  reserved 
either  expressly  or  by  implication 
to  the  settlor,  or  whereby  the 
settlor  may  have  reserved  to  him- 
self the  right,  by  the  exercise  of 
any  power  to  restore  to  himself  or 
to  reclaim  the  absolute  interest  in 
such  property." 

52  Vict.  c.  7,  s.  11,  enacts  :  "Sub- 
section 2  of  sect.  38  of  the  Customs 
and  Inland  Eevenue  Act,  18S1,  is 
hereby  amended  as  follows  : — The 
description  of  property  marked  (a) 
shall  be  read  as  if  the  word 
"  twelve  "  were  substituted  for  the 
word  "  three "  therein,  and  the 
said  description  of  property  shall 
include  property  taken  under  any 
gift,  whenever  made,  of  which 
property  bond  fide  possession  and 
enjoyment  shall  not  have  been 
assumed  by  the  donee  immediately 
upon  the  gift  and  thenceforward 
retained,  to  the  entire  exclusion  of 
the  donor,  or  of  any  benefit  to 
him  by  contract  or  otherwise  : 
The  description  of  property  marked 
(b)  shall  be  construed  as  if  the 
expression  "  to  be  transferred  to  or 
vested  in  himself  and  any  other 
person"  included  also  any  pur- 
chase or  investment  effected  by 
the   person   who    was    absolutely 
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ment  to  or  for  the  benefit  of  any  person  or  persons  therein  8  &  9  Vict, 
specially   named   or   described   as  the   object   or   objects  of  °"  '6' s'  4' 
such  power,  or  to  or  for  the  benefit  of  the  issue  of  any  such 
person  or  persons,  shall  be  liable  to  the  said  duties  or  legacies 
under  the  Will  in  which  such  sum  is  or  shall  be  appointed 
-or  apportioned  in  exercise  of  such  limited  power." 

By  stat.  16  &  17  Vict.  c.  51  (An  Act  for  granting  to  her  16  &  17  Vict. 
Majesty  Duties  on  Succession  to  Property,  and  for  altering  ^on  DutyCCe 
certain  Provisions  of  the  Acts  charging  Duties  on  Legacies  Act^ 
and  Shares  of  Personal   Estates),  it  is  enacted,  by  sect.  1, 
that  "in  the  construction  and  for  the  purposes  of  this  Act, 
The  term  '  Pieal  Property '  shall  include  all  freehold,  copy-  interpretation 
hold,  customary,  leasehold  and  other  hereditaments,  and  termsTnthis 
heritable  property,    whether   corporeal    or    incorporeal,    in  Act: 
Great    Britain    and   Ireland,    except    money    secured    on 
heritable  property  in  Scotland,  and  all  estates  in  any  such 
hereditaments : 
The  term  '  Personal  Property  '  shall  not  include  leaseholds, 
but   shall  include  money  payable  under  any  engagement, 
and  money  secured  on  heritable  property  in  Scotland,  and 
all  other  property  not  comprised  in  the  preceding  definition 
of  real  property  (r)  : 

-entitled  to  the  property  either  by  the  said  section  shall  extend  to 
himself  alone  or  hy  arrangement  money  received  under  a  policy  of 
with  any  other  person  :  assurance  effected  hy  any  person 
The  description  of  property  dying  on  or  after  the  1st  day  of 
marked  (c)  shall  he  construed  as  if  June,  1889,  on  his  life,  where 
the  expression  "  voluntary  settle-  the  policy  is  wholly  kept  up  hy 
ment"  included  any  trust,  whether  him  for  the  benefit  of  a  donee, 
expressed  in  writing  or  otherwise,  whether  nominee  or  assignee,  or  a 
in  favour  of  a  volunteer,  and  if  part  of  such  money  in  proportion 
contained  in  a  deed  or  other  in-  to  the  premiums  paid  hy  him, 
strument  effecting  the  settlement,  where  the  policy  is  partially  kept 
whether  such  deed  or  other  in-  up  by  him  for  such  benefit." 
strument  was  made  for  valuable  (2)  A  return  of  stamp  duty  shall 
consideration  or  not  as  between  not  be  made  under  sub-section  3 
the  settlor  and  any  other  person,  of  the  said  section  3S  by  reason  of 
and  as  if  tbe  expression  "such  or  in  relation  to  any  account  de- 
property,"  wherever  the  same  livered  on  or  after  the  1st  da}-  of 
occurs,  included  the  proceeds  of  June,  1889. 
.sale  thereof  :    The  charge    under  (r)  Succession  duty  is  not  pay- 
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The  term  '  Property '  alone  shall  include  real  property  and 
personal  property : 

The  term  *  Succession '  shall  denote  any  property  chargeable 
with  duty  under  this  Act  (rr)  : 

The  term  '  Trustee  '  shall  include  an  executor  and  adminis- 
trator, and  any  person  having  or  taking  on  himself  the 
administration  of  property  affected  by  any  express  or 
implied  trust : 

The  term  '  Person  '  shall  include  a  body  corporate,  company, 
and  society  : 


able  on  legacies  given  by  the  Will 
of  a  person  domiciled  in  a  foreign 
country :    Wallace    v.    Atty.-Gen., 
L.  R.    1  Ch.  1 ;    but  property  to 
which   there  is   succession  under 
an   English   settlement  vested  in 
British  trustees,  whether  the  settle- 
ment be  made  by  an  alien  or  a 
British  subject,  and  whether  the 
settlement  be   made   by  deed   or 
Will,  and  wherever  the  property  is 
locally  situate,  is  liable  to  succes- 
sion duty  :   Atty.-Gen.  v.  Camp- 
bell, L.  K.  5  H.  L.  524.     Lyall  v. 
Lyall,    L.   R,  15   Eq.  1.     And  it 
must  be  remembered  that  although 
according  to  the  decision  in  Wal- 
lace v.  Atty.-Gen.,  ubi  supra,  suc- 
cession   duty  is  not    payable   on 
legacies  given   by  the  Will  of  a 
person     domiciled    in    a    foreign 
country,  yet  where  a  testator  with 
a  foreign    domicile   by  his   Will 
directs  an  investment  in  England 
in  trust,  and  such  investment  is 
made,  succession  duty  will  be  pay- 
able in  respect  of  the  succession 
under    the    trust  :     Re     Badart's 
Trusts,  L.  R.  10  Eq.  288.     Lyall 
v.  Lyall,  ubi  supra  ;  but  unless  the 
funds  have  come  to  the  hands  of 
the  English  trustees  at  the  time  of 
the  death  of  the  person  on  whose 
death  succession  duty  is  claimed, 


no  duty  will  be  payable  :  Lyall  v. 
Lyall,  ubi  supra.  The  word  "  pro- 
perty "  includes  foreign  moveable 
property,  as,  for  instance,  funds  or 
shares  of  a  foreign  government  or 
corporation  comprised  in  a  British 
settlement,  vested  in  trustees,  sub- 
ject to  British  jurisdiction,  and  re- 
coverable by  action  in  a  British 
Court ;  the  mere  fact  of  the  person, 
beneficially  entitled  under  a  settle- 
ment being  a  foreigner  is  not  suffi- 
cient to  exempt  him  from  succes- 
sion duty  :  Re  Cigala's  Settlement,, 
7  C.  I).  351.  A  covenant  to  pay 
money  upon  death,  accompanied 
with  a  disposition  of  the  fund 
covenanted  to  be  paid,  is  a  dis- 
position of  property  within  sect.  2. 
See  Atty.-Gen.  v.  Montetiore,  21 
Q.  B.  D.  461.  Lord  Advocate  v. 
Roberts'  Trustees,  21  Sco.  Sess. 
Cas.  2nd  ser.  449.  Re  Mickle- 
thwaite,  11  Ex.  452.  And  com- 
pare Re  Higgins,  31  C.  D.  142.. 

(rr)  As  to  the  effect  of  sub-s.  (4) 
of  sect.  6  of  the  Customs  and  In- 
land Revenue  Act,  1889  (52  &  53 
A^ict.  c.  7),  incorporating  into 
sub-s.  (1)  of  that  Act  the  definition 
of  the  term  "succession"  con- 
tained in  this  section,  see  the 
case  of  Atty.-Gen.  v.  Aberdare 
[1892],  2  Q.  B.  684,  post,  p.  1477(a). 
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The  term  '  Legacy  Duty  Acts '  shall  denote  the  Acts  now 
in  force  for  charging  duties  on  legacies  and  shares  of  the 
personal  estates  of  deceased  persons." 

Sect.  2.  "  Every  past  or  future  disposition  of  property,  by 
reason  (s)  whereof  any  person  has  or  shall  become  bene- 
ficially entitled  to  any  property  or  the  income  thereof  upon 
the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either  immediately  or  after 
any  interval,  either  certainly  or  contingently  (t),  and  either 
originally  or  by  way  of  substitutive  limitation  and  every 
devolution  by  law  of  any  beneficial  interest  in  property,  or 
the  income  thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this  Act,  to  any 
other  person  in  possession  or  expectancy,  shall  be  deemed 
to  have  conferred  or  to  confer  on  the  person  entitled  by 
reason  of  any  such  disposition  or  devolution  a  '  Succession  '(u) ; 
and  the  term  '  Successor'  shall  denote  the  person  so  entitled; 
and   the   term    '  Predecessor '  (x)    shall   denote   settlor,    dis- 


(s)  As  to  the  construction,  of 
these  words,  see  Wilcox  v.  Smith, 
4  Drewr.  40. 

(t)  As  to  what  person  may  pro- 
perly be  said  to  be  contingently 
entitled  after  an  interval,  see  Atty.- 
Gen.  v.  Gell,  3  Hurl.  &  C.  615. 

(u)  As  to  what  shall  constitute 
a  succession,  see  Atty.-Gen.  v.  Yel- 
verton,  7  H.  &  N.  306.  Atty.-Gen. 
v.  Gardner,  1  Hurl.  &  C.  639. 
Ring  v.  Jarman,  L.  R.  14  Erp  357. 
Atty.-Gen.    v.    Robertson    [1892], 

2  Q.  B.  694.  [1893],  1  Q.  B.  293. 
A  conveyance  or  assignment  by 
way  of  bond  fide  sale  does  not  create 
a  succession  within  the  meaning 
of  this  Act.     Fryer  v.   Morland, 

3  C.  D.  675.  And  compare  De 
Rechberg  v.  Beeton,  38  C.  D.  192. 

(x)  As  to  what  constitutes  a 
predecessor,  see  Re  De  Lancey, 
L.  R.  4   Ex.   345.     Atty.-Gen.  v. 


16  &  17  Vict, 
c.  51. 


What  disposi  - 
tion  and  de- 
volutions of 
property  shall 
confer  succes- 
sions : 


definitions  of 
the  terms 
"successor," 
"predecessor. 


Cecil,  L.  R.  5  Ex.  263.  Atty.- 
Gen.  v.  Littledale,  L.  R.  5  Ex. 
275.  L.  R.  5  H.  L.  290.  With 
regard  to  real  property  where  the 
succession  is  by  disposition  the 
predecessor  is  the  settlor,  aud 
where  by  devolution  the  prede- 
cessor is  the  person  last  in  pos- 
session :  Lord  Saltoun  v.  Lord 
Advocate,  3  Macq.  H.  of  L.  673. 
Where  a  power  is  created  to  be 
exercised  over  an  estate,  the  donor 
of  the  power,  the  person  out  of 
whose  estate  a  benefit  or  succes- 
sion is  to  be  derived,  is  within 
sect.  2  the  predecessor  of  the  per- 
son taking  such  benefit  or  succes- 
sion :  Charlton  v.  Atty.-Gen.,  4 
A.  C.  427.  See  also  Lord  Bray- 
brooke  v.  Atty.-Gen.,  9  H.  L.  C. 
150.  Atty.-Gen.  v.  Floyer,  ibid. 
477.  Atty.-Gen.  v.  Smythe,  ibid. 
497.     See  also  Atty.-Gen.  v.  Sib- 
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16  &  17  Vict, 
c.  51. 

Joint  tenants 
taking  by 


poner,  testator,  obligor,  ancestor,  or  other  person  from  whom 
the  interest  of  the  successor  is  or  shall  be  derived  "  (y). 

Sect.  3.  "  Where  any  person  shall,  at  or  after  the  time 


thorp,  3  H.  &  N.  424.  In  the  case 
of  an  appointment  by  a  donee  of  a 
general  power  which  falls  within 
sect.  2,  and  does  not  fall  within 
sect.  4,  the  appointees  must  be 
held  to  derive  their  interest  from 
the  donor  of  the  power  as  prede- 
cessor and  not  from  the  donee,  and 
this,  whether  the  power  be  joint  or 
sole  :  Re  Barker,  7  H.  &  N.  109. 
Charlton  v.  Atty.-Gen.,  4  A.  C. 
427.  Atty.-Gen.  v.  Mitchell,  6  Q. 
B.  D.  548.  It  has  been  perfectly 
well  settled  since  the  case  of  the 
Lord  Braybrooke  v.  Atty.-Gen.,  9 
H.  L.  C.  150,  that  where  there  is  a 
family  arrangement  for  a  resettle- 
ment of  an  estate,  by  which  the 
tenant  for  life  takes  back  his  life 
estate  and  the  powers  which  he 
had  before,  then  everything  else 
under  the  settlement  must  neces- 
sarily come  out  of  the  rest  of  the 
estate  which  belonged  to  the  tenant 
in  tail,  and  therefore  the  succession 
must  be  derived  from  the  tenant 
in  tail  :  Atty.-Gen.  v.  Dowling,  6 
Q.  B.  D.  179,  per  Lord  Selborne. 
It  is  different  if  the  power  of  ap- 
pointment in  respect  of  the  estate 
is  granted  for  value  given,  for  then 
the  donee  of  the  power  may  be  the 
predecessor,  although  he  is  not  the 
owner  of  the  estate  :  Atty.-Gen.  v. 
Baker,  4  H.  &  N.  19.  Re  Jenkin- 
son,  24  Beav.  64.  Atty.-Gen.  v. 
Dowling,  6  Q.  B.  D.  177.  See  also 
Atty.-Gen.  v.  Yelverton,  7  H.  &  N. 
306  :  but  a  tenant  for  life  will  not 
be  considered  the  predecessor  un- 
less at  the  time  of  the  settlement 
he  had  or  claimed  to  have  an  inte- 


rest in  the  estate  subject  to  the 
power,  or  was  a  creditor  on  the 
estate :  Atty.-Gen.  v.  Floyer,  9 
H.  L.  C.  477.  Marriage  is  not  a 
disposition  for  valuable  considera- 
tion so  as  to  make  the  donee  of 
the  power  a  purchaser :  lie  Ram- 
say's Settlement,  30  Beav.  75. 
Further  it  should  be  noted  that 
the  case  of  a  family  settlement  is 
not  within  the  first  branch  of 
sect.  4 ;  for  the  first  branch  of 
that  section  points  to  an  absolute 
power,  practically  equivalent  to 
property.  A  general  power  in  a 
family  settlement  which  cannot  be 
exercised  without  the  concurrence 
of  two  minds  is  not  equivalent  to 
a  joint  property  in  the  two  donees : 
per  Lord  Selborne  in  Charlton  v. 
Atty.-Gen.,  4  A.  C.  427.  The 
words  of  sect.  4  apply  to  the  case 
of  one  person  possessing  a  general 
power  to  dispose  of  property  as  an 
absolute  owner,  and  not  to  a  power 
given  in  a  family  settlement  to  a 
father  and  son,  where  one  is  in- 
tended to  be  a  check  upon  the 
other  in  the  exercise  of  the  power  : 
per  Lord  Cairns,  L.  G,  ibid.  As  to 
voluntary  nomination  under  the 
Customs  Annuity  and  Benevolent 
Fund  in  rendering  the  fund  liable 
to  succession  duty,  see  Atty.-Gen. 
v.  Abdy,  1  H.  &  C.  296  :  aliter  as 
to  a  nomination  to  secure  an 
advance. 

(y)  The  general  plan  of  the  Act 
is  expounded  by  Lord  Justice 
Turner  in  Oldheld  v.  Preston,  3 
De  G.  F.  &  J.  416.  See  also  Fryer 
v.  Mofland,  3  C.  D.  675. 
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appointed  for  the  commencement  of  this  Act,  have  any  pro-  16  &  17  Vict. 

c   51. 
perty  vested  in  them  jointly,  by  any  title  not  conferring  on 

r       J  _  J  J>      J        J  ^  to  survivorship 

them  a  succession,  any  beneficial  interest  in  such  property  to  be  deemed 
accruing  to  any  of  them  by  survivorship  shall  be  deemed  to 
be  a  succession ;  and  every  person  to  whom  any  such  interest 
shall  accrue  shall  be  deemed  to  be  the  successor ;  and  the 
person  upon  whose  death  such  accruer  shall  take  place  shall 
be  deemed  to  be  the  predecessor ;  and  where  any  persons 
after  the  time  appointed  for  the  commencement  of  this  Act 
shall  take  any  succession  jointly,  they  shall  pay  the  duty,  if 
any,  chargeable  thereon  by  this  Act  in  proportion  to  their 
respective  interests  in  the  succession ;  and  any  beneficial 
interest  in  such  succession  accruing  to  any  of  them  by  sur- 
vivorship shall  be  deemed  to  be  a  new  succession,  derived 
from  the  predecessor  from  whom  the  joint  title  shall  have 
been  derived"  (z). 

Sect.  4.  "Where  any  person  shall  have  a  general  power  of  General 
appointment  under  any  disposition  of  property  taking  effect  (a)  appointment 

upon  the  death  of  any  person  dying  after  the  time  appointed  to  conf?r 
1  J   *  J      °  x  L  successions. 

for  the  commencement  of  this  Act,  over  property,  he  shall, 
in  the  event  of  his  making  any  appointment  thereunder,  be 
deemed  to  be  entitled,  at  the  time  of  his  exercising  such 
power,  to  the  property  or  interest  thereby  appointed  as  a 
succession  derived  from  the  donor  of  the  power ;  and  where 
any  person  shall  have  a  limited  power  of  appointment,  under 

(z)  It  was  formerly  said  that  in  306.     See  ante,  pp.  961,  1327. 
respect    of    property    which    had  (a)  The  words  "  taking   effect " 

come  to  a  husband  and  wife  jointly  refer  to  the  "  power  "  and  not  to 

there   could  he  no  succession  by  the   "  disposition,"  and    therefore 

.survival  to  the  survivor,  because  where  a  power  came  into  operation 

the    tenancy   was    by    entireties  :  before  the  commencement  of  the 

whether  the  effect  of  the  Married  Act  it  was  held  that  sect.  4  did  not 

Women's  Property  Act,  1882,  has  apply,  although  the  appointment 

been  to  alter  this,  has  not  yet  been  did  not  take  effect  till  after  the 

decided.    As  to  the  effect  generally  commencement   of    the   Act :    Re 

of  the  Act  on  property  coming  to  Lovelace,  4  De  G.  &  J.  340.     28 

a  husband  and  wife  jointly,  see  Re  L.  J.  Ch.  489.     Atty.-Gen.  v.  Mit- 

March,  27  C.  D.  166.    Re  Jupp,  39  chell,  6  Q.  B.  D.  548. 
C.  D.  148.     Re  Dixon,  42  C.  D. 
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16  &  17  Vict 
c.  51. 


Extinction  of 
determinable 
charges  to 
confer 

successions 


Of  the  Stamp  Duties.       [Pt.  in.  Bk.  v. 

a  disposition  taking  effect,  upon  any  suck  death,  over  pro- 
perty, any  person  taking  any  property  by  the  exercise  of 
such  power  shall  be  deemed  to  take  the  same  as  a  succes- 
sion derived  from  the  person  creating  the  power  as  prede- 
cessor"  (b). 

Sect.  5.  "Where  any  property  shall,  at  or  after  the  time 
appointed  for  the  commencement  of  this  Act,  be  subject  to 
any  charge,  estate  or  interest  determinable  by  the  death  of 
any  person,  or  at  any  period  ascertainable  only  by  reference 
to  death,  the  increase  of  benefit  accruing  to  any  person  or 
parsons  upon  the  extinction  or  determination  of  such  charge, 
estate  or  interest,  shall  be  deemed  to  be  a  succession  accruing 
to  the  person,  or  the  persons  if  more  than  one,  then  entitled 
beneficially  to  the  property  or  the  income  thereof,  according 
to  his  or  their  respective  estates  or  interests  therein,  or 
beneficial  enjoyment  thereof;  and  the  person  or  persons 
from  whom  such  successor  or  successors  respectively  shall 
have   derived    title    to    the    property   so    charged    shall   be 


(h)  This  section  does  not  restrict 
the  operation  of  the  duty  as  regards 
appointments  to  cases  where  the 
powers  are  created  by  Wills  taking 
effect,  or  by  settlements  made,  after 
the  commencement  of  the  Act : 
Re  Lovelace,  4  De  G.  &  J.  340. 
The  rale  settled  by  this  case, 
together  with  Re  Wallop's  case,  1 
De  G.  J.  &  S.  656,  is  that,  (in 
cases  where  sect.  4  applies,)  where 
a  general  power  is  given  and  exer- 
cised, the  appointee  is  a  person 
taking  in  succession  to  the  ap- 
pointor, and  the  appointor  is  also 
a  successor  to  the  donor  of  the 
power  :  Re  Chapman's  Trusts,  2  H. 
&  M.  450,  per  Wood,  V.-C.  Atty.- 
Gen.  v.  Upton,  L.  K.  1  Ex.  224. 
But  contra,  if  sect.  2  and  not  sect.  4 
applies :  Re  Barker,  7  H.  &  N.  109; 
where  it  appears  to  have  been  held 
that  the  appointee  was  liable  as  on  a 


succession  derived  from  the  donor 
of  the  power.  Where  A.,  having 
a  general  power  of  appointment, 
subject  to  a  life  interest  in  his 
sister  B.,  appointed  by  Will  to  C. 
for  life,  with  remainder  to  such 
persons  as  B.  should  appoint ;  and 
A.  died,  and  then  B.  died  in  C.'s 
lifetime  having  appointed  to  stran- 
gers ;  and  then  C.  died ;  it  was 
held  that  B.'s  appointees  were 
liable  to  101.  per  cent,  legacy  duty, 
but  that  the  fund  was  not  liable 
to  succession  duty  in  respect  of  the 
succession  to  A.,  by  reason  of  the 
exemption  in  the  14th  section, 
having  regard  to  the  principle 
indicated  by  the  16th  section  :  Re 
Chapman's  Trusts,  2  H.  &  M.  447. 
As  to  what  is  a  general  power 
within  the  meaning  of  this  section, 
see  Charlton  v.  Atty.-Gen.,  note  (.;), 
ante. 
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deemed  to  be  the  predecessor  or  predecessors,  as  the  case 
may  be"  (c). 

Sect.  6.  "  Provided,  that  no  person  entitled,  at  the  time 
appointed  for  the  commencement  of  this  Act,  to  the  imme- 
diate reversion  in  any  real  property  expectant  upon  the 
determination  of  any  lease  for  life  or  for  years  determinable 
on  life,  shall  be  chargeable  with  duty  in  respect  of  such 
determination,  in  the  event  of  the  same  occurring  in  his 
lifetime." 

Sect.  7.  "  Where  any  disposition  of  property,  not  being  a 
bond  fide  sale,  and  not  conferring  an  interest  expectant  on 
death  on  the  person  in  whose  favour  the  same  shall  be 
made,  shall  be  accompanied  by  the  reservation  or  assurance 
of  or  contract  for  any  benefit  to  the  grantor,  or  any  other 
person,  for  any  term  of  life  or  for  any  period  ascertainable 
only  by  reference  to  death,  such  disposition  shall  be  deemed 
to  confer  at  the  time  appointed  for  the  determination  of  such 
benefit  an  increase  of  beneficial  interest  in  such  property,  as 
a  succession  equal  in  annual  value  to  the  yearly  amount  or 
yearly  value  of  the  benefit  so  reserved,  assured,  or  contracted 
for,  on  the  person  in  whose  favour  such  disposition  shall  be 
made." 
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16  &  17  Vict. 
c.  51 

Persons  now 
beneficially 
entitled  to 
real  property 
subject  to 
leases  for  life, 
not  liable  to 
duty. 


Dispositions 
accompanied 
by  the 

reservation  of 
a  benefit  to 
the  grantor, 
&c,  to  confer 
successions. 


(c)  Sect.  5  relates  to  property 
subject  to  some  charge,  estate  or 
interest,  determinable  on  death, 
and  enacts  in  substance  that  the 
increase  of  benefit  accruing  on  the 
determination  of  such  charge, 
estate  or  interest,  to  the  person 
beneficially  entitled  to  the  pro- 
perty subject  thereto,  shall  be  a 
succession — that  is  to  say,  the  sec- 
tion provides  for  the  case  of  a  per- 
son having  property  relieved  from 
a  burden  by  the  death  of  another. 
It  does  not  therefore  apply  in  a 
case  where  property  is  limited  to 
pass  beneficially,  alternatively  on 
the  lapse  of  a  time  certain  or  on  a 
death,  whichever  shall  first  occur, 


so  as  to  entitle  the  person  to  whom 
the  property  passes,  in  the  event 
of  the  death  first  occurring,  to  pay 
duty  only  on  the  value  of  the 
estate  between  the  death  and  the 
end  of  the  time  limited,  as  being 
"  the  increase  of  benefit "  accruing 
by  reason  of  the  death,  but  he 
must  pay  duty  on  the  whole  value 
of  the  estate  accruing,  as  beiiiL;  a 
succession  within  sect.  2.  Atty.- 
Gen.  v.  Noyes,  8  Q.  B.  D.  125. 
The  determination  of  a  dower,  or 
jointure,  by  death  will  confer  a 
succession  on  the  person  entitled 
to  the  estate  relieved  :  Harding  v. 
Hardin",  2  Giff.  597. 
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16  &  17  Vict. 
c.  51. 

Dispositions 
to  take  effect 
;it  periods 
depending  on 
death,  or 
made  for 
evading  duty, 
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under  the  care 
and  manage- 
ment of  the 
Commissioners 
of  Inland 
Revenue. 


Of  the  Stamp  Duties.     [Pt.  ill.  Bk.  v. 

Sect.  8.  "  Where  any  disposition  of  property  shall  be  made 
to  take  effect  at  a  period  ascertainable  only  by  reference  to 
the  date  of  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  such  disposi- 
tion shall  he  deemed  to  confer  a  succession  on  the  person  in 
whose  favour  the  same  shall  be  made ;  and  where  any  dis- 
position of  property  shall  purport  to  take  effect  presently  or 
under  such  circumstances  as  not  to  confer  a  succession,  but 
by  the  effect  or  in  consequence  of  any  engagement,  secret 
trust,  or  arrangement  capable  of  being  enforced  in  a  Court 
of  Law  or  Equity,  the  beneficial  ownership  of  such  property 
shall  not  bond  fide  pass  according  to  such  disposition,  but 
shall  in  fact  devolve  to  any  person  on  death,  or  at  some 
period  ascertainable  only  by  reference  to  death,  then  such 
last-mentioned  person  shall  be  deemed  to  acquire  the  pro- 
perty so  passing  as  a  succession  derived  from  the  person 
making  the  disposition  as  the  predecessor ;  and  where  any 
Court  of  competent  jurisdiction  shall  declare  any  disposition 
to  have  been  fraudulent  and  made  for  the  purpose  of  evading 
the  duty  imposed  by  this  Act,  it  shall  be  lawful  for  such 
Court  to  declare  a  succession  to  have  been  conferred  on 
such  person  at  such  time  and  to  such  an  extent  as  such 
Court  shall  think  just ;  and  such  last-mentioned  person 
shall  be  deemed  to  have  taken  a  succession  accordingly 
derived  from  the  person  making  such  disposition  as  pre- 
decessor." 

Sect.  9.  "  The  duties  hereinafter  imposed  shall  be  con- 
sidered as  stamp  duties,  and  shall  be  under  the  care  and 
management  of  the  Commissioners  of  Inland  Revenue,  here- 
inafter called  '  The  Commissioners/  who,  by  themselves 
and  their  officers,  shall  have  the  same  powers  and  authori- 
ties for  the  collection,  recovery  and  management  thereof, 
as  are  by  an  Act  passed  in  the  session  holden  in  the 
twelfth  and  thirteenth  years  of  the  reign  of  her  present 
Majesty,  chapter  one,  or  by  any  other  Act  or  Acts,  vested  in 
them  for  the  collection,  recovery  and  management  of  any 
stamp  duties  ;  and  shall  provide  proper  stamps  for  denoting 
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the  rate  per  centum  of  the  duties  payable  under  this  Act ;  and  16  &  17  Vict, 
shall   have   all   other   powers   and   authorities   requisite   for 
carrying  this  Act  into  execution." 

Sect.  10.  "  There  shall  be  levied  and  paid  to  her  Majesty  Duties  on 

successions. 

in  respect  of  every  such  succession  as  aforesaid,  according  to 
the  value  thereof,  the  following  duties  (d)  (that  is  to  say,) 
Where  the  successor  shall  be  the  lineal  issue  or  lineal  ancestor 

of  the  predecessor,  a  duty  at  the  rate  of  one  pound  per 

centum  upon  such  value  (e)  : 
Where   the   successor   shall   be   a    brother   or   sister,    or    a 

descendant   of  a   brother  or  sister  of  the  predecessor,  a 

duty  at  the  rate  of  three  pounds  per  centum  upon  such 

value  : 
Where  the  successor  shall  be  a  brother  or  sister  of  the  father 

or  mother,  or  a  descendant  of  a  brother  or  sister  of  the 

father  or  mother  of  the  predecessor,  a  duty  at  the  rate  of 

five  pounds  per  centum  upon  such  value  : 


(d)  By  the  Customs  and  Inland 
Eevenue  Act,  1888,  51  &  52  Vict, 
c.  8,  s.  21  (1),  it  is  provided  that 
the  following  additional  duties 
besides  those  chargeable  by  this 
section  shall  be  charged  on  succes- 
sions on  deaths  occurring  on  or 
after  July  1st,  1888 ;  viz.  Where 
the  successor  shall  be  the  lineal 
issue  or  lineal  ancestor  of  the  pre- 
decessor, a  duty  at  the  rate  of  ten 
shillings  per  cent,  upon  the  value 
of  the  interest  of  the  successor  ;  in 
all  other  cases  a  duty  of  thirty 
shillings  on  that  interest :  but  this 
additional  duty  is  not  to  be  pay- 
able on  leaseholds  passing  by  Will 
or  devolution  of  law,  or  on  pro- 
perty included  in  an  account  ac- 
cording to  the  value  whereof  duty 
is  payable  under  44  &  45  Vict, 
c.  12. 

(«)  By  sect.  41  of  44  Vict.  c.  12, 
it  is  provided  that :  "  In  respect 
of  any  succession  to  property  ac- 


cording to  the  value  whereof  duty 
shall  have  been  paid  on  the  affi- 
davit or  inventory  or  account  in 
conformity  with  this  Act,  the  duty 
at  the  rate  of  one  pound  per 
centum  imposed  by  the  Succession 
Duty  Act,  1853,  shall  not  be  pay- 
able." The  exemption  in  sect.  41 
applies  not  only  to  duties  payable 
in  connection  with  the  Will  or 
intestacy  which  gives  rise  to  the 
claim  for  stamp  duty,  but  to 
duties  in  connection  with  some 
other  Will  or  intestacy  or  some 
prior  disposition  creating  a  succes- 
sion ;  that  is  to  say,  its  application 
is  not  limited  to  cases  where  the 
succession  duty  which  would  .have 
been  claimable  but  for  the  section 
and  the  duty  the  payment  of  which 
under  stat.  55  Geo.  III.  c.  184,  is 
the  basis  of  the  exemption,  are 
payable  in  respect  of  the  same 
administration  :  Be  Hay  garth's 
Trusts,  22  C.  D.  545. 
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Where  the  successor  shall  be  a  brother  or  sister  of  the 
grandfather  or  grandmother,  or  a  descendant  of  the  brother 
or  sister  of  the  grandfather  or  grandmother  of  the  pre- 
decessor, a  duty  at  the  rate  of  six  pounds  per  centum  upon 
such  value  : 
Where  the  successor  shall  be  in  any  other  degree  of  col- 
lateral consanguinity  to  the  predecessor  than  is  herein- 
before described,  or  shall  be  a  stranger  in  blood  to  him, 
a  duty  at  the  rate  of  ten  pounds  per  centum  upon  such 
value"  (/). 

Sect.  11  "  Where  any  person  chargeable  with  duty  under 
this  Act  in  respect  of  any  succession,  or  chargeable  with 
duty  under  the  Legacy  Duty  Acts  in  respect  of  any  legacy 
bequeathed  to  him  or  her  by  a  testator  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  or  in  respect 
of  the  personal  estate  of  any  person  dying  after  the  same 
period,  shall  have  been  married  to  any  wife  or  husband  of 
nearer  consanguinity  than  himself  or  herself  to  the  pre- 
decessor, testator  or  deceased  person,  then  the  person  taking 
such  succession,  legacy  or  personal  estate,  shall  pay  in  respect 
thereof  the  same  rate  of  duty  only  as  such  his  or  her  wife  or 
husband  would  have  been  chargeable  with  if  she  or  he  had 
taken  the  same." 

Sect.  12.  "  WThere  any  person  shall  take  a  succession  under 
a  disposition  made  by  himself,  then,  if  at  the  date  of  such 
disposition  he  shall  have  been  entitled  to  the  property  com- 
prised in  the  succession  expectantly  on  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement 
of  this  Act,  and  such  person  shall  have  died  during  the 
continuance  of  such  disposition,  he  shall  be  chargeable  with 


(/)  Although  the  status  of  legiti- 
macy will  be  determined  according 
to  the  law  of  the  domicil  of  the 
parents  ;  Re  Goodman's  Trusts,  17 
C.  D.  266.  Skottowe  v.  Young, 
L.  R.  11  Eq.  474  ;  yet  the  mere 
fact  that  illegitimate  children  ac- 
knowledged by  the  parent  may  by 


the  law  of  the  domicil  be  entitled 
to  take  his  property,  will  not  pre- 
vent thembeing  treated  as  strangers 
in  blood  to  their  putative  father  for 
the  purposes  of  this  section,  unless 
the  law  of  domicil  also  legitimates 
them  :  Atkinson  v.  Anderson,  21 
C.  D.  100. 


Pt.  in.  Bk.  v.]     Succession  Duty  Act  1455 

duty  on  his  succession,  at  the  same  rate  as  he  would  have  16  &  17  Vict. 

been  chargeable  with  if  no  such  disposition  had  been  made ; 

but  a  successor  shall  not  in  any  other  case  be  chargeable 

with  duty  upon  a  succession  taken  under  a  disposition  made 

by  himself,  and   no   person    shall  be  chargeable  with  duty 

upon  the  extinction  or  determination  of  any  charge,  estate 

or  interest    created  hy  himself,  unless    at    the  date  of   the 

creation  thereof  he  shall  have  been  entitled  to  the  property 

subjected  thereto  expectantly  on  the  death  of  some  person 

dying  after  the  time  appointed  for  the  commencement  of  this 

Act  "  (g). 

Sect.  13.  "  Where  the  successor  shall  derive  his  succession  Provision  as 
from  more  predecessors  than  one,  and  the  proportional  in-  aeoeSSOrs. 
terest  derived  from  each  of  them  shall  not  be  distinguish- 
able, it  shall  be  lawful  for  the  commissioners  to  agree  with 
the  successor  as  to  the  duty  payable ;  but  if  no  such  agree- 
ment shall  be  made,  the  successor  shall  be  deemed  to  have 
derived  his  succession  in  equal  proportions  from  each 
predecessor,  and  shall  be  chargeable  with  duty  accord- 
ingly "(/i). 

Sect.  14.  "  Where  the  interest  of  any  successor  in  any  Duty  on 
personal  property  shall,  before  he  shall  have  become  entitled  successions. 
thereto  in  possession,  have  passed  by  reason  of  death  to  any 
other  successor  or  successors,  then  one  duty  only  shall  be 
paid  in  respect  of  such  interest,  and  shall  be  due  from  the 
successor  who  shall  first  become  entitled  thereto  in  posses- 
sion ;  but  such  duty  shall  be  at  the  highest  rate  which,  if 
every  such  successor  had  been  subject  to  duty,  would  have 
been  payable  by  any  one  of  them  "  (i). 

(g)  See   as   to   the  construction  this     section,    see    Atty.-Gen.    v. 

of  this  section,  Atty.-Gen.  v.  Sib-  Baker,  4H.&N.  19. 
thorp,  3  H.  &  N.  424.    Atty.-Gen.  (i)  See  Re  Chapman's  Trusts,  2 

v.   Braybrooke,  5    H.  &   N.    488,  H.  &  M.  447.  Atty.-Gen.  v.  Cleave, 

S.  C.  sub  nom.  Lord  Braybrooke  v.  31  L.  T.  N.  S.  86.    Where  an  inte- 

Atty.-Gen.,  9  H.  L.  C.  450.     Atty.-  rest  in  personal  property  has  been 

Gen.  v.  Gardner,  1   H.  &  C.  639.  transmitted  before  it  has  ripened 

Atty.-Gen.  v.  Cecil,  L.  B.  5  Ex.  263.  into    enjoyment,    it    matters    not 

ill)  As  to   the    construction   of  whether  the  person  originally  en- 
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16  &  17  Vict. 
c.  51. 

Duties  payable 
in  respect  of 
transferred 

interests. 


Sect.  15.  "Where,  at  the  time  appointed  for  the  commence- 
ment of  this   Act,  any  reversionary  property  expectant  on 
death  shall  be  vested,  by  alienation  or  other  derivative  title, 
in  any  person  other  than  the  person  who  shall  have  been 
originally  entitled    thereto    under    any   such   disposition    or 
devolution  as  is   mentioned  in   the    second  section   of  this 
Act,  then  the  person  in   whom    such  property  shall  be    so 
vested  shall  be  chargeable  with  duty  in  respect  thereof  as  a 
succession  at  the  same  time  and  at  the  same  rate  as  the 
person  so   originally   entitled   would  have   been   chargeable 
with  if  no  such  alienation  had  been  made  or  derivative  title 
created;  and  where,  after  the  time  appointed  for  the  com- 
mencement   of  this   Act,    any   succession   shall,  before  the 
successor   shall    have    become    entitled    thereto    or   to   the 
income  thereof  in  possession,  have  become  vested  by  aliena- 
tion or  by  any  title  not  conferring  a  new  succession  in  any 
other  person,  then  the  duty  payable  in  respect  thereof  shall 
be  paid  at  the  same  rate  and  time  as  the  same  would  have 
been  payable  if  no  such  alienation  had  been  made  or  derivative 
title  created ;  and  where  the  title  to  any  succession  shall  be 
accelerated  by  the  surrender  or  extinction  of  any  prior  interests, 
then  the  duty  thereon  shall  be  payable  at  the  same  time  and 
in  the  same  manner  as  such  duty  would  have  been  payable  if 
no  such  acceleration  had  taken  place  (k). 


titled  died  before  or  after  the  com- 
mencement of  the  Act,  only  one 
duty  is  payable  on  any  succession 
to  such  property,  whether  such 
duty  be  legacy  or  succession  duty. 
If  the  duty  is  succession  duty  and 
the  interest  has  passed  through 
more  than  one  successor,  then 
under  this  section  the  duty  pay- 
able shall  be  the  highest  that 
would  have  been  paid  by  any  of 
such  successors.  If  the  duty  be 
legacy  duty,  then  under  sect.  18 
no  succession  duty  of  any  kind  is 
payable  :  Atty.-Gen.  v   Littledale, 


L.  E,  5  Ex.  275.  L.  E.  5  H.  L.  290. 
(k)  As  to  the  construction  of 
this  section,  see  Atty.-Gen.  v. 
Gardner,  1  Hurl.  &  C.  639.  Atty.- 
Gen.  v.  Eushton,  2  Hurl.  &  C.  812. 
Atty.-Gen.  v.  Cecil,  L.  E.  5  Ex. 
263.  Atty.-Gen.  v.  Littledale,  L.  E. 
5  Ex.  275.  L.  E.  5  H.  L.  290.  "By 
alienation  or  by  any  title  not  con- 
ferring a  new  succession "  means 
"  either  by  alienation  or  by  any 
title  other  than  alienation,  in  both 
cases  not  conferring  a  new  succes- 
sion." Settlement  after  the  Suc- 
cession Duty  Act :  A.  tenant  for 
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Sect.  16.  "  Where  property  shall  become  subject  to  a  trust 
for  any  charitable  or  public  purposes,  under  any  past  or  future 
disposition,  which,  if  made  in  favour  of  an  individual,  would 
confer  on  him  a  succession,  there  shall  be  payable  in  respect 
of  such  property,  upon  its  becoming  subject  to  such  trusts,  a 
duty  at  the  rate  of  ten  pounds  per  centum  upon  the  amount 
or  principal  value  of  such  property ;  and  it  shall  be  lawful  for 
the  trustee  of  any  such  property  to  raise  the  amount  of  any 
duty  due  in  respect  thereof,  with  all  reasonable  expenses, 
upon  the   security  of  the  charity  property,  at  interest,  with 


16  &  17  Vict, 
c.  51. 

Succession 
subject  to 
trusts  for 
charitable 
or  public 
purposes 
chargeable 
with  duty. 


life.  B.  remainderman  in  fee.  A. 
and  B.  convey  their  estates  for 
money  to  C.  in  fee.  C.  dies  having 
devised  to  D.  in  fee.  D.  pays  duty 
on  his  succession  from  C.  and  then 
sells  :  On  A.'s  death  no  more  suc- 
cession duty  will  be  payable  than 
has  already  been  paid  by  D.  :  Ee 
Cooper  and  Allen's  Contract,  4  C. 
D.  802.  If  a  tenant  for  life  and  a 
remainderman  respectively  mort- 
gage their  interests,  and  the  mort- 
gagees sell,  the  purchaser  takes 
the  remainderman's  succession  by 
alienation  not  conferring  a  succes- 
sion within  sect.  15,  and  will  ac- 
cordingly be  liable  to  duty  on  the 
death  of  the  tenant  for  life  if  he 
still  remains  the  owner,  aliter  if 
he  dies,  for  then  there  is  a  new 
succession,  and  the  successor 
coming  in  under  that  title  will 
have  to  pay  the  succession  duty  : 
Und.  Where  a  succession  is 
alienated,  and  falls  into  possession 
after  the  death  of  the  alienor,  duty 
is  payable  under  this  section  at 
the  same  rate  as  if  no  alienation 
had  been  made,  and  the  alienor 
had  survived  the  falling  into  pos- 
session :  Sol. -Gen.  v.  Law  Rever- 
sionary Interest  Society,  L.  R.  8 
Ex.  233.     Sums  advanced  to  chil- 


dren under  a  power  out  of  funds 
settled  by  marriage  settlement  on 
the  usual  trusts  are  liable  to  suc- 
cession duty  as  a  succession  the 
title  to  which  has  been  accele- 
rated within  the  meaning  of  this 
section  :  Ex  parte  Sitwell,  21  Q. 
B.  D.  466.  But  where  a  tenant 
for  life  and  remainderman  join  in 
disentailing  and  resettling  a  pro- 
perty, and  limiting  an  annuity 
immediately  to  the  remainderman 
during  the  joint  lives  of  himself 
and  the  tenant  for  life,  that  is  not 
an  acceleration  of  interest  within 
this  section  :  Inland  Revenue 
Commissioners  v.  Harrison,  L.  R. 
7  H.  L.  1.  The  successor  from 
whom  duty  is  payable  is  the  per- 
son who  on  the  happening  of  the 
death  eventually  becomes  benefi- 
cially entitled  in  possession ;  that 
which  was  conferred  upon  any 
previous  successor  was  only  an 
expectant  interest,  not  a  succes- 
sion. The  interest  of  an  executor, 
not  being  beneficial,  is  not  a  suc- 
cession within  sect.  2  or  within 
sect.  15  ;  for  sect.  15  imposes  no 
new  duty,  only  a  duty  in  substitu- 
tion for  that  imposed  by  sect.  2  : 
Atty.-Gen.  v.  Littledale,  L.  R.  5 
Ex.  275.     L.  R.  5  H.  L.  290. 
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16  &  17  Vict. 
c.  51. 


Provisions  for 
life  policies 
and  certain 
post  obit 
bonds. 


power  for  him  to  give  effectual  discharges  for  the  money  so 
raised  "  (I). 

Sect.  17.  "No  policy  of  insurance  on  the  life  of  any  person 
shall  create  the  relation  of  predecessor  and  successor  between 
the  insurers  and  the  assured,  or  between  the  insurers  and  any 
assignee  of  the  assured,  and  no  bond  or  contract  made  by 
any  person  bond  fide  for  valuable  consideration  in  money  or 
money's  worth,  for  the  payment  of  money  or  money's  worth 
after  the  death  of  any  other  person,  shall  create  the  relation 
of  predecessor  and  successor  between  the  person  making 
such  bond  or  contract  and  the  person  to  or  with  whom  the 
same  shall  be  made ;  but  any  disposition  or  devolution  of 
the  monies  payable  under  such  policy,  bond,  or  contract,  if 
otherwise  such  as  in  itself  to  create  a  succession  within 
the  provisions  of  this  Act,  shall  be  deemed  to  confer  a 
succession  "  (m). 


(I)  Atty.-Gen.  v.  Montefiore,  21 
Q.  B.  D.  461. 

(»i)  Notwithstanding  the  fact 
that  the  exception  created  by  this 
section  is  limited  to  bonds  and 
contracts  made  by  any  person 
bond  fide  for  valuable  considera- 
tion in  money  or  money's  worth, 
for  the  payment  of  money  or 
money's  worth  after  the  death  of 
any  other  person,  a  contract  for 
valuable  consideration  to  pay 
money  on  the  death  of  the  con- 
tracting party  is  not  within  the 
scope  of  the  Act,  nor  does  such  a 
contract  create  a  succession  or 
make  the  vendor  and  purchaser 
thereunder  predecessor  and  suc- 
cessor within  the  meaning  of  sect. 
2  of  the  Act:  see  Fryer  v.  Mor- 
land,  3  C.  D.  675.  The  17th  sec- 
tion therefore  was  unnecessary, 
and  must  be  treated  as  inserted  in 
the  Act  ex  cauteld.  In  short,  the 
Act  only  grants  a  duty  on  succes- 


sions to  property  by  persons  suc- 
ceeding to  estates  by  gratuitous 
title,  the  only  exception  being  that 
marriage  consideration  is  treated 
as  if  it  were  a  gratuitous  title  :  per 
Jessel,  M.  E.,  ibid.  p.  681 :  the 
words  "  money  or  money's  worth  " 
appearing  to  have  been  selected 
for  the  purpose  of  excluding  the 
marriage  consideration.  Although 
a  purchaser  for  money  or  money's 
worth  of  a  reversion  is  not  within 
the  statute,  yet  if  the  purchase  is 
made  by  trustees  under  a  Will, 
and  paid  for  out  of  the  testator's 
estate,  the  beneficiaries  entitled  to 
the  purchased  estate  are  successors, 
liable  to  duty  when  the  reversion 
falls  into  possession  ;  De  Rechberg 
v.  Beeton,  38  C.  D.  192.  See  also 
Oldfield  v.  Preston,  3  De  G.  F.  & 
J.  398,  in  which  case  it  was  held 
that  there  was  no  succession  as 
between  the  subscribers  to  a  ton- 
tine. 
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Sect.    18.    "  Where  the   whole   succession  or  successions    16  &  17  ^ict- 

c.  51. 
derived   from   the   same  predecessor,  and  passing  upon  any    Exemptions. 

death  to  any  person  or  persons,  shall  not  amount  in  money  or 
principal  value  to  the  sum  of  one  hundred  pounds,  no  duty 
shall  be  payable  under  this  Act  in  respect  thereof  or  of  any 
portion  thereof ;  and  no  duty  shall  be  payable  under  this  Act 
upon  any  succession,  which,  as  estimated  according  to  the 
provisions  of  this  Act,  shall  be  of  less  value  than  twenty 
pounds  in  the  whole  (n),  or  upon  any  monies  applied  to  the 
payment  of  the  duty  on  any  succession  according  to  an}7-  trust 
for  that  purpose,  or  by  any  person  in  respect  of  a  succession, 
who,  if  the  same  were  a  legacy  bequeathed  to  him  by  the 
predecessor,  would  be  exempted  (o)  from  the  payment  of  duty 
in  respect  thereof  under  the  Legacy  Duty  Acts  ;  and  no 
person  shall  be  charged  with  duty  under  this  Act  in  respect 
of  any  interest  surrendered  by  him  or  extinguished  before  the 
time  appointed  for  the  commencement  of  this  Act ;  and  no 
person  charged  with  the  duties  on  legacies  and  shares  of  per- 
sonal estate  under  the  Legacy  Duty  Acts,  in  respect  of  any 
property  subject  to  such  duties,  shall  be  charged  also  with  the 
duty  granted  by  this  Act  in  respect  of  the  same  acquisition  of 
the  same  property  "  (jj). 

Sect.  19.  "  No  legatee  or  other  person  shall,  after  the  time  Leasehold 
appointed  for  the  commencement  of  this  Act,  be  chargeable  be  charged 
under  the  Legacy  Acts  with  duty,  not  then  already  due,  in  Y1*'1  le°acy 
respect   of  any  leasehold  hereditaments  of  any  testator   or  personal 


estate. 


(n)  By  sect.  10,  sub-sect.  2,  of  "  exempted  "  must  be  construed  in 
the  Customs  and  Inland  Reveniie  its  legal  sense,  and  not  as  mean- 
Act,  1889,  it  is  provided  that,  sub-  ing  "  free  from  : "  Atty.-Gen.  v. 
ject  to  the  relief  given  by  sect.  18,  Fitzjohn,  2  H.  &  N.  465.  Be 
succession  duty  shall  be  charged  "Wallop's  Trusts,  1  De  G.  J.  &  S. 
on  successions  under  207.  in  value.  656,  672. 

(o)  The  exemptions  here  referred  (p)  See  Earl  Howe  v.  Earl  of 

to  are  the  special  exemptions  given  Lichfield,  L.  R.  2  Ch.  155.    Atty.- 

by  the  Legacy  Duty  Acts,  and  the  Gen.  v.  Littledale,  L.  R.  5  Ex.  275. 

section  does  not   extend  to  cases  L.  R.  5  H.  L.  290.     Atty.-Gen.  v. 

where  no   duty  was  imposed  by  Mitchell,  6  Q.  B.  D.  548. 
those  Acts ;    in  effect    the  word 
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16  &  17  Vict. 
c.  51. 

Duties  to  be 
paid  on  the 
successor 
becoming 
entitled  in 
possession,  but 
in  the  case  of 
outstanding 
interests,  on 
the  determi- 
nation thereof. 


The  interest 
of  a  successor 
in  real  pro- 
perty to  be 
considered  as 
an  annuity. 
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deceased  person,  as  belonging  to  the  personal  estate  of  the 
testator  or  deceased." 

Sect.  20.  "  The  duty  imposed  by  this  Act  shall  be  paid  at 
the  time  when  the  successor  or  any  person  in  his  right  or  on 
his  behalf,  shall  become  entitled  in  possession  to  his  succes- 
sion, or  to  the  receipt  of  the  income  and  profits  thereof; 
except  that  if  there  shall  be  any  prior  charge,  estate  or 
interest  not  created  by  the  successor  himself,  upon  or  in 
the  succession,  by  reason  whereof  the  successor  shall  not 
be  presently  entitled  to  the  full  enjoyment  or  value  thereof, 
the  duty  in  respect  of  the  increased  value  accruing  upon  the 
determination  of  such  charge,  estate  or  interest  shall,  if  not 
previously  paid,  compounded  for  or  commuted,  be  paid  at 
the  time  of  such  determination ;  and  except  that  in  case 
of  an  annuity  or  property  hereby  made  chargeable  as  an 
annuity,  the  duties  shall  be  paid  by  such  instalments  as  are 
hereinafter  directed  or  referred  to ;  provided  that  no  duty 
shall  be  payable  upon  the  determination  of  any  lease  pur- 
porting at  the  date  thereof  to  be  a  lease  at  rack-rent,  in 
respect  of  the  increase  accruing  to  the  successor  upon  such 
determination  "  (q). 

Sect.  21.  "  The  interest  of  every  successor,  except  as 
herein  provided,  in  real  property,  shall  be  considered  to  be 
of  the  value  of  an  annuity  equal  to  the  annual  value  of  such 
property  (r),  after  making  such  allowances  as  are  hereinafter 
directed,  and  payable  from  the  date  of  his  becoming  entitled 
thereto  in  possession,  or  to  the  receipt  of  the  income  or 
profits  thereof  during  the  residue  of  his  life,  or  for  any  less 


(q)  If,  however,  the  prior  charge, 
estate  or  interest,  created  by  the 
successor  himself,  confers  a  new 
succession,  the  person  who  created 
the  charge  only  pays  the  duty 
upon  the  increased  value  of  his 
estate  when  the  charge,  estate  or 
interest  so  created  ceases  :  Re 
Peyton,  7H.&N.  265,  287. 

(r)  As  to   the   meaning  of  the 


words  "  annual  value  of  such  pro- 
perty," see  Atty.-Gen.  v.  Lord 
Sefton,  2  Hurl.  &  C.  362.  11  H. 
L.  C.  257.  Stock  produced  by  a 
sale  of  real  estate  under  the  Lon- 
don Dock  Act  (39  &  40  Geo.  III. 
c.  47),  subject  to  jointure,  is  real 
estate  :  Shard  v.  Shard,  14  Ves. 
328. 
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period  during  which  he  shall  be  entitled  thereto ;  and  every  16  &  17  Vict 
such  annuity,  for  the  purposes  of  this  Act,  shall  be  valued 
according  to  the  tables  in  the  schedule  annexed  to  this  Act ; 
and  the  duty  chargeable  thereon  shall  be  paid  by  eight  equal 
half-yearly  instalments,  the  first  of  such  instalments  to  be 
paid  at  the  expiration  of  twelve  months  next  after  the  suc- 
cessor shall  have  become  entitled  to  the  beneficial  enjoyment 
of  the  real  property  in  respect  whereof  the  same  shall  be 
payable,  and  the  seven  following  instalments  at  half-yearly 
intervals  of  six  months  each,  to  be  computed  from  the  day 
on  which  the  first  instalment  shall  have  become  due  (s),  pro- 
vided that  if  the  successor  shall  die  before  all  such  instal- 
ments shall  have  become  due,  then  any  instalments  not  due 
at  his  decease  shall  cease  to  be  payable,  except  in  the  case 
of  a  successor  who  shall  have  been  competent  to  dispose  by 
Will  of  a  continuing  interest  in  such  property,  in  which  case 
the  instalments  unpaid  at  his  death  shall  be  a  continuing 
charge  on  such  interest,  in  exoneration  of  his  other  property, 
and  shall  be  payable  by  the  owner  for  the  time  being  of 
such  interest"  (t). 

(s)  By  the  Customs  and  Inland  grafted  on  the  proviso  notwith- 
Revenue  Act,  1888  (51  Vict.  c.  8),  standing  the  successor  becomes 
8.  22,  the  successor  has  the  option  competent  by  his  own  act  after 
of  paying  half  the  succession  duty  the  time  of  his  becoming  sue- 
by  four  ecpual  annual  instalments,  cessor.  The  power  of  a  tenant  in 
commencing  at  the  end  of  a  year  tail  in  possession  to  enlarge  his 
after  entering  upon  enjoyment,  estate  so  that  he  shall  become 
and  the  other  half  either  upon  the  competent  to  dispose  by  Will  of  a 
day  of  payment  of  the  last  of  such  continuing  interest  in  the  entailed 
instalments,  or  by  four  further  property  is  incident  to  the  estate 
annual  instalments,  with  interest  which  such  tenant  takes  under  the 
at  M.  per  cent,  on  the  amount  instrument  creating  the  entail  ; 
remaining  unpaid.  and,  if  he  exercises  the  power,  he 

(t)  It  has   been  held  that  the  must  be  treated,  for  the  purpose 

word  "  competent "  in  this  section  of  succession  duty,  as  if  he  had 

means  to  refer  to  the  successor's  succeeded  to  such  enlarged  estate, 

interest  in  the  property,  and  not  Thus  where  a  tenant  in  tail  exe- 

to  his  understanding :  Atty.-Gen.  cuted    a    disentailing    deed,    and 

v.  Hallett,  2  H.  &  N.  368.     The  died  before  any  instalment  of  duty 

■case  is  within  the   exception  en-  under  the  Act  became  due,  and  his 
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16  &  17  Vict, 
c.  51. 

Rules  for 
valuing  lauds, 
houses,  &c. 


Rule  as  to 
timber. 


Rule  as  to 
advowsons. 


Sect.  22.  "In  estimating  the  annual  value  of  lands  used 
for  agricultural  purposes,  houses,  buildings,  tithes,  teinds, 
rent-charges,  and  other  property  yielding  or  capable  of  yielding 
income  not  of  a  fluctuating  character,  an  allowance  shall  be 
made  of  all  necessary  outgoings  "  (u). 

Sect.  23.  "  Where  timber,  trees,  or  wood,  not  being  cop- 
pice or  underwood,  shall  be  comprised  in  any  succession,  the 
successor  shall  be  chargeable  with  duty  upon  his  interest  in 
the  net  monies,  after  deducting  all  necessary  outgoings  for 
the  year,  which  shall  from  time  to  time  be  received  from 
any  sales  of  such  timber,  trees,  or  wood,  and  shall  account 
for  and  pay  the  same  yearly ;  provided  that  no  duty  shall 
be  payable  on  the  net  monies  received  from  the  sale  of 
timber,  trees,  or  wood  in  any  one  year,  unless  such  net 
monies  shall  exceed  the  sum  of  ten  pounds  ;  provided,  that 
if  the  successor  shall  be  desirous  of  commuting  the  duty, 
and  shall  deliver  to  the  commissioners  an  estimate  of  the 
net  monies  obtainable  by  him  from  the  sale  of  such  timber, 
trees,  and  wood  as  may,  in  a  prudent  course  of  management 
of  the  property,  be  felled  by  such  successor  during  his  life, 
the  commissioners,  if  satisfied  with  such  estimate,  shall 
accept  the  same  and  assess  the  duty  accordingly." 

Sect.  24.  "  A  successor  shall  not  be  chargeable  with 
duty  in  respect  of  any  advowson  or  church  patronage  com- 
prised in  his  succession,  unless  the  same,  or  some  right  of 
presentation,  or  some  other  interest  in  or  out  of  such  ad- 


son  and  devisee  (who  but  for  the 
deed  would  have  been  the  next 
tenant  in  tail)  succeeded  to  the 
property,  he  was:  held  liable  to 
satisfy  the  duty  which  his  father 
ought  to  have  paid.  The  interest 
of  the  lather  became  under  such 
circumstances,  according  to  the 
proviso  in  this  section,  a  "  con- 
tinuing interest,"  of  which  the 
father  was  "  competent  to  dispose 
by   Will,"  and    the    duty  was  a 


"continuing  charge  on  such  inte- 
rest : "  Lord  Lilford  v.  Atty.-Gen.,. 
3  H.  &  C.  239.     2  H.  L.  C.  63. 

(u)  The  successor  is  not  entitled 
under  this  section  to  a  deduction 
for  income  tax  or  the  agent's  charge 
for  collecting  rents  :  Re  Elwes, 
3  H.  &  N.  719  :  nor  to  deduction 
for  reasonable  expenses  of  trustees 
acting  under  authority  of  the 
Will:  Be  Earl  Cowley,  L.  E.  1 
Ex.  288. 
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vowson,  or  church  patronage,  shall  be  disposed  of  by  or  in  16  &  17  Vict. 

concert  with  him  for  money  or  money's  worth,  in  which  case 

he  shall  be  chargeable  with  duty  upon  the  amount  or  value 

of  the  money  or  money's  worth  for  which  the  same,  or  any 

such  presentation  or  interest,  shall  be  so  disposed  of  at  the 

time  of  such  disposal." 

Sect.   25.  "Where  a  successor,  entitled  to  any  real  pro-  Rule  as  to 
perty,  subject  to  any  lease  by  reason  whereof  he    shall  not  subject  to 
be  presently  entitled    to    the    full   enjoyment  thereof,  shall  J^g01*1 
not  have  paid   duty  in  respect  of   the    full  yearly  value   of 
such  property,  he  shall   be  chargeable  with  duty  upon   his 
interest  in  any  fine  or  grassum  or  other  consideration  which 
may  be  received  during  his  life  for  the  renewal  of  any  such 
lease,    or  the  grant  of   any  reversionary  lease  of  the  same 
property." 

Sect.  26.  "The  yearly  value  of  any  manor,  opened  mine,  Rule  as  to 
or  other  real  property  of  a  fluctuating  yearly  income  shall  &c  '  ' 
either  be  calculated  upon  the  average  profits  or  income 
derived  therefrom,  after  deducting  all  necessary  outgoings, 
during  such  a  number  of  preceding  years  as  shall  be  agreed 
upon  for  this  purpose  between  the  commissioners  and  the 
successor,  before  the  first  payment  of  duty  on  the  succes- 
sion shall  have  become  due  ;  or  if  no  such  period  shall  be 
agreed  upon,  then  the  principal  value  of  such  property" 
shall  be  ascertained,  and  the  annual  value  thereof  shall  be 
considered  to  be  equal  to  interest  calculated  at  the  rate  of 
three  pounds  per  centum  per  annum  on  the  amount  of  such 
principal  value." 

Sect.  27.  "  Where  any  body  corporate,  company,  or  society  Duty  payable 

•it  i  j_i        ^y  corpora- 

shall  become  entitled,  as  successors,  to  any  real  property,  the  tions,  &c, 

duty  in  respect  thereof  shall  be  assessed  upon  the  principal  ^j^ rea 
value  of  such  property,  but  shall  be  payable  by  such  instal- 
ments, at  such  times,  and  in  such  manner  as  the  same  would 
be  payable  if  assessed  in  respect  of  property  devolving  on  a 
successor  in  fee  simple ;  and  it  shall  be  lawful  for  such  body 
corporate,  company,  or  society,  or  any  trustee  thereof,  to  raise 
the  amount  of  any  duty  due  in  respect  of  their  succession 
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upon  the  security  thereof,  at  interest,  with  power  for  them  to 
give  effectual  discharges  for  the  money  so  raised  "  (x). 

Sect.  28.  "  If  a  successor,  or  any  person  on  his  behalf, 
upon  becoming  entitled  to  any  copyhold  or  other  real  pro- 
perty, shall  be  subject  to  any  fines,  casualties  of  superiority, 
compositions,  reliefs,  or  charges  incident  to  the  tenure 
thereof,  and  due  in  respect  of  his  succession,  he  shall  be 
entitled  to  have  a  deduction  allowed  to  him  of  the  amount 
of  such  fines,  casualties,  compositions,  reliefs,  or  charges 
from  the  assessable  value  of  his  interest  in  such  copyhold 
or  other  real  property." 

Sect.  29.  "  The  interest  of  any  successor  in  monies  to 
arise  from  the  sale  of  real  property  under  any  trust  for  the 
sale  thereof,  so  far  as  the  same  shall  not  be  chargeable  with 
duty  under  the  Legacy  Duty  Acts,  shall  be  deemed  to  be  per- 
sonal property  chargeable  with  duty  under  this  Act ;  provided 
that  where  such  monies  shall  be  subject  to  any  trust  for  the 
re-investment  thereof  in  the  purchase  of  other  real  property, 
to  which  the  successor  would  not  be  absolutely  entitled, 
such  monies  shall  be  deemed  to  be  real  property,  and  for 
the  purpose  of  this  Act  each  successor's  interest  therein 
shall  be  considered  to  be  of  the  value  of  an  annuity,  payable 
during  his  life,  or  for  any  less  period  during  which  he  shall 
be  entitled,  equal  in  amount  to  the  annual  produce  of  the 
actual  trust  property  at  the  time  of  his  becoming  entitled 
in  possession,  whether  the  same  shall  then  be  the  real 
property  subject  to  the  trust  or  direction  for  sale,  or  any 
property  purchased  in  substitution  for  it,  or  any  inter- 
mediate investment  of  the  produce  of  the  sale  of  the  original 
property." 

Sect.  30.  "  The  interest  of  any  successor  in  personal 
property,  subject  to  any  trust  for  the  investment  thereof  in 
the  purchase  of  real  property  to  which  the  successor  would 
be  absolutely  entitled  shall,  so  far  as  the  same  shall  not  be 


(x)  See   Sol.-Gen.  v.   Law  Keversionary    Interest  Society,    L.    R.  8 
Ex.  233. 
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chargeable  with  duty  under  the  Legacy  Duty  Acts,  be  16  &  17  Vict. 
chargeable  with  duty  under  this  Act  as  personal  property; 
and  personal  property  subject  to  any  trust  for  the  invest- 
ment thereof  in  the  purchase  of  real  property  to  which  the 
successor  would  not  be  absolutely  entitled  shall,  so  far  as  the 
same  shall  not  be  chargeable  with  duty  under  the  Legacy 
Duty  Acts,  be  chargeable  with  duty  under  this  Act  as  real 
property :  and  for  the  purposes  of  this  Act  each  successor's 
interest  therein  shall  be  considered  to  be  of  the  value  of  an 
annuity,  payable  during  his  life,  or  for  any  less  period  during 
which  he  shall  be  entitled,  equal  in  amount  to  the  annual 
produce  of  the  actual  trust  property  at  the  time  of  his 
becoming  entitled  in  possession,  whether  the  same  shall  be 
the  real  property  directed  to  be  purchased,  or  any  inter- 
mediate investment  of  the  personal  property  directed  to  be 
invested  in  such  purchase  "  (?/). 

Sect.  31.  "Where  it  shall  be  required  to  calculate,  for  the  Annuities 

pi-  pit  t\  »  i        under  this 

purposes  either  of  this  Act  or  of  the  Legacy  Duty  Acts,  the  Act  and  the 
value  of  any  annuity,  or  of  any  interest  chargeable  with  duty  jf^to  bg  y 
as  an  annuity,  such  value  shall,  after  the  time  appointed  for  val"ed  ac- 

J  '  .  cording  to  the 

the  commencement  of  this  Act,  be  calculated  according  to  tables  annexed 
the  tables  in  the  schedule  annexed  to  this  Act,  and  not 
according  to  the  tables  in  the  schedule  annexed  to  the  Act 
of  the  Thirty- sixth  year  of  the  Reign  of  King  George  the 
Third,  chapter  fifty-two,  and  such  annuity  or  interest  shall 
be  chargeable  with  duty  accordingly." 

Sect.  32.  "  The  following  provisions  relating  to  the  assess-  Provisions  as 

t  ,        e      -,    .  .  i     i  i        to  the  assess- 

ment   and   payment    of    duty  on    personal    estate,  and   the  ment  0f  per. 

exemption  thereof  from  duty  in  certain  cases,  namely,  the  sonaltv- 

eighth,  tenth,  eleventh,  twelfth,  fourteenth,  and  twenty-third 

sections  of   the   said  Act   of    the  Thirty-sixth   year  of  the 

Reign  of  King  George  the  Third,  chapter  fifty-two,  shall  be 

(y)  In  Re  De  Lancey,  L.  R.  4  is  not  actually  so   applied,  with 
Ex.  345,  5  Ex.  102,  it  was  held  duty  under  the  Legacy  Duty  Acts, 
that  money  left   by  Will  to  be  and  not  under  this  section,  how- 
applied   in   the   purchase   of  real  ever  it  may  devolve, 
estate  is  chargeable,  so  long  as  it 
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applicable  to  the  personal  property  comprised  in  any  succes- 
sion, and  to  the  assessment  and  payment  of  duty  thereon,  as 
if  such  personal  property  were  a  legacy  bequeathed  by  the 
predecessor  to  the  successor,  and  were  subject  to  the  said 
provisions,  and  as  if  the  tables  in  the  said  Act  referred  to 
were  the  tables  in  the  schedules  annexed  to  this  Act"  (z). 

Sect.  33.  "  Where  the  donee  of  a  general  power  of  appoint- 
ment shall  become  chargeable  with  duty  in  respect  of  the 
property  appointed  by  him  under  such  power,  he  shall  be 
allowed  to  deduct  from  the  duty  so  payable  any  duty  he 
may  have  already  paid  in  respect  of  any  limited  interest 
taken  by  him  in  such  property  "  (a). 

Sect.  34.  "In  estimating  the  value  of  a  succession  no 
allowance  shall  be  made  in  respect  of  any  incumbrance 
thereon  created  or  incurred  by  the  successor,  not  made  in 
execution  of  a  prior  special  power  of  appointment,  but  an 
allowance  shall  be  made  in  respect  of  all  other  incumbrances,, 
and  also  in  respect  of  any  monies  which  the  successor  may 
previously  to  his  possession  have  laid  out  in  the  substantial 
repairs  or  permanent  improvement  of  real  property  com- 
prised in  his  succession ;  provided  that  upon  any  successor 
becoming  entitled  to  real  property  subject  to  any  prior  prin- 
cipal charge,  an  allowance  shall  be  made  to  him  in  respect 


(z)  Where  a  person  absolutely 
entitled  to  a  reversionary  interest 
in  personalty  settled  the  same  on 
the  usual  trusts  of  a  marriage  set- 
tlement, and  on  the  reversion  fall- 
ing in,  paid  the  whole  of  the  suc- 
cession duty  which  had  become 
payable  thereon  out  of  his  own 
monies,  it  was  held,  having  regard 
to  this  section,  that  he  was  entitled 
to  be  repaid  out  of  the  corpus  of 
the  fund,  and  to  have  the  trustees 
raise  the  necessary  amount :  Cud- 
don  v.  Cuddon,  4  C.  D.  583.  "  The 
32nd  section  says  this,  that  certain 
provisions  of  the  Legacy  Duty  Act, 
specified  in  the  section,  shall  apply 


'  to  the  personal  property  com- 
prised in  any  succession  and  to  the 
assessment  and  pa)Tment  of  duty 
thereon,  as  if  such  personal  pro- 
perty were  a  legacy  bequeathed  by 
the  predecessor  to  the  successor, 
and  were  subject  to  the  said  pro- 
visions.' That  is,  those  sections 
apply  when  they  have  any  appli- 
cation" :  j>er  Jessel,  M.  E.,  Atty.- 
Gen.  v.  Noyes,  8  Q.  B.  D.  125, 
138. 

(«)  Owners  in  fee  simple  are  not 
equivalent  to  donees  of  a  general 
power  of  appointment  within  the 
meaning  of  this  section  :  Re  Cooper 
and  Allen's  Contract,  4  C.  D.  802. 
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only  of  the  yearly  sums  payable  by  way  of  interest  or  other-  16  &  17  Vict. 
wise  on  such  charge  as  reducing  the  annual  value  pro  tanto 
of  such  real  property"  (b). 

Sect.   35.    "In  estimating  the  value  of  a  succession  no  No  allowance 

allowance  shall  be  made  in  respect  of  any  contingent  incum-  ^spect^f6"1 

brance   thereon :    but   in   the    event   of    such   incumbrance  contingent 

incumbrances, 

taking  effect  as  an  actual   burden   on  the   interest  of  the  unless  they 
successor,  he  shall  be  entitled  to  a  return  of  a  proportionate 
amount  of  the  duty  so  paid  b}r  him  in  respect  of  the  amount 
or  value  of  the  incumbrance  when  taking  effect"  (c). 

Sect.  36.  "In   estimating   the  value  of  a  succession  no  The  duty  on 

n  ini  i  p  !_•  successions  to 

allowance  shall  be  made  in  respect  of  any  contingency  upon  be  caicuiated 
the  happening  of    which   the   property  may  pass   to    some  without  regard 
other  person ;  but  in  the  event  of  the  same  so  passing  the  gencies. 
successor  shall   be  entitled  to  a  return  of  so  much  of  the 
duty  paid  by  him  as  will  reduce  the  same  to  the  amount 
which  would  have  been   payable   by  him  if    such  duty  had 
been  assessed  in  respect  of  the  actual  duration  or  extent  of 
his  interest." 

Sect.  37.  "Where  a  successor  shall  not  have  obtained  the  Provision  for 
whole  of  his  succession  at  the  time  of  the  duty  becoming  ret,^n  of  duty, 
payable,  he  shall  be  chargeable  only  with  duty  on  the  value 
of  the  property  or  benefit  from  time  to  time  obtained  by  him  ; 
and  whenever  any  duty  shall  have  been  paid  on  account 
of  any  succession,  and  it  shall  afterwards  be  proved  to 
the  satisfaction  of  the  commissioners  that  such  duty,  not 
being  due  from  the  person  paying  the  same,  was  paid 
by  mistake,  or  was  paid  in  respect  of  property  which  the 
successor  shall  have  been  unable  to  recover,  or  from  or  of 
which  he  shall  have  been  evicted  or  deprived  by  any  superior 
title,  or  that  for  any  other  reason  it  ought  to  be  refunded, 
the  commissioners  shall  thereupon  refund  the  same  to  the 
person  entitled  thereto." 

(b)  See  as  to  the  construction  of  (c)  As  to  incumbrances  confer- 

this  section,  jRe  Peyton,  7  H.  &  N.      ring  a  new  succession,  see  ante, 
265.  sect.  15,  p.  1456. 
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Sect.  38.  "  Where  any  successor  upon  taking  a  succession 
shall  be  bound  to  relinquish  or  be  deprived  of  any  other 
property,  the  commissioners  shall,  upon  the  computation  of 
the  assessable  value  of  his  succession,  make  such  an  allow- 
ance to  him  as  may  be  just  in  respect  of  the  value  of  such 
property"  (d). 

Sect.  39.  "  Where,  in  the  opinion  of  the  commissioners, 
any  succession  shall  be  of  such  a  nature,  or  so  disposed  or 
circumstanced,  that  the  value  thereof  shall  not  be  fairly 
ascertainable  under  any  of  the  preceding  directions,  or  where, 
from  the  complication  of  circumstances  affecting  the  value 
of  a  succession,  or  affecting  the  assessment  or  recovery  of 
the  duty  thereon,  the  commissioners  shall  think  it  expedient 
to  exercise  this  present  authority,  it  shall  be  lawful  for  them 
to  compound  the  duty  payable  on  the  succession  upon  such 
terms  as  they  shall  think  fit,  and  to  give  discharges  to  the 
successor,  upon  payment  of  duty  according  to  such  com- 
position ;  and  it  shall  be  lawful  for  them,  in  any  special  cases 
in  which  they  may  think  it  expedient  so  to  do,  to  enlarge  the 
time  for  payment  of  any  duty." 

Sect.  40.  "It  shall  be  lawful  for  the  commissioners  to 
receive  any  duty  tendered  to  them  in  advance,  and  to  allow 


(d)  Under  this  section  it  was 
held  that  if  a  tenant  for  life  and 
his  son  the  first  tenant  in  tail 
under  a  Will  or  a  previous  settle- 
ment resettle  the  estate,  and  by 
such  resettlement  an  annuity, 
charged  upon  the  estate,  is  given 
to  the  son  during  his  father's  life, 
and  the  father  dies  and  the  son 
succeeds  to  the  estate  on  which 
the  annuity  is  charged,  there  must 
be,  in  calculating  the  succession 
duty  under  this  section,  an  allow- 
ance made  to  the  son  in  respect  of 
the  amount  of  the  annuity.  Lord 
Braybrooke  v.  Atty.-Gen.,  9  H.  L. 
C.  150.     Commissioners  of  Inland 


Revenue  v.  Harrison,  L.  R.  7  H.  L. 

1.  See  Le  Marchant  v.  Commis- 
sioners of  Inland  Revenue,  L.  R. 
10  Ex.  292  ;  1  Ex.  D.  185.  Contra, 
Atty.-Gen.  v.  Sibthorp,  3  H.  & 
N.  424. 

But  now  by  sect.  10  (1)  of  the 
Customs  and  Inland  Revenue 
Act,  1889  (52  &  53  Vict.  c.  7),  it 
is  provided  that  the  allowance 
under  this  section  38  shall  only  be 
made  in  respect  of  property  which 
the  successor  may  have  acquired 
by  a  title  not  conferring  a  suc- 
cession on  him,  and  which  passes 
from  the  successor  to  some  other 
person. 
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discount  thereon  at  the  rate  of  four  pounds  per  centum  per  16  &  17  Vict. 
annum,  or  at  such  other  rate  as  may  from  time  to  time  be  C'  5L 
directed  by  the  commissioners  of  her  Majesty's  Treasury;  advance, 
and  no  person  by  reason  of  his  having  made  any  payment 
of  duty  in  advance,  shall  be  prejudiced  in  his  right  to  have 
any  repayment  of  duty  made  to  him  to  which  he  may  become 
entitled  under  any  of  the  provisions  of  this  Act." 

Sect.  41.  "It  shall  be  lawful  for  the  commissioners,  in  Power  for 
their   discretion,  upon  application  made  by  any  person  who  JTSSST 
shall  be  entitled  to  a  succession  in  expectancy,  to  commute  future  duties- 
the  duty  presumptively  payable  in  respect  of  such  succession 
for  a  certain  sum  to  be  presently  paid,  and  for  assessing  the 
amount  which  shall  be  so  payable  they  shall  cause  a  present 
value  to  be   set  upon  such  presumptive  duty,  regard  being- 
had  to  the  contingencies  affecting  the  liability  to  such  duty! 
and  the  interest  of  money  involved  in  such  calculation  being 
reckoned  at  the  rate  for  the  time  being  allowed  by  the  com- 
missioners in  respect  of  duties  paid  in  advance ;  and  upon 
the  receipt  of  such  certain  sum  they  shall  give  discharges  to 
the  successor  accordingly  "  (<»). 

(e)  By  sect.  11  of  the  Customs  pectancy,  if  it  were  then  in  poa- 

and   Inland    Revenue   Act,    1880  session,  to  commute  the  duty  pre- 

(43  Vict,  c.  14),  it  is  provided  that  :  sumptively  payable  for  a  certain 
Where  any  legacy  duty  or  succes-  sum   to   be    presently  paid.     For 
sion  duty  shall  be  presumptively  assessing  the  amount  which  shall 
payable  in  respect  of  any  interest  be  so  payable  the  Commissioners 
in  expectancy  upon  the  determina-  shall  cause  a  present  value  to  be 
tion  of  a  life  or  other  temporary  set   upon   the   presumptive   duty, 
interest  in  possession  in  a  legacy  regard  being  had  to  any  contin- 
or  residue,  or  in  personal  property  gencies   affecting  the    liability  to 
comprised  in  a  succession,  and  the  such    duty,   and    the    interest  of 
duty   (if  any)  payable   upon   the  money  involved  in  the  calculation 
life   or  other    temporary   interest  being    reckoned    at    the   rate   for 
should  have  been  fully  paid  and  the    time   being    allowed    by   the 
satisfied,  it  shall  be  lawful  for  the  Commissioners  in  respect  of  duties 
Commissioners  of  Inland  Revenue,  paid  in  advance  under  the   Sue- 
in  their  discretion,  upon  the  ap-  cession    Duty  Act,    1853.     Upon 
plication     of     the      executor     or  the  receipt  of  the  certain  sum  the 
trustee,     or     other     person     who  Commissioners   shall   give   a   dis- 
would  be  accountable  for  the  duty  charge  for  the  duty  accordincdy 
in  respect  of  such  interest  in  ex- 
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16  &  17  Vict.         Sect.  42.  "  The  duty  imposed  by  this  Act  shall  be  a  first 
c'  ol*  charge  on  the  interest  of  the  successor,  and  of  all  persons 

Duty  to  be  a  ....         „    „  ,  , 

first  charge  on    claiming  in  his  right,  in  all  the   real   property  m   respect 
property.  whereof  such  duty  shall  be  assessed ;  and  such   duty  shall 

also  be  a  first  charge  on  the  interest  of  the  successor  in  the 
personal  property  in  respect  whereof  the  same  shall  be 
assessed,  while  the  same  shall  remain  in  the  ownership  or 
control  of  the  successor,  or  of  any  trustee  for  him,  or  of  his 
guardian  or  committee,  or  tutor  or  curator,  or  of  the  husband 
of  any  wife  who  shall  be  the  successor  ;  and  the  said  duty 
shall  be  a  debt  due  to  the  crown  from  the  successor,  having, 
in  the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him,  but 
such  duty  shall  not  charge  or  affect  any  other  real  property 
of  the  successor  than  the  property  comprised  in  such  suc- 
cession :  provided  that  where  any  settled  real  property  com- 
prised in  a  succession  shall  be  subject  to  any  power  of  sale, 
exchange,  or  partition,  exerciseable  with  the  consent  of  the 
successor,  or  by  the  successor  with  the  consent  of  another 
person,  he  shall  not  be  disqualified  by  the  charge  of  duty  on 
his  succession  from  effectually  authorizing  by  his  consent  the 
exercise  of  such  power,  or  exercising  any  power  with  proper 
consent,  as  the  case  may  be,  and  in  such  case  the  duty  shall 
be  charged  substitutively  upon  the  successor's  interest  in  all 
real  property  acquired  in  substitution  for  the  real  property 
before  comprised  in  the  succession,  and  in  the  meantime  upon 
his  interest  also  in  all  monies  arising  from  the  exercise  of 
any  such  power,  and  in  all  investments  of  such  monies  "(f). 

(/)  The  operation  of  the  42nd  Where  a  testator  had  entered 
section  of  the  Succession  Duty  Act  into  a  covenant  to  pay  a  sum  of 
on  an  exercise  of  a  power  of  sale  money  to  the  trustees  of  the  mar- 
is to  shift  the  duty  to  the  purchase-  riage  settlement  free  from  all  de- 
money  or  its  investments  :  Dug-  ductious,  the  trustees  of  the  settle- 
dale  v.  Meadows,  L.  R.  6  Ch.  501.  ment  and  not  the  executors  are 
And  the  operation  of  the  section  liable  for  succession  duty.  Re 
is  the  same  where  the  sale  is  under  Higgins,  31  C.  D.  142. 
the  powers  conferred  by  the  22nd  But  now  as  to  limitation  of  time 
section  of  the  Settled  Estates  Act,  for  recovering  succession  duty,  see 
1877 :  Re  Warner's  Settled  Estates,  post,  p.  1515. 
17  C.  D.  711. 
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Sect.  43.  "  The  commissioners  shall,  at  the  request  of  any   16  &  17  Vict. 
successor,  or  any  person  claiming  in   his   right,  accept   or    '     .'.     . 

J    x  °  o  i  Provision  for 

cause  to  be  made  so  many  separate  assessments  of  the  duty  the  separate 
payable  in  respect  of  the  interest  of  the  successor  in  any  properties, 
separate  properties,  or  in  defined  portions  of  the  same  pro- 
perty, as  shall  be  reasonably  required ;  and  in  such  cases 
the  respective  properties  shall  be  chargeable  only  with  the 
amount  of  duty  separately  assessed  in  respect  thereof:  and 
it  shall  be  lawful  also  for  the  commissioners,  by  their  certifi- 
cates, to  be  issued  in  such  form  as  they  shall  think  fit, 
from  time  to  time  to  declare  that  any  duties  already  assessed, 
whether  collectively  or  distributively,  in  respect  of  any  suc- 
cession, shall  thenceforth  be  charged,  as  to  any  unpaid  instal- 
ments, according  to  any  further  distribution  thereof,  upon 
separate  parts  only  of  the  property  in  respect  of  which  such 
assessment  shall  have  been  made,  in  which  case  the  charge 
of  such  duties  shall  be  thenceforth  limited  according  to  such 
further  distribution." 

Sect.  44.  "The  following  persons,  besides  the  successor,  What  persons 
shall  be  personally  accountable  to  her  Majesty  for  the  duty  f^"t* 
payable  in  respect  of  any  succession,  but  to  the  extent  only 
of  the  property  or  funds  actually  received  or  disposed  of  by 
them  respectively  after  the  time  appointed  for  the  com- 
mencement of  this  Act ;  that  is  to  say,  every  trustee,  guardian, 
committee,  tutor,  or  curator,  or  husband  in  whom  respectively 
any  property,  or  the  management  of  any  property,  subject  to 
such  duty,  shall  be  vested,  and  every  person  in  whom  the 
same  shall  be  vested  by  alienation  or  other  derivative  title  at 
the  time  of  the  succession  becoming  an  interest  in  possession  ; 
and  all  such  trustees,  guardians,  committees,  tutors,  curators, 
husbands,  and  persons  shall  be  authorised  to  compound  or 
pay  in  advance  or  commute  any  duty,  and  retain  out  of  the 
property  subject  to  any  such  duty  the  amount  thereof,  or  to 
raise  such  amount,  and  the  expenses  incident  thereto,  at 
interest  on  the  security  of  such  property,  with  power  to  give 
effectual  discharges  for  the  same,  and  such  security  shall  have 
priority   over   any   charge   or   incumbrance    created    by   the 


made. 
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16  &  17  Vict,     successor  ;  and  in  the  event  of  the  non-payment  of  such  duty 

as  aforesaid  every  person  hereby  made  accountable  shall  be  a 

debtor  to  her  Majesty  in  the  amount  of  the  unpaid  duty  for 

which  he  shall  be  so  accountable  "  (g). 

Notice  of  sue-         Sect.  45.  "The  persons  hereby  made  accountable  for  the 

cession  to  he      payment  of  duty  in  respect  of  any  succession,   or  some   of 

commissioners    them,   shall,  in  the  case  of  personal  property,  at  the  time 

and  a  return  of  ,   ..  .  ,.    -     ,.  ,, 

the  property  of  the  first  payment,  delivery,  retainer,  satislaction,  or  other 
discharge  of  the  same  or  any  part  thereof  to  or  for  the 
successor  or  any  person  in  his  right,  and  in  the  case  of  real 
property  when  any  duty  in  respect  thereof  shall  first  become 
payable,  give  notice  to  the  commissioners  or  to  their  officers 
of  their  liability  to  such  duty,  and  shall  at  the  same  time 
deliver  to  the  commissioners  or  to  their  officers  a  full  and 
true  account  of  the  property  for  the  duty  whereon  they  shall 
respectively  be  accountable,  and  of  the  value  thereof,  and  of 
the  deductions  claimed  by  them,  together  with  the  names  of 
the  successor  and  predecessor,  and  their  relation  to  each 
other,  and  all  such  other  particulars  as  shall  be  necessary  or 
proper  for  enabling  the  commissioners  fully  and  correctly  to 
ascertain  the  duties  due  ;  and  the  commissioners,  if  satisfied 
with  such  account  and  estimate  as  originally  delivered,  or 
with  any  amendments  that  may  be  made  therein  upon  their 
requisition,  may  assess  the  succession  duty  on  the  footing 
of  such  account  and  estimate ;  but  it  shall  be  lawful  for  the 
commissioners,  if  dissatisfied  with  such  account  and  esti- 
mate, to  cause  an  account  and  estimate  to  be  taken  by  any 
person  or  persons  to  be  appointed  by  themselves  for  that 
purpose,  and  to  assess  the  duty  on  the  footing  of  such  last- 
mentioned  account  and  estimate,  subject  to  appeal,  as  herein- 
after provided ;  and  if  the  duty  so  assessed  shall  exceed  the 
duty  assessable  according  to  the  return  made  to  the  com- 
missioners, and  with  which  they  shall  have  been  dissatisfied, 

(g)  The  executor  paying  a  debt  C.  D.  697.     As  to  the  liability  of 

is  not  accountable    as   a    trustee  an  executor  paying  a  legacy  under 

within  the  meaning  of  this  section,  sect.  6  of  36  Geo.  III.  c.  52,  see 

Be    Higgins,    31    C.   D.  142  ;    29  ante,  p.  1411. 
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and  if  there    shall  be  no  appeal  against  such   assessment,   16  &  17  Vict- 

L1  °  _  c.  51. 

then   it    shall   be   in  the    discretion   of  the    commissioners, 

having  regard  to  the  merits  of  each  case,  to  charge  the  whole 
or  any  part  of  the  expenses  incident  to  the  taking  of  such 
last-mentioned  account  and  estimate  on  the  interest  of  the 
successor,  in  respect  whereof  the  duty  shall  be  due,  in 
increase  of  such  duty,  and  to  recover  the  same  forthwith 
accordingly ;  and  if  there  shall  be  an  appeal  against  such  last- 
mentioned  assessment,  then  the  payment  of  such  expenses 
shall  be  in  the  discretion  of  the  court  of  appeal  hereinafter 
appointed  "  (/<). 

Sect.  46.  "  If  any  person  required  to  give  any  such  notice  Penalty  on  not 

giving  notices 

or  deliver  such  account  as  aforesaid  shall  wilfully  neglect  to  of  succession, 

do  so  at  the  prescribed  period,  he  shall  be  liable  to  pay  to  \ua  ^  when" 

her  Majesty  a  sum  equal  to  ten  pounds  per  centum  upon  the  ascertained. 

amount  of  duty  payable  by  him,  or  in  the  case  of  a  succession 

chargeable  with  a  higher  rate  of  duty  than  one  pound  per 

centum  upon  the  value  thereof,  upon  such  less  sum  as  such 

duty,  if  assessable  at  the  rate  of  one  pound  per  centum  upon 

the  value  of  the  succession,  would  amount  to,  and  a  like 

penalty  for  every  month  after  the  first  month  during  which 

such  neglect  shall  continue  ;  and  if  any  person  liable  under 

this  Act  to  pay  any  duty  shall,  after  such  duty  shall  have 

been   finally   ascertained,    wilfully   neglect  to  do    so  within 

twenty-one  days,  he  shall  also  be  liable  to  pay  to  her  Majesty 

a  sum  equal  to  ten  pounds  per  centum   upon  the   amount 

of  duty  so  unpaid,  or  upon  such  less  sum  as   such   duty, 

if  assessable  at  the  rate  of  one  pound  per  centum  on  the  value 

of  the  succession,  would  amount  to,  and  a  like  penalty  for 

every  month  after  the  first  month  during  which  such  neglect 

shall  continue." 

Sect.  49.  "  Every  person  who  under  the  provisions  of  this  Accounting 
Act  may  deliver  any  account   or  estimate   of  the   property  his  accc.Untby 

(h)  By  52  &  53  Vict.  c.  7,  s.  10  under  this  section  they  may,  sub- 

(3),  it  is  provided  that  if  the  Com-  ject  to  appeal,  assess  the  duty  or 

missioners  are  dissatisfied  with  an  proceed  as  this  section  directs, 
account    and    estimate    delivered 
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comprised  in  any  succession  shall,  if  required  by  the  com- 
missioners, produce  before  them  such  books  and  documents 
in  the  custody  or  control  of  such  person,  so  far  as  the  same 
relate  to  such  account  or  estimate,  as  may  be  capable  of 
affording  any  necessary  information  for  the  purpose  of 
ascertaining  such  property  and  the  duty  payable  thereon : 
and  the  commissioners  may,  without  payment  of  any  fee, 
inspect  and  take  copies  of  any  public  book ;  but  all  such 
information  shall  be  deemed  to  be  confidential,  and  the  com- 
missioners shall  not  disclose  the  same,  or  the  contents  of 
any  document  or  book,  to  any  person,  otherwise  than  for  the 
purposes  of  this  Act." 

Sect.  50.  "  It  shall  be  lawful  for  any  accountable  party 
dissatisfied  with  the  assessment  of  the  commissioners,  upon 
giving,  within  twenty-one  days  after  the  date  of  such  assess- 
ment, notice  in  writing  to  the  commissioners  of  his  inten- 
tion to  appeal  against  such  assessment,  and  a  statement  of 
the  grounds  of  such  appeal,  such  statement  to  be  furnished 
within  the  further  period  of  thirty  days,  to  appeal  by  petition 
accordingly  to  her  Majesty's  Court  of  Exchequer  in  Eng- 
land Qih) ,  Scotland,  or  Ireland,  according  to  the  place  in  which 
the  appellant  shall  be  resident ;  and  every  such  Court,  or  any 
judge  thereof  sitting  in  chambers,  shall  have  jurisdiction 
to  hear  and  determine  the  matter  of  such  appeal  and  the 
costs  thereof,  with  power  to  direct,  for  the  purposes  of 
such  appeal,  any  inquiry,  valuation,  or  report  to  be  made  by 
any  officer  of  the  Court,  or  other  person,  as  such  Court  or 
judge  may  think  fit :  Provided,  that  where  the  sum  in  dis- 
pute in  respect  of  duty  on  such  assessment  does  not  exceed 
fifty  pounds,  the  accountable  party  may,  having  given  notice 
of  appeal  and  delivered  a  statement  of  the  grounds  thereof 
as  hereinbefore  directed,  appeal  to  the  judge  of  the  County 
Court  in  England,  the  Sheriff  Court  in  Scotland,  or  the 
Assistant    Barrister's    Court    in    Ireland,    for    the   district, 


(hh)  Now  to  the  Queen's  Bench 
Division  of  the  High  Court  of 
Justice,  by  virtue  of  Judicature 


Act,  1873,  s.  16,  and  the  Order  in 
Council  of  December  16,  1880. 
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county,  or  division  in  which  the  appellant  shall  be  resident,  16  &  17  Vict. 
or  the  property  be  situate ;  and  every  such  judge  shall  have  c'  5L 
jurisdiction  to  hear  and  determine  the  matter  of  such  last- 
mentioned  appeal,  with  the  like  power  and  authority  as  are 
by  this  section  given  to  a  judge  of  her  Majesty's  Court  of 
Exchequer  "  (**). 

Sect.  51.  "Whenever  any  payment  of  duty  shall  be  made  Duty  to  be 
under  this  Act,  the  same  shall  be  entered  in  a  book  to  bp  entered  by  tlie 

1        .   1,1  .      .  commissioners 

Kept  by  the  commissioners  for  this  purpose,  and  the  receiver  in  a  book-  and 
general  of  inland  revenue  or  other  proper  officer  appointed  refeipT^ 
by  the  commissioners,  shall  give  a  receipt  for  the  same  in  be§iven- 
such  form   as   they  shall  think   fit,  and  stamped  with   the 
proper  stamp  for  denoting  the  rate  of  duty,  and  the  commis- 
sioners shall  from  time  to  time  deliver  to  any  person  in- 
terested in  any  property  affected  by  such  duty,  on  applying 
for  the   same  for  any  reasonable  purpose   approved  by  the 
commissioners,  a  certificate  in  such  form  as  they  may  think 
fit,  of  such  payment  "  (k). 

Sect   52.  "Every  receipt  and  certificate  purporting  to  be  Protection  to 
in  discharge  of  the  whole  duty  payable  for  the  time  being  h™^de.. 
in  respect  of  any  succession  or  any  part  thereof  shall  ex-  *""*  ^^ 
onerate  a  bond  fide  purchaser  for  valuable  consideration,  and 
without  notice,   from   such   duty,   notwithstanding  any  sup- 
pression or  misstatement  in  the  account  upon  the  footing 
whereof  the  same  may  have  been  assessed,  or  any  insuffit 
ciency  of  such    assessment;     and   no   bond  fide   purchaser 
of    property   for  valuable    consideration    under   a   title   not 
appearing  to  confer  a  succession    shall   be    subject   to   any 
duty  with  which  such  property  may  be  chargeable  under  the 
provisions  of   this  Act,  by  reason  of   any  extrinsic  circum- 
stances of  which  he  shall  not  have  had  notice  at  the  time  of 
such  purchase." 

(*)  An  appeal  is  given  from  the  4,  the  jurisdiction  of  the  Court  of 

decision  of  the  Court  or  Judge  to  Exchequer     Chamber    has    been 

the  Exchequer  Chamber,  and  then  transferred  to  the  Court  of  Appeal 
to  the  House  of  Lords,  by  stat.  28  (h)  See  Earl  Howe  v    Earl  of 

&  29  Vict.  c.  104,  s.  59.  Now  by  the  Lichfield,  L.  B,  1  Eq.  641      L  R 

Judicature  Act,  1873,  s.  18,  sub-s.  2  Ch.  155. 
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16  &  17  Vict. 
c.  51. 

Courts  in  suits 
for  the  admi- 
nistration of 
property  to 
provide  for 
payment  of 
duty. 

Commence- 
ment of  Act. 


Short  title. 


Stat.  28  &  29 
Vict.  c.  104, 
s.  55,  for 
summary 
proceedings 
for  account 
and  payment 
of  succession 
and  legacy 
duty. 


Sect.  56. 
Summaiy 
proceedings  for 
payment  of 
succession  or 
legacy  duty 
assessed. 


Sect.  53.  "  Whenever  any  suit  shall  be  pending  in  any 
Court  for  the  administration  of  any  property  chargeable  with 
duty  under  this  Act,  or  the  Legacy  Duty  Acts,  such  Court 
shall  provide,  out  of  any  property  which  may  be  in  the  pos- 
session or  control  of  the  Court,  for  the  payment  of  duty  to 
the  commissioners." 

Sect.  54.  "  This  Act  shall  be  taken  to  have  come  into 
operation  on  the  19th  day  of  May,  1853,  and  shall  take  effect 
accordingly." 

Sect.  55.  "  This  Act  may  be  cited  for  all  purposes  as  'The 
Succession  Duty  Act,  1853.'  " 

By  stat.  28  &  29  Vict.  c.  104,  sections  47  and  48  of  the 
16  &  17  Vict.  c.  51  (Succession  Duty  Act),  sections  12,  13, 
14,  and  15  of  22  &  23  Vict.  c.  21,  and  the  1st  section  of  the 
stat.  24  &  25  Vict.  c.  92,  are  repealed,  and  by  sect.  55  it  is 
enacted,  "  If  any  person  accountable  and  chargeable  with 
duty  under  the  Succession  Duty  Act  or  the  Legacy  Duty  Acts 
required  by  the  commissioners  of  inland  revenue  to  deliver 
an  account  under  those  Acts  or  any  of  them  makes  default  in 
doing  so,  the  commissioners  may  sue  out  of  the  Court  of  Ex- 
chequer a  writ  of  summons  commanding  him  to  deliver  an 
account,  and  to  pay  the  duty  and  the  costs  of  the  proceedings, 
or  to  show  cause  to  the  contrary,  and  on  cause  being  shown, 
such  order  shall  be  made  as  seems  just." 

And  by  section  56,  "where,  in  pursuance  of  the  Succession 
Duty  Act  or  the  Legacy  Duty  Acts,  the  commissioners  of 
inland  revenue  make  an  assessment  of  duty,  and  the  duty 
is  not  paid,  and  there  is  no  notice  of  appeal  against  the 
assessment  under  sect.  50  of  the  Succession  Duty  Act  (kk), 
or  of  disputing  the  liability  to  assessment,  the  commis- 
sioners may  sue  out  of  the  Court  of  Exchequer  a  writ  of 
summons  commanding  the  person  liable  for  the  duty,  or  the 
owner  of  any  property  expressly  charged  therewith,  to  pay 
the  duty  payable  by  him  and  the  costs  of  the  proceedings,  or 
to  show  cause  to  the  contrary,  and  on  cause  being  shown, 
such  order  shall  be  made  as  seems  just." 

(kk)  Ante,  p.  1474. 


successions. 
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By  sect.  58,  in  such  proceedings  the  Court  may  refer  the  16  &  17  Vict. 
matter  to  the  proper  officer  for  his  report,  and  may  therefore  gect  rg 
order  a  special  case,  and  may  give  judgment  thereon  subject 
to  proceedings  in  error. 

By  sects.  59  and  60,  in  such  proceedings  by  writ  of  sum-   Sects.  59,  60. 
mons  an  appeal  is  given  to  the  Exchequer  Chamber  (/),  and 
thence  to  the  House  of  Lords. 

By  stat.  52    &  53  Vict.  c.  7,   section   6,   it   is   enacted  52  &  53  Vict. 

J  '  c.  7,  s.  6. 

that —  Estate  duty  on 

(1.)  "Where  the  value  of  any  succession  upon  the 
death  of  any  person  dying  on  or  after  June  1, 
1889,  chargeable  with  duty  under  the  Succession 
Duty  Act,  1853  (m),  and  the  Customs  and  Inland 
Revenue  Act,  1888  (n),  exceeds  10,000/.,  and 
where  the  value  of  any  succession  to  real  property 
under  the  will  or  intestacy  of  any  person  so  dying 
chargeable  with  duty  under  the  said  Act  does  not 
exceed  10,000/.,  but  such  value  together  with  the 
value  of  any  other  benefit  taken  by  the  successor 
under  such  will  or  intestacy  exceeds  10,000/.,  a 
separate  statement  of  the  value  of  the  succession 
shall  be  delivered  to  the  Commissioners  of  Inland 
Revenue  together  with  the  account  to  be  delivered 
under  section  45  (o)  of  the  said  Act." 

{2.)  "  There  shall  be  charged  and  paid  on  every  state- 
ment to  be  delivered  in  conformity  with  this  section, 
in  respect  of  the  value  of  the  succession,  a  duty  of 
1/.  for  every  full  sum  of  100/.  and  for  any  fraction 
of  100/.  over  any  multiple  of  100/.  of  such  value." 

(3.)  Exempts  leaseholds  included  in  an  account  delivered 
according  to  section  38  of  the  Customs  and  Inland 
Revenue  Act,  1881. 

(I)  Now  by  the  Judicature  Act,  (m)  16  &  17  Vict.  c.  51.     See 

1873,s.l8,  sub-s.  4,  the  jurisdiction      Atty-Gen.  v.  Aberdare,   [1892]   2 
of  the  Court  of  Exchequer  Cham-      Q.  B.  684. 
ber   has  been  transferred   to   the  (n)  51  Vict.  c.  8. 

Court  of  Appeal.  (o)  See  ante,  p.  1472. 
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52  &  53  Vict  (4.)  Makes  this  duty  additional  (p). 

c>  7' s'  6'  (5.)  "  The  value  upon  which  the  duty  imposed  by  this 

section  in  respect  of  a  succession  to  real  property  is 
to  be  charged  and  assessed  shall  be  ascertained  in 
accordance  with  the   Succession   Duty  Act,  1853, 
subject  to  the  following  provisions  : 
"  (a.)  In  the  case  of  a  successor  who  is  entitled  to  the  real 
property  comprised  in  his  succession  for   an   estate  in  fee 
simple  or  in  fee  according  to  the  custom  of  any  manor  or  for 
lives  renewable  under  any  custom  or  under  any  lease  for  lives 
or  for  any  estate  in  tail  or  under  an  entail  under  which  he  can 
acquire  the  property  in  fee  simple  without  consent  of  any 
person  or  is  entitled  to  any  such  property  for  life  and  compe- 
tent to  dispose  as  he  shall  think  fit  of  a  continuing  interest 
therein,  the  value  shall  be  the  principal  value  of  such  pro- 
perty based  upon  the  annual  value  estimated  after  making- 
such  allowances  (if  any)  as  ought  to  be  made  under  the  said 
Act.     The  duty  payable  in  respect  of  such  principal  value 
shall  not  in  any  case  exceed  the  amount  which  would  be 
chargeable   upon    an   annuity   equal   to    such    annual    value 
according  to  the  highest  value  in  Table  III.  in  the  Schedule 
of  the  Succession  Duty  Act,  1853  ; 

"  (&.)  In  the  case  of  an  increase  of  benefit  accruing  to  a 
successor  and  chargeable  to  succession  duty  by  reference  to 
sections,  5,  20,  or  25,  of  the  Succession  Duty  Act,  1853  (q), 
where  the  value  of  the  succession  apart  from  the  increase  of 
benefit  shall  exceed  10,000/.,  such  increase  of  benefit  shall  be 
chargeable  with  duty  under  this  section  whatever  may  be  the 
value  thereof ;  and  where  the  value  of  the  succession,  apart 
from  the  increase  of  benefit,  shall  not  exceed  10,000/.,  the 
value  of  such  increase  of  benefit,  as  well  as  of  every  preceding 
increase  of  benefit,  shall  be  added  to  the  value  of  the  succes- 
sion for  the  purpose  of  the  said  duty." 

(2>)  The  effect  of  this  sub-section  of  the  Succession  Duty  Act,  1853 

is  to  incorporate  into  sub-section  (ante,    p.    1446)  ;    Atty.-Gen.    v. 

(1)  the    definition    of    the    term  Aberdare,  [1892]  2  Q.  B.  684. 
"succession"  contained  in  sect.  1  (q)  Ante,  pp.  1450,  1460,  1463. 
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(6.)  The  duty  imposed  by  this  section  shall  in  the  case  52  &  53  Vict. 
of  real  property  be  a  first  charge  thereon  or  on  the 
interest  of  the  successor  therein,  according  as  the 
duty  is  or  is  not  chargeable  on  the  principal  value 
of  such  property,  and  shall  be  paid  in  like  manner 
as  if  the  duty  were  a  part  of  the  succession  duty 
payable  under  section  22  of  the  Customs  and  Inland 
Kevenue  Act,  1888,  and  together  with  the  payments 
in  respect  of  that  duty. 
By  section  7,  the  additional  duty  is  not  to  be  payable  in  Duration  of 
respect  of  the  value  of  the  estate  and  effects  of  any  person  estate  duty. 
dying  on  or  after  June  1,  1896. 

By  section  8,  double  duty  or  interest  is  payable  in  case  of  Double  duty  or 

,    ,.     .  interest  payable 

default.  in  case  0£ 

By  section  9,  the  duties  are  to  be  stamp  duties,  and  the  default- 

.  .-,  Duties  to  be 

required  statements  are  to  be  in  the  prescribed  iorm  (r).  stamp  duties. 

Having  thus  collected  the  principal  statutory  provisions 
now  in  force  with  respect  to  duties  on  legacies  and  succes- 
sions, it  remains  to  point  out,  more  fully,  the  construction 
which  has  been  put  on  these  Acts  by  the  Courts  of  law  and 
equity  :  and  for  this  purpose,  it  is  proposed  to  consider, 
1st,  the  amount  of  duties  payable  ;  2ndly,  on  what  subjects 
the  duties  are  payable  ;  3rdly,  by  whom  the  duties  are 
payable. 

(r)  "  Estate  duty "  is  a  new  duty.  value  of  which  is  referred  to  in 
It  is  an  additional  duty  upon  large  the  words,  "where  the  value  of 
estates  which  pass  in  consequence  'any  succession' exceeds  10,000/.  ;" 
of  a  death,  not  an  additional  pro-  but  "  succession  "  means  any  one 
perty  tax  on  large  benefits  which  succession,  i.e  ,  estate  duty  is  pay- 
are  received  by  individuals  in  able  where  the  value  of  the  one 
consequence  of  a  death.  The  in-  fund  which  passes  upon  the  death 
tention  of  section  5  is  to  give  the  of  a  predecessor,  as  the  result  of 
new  duty  whenever  the  whole  one  disposition  or  devolution  ex- 
estate  of  a  testator  exceeds  10,000?.  ceeds  10,000/.  It  does  not  mean 
without  reference  to  the  amount  that  duty  is  payable  wherever  all 
■taken  by  any  particular  bene-  the  property  whatsoever,  which 
ficiary.  So  also  under  section  6,  passes  upon  the  death  of  the  pre- 
the  whole  fund  and  not  the  decessor,  is  more  than  10,000/.  See 
interest  in  it  of  any  individual  Att.-Gen.  v.  Aberdare,  [1892]  2 
successor  is  the  "  succession,"  the  Q.  B.  684,  690. 
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CHAPTEB    THE    FIRST. 


What  shall  be 
considered  a 
legacy  paid. 


Amount  of 
duty  payable 
in  case  of  a 
legacy  to  hus- 
band and  wife, 
where  the  one 
is  a  child  of 
the  testator, 
and  the  other 
a  stranger. 


AS    TO    THE    AMOUNT    OF    DUTIES    PAYABLE    ON   LEGACIES    AND 
SUCCESSIONS. 

IT  was  formerly  often  material  to  ascertain  under  what  cir- 
cumstances a  legacy  might  be  said  to  be  "  paid,  delivered 
retained,  satisfied  or  discharged,"  within  the  meaning  of  the 
statute. 

But  because  of  the  length  of  time  which  has  elapsed  since 
the  passing  of  55  Geo.  III.  c.  184,  a  mere  reference  to  the 
cases  which  have  been  decided  on  the  meaning  of  the  above 
words  is  considered  sufficient  (a).  And  further,  it  would  seem 
that  cases  which  formerly  escaped  duty  on  the  construction 
put  on  the  above  words  would  now  be  hit  by  the  Succession 
Duty  Act,  and  therefore  qudeunque  via  duty  would  be  paid. 

Formerly,  a  question,  with  respect  to  the  amount  of  the 
duties  payable,  arose  in  the  instance  of  legacies  given  to  a 
husband  and  wife  for  life,  in  a  case  where  the  one  is  of  kin 
to  the  testator,  so  as  to  be  within  the  lower  scale  of  duties, 
and  the  other  a  stranger  in  blood,  so  as  to  be  within  the 
highest  (b). 

But  by  the  11th  section  of  the  Succession  Duty  Act  it 
is  provided  in  the  case  of  legacies  given  to  any  married 
person  by  testators  dying  after  May  19,  1853,  as  well  as  in 
case  of  successions  under  that  Act,  that  duty  shall  be  paid  at 
the  lower  rate  if  the  husband  or  wife  of  such  person  would 


(a)  Atty.-Gen.  v.  Manners,  1 
Price,  411  ;  Atty.-Gen.  v.  Wood,  2 
Y.  &  J.  290  ;  Hill  v.  Atkinson,  2 
Meriv.  45  ;  Coombe  v.  Trist,  1  My. 
&  Cr.  69  ;  Atty.-Gen.  v.  Hancock,  2 


M.  &  W.  563  ;  Atty.-Gen.  v.  Los- 
combe,  5  H.  &  N.  564. 

(6)  Atty.-Gen.  v.  Bacchus,  9  Price,. 
30  ;  Atty.-Gen.  v.  Burnie,  3  Y.  &  J. 
531. 
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have  been  chargeable  on  a  lower  scale  had  the  legacy  been 
given  to  him  or  her  (c). 

It   may  be   remarked,  that   the  Acts  do  not  specify  any  In  what  cases 

duty  is  payable 

time  at  which  the  executor  or  administrator  must  render  on  the  interest 
his  final  or  residuary  account  at  the  stamp  office ;  for  the  principal  of  a 
obvious  reason,  that  the  peculiar  circumstances  of  the  pro-  lesacy- 
perty  of  the  deceased  would,  in  many  cases,  preclude  the 
possibility  of  complying  with  any  such  restriction :  But  the 
duty  must  be  paid  on  the  accruing  profits  and  income  of  the 
effects  of  the  deceased,  from  the  time  of  his  death  to  that  of 
delivering  the  account  and  offering  to  pay  the  duty  at  the 
stamp  office  (d).  In  The  Attorney-General  v.  Cavendish  (e), 
Lord  F.  Cavendish  died  in  October,  1803,  and  on  the  20th 
of  July,  1808,  the  defendant,  as  executor  and  residuary 
legatee,  delivered  in  his  residuary  account  of  the  testator's 
personal  estate  intended  to  be  retained  by  him,  and  offered 
to  pay  the  duty  on  the  residuary  estate,  exclusive  of  the 
interest  which  had  accrued  since  the  testator's  decease, 
3242.  less  than  it  would  have  been  had  the  duty  been  com- 
puted on  the  interest  accrued  :  And  it  was  decided  that  the 
duty  was  payable  on  the  interest  accrued  from  the  death  up 
to  the  time  of  the  delivering  of  the  account. 

So  in  Thomas  v.  Montgomery  (/),  it  was  holden,  that  when 
a  legacy  is  not  paid  at  the  time  appointed  by  the  testator, 
legacy  duty  is  payable,  not  merely  on  the  capital  sum  be- 
queathed, but  on  the  aggregate  amount  of  capital  and  inte- 
rest, which  is  ultimately  received  by  the  legatee  (g). 

But  it  was  holden  by  the  Court  of  Exchequer,  in  The 
Attorney -General  v.  Holbrook  (/i),  that  where  by  a  Will  a 
specific  debt  is  forgiven,  which  is  known  and  ascertained  at 
the  time  of  the  testator's  death,  legacy  duty  is  not  payable 
upon  the  interest  accruing  in  respect  of  such  debt,  between 
the  time  of  such  death  and  the  period  when  the  executors 
close  their  accounts. 

(c)  See  ante,  p.  1454.  (g)  See   also  Accord.     Bate  v. 

(d)  1  Hop.  Leg.  787,  3rd  edit.      Payne,  13  Q.  B.  900,  as  to  profits 

(e)  Wightw.  82.  accruing  on  leaseholds. 

(  f)  3  Russ.  Chanc.  Cas.  582.  (h)  3  Younge  &  Jerv.  114. 
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CHAPTER   THE    SECOND. 


What  are  to 
be  regarded  as 
legacies  pay- 
able out  of 
personalty. 


Leaseholds. 


"What  is  a 
testamentary 
instrument : 


UPON   WHAT    SUBJECTS    THE    DUTIES   AEE    PAYABLE. 

It  has  appeared  that  legacies  of  every  description,  given  by 
Will  or  other  testamentary  instrument  (a),  payable  out  of 
personal  estate,  including  donations  mortis  causa  (b),  and 
whether  given  by  way  of  annuity  or  otherwise  (c),  and  also 
legacies  given  subject  to  contingencies  (d),  are  liable  to  the 
duties  imposed  by  the  statute  55  Geo.  III.  c.  184. 

As  to  leaseholds,  the  Succession  Duty  Act  (s.  19)  provides 
that  after  May  19,  1853,  they  shall  not  be  chargeable  with 
legacy  duty,  but  shall  be  included  in  the  term  "  real  pro- 
perty," and,  as  such,  be  liable  to  succession  duty  (e). 

There  has  already  been  occasion  to  consider  generally  what 
instruments  are  to  be  regarded  as  testamentary  (/).  But  it 
may  be  proper  to  inquire  more  particularly  into  the  question 
with  reference  to  the  legacy  duty. 

In  The  Attorney -General  v.  Jones  (g),  a  man  conveyed  by 
deed,  for  a  nominal  consideration,  his  leasehold  and  personal 
property  to  trustees,  for  the  use  of  himself  for  life,  and  several 
persons  therein  named  at  his  death,  with  a  power  reserved  of 
revocation  or  alteration  of  the  trusts  :  He  never  parted  with 
the  deed,  or  with  any  part  of  the  property  during  his  life ; 
and  he  confirmed  in  most  respects,  such  disposition  of  it  by 
Will  at  his  death  :  And  it  was  holden  by  the  Court  of  Ex- 
chequer (Wood,  B.,  dissentiente),  that  the  two  instruments 


(a)  Ante,  p.  1405. 

(6)  Ante,  pp.  1413,  1443. 

(c)  Ante,  pp.  1408,  1413,  1443. 

(d)  Ante,  p.  1420. 
(c)  Ante,  p.  1459. 

(/)  See  ante,  pp.  93—97.     See 


also  Gaskell  v.  Gaskell,  2  Y.  &  J. 
502  ;  and  the  remarks  by  Wood, 
V.-C.  on  that  case,  4  K.  &  J.  214 
215. 

(g)  3  Price,  368. 
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should  be  considered  as  to  be  taken  and  construed  together 
as  testamentary  instruments,  and  that  the  property  passing 
under  them  should  pass  as  legacies,  and  be  subject  to  duty. 

This  decision  was  questioned  in  subsequent  cases,  but 
the  question  of  its  propriety  has  ceased  to  be  of  any  practical 
importance  since  cases  of  this  kind,  which  occur  after 
May  19,  1853,  will  fall  within  the  operation  of  the  8th  sec- 
tion of  the  Succession  Duty  Act  {h) . 

In  Woodbridge  v.  Spooner  (i),  where  the  deceased,  in  her 
lifetime,  gave  to  the  plaintiff  a  promissory  note  to  pay  him 
or  order  "  on  demand  the  sum  of  100Z.  for  value  received  and 
his  kindness  to  me,"  with  a  verbal  engagement  on  the  part 
of  the  plaintiff,  that  the  note  should  not  be  demanded  until 
after  her  death,  it  was  holden  by  the  Court  of  King's  Bench, 
that  parol  evidence  could  not  be  received  to  show  that  it  was 
not  given  for  a  valuable  consideration :  and  that  such  a  note 
did  not  operate  by  way  of  testamentary  disposition :  nor  was 
it  void  on  the  ground  that  it  was  a  fraud  on  the  legacy  duty, 
that  duty  never  having  attached  upon  it,  and  there  being 
nothing  to  show  that  the  amount  passed  by  way  of  a  donatio 
mortis  causa  (k). 

With  respect  to  the  suggestion  of  fraud  on  the  legacy 
duty,  it  was  said  by  Lord  Lyndhurst  in  Re  Evans  (I),  that 
every  subject  has  a  right  so  to  shape  the  disposition  of 
his  property  as  to  avoid  the  legacy  duty,  if  possible,  and 
that  there  is  no  fraud  in  so  doing,  but  now  to  cases  of 
this  kind  also,  which  occur  after  the   Succession  Duty  Act 

(h)  Ante,  p.  1452.  mark  of  respect,  and  the  other, 
(i)  1  Chitt.  Kep.  661.  S.  C.  3  that  the  enclosed  was  for  her  long 
Barn.  &  Aid.  233.  and  faithful  services,  it  was  held, 
(k)  But  in  a  case  which  oc-  that  the  notes  were,  in  effect,  in- 
curred after  the  Wills'  Act,  where  valid  testamentary  instruments  and 
among  the  testator's  papers  two  void  :  Gough  v.  Findon,  7  Exch. 
letters  were  found,  sealed  and  di-  48. 

rected  "For    Sarah    Gough,    my  (l)  2  Cr.  M.  &  R.221.     See  also 

late   servant,"   each   containing  a  Farquharson  v.  Cave,  2  Coll.  366  ; 

promissory  note  signed   by   him,  Vandenherg  v.  Palmer,  4  K.  &  J. 

and  one  of  the  letters  stated  that  215. 
the  deceased  enclosed   2001.  as  a 
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money  taken 
under  a 
testamentary 
appointment 
by  virtue  of 
a  power : 
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has  come  into  operation,  the  8th  section  of  that  statute 
appears  to  have  been  intended  to  apply  (m). 

The  duties  imposed  by  the  Legacy  Acts  are  payable,  not 
only  upon  a  legacy  payable  out  of  the  personal  estate,  strictly 
considered  of  the  testator,  but  out  of  any  personal  estate 
which  the  testator  had  the  power  of  disposing  of,  as  he  or 
she  might  think  proper:  Thus  in  Re  Cholmondeley  (n),  by 
the  marriage  settlement  of  Mrs.  Cholmondeley,  20,OOOL  was 
vested  in  trustees,  upon  trust  to  pay  the  dividends  to  Sir 
Philip  Francis  for  life,  and  after  his  death  to  Mr.  Cholmon- 
deley for  his  life,  with  remainder  to  Mrs.  Cholmondeley  for 
her  life,  and  with  a  power  of  appointment  amongst  her 
children,  in  case  there  should  be  any  ;  and,  in  default  of 
issue,  to  such  persons  as  she  should  by  Will  appoint,  in  case 
she  died  in  her  husband's  lifetime,  or  by  deed  or  Will,  in 
case  she  should  survive  her  husband ;  and  in  default  of 
appointment,  amongst  her  next  of  kin ;  Mrs.  Cholmondeley 
died  in  her  husband's  lifetime,  having,  by  her  Will,  ap- 
pointed this  sum  of  20,OOOL  to  certain  persons  mentioned 
in  her  Will :  And  the  Court  of  Exchequer  held,  that  legacy 
duty  was  payable  on  the  20,000L :  The  Barons  were  of 
opinion  that,  taking  together  all  the  Acts,  applicable  to  the 
same  subject,  and  passed  in  pari  materia,  and  the  Legis- 
lature in  the  36  Geo.  III.  (o),  and  the  45  Geo.  III.  {p), 
having  described  and  defined  what  they  meant  by  a  legacy,  it 
was  impossible  to  come  to  a  conclusion  that  they  meant  to  use 
that  term  in  a  more  limited  sense  in  the  statute  of  53  Geo.  III. 

In  Piatt  v.  Routh  (q),  John  Eamsden,  by  his  Will  dated 
the  10th  of  March,  1825,  after  giving  various  legacies,  and 
directing  his  real  estates  to  be  sold  and  converted  into  per- 
sonalty, gave  the  general  residue  of  his  personal  estate  to  his 
daughter  Judith  Ann   Piatt,  and   three  other   persons,  his 


(m)  See  ante,  p.  1452,  and  p. 
1443,  note  (</). 

(n)  1  Crompt.  &  Mees.  149.  S. 
C.  3  Tyrwli.  10. 

(o)  See  ante,  pp.  1412,  1413. 


(p)  See  ante,  p.  1440.  See  also 
stat.  8  &  9  Vict.  c.  76,  s.  4,  antey 
pp.  1442, 1443. 

(q)  6  Mees.  &  W.  756. 
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executrix  and  executors,  upon  trust  to  permit  his  said 
daughter  to  receive  the  interest  and  dividends  thereof  during 
her  life,  and  after  her  death  (subject  to  certain  payments  then 
to  be  made)  upon  trust  for  such  person  or  persons,  other  than 
and  except  Joseph  Woodhead  and  Jus  relations,  Moses  Hoper 
and  his  relations,  and  the  relations  of  the  late  husband  of 
his  said  daughter  and  every  of  them,  in  such  parts,  shares, 
and  proportions,  and  in  such  manner  and  form  as  the  said 
Judith  A.  Piatt,  whether  sole  or  covert,  should  by  Will 
appoint,  and  in  default  of  appointment,  in  trust  for  the  next 
of  kin  of  Dyson  Ramsden ;  and  the  testator  declared,  that 
in  case  his  said  daughter  should  intermarry  with  the  said 
Joseph  Woodhead  or  any  of  his  relations,  or  should  reside 
with  or  receive  visits  from  him  or  them,  then  the  bequest 
in  her  favour  should  utterly  cease  :  The  testator  died  in 
May,  1825,  and  his  Will  was  duly  proved  by  his  executrix 
and  executors :  After  his  death,  the  said  Judith  A.  Piatt 
married  George  E.  Piatt,  and  the  interest  and  dividends  of 
the  testator's  residuary  estate  (which  was  very  considerable), 
were  regularly  paid  to  her  until  her  death,  on  the  7th  of 
September,  1837 :  In  April,  1837,  she  made  a  Will,  and 
thereby,  in  exercise  of  the  power  under  her  father's  Will, 
she  gave  10,000/.  consols  to  the  descendants  of  the  before- 
named  Dyson  Ramsden,  and  all  the  rest  of  her  late  father's 
property  to  various  persons,  strangers  in  blood  both  to  her 
father  and  herself :  By  order  of  the  Master  of  the  Rolls, 
a  case  was  stated  for  the  opinion  of  the  Barons  of  the 
Exchequer,  as  well  as  to  the  liability  of  Judith  A.  Piatt's 
Will  to  the  probate  duty  (r),  as  also  as  to  the  legacy  duty 
payable  in  respect  to  the  bequests  contained  in  the  two 
Wills  :  Their  Lordships  thought  that  the  question,  so  far 
as  regarded  the  legacy  duty,  depended  entirely  upon  the 
construction  to  be  put  upon  the  18th  section  of  the  36 
Geo.  III.  c.  52  (s),  which  regulates  the  duty  in  cases  where 
legacies  are  given  subject   to   power    of  appointment ;    and 


(r)  See  ante,  p.  550  (c\  (s)  Ante,  p.  1421. 
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they  were  of  opinion,  that  the  power  under  consideration 
must  be  treated  as  a  general  and  absolute  power  within  the 
meaning  of  that  section :  The  Barons  were  also  of  opinion, 
that  according  to  the  true  construction  of  the  7th  section  of 
the  same  statute  (t),  the  property  subject  to  the  power  was 
personal  estate,  which  Judith  A.  Piatt  had  power  to  dispose 
of  as  she  should  think  fit:  Their  Lordships  accordingly 
certified  to  the  Master  of  the  Rolls  their  opinion,  that,  on 
the  death  of  Judith  Ann  Piatt,  a  duty  of  one  per  cent, 
became  payable  in  respect  of  the  bequest  in  the  Will  of  John 
Ramsden  of  the  residue  of  his  estate  and  effects  to  the  said 
Judith  Ann  Piatt,  after  allowing  any  duty  already  paid  in 
respect  thereof :  And  also  their  further  opinion,  that  legacy 
duty  was  payable  in  respect  of  the  bequest  contained  in  the 
Will  of  the  said  Judith  Ann  Piatt,  at  the  same  rate  at  which 
it  would  have  been  payable,  if  they  had  been  mere  legacies 
given  by  her,  payable  out  of  her  own  personal  estate.  This 
opinion  of  the  Barons  was  afterwards  affirmed  by  the  decree 
of  Lord  Langdale  (u),  and  finally  by  the  decision  of  the 
House  of  Lords  (x). 

In  The  Attorney-General  v.  Brackeribury  (y),  it  was  held 

that   where   the   residuary   legatees   were   the   persons   who 

would  have  been  entitled  in  default  of  appointment,  if  the 

donee  of  the  power  had  exercised  it  by  charging  in  the  first 

instance  his  residuary  estate  with  his  debts  and  legacies,  it 

is  not  competent  for  the  residuary  legatees  to  disclaim  the 

fund  under  the  appointment  and  elect  to  take  under  the  gift 

to  them  in  the  original  instrument,  so  as  to  be  chargeable 

only  with  a  lower  rate  of  duty. 

legacy  charged       In  The  Attorney-General  v.  Pickard  (z),  a  testator  devised 

executioi/of  a"   rea^  estates  to  William  Trenchard  for  life,  with  remainder  to 

J^created     his  first  and  other  sons  in  tail,  with  remainder  to  Thomas 

Pickard  for  life,  remainder  to  his  first  and  other  sons  in  tail, 

(0    Ante,    p.    1412.       See    also  («)   10  CI.  &  F.  257. 

stat.  8  &  9  Vict.  c.  76,  s.  4,  ante,  (y)  1  Hurlst.  &  C.  782. 

pp.  1442,  1443.  («)  3  Mees.  &  Wels.  552. 

0<)  3  Beav.  257. 
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remainder  to  George  Pickard  for  life,  with  remainders  over, 
and  gave  a  power  to  the  several  persons  who,  by  virtue  of 
the  limitations  in  the  Will,  should  be  in  actual  possession 
of  the  estates  by  deed  or  Will,  to  appoint  to  any  woman  or 
women  they  should  marry,  by  way  of  jointure,  rent-charges 
not  exceeding  750L  per  annum  for  life,  to  be  issuing  out  of 
and  chargeable  upon  the  devised  estates,  clear  of  all  taxes, 
and  deductions  whatsoever  :  William  Trenchard  died  with- 
out issue,  and  Thomas  Pickard  entered  into  possession  of 
the  estates,  and  by  his  Will,  charged  them  with  750?.  per 
annum  by  way  of  jointure  to  his  wife  under  the  power,  and  . 
died  without  issue  male  :  whereupon  George  Pickard  entered 
into  possession :  And  the  Barons  of  the  Exchequer  held, 
that  George  Pickard  was  chargeable  (under  45  Geo.  III. 
c.  28,  s.  5,  ante,  p.  1441)  with  legacy  duty  after  the  rate  of 
10Z.  per  cent,  on  the  value  of  the  rent-charge  of  750?.  per 
annum  ;  their  Lordships  being  of  opinion,  that  the  annuity 
in  question,  being  a  legacy,  was  charged  upon  the  real  estates 
by  the  Will  which  created  the  power  to  charge,  in  like 
manner  as  if  the  person,  to  whom  it  was  given  by  the  execu- 
tion of  the  power,  had  been  mentioned  by  name  as  the  object 
of  the  testator's  bounty  in  the  Will  which  gave  the  power. 
And  this  decision  was  afterwards  affirmed  in  the  Exchequer 
Chamber  (a). 

This  case  was  followed  by  that  of  The  Attorney -General 
v.  Henniker  (b),  in  which  it  was  held  by  the  same  Court  to 
make  no  difference  that  by  the  husband's  appointment  of  the 
annuity  by  way  of  jointure  it  was  given  to  the  wife  on  con- 
dition that  she  should  relinquish  her  right  to  dower  (d). 

In   giving    the    judgment    of    the    Court   of    Exchequer  bytheexecu- 
Chamber  in  the  case  of  The  Attorney-General  v.  Pickard    tlonofa 

j  m.  <uiu/[i,    power  created 

(a)  6  Mees.  &  Wels.  438.  would  have  been  payable  on  the   by  decd : 

(b)  7  Exch.  331.  whole  annuity,  or  on  the  amount 
(d)  See  also  Accord.     Sweeting      of  it  after  deducting  the  value  of 

v.   Sweeting,    1    Drew.   331.     The  the  dower.     But  in   Sweetiiv   v. 

Barons   doubted   whether,  if  this  Sweeting,  Kindersley,  V.-C.    was 

condition  had  been  annexed  by  the  of  opinion  there  is  no  "round  for 

original  testator  himself,  the  duty  any  such  doubt. 
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Lord  Denman  intimated  his  opinion,  that  charges  of  this 
nature  would  he  exempt,  if  originally  made  by  deed,  under 
the  proviso  contained  in  stat.  45  Geo.  III.  c.  28,  s.  4(g). 
And  this  opinion  was  subsequently  acted  upon  by  the  Court 
of  Exchequer  in  The  Attorney -General  v.  Lord  Hertford  (/). 
There  A.,  by  deed,  dated  in  1802,  conveyed  certain  lands  to 
trustees,  to  the  use  of  himself  for  life,  remainder  to  B.,  his 
son,  for  life,  with  remainders  over  :  The  deed  contained  a 
proviso,  that  it  should  be  lawful  for  B.,  by  his  last  "Will, 
to  limit  and  appoint  to  the  use  of  himself,  or  any  other 
person  or  persons,  any  annual  sum  or  sums  of  money,  not 
exceeding  the  yearly  sum  of  700Z.,  to  be  charged  upon 
and  payable  out  of  the  lands  included  in  the  deed,  to  com- 
mence from  the  death  of  B.,  and  to  be  either  perpetual 
or  in  fee,  or  payable  for  such  times  and  in  such  manner 
in  all  respects  as  B.  should  think  fit :  B.,  by  his  Will,  by 
virtue  of  this  power,  appointed  an  annuity  of  700/.  a-year  to 
C.  for  her  life,  charged  upon  and  payable  out  of  the  said 
land :  And  it  was  held  by  the  Court  of  Exchequer,  tha 
legacy  duty  was  not  payable  in  respect  of  such  annuity. 

This  decision  occasioned  the  passing  of  the  stat.  8  &  9 
Vict.  c.  76  (g),  which  contains  a  wider  definition  of  a 
legacy,  and  a  narrower  proviso,  than  that  contained  in  the 
statute  of  45  Geo.  III.  And  legacy  duty  has  since  become 
chargeable  on  every  disposition  by  Will,  under  a  power, 
of  money  which  is  payable  out  of  real  estate,  or  a  charge 
thereon,  whether  the  power  was  created  by  deed  or  Will : 
And  it  has  also  been  held  that  the  statute  is  retrospective, 
so  that  the  duty  is  chargeable  on  money  paid  after  the  Act 
came  into  operation,  notwithstanding  the  testator  died 
before  (h) . 

It  will  be  seen  that  in  the  Act  of  Victoria,  the  proviso  at 

(e)  See  ante,  p.  1440.  (h)  Atty.-Gen.  v.  Lord  Hertford, 

(/)  14  Mees.  &  Wels.  284.  3  Exch.  670.    As  to  the  duties  now 

(</)  Ante,  p.  1442.     See  Trevor  payable  on  legacies  charged  on  or 

on   Taxes   of  Succession,   p.    104,  payable  out  of  realty,  see  infra 

105. 
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the  end  of  the  clause  confines  the  exemption  from  duty 
to  money  which,  by  marriage  settlement,  is  subjected  to 
any  limited  power  of  appointment  to  or  for  the  benefit 
of  persons  specially  named  or  described  therein  as  the 
objects  of  the  power,  or  of  their  issue.  And  even  this 
exemption  has  been  practically  repealed  by  the  Succession 
Duty  Act  (*). 

It  has  appeared  (A),  that  legacies  of  every  description  of  Duties  on 
the  value  of  20?.  or  upwards,  given  out  of  or  charged  upon  0ut  of,  or 
real  or    heritable  estate  (I),   or  out  of  any  moneys  to  arise  cuarse',1  °n> 
by  sale,  mortgage,  or  other  disposition  of  real  or  heritable 
estate,  or  any  part  thereof,  and  also  the  clear  residue,  when 
given  to  one  person,  and  every  share  of  the  clear  residue, 
(when  given  to  two  or  more  persons,)  of  the  moneys  to  arise  land  directed 
from  the  sale,  mortgage,  or  other  disposition  of  any  real  or  t0   e  so  l  : 
heritable  estate  directed  to  be  sold,  mortgaged,  or  otherwise 
disposed  of,  by  any  Will  or  testamentary  instrument,  where 
such  residue  or  share  shall  amount  to  20L  or  upwards,  are 
subjected  to  the    stamp   duties  (in).      With  respect   to  the 

(i)  See  Trevor  on  Taxes  of  Sue-  enure  to  the  use  of  the  nephew, 

cession,  187.  and  the  nephew  in  the  course  of 

(k)  Ante,  pp.  1405,  1406.  the   following   year  having  exer- 

(l)  No  legacy  duty  is  payable  on  cised  his    option,  and  transferred 

the  value  of  personal  estate  given  the  consols,  it  was  held,  in  The  At- 

up  by  one  legatee  to  another  under  torney- General    v.    Wyndham,    1 

the  doctrine  of  Election  [ante,  p.  Hurl.  &  C.  571,  that  the  defendant, 

1304  et  seq.)  :    But  when  the  tes-  the  executor  of  the  last  surviving 

tator  devises  his  own  real  estate  trustee,  was  liable  to  pay  duty  on 

to  A.,  and  bequeaths  A.'s  personal  the  10,000Z.  consols  at  the  rate  of 

estate   to   B.,  the   legacy  duty  is  two-and-a-half  per  cent.  ;  for  that 

payable  on  the  value  of  the  per-  the  money  arose  by  a  "  disposition  " 

sonal    estate    so    charged    on   the  of  the  testator's  real  estate,  within 

testator's   real    estate  :    Laurie  v.  the  meaning  of  the  stat.  48  Geo.  3, 

Glutton,  15   Beav.    131.      Where,  c.  149,  sect.  2.     See  ante,  p.  1442. 
however,  a  testator  died  in  1811,  (m)  See  also  stat.  45  Geo.  3,  c. 

having  devised  lands  to  his  nieces  28,  ante,  p.  1440,  and  stat.  8  &  9 

as  tenants  in  common  in  fee,  with  Yict.  c.  76,  s.  4,  ante,  p.  1442.    But 

a  proviso  that  if  his  nephew  should  now  by  sect.  21   (2)  of  51  &  52 

transfer  10,000L  consols  into  the  Vict.  c.  8,  it  is  enacted  that  legacies 

names  of  trustees  for  the  benefit  payable   out  of  or  charged  upon 

of  the  nieces,   the  lands    should  real  estate  or  the  proceeds  thereof 
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construction  of  this  part  of  the  statute  of  the  55  Geo.  III. 
c.  184,  the  Court  of  Exchequer,  in  Re  Evans  (n),  decided 
that  where  there  is  a  bequest  of  real  property  to  trustees 
and  a  discretion  given  to  them  to  sell  or  not  to  sell,  as  they 
shall  think  best  for  the  cestuis  que  trust,  the  duty  does  not 
attach,  notwithstanding  the  trustees  shall  have  exercised 
their  discretion  by  an  actual  sale ;  for  that  a  sale  made 
under  a  discretion  given  to  trustees  to  sell  and  distribute  the 
proceeds,  but  without  any  positive  direction  imposing  on 
them  the  obligation  of  selling,  is  not  to  be  considered  a  sale 
directed  by  the  testator,  within  the  meaning  of  the  statute. 
This  case  has  been  regarded  by  the  Court  of  Exchequer  as 
overruled  by  the  cases  of  The  Atty.- General  v.  Mangles  (o),. 
and  the  Atty. -General  v.  Simcox  (p),  and  it  was  considered 
to  be  fully  established  that  if  an  actual  scde  takes  place,  the 
proceeds  are  liable  to  duty,  whether  the  sale  is  made  by 
the  trustees  under  an  absolute  direction  given  to  the  trustees 
to  sell  at  all  events,  or  under  a  direction  given  to  them 
to  sell  in  case  they  shall  deem  it  expedient  to  do  so  (q). 
However,  a  contrary  doctrine  seems  to  have  been  main- 
tained in  the  case  of  The  Advocate-General  v.  Smith  (r), 
in  the  House  of  Lords,  where  Lord  St.  Leonards  said  he 
thought  the  case  of  In  re  Evans  had  been  rightly  decided, 
and  he  denied  that  it  had  ever  been  overruled.  It  has  also 
been  held,  that  if  a  real  estate  is  sold  under  the  general  power 
of  the  Court  of  Chancery  to  direct  a  sale  for  satisfying 
charges,  no  legacy  duty  is  payable,  although  the  Will  con- 
tains a  discretionary  power  to  trustees  to  sell  (.s). 

Again,  where  the  trustees  have  a  discretion  to  sell  or  not 
to  sell,  and  they  think  fit  not  to  sell,  the  legacy  duty  does  not 

are  not    to    be    chargeable    with  by  Parke,  B. 

legacy  duty  but   with   succession  (r)  1  Macij.  H.  of  L.  760. 

duty.  (s)  Hobson   v.   Neale,   8  Exch. 

(w)  2  Cr.  M.  &  R.  206.  368.     17  Beav.  178.     Secus,  where 

(o)  5  M.  &  W.  120.  the  sale  is  ordered  by  the  Court, 

(p)  1  Exch.  749.  in  consequence  of  the  directions  in 

(q)  See  1  Exch.  765,  766,  768,  testator's  Will  :  Harding  v.  Hard- 

Atty.-Gen.  v.  Metcalfe,  6  Exch.  43,  ing,  2  Gift'.  597. 
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attach  (0-  And  consequently,  in  every  Will  of  this  kind, 
where  no  actual  sale  takes  place,  a  question  of  construction 
arises,  viz.,  whether,  taking  the  Will  altogether,  there  is  a 
direction  to  the  trustees  to  convert  the  estate  into  money ;  or 
whether  it  is  really  left  in  their  discretion,  not  to  convert  it 
into  money,  hut  to  leave  it  as  land.  The  words  of  discretion 
may  be  so  controlled  as  to  show  that  they  are  only  in  semblance 
words  of  discretion,  and  in  reality  words  of  direction  (it)  ;  and 
if  they  are  of  the  latter  description,  the  legacy  duty  will  attach 
under  the  Act,  notwithstanding  the  cestui  que  trust  in  fact 
takes  the  property  in  statu  quo,  and  the  trustees  do  not 
convert  it  into  money  by  sale,  according  to  the  directions  of  the 
Will,  there  being  no  claim  to  render  such  sale  necessary  (x). 

If  a  testator  devises  real  estate  to  trustees  with  directions 
to  sell  it,  and  invest  the  money  arising  from  such  sale  in  the 
purchase  of  other  real  estate,  no  duty  is  payable,  though  the 
estate  be  sold,  and  the  proceeds  paid  to  the  person  entitled 
to  the  estate  to  be  bought  (y). 

It  was  held  by  Lord  Cottenham  in  The  Attorney-General  Tolls. 
v.  Jones  0),  that  the  profits  arising  from  the  tolls  of  a  light- 
house are  real  estate,  and  not  subject  to  legacy  duty. 

These  and  similar  questions  have  obviously  lost  their 
importance  since  the  Succession  Duty  Act  has  taxed  all  real 
estate  equally  with  personalty. 

In    The   Attorney-General   v.   Jackson  (a),    the   testator,   Duty  on  a 

bequest  of 

Samuel  Jackson,  gave  a  life  estate  m  his  freehold  property  rent-charge, 
to  Charlotte  Troughton,   and   after   her  death,  and   in  the  ^mt*'  K"~' 
event  of  her  husband,  Joseph  Troughton,  surviving  her,  he 

(t)  Atty.-Gen.  v.  Mangles,  5  M.  cate-General,    10     CI.    &     F.    1 

&  W.  120.  Accord. 

(u)    Advocate-General  v.  Earn-  (y)  Mules  v.  Jennings,  8  Exch. 

say's  Trustees,  2  Cr.  M.  &  R.  224,  830.      Heal  v.    Knight,    8   Exch. 

note  (a).  839,  note  (a). 

(x)    Atty.-Gen.    v.    Holford,    1  (*)  1  Mac.  &  G.  574. 

Price,  426.     Williamson  v.  Advo-  («)  2  Crompt.  &  Jerv.  101. 

W.E. — VOL.    II.  Q    Q 
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gave  him  "  one  annuity  or  yearly  rent-charge "  of  500/. 
a-year,  payable  quarterly,  out  of  his  real  estate,  with  a  land- 
lord's power  of  distress  and  entry,  and  subject  to  that 
annuity,  he  gave  his  real  estate  in  moieties  to  Handle 
Jackson  and  William  Jackson,  Handle  Jackson  having  an 
estate  in  fee,  and  William  Jackson  an  estate  for  life  :  The 
question  was,  whether  the  annuity  of  500/.  a-year,  thus 
given  to  Joseph  Troughton,  was  to  be  considered  a  legacy 
within  the  meaning  of  the  Acts  of  Parliament  imposing 
duties  on  legacies :  It  was  contended,  on  behalf  of  the 
defendants,  that  the  subject-matter  was  in  fact  real  property  ; 
that  it  was  a  rent-charge,  i.  c,  a  freehold  interest  in  the 
party  in  whose  favour  it  was  granted ;  that  it  was  as  much 
so,  as  far  as  related  to  the  500/.  per  annum,  as  the  estate 
out  of  which  it  issued ;  and  that  it  was  not  the  intention 
of  the  Legislature,  in  imposing  the  legacy  duties,  to  impose 
any  duty  whatever  upon  real  property  :  But  the  Court  of 
Exchequer  held,  that  the  annuity  in  question  fell  precisely 
within  the  terms  made  use  of  by  the  Legislature  in  the 
stat.  55  Geo.  III.  c.  184,  with  respect  to  gift  by  way  of 
annuity,  viz.  "all  gifts  of  annuities,  or  by  way  of  annuity, 
or  of  any  partial  interest  or  benefit,  out  of  any  such  estate 
or  effects  as  aforesaid  "  (b),  and  was  therefore  liable  to  the 
duty  (c). 

But  in  Shirley  v.  Lord  Ferrers  (d),  a  testator  devised  certain 
estates  to  the  use  of  trustees  for  the  term  of  500  years,  and 
subject  thereto,  to  the  use  of  other  trustees,  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first  and  other 
sons  of  C.  S.  (then  an  infant),  with  divers  remainders  over, 
and  he  directed  that  the  trustees  of  the  term  should,  after 
paying  certain  annuities,  apply  so  much  of  the  rents  and 
profits  of  the  estate  as  they  should  think  fit  (not  exceeding 
in  any  one  year  a  certain  amount),  in  aid  of  another  fund, 

(b)  Ante,  p.  1408.  K.  B.  recognized  and  acted  on  this 

(c)  See  also  Stow  v.  Davenport,      decision. 

5  B.  &  Adol.  359.     2  Nev.  &  M.  (d)  1  Hull.  Ch.  C.  167. 

805,  in  which  case  the  Court  of 
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to  the  maintenance  and  education  of  C.  S.,  until  she  should 
attain  twenty-one  or  marry,  and  that  they  should  accumulate 
the  surplus  rents  and  profits  for  the  benefit  of  C.  S.  when 
she  should  attain  twenty- one  or  marry,  and  if  she  died  under 
twenty-one  and  unmarried,  then  for  the  benefit  of  the  parties 
entitled  under  the  subsequent  limitations  of  the  estates,  and 
that  upon  her  attaining  twenty-one  or  marrying,  they  should 
during  her  lifetime,  pay  the  surplus  rents,  after  paying  the 
annuities,  to  her  for  her  separate  use :  It  was  contended,  on 
behalf  of  the  Crown,  that  the  trust  for  maintenance  amounted 
to  "  a  gift  by  way  of  annuity,"  or  "to  a  partial  interest  or 
benefit :  "  But  it  was  held,  by  Lord  Lyndhurst  that  the 
sums  annually  applied  out  of  the  rents  and  profits,  under 
the  trusts  of  the  term,  to  the  maintenance  and  education 
of  C.  S.  until  her  marriage,  were  not  liable  to  legacy  duty  (c) : 
And  his  Lordship  expressed  his  opinion,  that  nothing  but 
what  is  a  charge  upon  the  estate  of  another  person  is  within 
the  Act(/). 

Legacies  of  personal  estate  to  be  laid  out   in  land  were  Duty  on 

..-,.,  „  .  legacies  to  be 

within  the  scope  of  the  Acts,  prior  to  the  statute  36  Geo.  III.  laid  out  in 
c.  51,  imposing  a  stamp  duty  on  receipts  (g)  :  And  there  is    an  ' 
no    reason   for    excepting   this    class    of  legacies    from    the 
operation  of  the  retrospective  schedules  (It). 

It  was  holden  in  the  case  of  Izon  v.  Butler  (i)  that  a  be-  Duty  on  a 
quest  by  the  obligee  of  a  bond  to  the  obligor  in  these  terms,  infof  forgTve- 
"  I  remit  and  forgive  to  Thomas  Whithurst  the  sum  of  5001.  nessof  adebt- 
which  he  stands  indebted  to  me  on  his  bond,  and  I  direct 

(e)  Succession  duty  would  now,  subject  to  legacy  duty, 

however,  be  chargeable  under  such  (g)  Be  De  Lancey,  L.  R.  4  Ex. 

circumstances  by  virtue  of  16  &  17  345.    See  ante,  p.  1409.    As  to  lia- 

Vict.  c.  51.  bility  to  succession  duty,  see  sect. 

(/)  See  Swabey  v.  Swabey,  15  30,  of  16  &  17  Vict.  c.  51,  ante,  p. 

Sim.  502  (ante,  p.  540),  as  to  money  1464. 

belonging    to    the    testator,    and  (h)    Atty.-Gen.   v.   Hancock,    2 

charged   on  his   own  real   estate,  Meea.  &  W.  563. 

continuing   a  charge  so  as  to  be  (i)  2  Price,  34. 

Q  Q  2 
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the  said  bond  to  be  delivered  up  to  him  and  cancelled,"  was 
merely  a  personal  legacy,  and  subject  to  the  incidents  affect- 
ing legacies.  And  accordingly,  in  The  Attorney-General  v. 
Holbrook  (j),  the  obligee  of  a  bond,  after  the  death  of  one 
James  Willis,  the  principal  therein,  but  during  the  life  of 
the  surety,  who  was  the  testator's  brother,  made  his  Will, 
containing  the  following  directions  relative  to  the  bond :  "I 
hereby  forgive  the  bond  debt,  both  principal  and  interest, 
due  to  me  and  entered  into  by  James  Willis  and  my  brother 
James  Holbrook  with  and  for  him,  for  the  said  James  Willis's 
paying  me  the  principal  sum  of  4,C00Z.  and  interests,  &c,  &c, 
and  do  order  the  said  bond,  at  my  decease,  to  be  delivered 
up  and  cancelled :  "  The  interest  upon  the  bond  was  paid 
up  to  the  death  of  the  testator,  whom  his  brother,  James 
Holbrook,  survived  :  And  it  was  holden  that  this  was  a  legacy, 
whereon  legacy  duty  was  payable  by  James  Holbrook. 


Whether  duty 
payable  on  a 
bequest  to 
creditors. 


In  Foster  v.  Ley  (h),  where  a  testatrix  bequeathed  property 
in  trust  to  pay  off  the  debts  of  her  first  husband  that  could 
be  legally  and  satisfactorily  proved  against  him,  as  it  was  her 
will  and  desire  that  the  same  should  be  discharged,  the  Court 
of  Common  Pleas  held,  that  the  creditors  ought  to  pay  the 
legacy  duty  on  their  several  debts.  But  in  Williamson  v. 
Naylor  (I),  where  a  testator  by  his  Will  declared  that  one- 
fifth  of  the  residue  of  his  personal  estate  should  be  divided 
amongst  certain  of  his  creditors,  named  in  a  schedule  to  his 
Will,  and  the  schedule  contained  both  the  names  of  the 
creditors,  and  the  debts  due  to  them  respectively,  the  remedy 
for  the  recovery  of  which  was  barred  by  the  Statute  of 
Limitations ;  it  was  held  by  Lord  Lyndhurst,  C.  B.,  and 
afterwards  by  Alderson,  B.,  that  the  parties  so  named  in  the 
schedule  were  not  to  be  considered  as  legatees  but  as  credi- 
tors ;  for  that  the  bequest  was  not  a  legacy  subject  to  the 


(j)  3  Y.  &  J.  114.  S.  C.  12 
Price,  407. 

(k)  2  Bingh.  X.  C.  269.  See 
O'Connor  v.  Haslarn,  5  H.  L.  C.  170, 


174.     S.  C.  cited  nomine  Richards 
v.  Foster. 

(/)  3   Y.   &    C.    208.     Ante,   p. 
1074. 
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payment  of  legacy  duty,  but  a  trust  created  by  the  testator  in 
satisfaction  or  reduction  of  debts,  the  remedy  for  the  recovery 
of  which  was  barred  by  the  statute  (m).  Nevertheless,  in 
Turner  v.  Martin  (n),  where  a  testator  who  was  a  certificated 
bankrupt,  directed  his  executors  to  pay  in  full  all  his  creditors 
who  had  proved,  it  was  held  by  Lord  Cranworth,  C,  that  the 
legacy  duty  was  payable  on  the  amount  which  the  testator 
had  directed  to  be  paid  to  the  official  assignee  for  that 
purpose:  for  that  the  testator  must  be  regarded  as  having 
conferred  a  mere  bounty  on  the  creditors. 


on  a 


In  a  case  before  Shadwell,  V.-C,  Re  Franklin's  Charity  (0),  Duty  vu 
Joseph  Franklin  bequeathed  to  the  poor  of  the  parish  of  '«*warg»en 
Haddenham  50/.  per  annum  for  ever,  to  be  laid  out  in  *  *°  '** 
bread  at  Christmas,  and  distributed  by  the  minister  and 
churchwardens  to  the  most  needy  objects  in  the  parish  :  And 
the  testator  charged  all  his  leasehold  and  personal  property 
with  this,  amongst  other  legacies  :  And  his  Honor  held,  that 
this  was  a  legacy  on  which  duty  ought  to  be  paid  ;  on  the 
ground  that,  although  it  was  not  expressed  to  be  given  to  any 
individual,  yet,  in  effect,  it  was  given  in  such  a  manner,  as 
that  the  executor  held  it  in  trust  for  certain  purposes  :  And 
his  Honor,  in  giving  his  judgment,  observed,  that  where 
legacies  have  been  given  to  treasurers  of  hospitals,  and  other 
charitable  institutions,  it  has  been  considered  as  a  matter  of 
course  to  pay  the  duty. 

But  in  Re  Wilkinson  (p),  the  Barons  of  the  Exchequer 
held,  that  executors  cannot  be  called  upon  to  pay  legacy 
duty  upon  the  whole  of  a  residue  bequeathed  to  them  in  trust 
to  divide  the  interest  "among  poor  pious  persons,  male 
or  female,  old  or  infirm,  in  ten  or  fifteen  pounds,  as  they 
see   fit,  not   omitting   large   and   sick   families,    if  of  good 

(m)  See  also  Phillips  v.  Phillips,  (0)  3  Younge  &  Jerv  544      S  C 

3  Hare,  290.  3  Sim.  147. 

(n)  7  De  G.  M.  &  G.  429.     See  (p)  1   Op.    Mees.  &  Rose.    142 

also  Re  Sowerby's  Trusts,  2  Kay  S.  C.  4  Tyrwh.  514 
&  J.  C30. 
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character  "  (q).  This  judgment,  which  was  afterwards  affirmed 
in  the  Exchequer  Chamber  (/•),  has  been  regarded,  in  effect,  as 
having  overruled  the  above  decision  of  the  Vice-Chancellor  : 
And  it  has  been  observed,  that  the  11th  section  of  the  statute 
36  Geo.  III.  c.  52  (s),  on  which  much  stress  was  laid  by  the 
Barons,  and  the  Judges  in  error,  does  not  appear  to  have  been 
brought  under  his  Honor's  notice,  in  the  argument  of  the 
case  before  him. 

However,  in  The  Attorney-General  v.  Fitzgerald  (t),  where 
the  testator  gave  his  residuary  estate  (which  amounted  to 
13,000/.)  to  his  executors  to  be  by  them  appropriated  to  the 
education  of  the  children  of  the  poor  in  Ireland,  principally 
those  in  or  about  Limerick;  the  same  learned  Judge  held 
that  legacy  duty  was  payable  on  the  residue.  And  his 
Honor  said,  that  there  was  a  material  distinction  between 
the  case  of  Re  Franklin's  Charity  and  the  case  of  lie 
Wilkinson :  That  in  the  former  there  was  a  gift  of  a 
perpetual  annuity  of  50/.  to  be  disposed  of  in  charity ;  in  the 
latter,  the  Judges  seem  to  have  considered  that  there  was  a 
gift  of  a  sum  in  gross,  which  was  at  once  to  be  disposed  of  by 
the  executors,  apparently,  as  if  it  was  not  a  charity  ;  But  that 
this  of  itself  furnished  a  material  difference  betAveen  the  two 
cases ;  because,  if  the  bequest  was  to  be  considered  as  a 
charitable  bequest  in  its  origin,  then  the  Court  of  Chancery 
must,  of  necessity,  have  a  dominion  over  the  subject  of  the 
bequest,  and  would,  from  time  to  time,  determine  in  what 
manner  the  property  should  be  enjoyed;  and  long  before 
any  person  participated,  the  legacy  must  be  paid :  And  his 
Honor  added,  that  he  much  doubted  whether  either  portion 

(q)  If  any  of  the  objects  of  the  vidual,  and  in  that  case  the  execu- 
above  bounty  should  have  received  tors  would  be  accountable  for,  and 
to  the  amount  of  201.  or  upwards,  bound  to  retain  the  duty  charge- 
by  having  been  selected  to  receive  able  on  such  amount :  Be  Wilkin- 
such  bounty  on  more   than   one  son,  1  Cr.  Mees.  &  Rose.  142. 
occasion,  legacy  duty  would  attach  (r)  Atty.-Gen.  v.  Nash,  1  Mees. 
on   such  amount,   and   the   duty  &  "Wels.  237. 
would  be  calculated  according  to  (s)  See  ante,  pp.  1415,  1416. 
the  nearness  of  blood  of  such  indi-  (t)  13  Sim.  83. 
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of  the  11th  section  of  36  Geo.  III.  c.  52,  applies  to  a  case, 
where  the  whole  subject  of  the  bequest  must  be  taken  in 
solido,  at  once,  for  the  purpose  of  being  applied  in  perpetuity, 
in  some  manner  that  may  be  such  that  no  one  individual 
will  ever  participate  in  the  subject  itself,  but  will  have  a 
benefit  which  results  from  the  application  of  a  large  sum 
of  money  in  some  given  manner,  not  consisting  in  the  pay- 
ment of  money :  The  learned  Judge  proceeded  to  express 
his  opinion,  that  the  legacy  in  question  was  liable  to  duty  in 
the  same  manner  as  if  it  had  been  given  to  the  trustees  for 
an  existing  school  for  the  purposes  specified.  This  view  of 
the  subject  was  recognized  and  acted  upon  by  Parke,  B.,  in 
a  similar  case,  on  a  subsequent  occasion,  Be  Griffiths  (u), 
and  the  learned  Baron  expressed  his  concurrence  in  this 
opinion  of  V.-C.  Shadwell.  And  in  two  subsequent  cases  (x), 
Romilly,  M.  R,  declined  to  follow  the  case  of  Be  Wilkinson 
and  said  he  believed  that  decision  had  been  afterwards  dis- 
approved of  by  the  Court  which  decided  it.  Again  in  a 
late  case(y/),  the  Court  of  Exchequer  held,  that  a  bequest  of 
money  for  the  purpose  of  building  a  church  and  parsonage 
house,  and  of  endowing  and  repairing  the  church,  was  subject 
to  a  legacy  duty  of  10L  per  cent.  (z). 

In  cases  within  the  operation  of  the  Succession  Duty  Act, 
all  questions  of  this  kind  will  be  disposed  of  by  the  16th 
section  of  that  statute  (a) . 

The  statute  39  Geo.  III.  c.  73,  after  reciting  that   "  it  is  39  Geo.  3, 
expedient  that  certain  specific  legacies  given  to  bodies  cor-  c*     ' 

No  legacy  of 

porate,  or  other  public  bodies  and  societies,  should  be  ex-  books  be- 
empted  from  the  duties  imposed  on  legacies,"  proceeds  to  anybody cor- 
enact,  "that  no  legacy  consisting  of  books,  prints,  pictures,  Porate>  &c-» 


(u)  14  M.  &  W.  510.  (r.)  The  Barons  were  of  opinion 

(x)  Be   Pearce,   24    Beav.    491.  that  at  all  events  the   duty  was 

Harris  v.    Earl   Howe,   29   Beav.  payable  under  the  16th  section  of 

261.  the  Succession  Duty  Act. 
(y)  Be  Parker,  4  H.  &  K  666.  (a)  Ante,  p.  1420. 
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statues,  gems,  coins,  medals,  specimens  of  natural  history,  or 
other  specific  articles,  which  shall  be  given  or  bequeathed  to 
or  in  trust  for  any  body  corporate,  whether  aggregate  or  sole, 
or  to  the  Society  of  Serjeants'  Inn,  or  any  of  the  Inns  of 
Court  or  Chancery,  or  any  endowed  school,  in  order  to  be  kept 
and  preserved  by  such  body  corporate,  society,  or  school,  and 
not  for  the  purposes  of  sale,  shall  be  liable  to  any  duty 
imposed  on  legacies  by  any  law  now  in  force." 

It  has  been  long  established  that  property  in  this  country, 
belonging  to  a  foreigner  who  dies  domiciled  abroad,  and 
appoints  an  English  executor,  and  bequeaths  to  English 
legatees,  is  not  liable  to  legacy  duty  (/>). 

If  the  testator  was  a  British  subject  domiciled  in  Great 
Britain,  all  his  personal  property,  in  whatever  part  of  the 
world  it  may  be  situate,  is  considered  as  English  personal 
estate,  and  is  liable  to  the  duties  imposed  by  the  statutes 
on  legacies  and  successions :  For  the  rule  is,  that  personal 
property  follows  the  person,  and  is  not  in  any  way  to  be 
regulated  by  the  situs  (c) :  Thus,  in  lie  Eivin  (d),  it  was  held 
by  the  Court  of  Exchequer,  that  American,  Austrian,  French 
and  Kussian  stock,  the  property  of  a  testator  domiciled  in 
England,  was  liable  to  legacy  duty. 

But  it  is  clear  that  the  legacy  Acts  are  co-extensive  with 
the  limits  of  this  kingdom,  and  this  kingdom  only,  and  do 
not  extend  to  the  territorial  possessions  of  the  Crown  in  the 
colonies  (e).  Hence,  where  persons  die  domiciled  in  India, 
whose  estates,  though  the  estates  of  British  subjects,  are 
distributed  in  India,  they  are  not  chargeable  with  any  legacy 
duty  (/).  Hence,  also,  if  a  testator  die  domiciled  in  India, 
and  his  personal  estate  be  wholly  in  India,  and  his  executor 
be  resident   there,  and   the  executor   remit   to  a  legatee  in 


(b)  Be  Brace,  2   Cr.  &  J.  436. 
S.  C.  2  Tyrwh.  475. 

(c)  See  ante,  p.  1 387  et  seq. 
(<0  1  Cr.  &  J.  151. 

(e)  1   Cr.  &  J.  153.     1   Tyrwh. 


103,  by  Alexander,  L.  C.  B.  1 
Cr.  &  J.  158.  1  Tyrwh.  107,  by 
Bayley,  B. 

(/)  By  Alexander,  L.  C.  B.     1 
Cr.  &  J.  153.     1  Tyrwh.  103. 
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England,  or  to  some  other  person  in  England,  for  the  specific 
use  of  the  legatee,  the  amount  of  his  legacy,  it  has  uniformly 
been  held  that  no  legacy  duty  is  payable  on  such  remittance, 
inasmuch  as  the  whole  estate  is  administered  in  India,  and 
the  remittance  is  in  respect  of  a  demand  which  is  considered 
as  established  there  (g).     Accordingly,  in  Hay  v.  Fairlie  (h), 
a  testator,  resident  in  India,  bequeathed  to  an  infant  a  sum 
of  money  to  be  invested   in   the    Company's    securities,   of 
which  the  interest  was   to  be  applied  to  her  maintenance, 
and  the   principal  to  be  settled  upon  herself  for  life,  with 
remainder  to  her  children:    He  was  lost  on  his  voyage  to 
England,  leaving  all  his  property  in  India  :  His  executors, 
resident  in  that  country,  proved  his  Will  at  Calcutta,  invested 
the  legacy  in  the  Company's  securities,  and  for  several  years 
remitted   the   interest   to   their   correspondents   in   London, 
for  the  benefit  of  the  legatee,  who  had  come  to  England  : 
A  part  of  that  interest  was  brought  into  Court  in  a  suit 
established  by  her  for  the  appointment  of  a  guardian  and  for 
the  allowance  of  maintenance,  and  an  order  was  made  for  the 
payment  to  her  guardian,  out  of  the  fund  so  created,  of  200/. 
a-year,  as  maintenance:    And  Lord  Gifford,  M.E.,  held,  that 
there   was  a  specific  appropriation  in  India  of  the  legacy, 
and  that  the  payment  of  200/.  a-year  was  not  liable  to  the 
legacy  duty.     So,  in  Logan  v.  Fairlie  (i),  a  testator  resident 
in  India,  and  having   all  his  property  there,  bequeathed  his 
residuary  personal  estate  to  his  brother,  J.  H.,  and  his  sister, 
H.   L.,  in  equal   shares;  but  in  case  his  sister  should  die 
before  him,  then  to  her  children  :  The  executor,  who  was  also 
resident  in  India,  having  proved  the  Will  there,  remitted  the 
residue  to  his  agent  in  England,  with  a  letter  in  which  he 
desired  the  agent  to  appropriate  the  fund  according  to  the 
annexed  extract  of  the  Will,  by  which  it  would  be  perceived 
that  half  went  to  J.  H.  and  half  to  H.  L.  or  her  children : 
H.  L.  had  died  in  the  lifetime  of  the  testator,  leavino-  nine 

(O)  By  Hir  J.  Leach,  V.-C,  in  (h)  1  Russ.  Clianc.  Cas.  117. 

Logan  v.  Fairlie,   2  Sim.  &  Stu.  (i)  1  Myl.  &  Cr.  59. 

291. 
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infant  children :  A  suit  was  instituted  in  England  by  the 
children  against  the  agent,  and  also  against  the  executor  and 
J.  H.,  who  were  both  out  of  the  jurisdiction,  for  the  purpose 
of  having  a  moiety  of  the  fund  secured  :.  And  it  was  held,  by 
the  Lords  Commissioners  Pepys  and  Bosanquet,  that  no 
legacy  duty  was  payable  upon  such  moiety,  inasmuch  as  it 
had  been  appropriated  in  India. 

The  rule  was  once  supposed  to  be  different,  where,  although 
the  testator  was  domiciled  abroad,  the  assets  came  to  be 
administered  in  England :  Thus,  in  The  Attorney -General 
v.  Cocker dl  (j),  the  Barons  of  the  Exchequer  held,  that  lega- 
cies bequeathed  by  a  British  subject  resident  in  the  East 
Indies,  out  of  his  personal  estate,  to  persons  living  in  Eng- 
land are  liable  to  the  duty,  if  the  executor  proves  the  Will 
in  England,  and  pays  the  legacies  here,  notwithstanding  the 
testator  realized  and  possessed  his  property  in  India,  resided 
there,  made  his  Will  there,  and  died  there  ;  and  although 
the  executors  were  in  India  at  the  time  of  their  appointment, 
and  the  Will  was  originally  proved  there.  So  in  The  Attor- 
ney-General v.  Beatson  (Jc),  it  was  holden  by  the  Court  of 
Exchequer,  that  the  legacy  duty  is  payable  on  bequests  of 
personal  property  in  India,  by  a  Will  there,  and  administra- 
tion granted  under  it  there,  if  it  be  remitted  to  England,  and 
applied  by  another  administrator  in  Scotland,  under  adminis- 
tration granted  in  England.  Again,  in  Logan  v.  Fairlie  (I), 
Sir  John  Leach,  V.-C,  expressed  his  opinion  that  if  a  part 
of  the  assets  of  a  testator,  who  at  his  death  was  resident  in 
India,  and  had  all  his  property  there,  is  found  in  England,  in 
the  hands  of  the  agent  of  his  executor,  without  any  specific 
appropriation,  and  a  legatee  in  England  institute  a  suit  here 
for  the  payment  of  his  legacy,  out  of  such  unappropriated 
assets,  then  such  assets  are  to  be  considered  as  adminis- 
tered in  England,  and  the  legacy  duty  is  payable  in  respect 
of  them. 

(j)  1  Price,  165.  (I)  2  Sim.  &  Stu.  2S4. 

(Jc)  7  Price,  560. 
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But  modern  decisions  appear  to  have  overruled  this  dis- 
tinction :  and  it  must  be  regarded  as  now  fully  established 
that  the  personal  assets  situate  in  India,  of  a  testator  who 
resides  and  makes  his  "Will,  and  dies  in  India  are  not  sub- 
ject to  legacy  duty,  although  such  assets  are  afterwards 
remitted  to  this  country,  by  an  executor  who  has  proved 
the  Will  in  India,  to  executors  who  have  proved  the  Will 
in  England,  and  are  administered  under  a  decree  of  the 
Court  of  Chancery  here.  Thus,  in  Jackson  v.  Forbes  (m),  a 
testator  born  in  Scotland,  who  resided  and  died  in  India, 
having  real  and  personal  property  there  situate,  but  no  assets 
in  England,  by  his  Will  and  testamentary  papers,  left  the 
whole  of  his  property  in  equal  divisions  to  his  four  natural 
children,  or  the  survivors  of  them,  and  their  heirs,  subject  to 
legacies  and  annuities  :  His  executors  obtained  an  Indian 
probate,  and  paid  the  debts  and  bequests,  and  converted  the 
principal  part  of  the  estate  into  money  which  they  sent  to 
their  bankers  in  England,  and  invested  it  in  the  funds  in 
their  own  names  :  Proceedings  were  commenced  in  England 
against  the  executors,  to  determine  the  claims  under  the 
Will ;  whereupon  the  stock  was  transferred  into  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery,  and  the 
Court  made  a  decree  ascertaining  the  shares  of  the  several 
claimants  :  And  the  Barons  of  the  Exchequer  held  that  the 
legacy  duty  was  not  payable  on  legacies  or  shares  of  the 
residue  bequeathed.  And  this  decision  was  affirmed  in  the 
House  of  Lords  (n).  Again,  in  Arnold  v.  Arnold  (o),  a  man 
possessed  of  personal  estates,  situate  partly  in  England,  but 
principally  in  the  East  Indies,  where  he  was  employed  in  the 
service  of  the  East  India  Company,  made  his  Will  in  the 
East  Indies,  and  died  there  :  After  specifically  bequeathing 
his  property  in  England  to  his  wife,  his  Will  gave  consider- 
able pecuniary  legacies  to  his  infant  children,  and  to  various 
other  persons,  some  of  whom  were  native  inhabitants  of  India. 

(m)  2  Cr.  &  J.  382.  Gen.  v.  Forbes,  2  CI.  &  F.  48. 

(n)   Atty.-Gen.    v.    Jackson,    8  (o)  2  Myln.  &  Cr.  256. 

Bligli.    15.     S.    C.  nomine  Atty.- 


1500  Of  the  Stamp  Duties.     [Pt.  m.  Bk.  V. 

One  of  the  executors  lived  in  Calcutta,  and  proved  the  Will 
there,  and  having  collected  the  Indian  assets,  and  thereout 
paid  the  testator's  Indian  debts  and  funeral  expenses,  he 
remitted  the  surplus  to  England  to  the  other  executors,  by 
whom  probate  of  the  Will,  in  respect  of  the  property  in  Eng- 
land, had  been  already  obtained  in  this  country :  In  a  suit 
instituted  in  this  Court  by  the  testator's  children  against  the 
executors,  for  the  administration  of  the  estate,  the  fund  so 
remitted  was  transferred  into  Court,  and  having  proved 
insufficient  to  pay  the  pecuniary  legacies  in  full,  it  was 
ultimately  ordered  to  be  apportioned  among  the  different 
legatees,  in  proportion  to  their  respective  legacies  :  And 
Lord  Cottenham  held,  that  the  legacy  duty  was  not  payable 
in  respect  of  any  of  the  sums  so  appropriated  to  the  re- 
spective legatees :  His  Lordship  considered  the  decision  by 
the  House  of  Lords  in  The  Attorney-General  v.  Jackson  as 
precisely  in  point,  and  conclusive  of  the  case  before  him  : 
But  the  learned  Judge  also  stated,  that  independently  of 
that  authority,  he  should  upon  the  construction  of  the  Act 
(36  Geo.  III.  c.  52  (}))),  have  been  of  opinion  that  the 
legacies  in  question  were  not  legacies  given  by  the  Will  of 
a  person  intended  by  the  Act :  for  when  the  Act  speaks  of 
"  any  Will  of  any  person  "  and  of  the  legacies  being  payable 
out  of  the  personal  estate,  it  must  be  considered  as  speaking 
of  persons  and  Wills,  and  personal  estates  in  this  country  : 
that  being  the  limit  of  the  sphere  of  the  enactment  (q). 
if  the  It  may  be  observed  that  there  were  still  several  questions 

whether  a         connected  with  these  authorities,  which  could  not  be  regarded 


(jj)  See  ante,  p.  1410  et  seq.  dies  here  and  makes  his  "Will  here, 

{([)  The    decision    in    this    case  leaving  assets  in  India,  which  are 

must  not  he  understood  as  at  all  administered  by  his  executor  here, 

qualifying  the  decision  of  the  Court  they  are  subject  to  the  legacy  duty, 

of  Exchequer,  Re  Ewin,  1  Cr.  &  notwithstanding     they    were    re- 

J.    151,  ante,   p.    1496.      On   the  ceived  in  India  and   remitted  to 

contrary,  it  was   decided   by  the  the  executor  here  by  an  adminis- 

Earons  of  the  Court    (A's  Coales,  trator  cum  testamento  annexo  ap- 

7  M.  &  W.  390)  that  if  a  Eritish  pointed  under  an  Indian  grant  of 

born  subject, domiciled  in  England,  administration. 
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as    precisely    settled    by   them.      Thus,    it   was   undecided,  British  bom 
whether  property  situate  abroad,  or  in  this  country,  belong-  foreigner1  died 
ing  to  an  alien  who  is  domiciled  here,  is  liable  to  the  duty :   d°™lcUed  here> 

•j       all  the  assets, 

or  whether  property,  situate  in  this  country,   belonging  to  wherever 

-r>   •!•  i         i  •  i        t         n        •    m    -i    •  -A   •   •  situate,  arc 

a  .British  subject  who  dies  domiciled  in  the  British  colonies,  liable  to  the 
or  domiciled  in  a  foreign  country  (r),  is    so   liable.      In  a  S  domiciled 
former  edition  of  this  Work,  Sir  Edward  Vaughan  Williams  abroad>  a11  aie 

exempt. 

suggested  that  the  principle  ought  to  be  applied  to  these  cases 
(as  it  appears  to  have  been  in  the  decision  of  the  case  of  Re 
Eirin)  (s),  that  personal  property  follows  the  person  and  is  to 
be  considered  as  situate  wherever  the  domicil  of  the  pro- 
prietor is  (t )' ;  and  consequently,  that  if  the  deceased,  whether 
a  British  subject  or  a  foreigner,  died  domiciled  in  England, 
all  his  personal  estate,  wherever  situate,  is  to  be  regarded 
as  English  estate,  and  therefore  liable :  But  if  he  died 
domiciled  out  of  England,  then  the  whole  of  his  personal 
property,  wherever  it  happened  to  be  at  the  time  of  his 
death,  is  to  be  regarded  as  situate  in  the  country  of  domicil, 
and  therefore  exempt.  This  suggestion  has  been  fully 
justified  by  the  subsequent  decision  of  the  House  of  Lords 
in  the  case  of  Thompson  v.  The  Advocate-General  (ii) :  There 
a  British  born  subject  died  domiciled  in  a  British  colony  : 
At  the  time  of  his  death  he  was  possessed  of  personal 
property  locally  situate  in  Scotland  :  Probate  of  his  Will 
was  taken  out  in  Scotland,  for  the  purpose  of  there  adminis- 
tering this  property  :  and  out  of  the  fund  thus  obtained  by 
the  executor,  legacies  were  paid  to  legatees  residing  in 
Scotland :  And,  it  was  held,  on  the  principle  above  mentioned, 
that  legacy  duty  was  not  payable  in  respect  of  these  legacies. 
In  the  course  of  the  discussion  of  this  case,  the  following 
question  was  put  by  the  House  to  the  Judges:  viz.  "A.,  a 
British  born  subject,  born  in  England,  resided  in  a  British 

(r)  See  Atty.-Gen.  v.   Dunn,  6  153.     See  also  Accord.     The  Com- 

Mees&W.  511.  missioners    of    Charitable    Dona- 

(s)  1  Cr.  &  J.  151,  ante,  p.  1496.  tions   v.   Devereux,    13   Sim.    14. 

(t)  See  ante,  p.  1387  et  seq.  Chatfield  v.  Berchtoklt,  L.  R.  12 

(u)  12  CI.  &  F.  1.    S.  C.  13  Sim.  Eq.  4G4.     L.  E.  7  Ch.  192. 
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So  as  to 

Succession 

Duty. 


The  rule 
applies  to 
legacies  given 
in  exercise  of 
powers  by 
testator 
domiciled  out 
of  England  : 


hut  not  to 
succession 


duty. 
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colony  :  He  made  his  Will,  and  died  domiciled  there :  At 
the  time  of  his  death,  he  had  debts  owing  to  him  in 
England  :  His  executors  in  England  collected  these  debts, 
and  out  of  the  money  so  collected  paid  legacies  to  certain 
legatees  in  England.  The  question  is,  are  such  legacies 
liable  to  the  payment  of  legacy  duty?"  The  Judges  were 
unanimously  of  opinion  in  the   negative.     And   the  House 

decided  accordingly. This  case  was  afterwards   regarded 

by  the  Court  of  Exchequer  in  The  Attorney-General  v. 
Napier  (x)  as  having  definitely  settled  the  principle  above 
stated ;  and  the  Barons  decided  accordingly  a  converse  case  ; 
viz.  that  where  the  intestate  was  domiciled  in  England  and 
the  property  abroad,  it  was  liable  to  the  duty. 

Accordingly  it  has  been  held  that  Succession  Duty  is  not 
payable  on  legacies  given  by  the  Will  of  a  person  domiciled 
in  a  foreign  country  (y). 

The  same  principle  applies  to  cases,  where  legacies  are 
given  in  exercise  of  powers — for  though  in  such  cases  the 
rule  that  the  property  follows  the  person  can  hardly  be 
applied,  yet  the  statute  (36  Geo.  III.  c.  52,  s.  7),  having  put 
into  one  class  legacies  given  by  testators  out  of  personal 
estate,  or  out  of  any  personal  estate  they  may  have  had 
power  to  dispose  of,  could  not  have  intended  that  a  different 
rule  should  apply  to  different  members  of  the  class,  and  that 
duty  should  be  payable  by  the  appointees  under  the  Wills  of 
donees  of  powers  domiciled  out  of  Great  Britain,  when  no 
duty  would  be  payable  by  legatees  under  the  Wills  of  those 
persons  to  be  paid  out  of  their  personal  estates  (z).  But  the 
rule  is  different  as  to  Succession  Duty  on  testamentary 
appointments  under  English  instruments  (a). 


(..•)  6  Exch.  217,  220. 

(;/)  Wallace  v.  Atty.-Gen.,  L.  B. 
1  Ch.  1.  See  also  Atty.-Gen.  v. 
Campbell,  L.  B.  5  H.  L.  524,  and 
compare  Be  Capdevielle,  2  H.  &  C. 
985.  Atty.-Gen.  v.  Blucher  de 
Wahlstatt,   3   H.   &   C.   374.     Be 


Badart's  Trusts,  L.  E.  10  E.j.  288. 
And  see  ante,  p.  1446  (?•). 

(.-.)  Be  Wallop's  Trusts,  1  De  G. 
J.  &  S.  656. 

(a)  Ibid.  See  also  Be  Lovelace, 
4  De  G.  &  J.  340. 
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This  difference  is  well  illustrated  by  the  two  cases  of  The 
Attorney-General  v.  Campbell  (b)  and  Lyall  v.  Lyall  (c).  In 
The  Attorney-General  v.  Campbell,  A.  was  domiciled  in 
Portugal,  but  on  a  visit  to  England  made  his  Will  in  English 
form  and  appointed  executors,  some  of  whom  resided  in 
England.  He  desired  his  executors  to  collect  his  property, 
which  was  in  Portugal,  to  convert  it  into  cash,  pay  certain 
legacies  and  invest  the  residue  in  the  English  3  per  cents., 
to  appropriate  what  they  should  think  necessary  to  pay  a 
life  annuity  of  50?.  to  his  sister,  on  the  termination  of  which 
the  appropriated  fund  was  to  revert  to  and  form  part  of  his 
residuary  estate,  and  be  divided  (like  the  rest)  among  his 
three  children.  The  executors  exactly  performed  the  direc- 
tions of  the  trust ;  when  the  sister  died  the  part  appropriated 
to  satisfy  her  annuity  became  divisible  among  the  children  : 
And  it  was  held  that  this  constituted  a  succession  within  the 
meaning  of  the  second  section  of  the  Succession  Duty  Act, 
and  was  liable  to  the  payment  of  succession  duty.  The 
general  rule  is  stated  to  be  that :  Where  personal  property  is 
bequeathed  by  a  person  not  domiciled  in  this  country,  it  is 
not,  in  the  first  instance  liable  to  legacy  or  succession  duty 
on  being  paid  to  the  legatee.  But  where  the  executor 
directed  to  collect  foreign  property  and  invest  it  here,  has 
discharged  the  duty  imposed  on  him  and  has  placed  the 
fund,  in  the  way  required,  in  this  country,  any  subsequent 
devolution  of  it  becomes  liable  to  duty,  though  the  party  on 
whom  it  may  devolve  may  (like  the  testator)  be  domiciled 
abroad. 

The  case  of  Lyall  v.  Lyall  was  as  follows  :  By  a  marriage 
settlement  executed  in  England,  the  husband  assigned  to 
trustees  (all  domiciled  and  resident  in  England)  an  English 
policy  of  assurance,  effected  on  his  own  life  for  2000L, 
payable  at  the  expiration  of  six  months  after  his  death,  and 
a  sum  of  consols,  and  covenanted  to  pay  to  the  trustees 
within  three  years  the  sum  of  1000/.  ;  and  it  was  declared 

(6)  L.  R.  11  Eq.  378.     L.  It.  5  (c)  L.  E.  15  Eq.  1. 

H.  L.  524. 
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that  the  policy  moneys  and  the  10007.  should  be  held  upon 
trust  for  investment  and  payment  of  the  income  to  the  wife 
for  life,  and  then  to  the  husband  for  life  and  then  for  division 
anions  the  children  of  the  marriage.  The  husband  died 
within  three  years,  having  been  at  the  time  of  his  marriage, 
and  thenceforth,  up  to  the  time  of  his  death,  domiciled  in 
New  South  Wales.  The  wife  survived  only  three  months, 
and  left  one  child,  the  plaintiff,  who  was  also  domiciled 
abroad.  At  the  time  of  the  wife's  death  neither  the  policy 
moneys  nor  the  1000/.  covenanted  to  be  paid  to  the  trustees 
had  been  paid  to  them  :  And  it  was  held  on  the  authority 
of  The  Attorney-General  v.  Campbell  that  succession  duty 
was  payable  by  the  plaintiff  on  the  funds  to  which  he  became 
*  entitled  under  the  settlement.  By  his  Will  the  husband 
appointed  trustees  and  executors  in  New  South  Wales  to 
collect  his  residuary  estate  (which  was  all  locally  situate  in 
that  country),  and  transmit  the  same  to  trustees  and 
executors  in  England  who  were  to  invest  the  funds  so  trans- 
mitted in  England  and  pay  the  income  to  his  wife  for  life, 
and  after  her  death  to  divide  the  same  among  the  children. 
At  the  time  of  his  wife's  death  no  part  of  the  residuary 
estate  had  reached  the  hands  of  the  English  trustees,  but 
large  remittances  Avere  afterwards  made  to  them  :  And  it  was 
held  that  no  succession  duty  was  payable  by  the  plaintiff  on 
the  funds  to  which  he  became  entitled  under  the  Will. 
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CHAPTEK   THE   THIRD. 

BY   WHOM    THE    DUTIES   ARE    PAYABLE. 

J.T  will  be  observed,  by  referring  to  the  statute  36  Geo.  III.  Duties  payable 
c.  52,  s.  6,  that  the  duties,   in  all  cases  wherein  it  is  not  administrator1 
otherwise  thereby  provided  for,  must  be  paid  by  the  executor  ™g6SS  °a^ 
or  administrator,  upon  retainer  for  his  own  benefit,  or  for  for- 
the  benefit  of  any  other  persons,  of  any  legacy  or  part  of  any 
legacy,  or  of  the  residue  or  any  part  of  such  residue,  which 
he  shall  be  entitled  so  to  retain;  and  also  upon  delivery, 
payment,  or  discharge  of  any  legacy  or  residue,  &c,  to  which 
any  other  person  shall  be  entitled  (a).     It  is  the  duty  of  the  Legacy  duty  to 
executors    to   deduct   the   legacy  duty  when   they  pay  the  executofof by 
legacy,  and  if  they  do  not  do   so,  they  are  made  personally  administrator- 
responsible  (b) . 

By  the  statute  45  Geo.  III.  c.  28,  s.  5  (c),  it  is  provided, 
that  the  duties  imposed  on  legacies  charged  upon,  or  made 
payable  out  of  real  estate,  &c,  shall  be  paid  by  the  trustee  or 
other  person  entitled  to  the  real  estate  which  is  subject  to 
the  legacy,  and  that  the  duty  shall  be  retained  by  the  person 
paying  such  legacy,  in  like  manner  as  is  provided,  respecting 
legacies  out  of  personal  estate,  by  the  statute  36  Geo.  HI. 
c.  52  (d).  In  the  case  of  The  Attorney-General  v.  Jackson, 
before  stated  (e),  the  land  out  of  which  the  legacy  was  payable, 

(a)  See  ante,  p.  1410.  sion  applicable  to  sums  which  an 

(6)  Per  Parke,  B.,  in  .ReSaminon,  executor  has  to  pay  under  a  cove- 

3  Mees.  &  W.  386.     There  is  a  nant :  per  Lindley,   L.  J.,  in  Be 

plain   distinction  between  legacy  Higgins,  31  C.  D.  142,  146.     As 

duty  and  succession  duty  in  this  to  limitation  of  an  executor's  lia- 

respect — the  Legacy  Duty  Act  pro-  bility  by  lapse  of  time,  see  post, 

vides  that  the  executors  shall  be  p.  1515,  and  see  ante,  p.  1411. 

liable  to  see  to  the  payment  of  the  (c)  See  ante,  p.  1441. 

duty  ;   the   Succession  Duty  Act  (d)  See  ante,  p.  1410  et  seq. 

does  not  contain  a  similar  provi-  (e)  See  ante,  p.  1489. 

W.E. — VOL.   II.  E   r 
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had  been  devised  to  two  persons  in  moieties  ;  the  one  moiety 
to  the  one  for  life,  and  the  other  moiety  to  the  other  in  fee  : 
And  the  Court  of  Exchequer  held,  that  both  the  parties,  the 
tenant  for  life  of  the  one  moiety,  and  the  tenant  in  fee  of 
the  other,  were  liable  to  the  Crown  for  the  payment  of  the 
legacy  duty. 

The  collection  of  the  Succession  Duty  is  provided  for  by 
the  44th  and  five  following  sections  of  the  statute  16  &  17 
Vict.  c.  51,  by  which  that  duty  is  imposed  (/).  And  it  will 
be  observed,  that  by  the  interpretation  clause  (g),  the  term 
"  trustee  "  is  to  include  an  executor  or  administrator. 

It  was  decided  in  Hales  v.  Freeman  (h),  upon  the  con- 
struction of  the  Legacy  Duty  Acts,  that  a  trustee  under  a 
Will,  who  had  paid  the  legacy  duty  upon  an  annuity,  charged 
on  land,  after  the  expiration  of  four  years  from  the  death 
of  the  testator,  might  recover  the  amount  of  duty  so  paid 
from  the  legatee,  notwithstanding  a  previous  assignment  of 
the  annuity  by  such  legatee  (i). 

But  a  question  may  arise,  whether  the  legacies  are  not,  by 
the  terms  of  the  Will,  to  be  paid  in  full,  free  of  the  legacy 
duty,  so  as  to  make  it  incumbent  on  the  executor  to  retain 
the  duty  out  of  the  residue,  instead  of  deducting  it  from  the 
payment  to  the  legatee  (k). 


(/)  See  ante,  p.  1471  et  seq. 

(g)  See  ante,  p.  1446. 

\h)  1  Brod.  &  Bing.  391.  S.  C. 
4  Moo.  21. 

(i)  This  case  was  recognized  and 
acted  on  in  Stow  v.  Davenport,  5 
B.  &  Adol.  366.  Bate  v.  Payne, 
13  Q.  B.  900.  A  purchaser  from 
a  legatee  is  not  necessarily  subject 
to  the  same  liability  as  the  legatee 
himself  in  this  respect :  Farwell  v. 
Seale,  3  De  G.  &  Sm.  359. 

(k)  In  such  cases,  no  duty  shall 
be  chargeable  on  the  money  to  be 
applied  to  the  payment  of  the 
duty  :  See  stat.  36  Geo.  3,  c.  52, 
s.  21,  ante,  p.  1423.     A  direction 


in  a  Will,  "  I  direct  all  the  legacies 
left  by  my  Will  and  codicil  to  be 
paid  free  of  legacy  duty,"  will  not 
free  property  liable  to  succession 
duty  from  that  duty :  Re  Johnston, 
26  C.  D.  538,  554.  In  the  case  of 
Re  Johnston,  26  C.  D.  538,  it  was 
held  that  under  the  words  "  all  the 
legacies  left  by  my  Will  and  codicil 
to  be  paid  free  of  legacy  duty,"  the 
legacy  duty  was  to  be  paid  out  of 
the  estate  on  all  legacies  as  well 
pecuniary  as  specific,  the  word 
"  paid  "  not  being  sufficient  under 
the  circumstances  to  cut  down  the 
direction  to  pecuniary  legacies 
only.     See  also  Ansley  v.  Cotton, 
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In  Barksdale  v.  Gilliat  (I),  the  testator  directed  all  the 
legacies  to  be  paid  at  the  expiration  of  six  months  after  his 
decease  without  any  deduction  :  And  Lord  Eldon  held,  that 
the  legatees  were  entitled  to  the  full  amount,  and  that  the 
legacy  duty  must  be  paid  by  the  executors.  So  in  Smith  v. 
Anderson (m),  the  testator  gave  certain  annuities,  and  directed 
them  to  be  paid  without  any  deduction  whatsoever :  And  Sir 
John  Leach,  M.K.,  held,  that  the  annuities  should  be  paid 
clear  of  legacy  duty,  on  the  ground,  that,  from  the  nature  of 
the  property  out  of  which  the  annuities  were  to  be  paid, 
there  could  be  no  deduction,  except  in  respect  of  the  legacy 
duty:  His  Honor,  in  giving  judgment,  said,  that  he  admitted 
that  it  was  to  be  stated  as  the  fair  result  of  Lord  Eldon's 
judgment  in  the  above  case  of  Barksdale  v.  Gilliat,  that  his 
Lordship  considered  that  a  direction  to  pay  annuities  with- 
out deduction  would  not  extend  to  exempt  the  annuitants 
from  the  legacy  duty,  if,  from  the  nature  of  the  property  out 
of  which  the  annuities  were  payable,  there  was  any  other 
deduction  to  which  the  annuities  might  be  subject.  The 
correctness,  however,  of  this  view  of  Lord  Eldon's  judgment 
was  denied  by  Lord  Brougham  in  Louch  v.  Peters  («),  and  by 
Alder  son,  B.,  in  Glide  v.  Mumford  (o). 

In  Dawkins  v.   Tatham  (})),  an  annuity  was  given  by  a 

16  L.  J.  Ch.  55,  where  it  was  held  the  legacies  rateably  amongst  the 
that  the   general  term   "legacy"  legatees:    Re   Wilkins,   27   C.   D. 
will  include  a  gift  of  stock,  and  703.     Heath  v.  Nugent,  29  Beav. 
Douglas  v.  Congreve,  1  Keen,  410,  226. 
where  it  was  held  that  the  term  (I)  1  Swanst.  562. 
"  pecuniary  legacy  "  will  not  have  (m)  4  Russ.  Chanc.  Cas.  352. 
that  effect,  although  it  will  include  (n)  1  M.  &  K.  489. 
the  forgiveness  of  a  debt :  Morris          (o)  2  Y.  &  C.  448. 
v.  Livie,  11  L.  J.  Ch.  172.     Where          (p)   2   Sim.   492.     It  must  be 
a  particular  legacy  is  directed  to  observed,  that  in  the  case  already 
be  paid  free  of  legacy  duty,  and  mentioned  of  Hales  v.  Freeman,  1 
the  estate  is  insufficient  to  pay  all  Brod.  &  Bingh.  391,  the  Court  of 
the  legacies,  the   legacy  duty  on  C.  P.  held  that  a  legatee,  to  whom 
the  sum  to  be  actually  received  by  an  annuity  was  given  "  clear  of  all 
the  legatee  must  be  paid  by  the  deduction,"  was  compellable  to  re- 
executor  before  apportioning  the  fund  the  amount  of  the  duty :  But 
fund  available  for  the  payment  of  the  point  which  might  have  been 

r  r  2 
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Will,  clear  of  all  deductions,  and  was  directed  to  be 
paid  out  of  certain  sums  of  stock  standing  in  the 
testator's  name :  And  Sir  L.  Shadwell,  V.-C,  held  that 
the  executors  were  bound  to  pay  the  legacy,  free  from 
the  legacy  tax. 

In  Stow  v.  Davenport  (q),  lands  were  devised  to  the  use 
among  others,  that  M.  A.  F.  should  take,  from  and  out  of 
the  same  premises,  an  annuity  or  yearly  charge  of  5001. 
a-year,  to  be  paid  clear  of  all  taxes  and  deductions,  remainder 
to  S.  for  life,  subject  to  the  annuity:  And  the  Court  of 
King's  Bench  held,  that  the  annuity  was  to  be  paid  clear 
of  legacy  duty,  and  was  a  charge  upon  the  land ;  and  con- 
sequently, that  S.,  who  had  entered  into  possession  under  the 
devise  to  him,  and  been  compelled  to  pay  the  legacy  duty 
on  the  annuity,  pursuant  to  45  Geo.  III.  c.  28,  s.  5,  could  not 
recover  it  again  from  the  annuitant  (r). 

Again,  in  Louch  v.  Peters  (s),  a  testatrix  gave  to  L.  for  his 
life  an  annuity  or  clear  yearly  sum  of  500L,  to  be  paid  and 
payable  half-yearly,  out  of  real  estate,  clear  of  all  taxes  and 
outgoings  :    And  it  was  held,  by  Sir  J.  Leach,   M.  R.,  and 

raised   upon   the   construction  of  must  be  something    else    besides 

these  words  does  not  appear  to  the  word  "  deduction "   to   make 

have  been  noticed  by  either  the  the  gift  of  an  annuity  free  of  in- 

bar  or  the  bench  ;  and  the  argu-  come  tax.     In  the  cases  of  Testing 

ment  and  decision  proceeded  on  a  v.  Taylor,  3  B.  &  S.  217.     Lord 

totally  distinct  ground.  Lovat  v.  Duchess  of  Leeds,  2  Dr. 

(q)  5   B.   &   Adol.   359.     S.  C.  &  Sm.  62.     Turner  v.  Mullineux, 

Nev.  &  M.  805.  1  J.  &  H.  334.     Re  Bannerman's 

(r)  Whether  or  not  an  annuity  Estate,  21   C.  D.   105,  the   Court 

is  to  be  free  from  any  deduction  found    sufficient  to   construe   the 

for  income  tax  must  depend  upon  Will  in  the  wider  sense.     In  the 

the  meaning  of  the  words  used  by  cases  of  Wall  v.  Wall,  15  Sim.  513. 

the    testator,    that    is,    upon    the  Letbbridge  v.  Thurlow,  15  Beav. 

meaning  with  which  he  uses  the  334.      Abadam     v.    Abadam,     33 

word  "deduction."     Prima  facie  Beav.  475.     Sadler  v.  Richards,  4 

the  word   "  deduction  "  does  not  K.  &  J.  302.     Peareth  v.  Marriott, 

include   income  tax,  because  in-  22  C.  D.  182.    Gleadow  v.  Leetham, 

come  tax  is  not  a  deduction,  but  a  22  C.  D.  269,  the  Court  was  unable 

payment — to  be  made  by  the  reci-  to  admit  such  construction, 

pient  of   the  legacy  ;    and  there  (s)  1  M.  &  K.  489. 
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afterwards  by  Lord  Brougham  on  appeal,  that  the  annuitant 
took  it  clear  of  the  legacy  duty. 

Further,  in  Courtoy  v.  Vincent  (t),  a  testator  directed  his 
executors  and  trustees  to  pay  certain  annuities  and  legacies 
clear  of  the  property  tax,  and  all  expenses  attending  the 
same  :  And  it  was  held  by  Sir  T.  Plumer,  M.  R.,  that  the 
legacy  duty  ought  to  be  paid  out  of  the  assets  of  the  testator, 
and  that  the  annuitants  and  legatees  were  entitled  to  receive 
the  full  amount  of  their  respective  legacies  and  annuities, 
without  any  deductions  in  respect  of  legacy  duty. 

So  in  Godsden  v.  Dotterill  (a),  a  testator  bequeathed  to 
his  sister  a  legacy  of  100Z.,  to  be  paid  to  hex  free  from  all 
expense ;  and  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  this 
legacy  was  to  be  paid  discharged  of  duty. 

Again,  in  Gude  v.  Mumford  (r),  a  testator  devised  to 
James  Metherell,  for  his  life,  "  one  annuity  or  clear  yearly 
sum  of  100L,"  and  charged  his  estates  at  Chobham  with  the 
payment  of  "  the  said  annuity  or  yearly  sum  of  100Z.  :  "  He 
then  devised  the  estates  at  Chobham  to  trustees,  in  trust  to 
levy  and  raise  the  annuity,  and  pay  the  same  to  James 
Metherell;  and  subject  thereto,  and  all  costs,  charges,  and 
expenses  attending  the  raising  and  paying  the  same,  in  trust 
for  A.  for  life,  with  remainder  to  B.  in  fee  :  And  Alderson,  B., 
held,  that  James  Metherell  was  entitled  to  the  annuity  clear 
of  all  deductions  for  legacy  duty,  and  that  the  residuary 
estate  was  chargeable  with  the  duty  payable  thereon :  The 
learned  Baron  observed,  that  it  was  clear,  from  the  authori- 
ties on  the  subject,  that  if,  from  any  directions  contained 
in  the  Will,  an  intention  on  the  part  of  the  testator  can 
be  collected  that  the  legac}7  duty  should  be  paid  by  the 
executor,  the  Court  will  carry  that  direction  into  effect : 
And  the  learned  Judge  denied  that  the  view  taken  by  Sir 
J.  Leach  (x),  of  Lord  Eldon's  judgment  in  Barksdale  v. 
Gilliat,  was    correct :    but   declared   his   opinion,    that   the 

(t)  1  Turn.  &  Kuss.  433.  (v)  2  YouDge  &  Coll.  448. 

(u)  1  M.  &  K.  56.  (x)  See  ante,  p.  1507. 
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right  construction  of  it  was,  that  Lord  Eldon  considered 
the  words  "  without  deduction  "  to  mean,  in  their  ordinary 
sense,  "clear  of  all  deduction,"  and  then  went  on  to  ex- 
amine, whether,  in  the  four  corners  of  the  Will,  he  could 
find  the  same  words  used,  in  another  sense,  or  or  in  a  more 
definite  and  limited  sense  ;  and  whether,  if  he  could  find  an 
intention  to  use  them  in  a  limited  sense,  he  could  carry  that 
intention  into  effect ;  and  upon  the  whole  he  arrived  at  the 
conclusion  that  the  words  must  he  used  in  their  ordinary  sense 
without  qualification  {y). 

But  in  Foster  v.  Ley  (z),  where  a  testatrix  bequeathed 
property  in  trust  "  to  pay  off  the  debts  of  her  first  husband, 
as  it  was  her  will  that  the  same  should  be  discharged,"  and 
the  moneys  remaining  unexpended,  to  her  nephew;  the  Court 
of  Common  Pleas  held,  that  the  creditors  ought  to  pay  the 
legacy  duty  upon  their  several  debts ;  and  that  the  matter 
having  been  overlooked  in  an  order  made  by  the  Court  of 
Chancery  for  the  payment  of  the  debts,  the  executors,  who 
had  paid  the  debts  in  full,  and  then  paid  the  legacy  duty, 
might  recover  the  amount  from  the  creditors  respectively,  in 
an  action  for  money  paid  to  their  use. 

Again,  in  Sanders  v.  Kiddell  (a),  a  testatrix  gave  to 
trustees  such  a  sum  of  money  as  that  the  annual  produce 
thereof,  when  invested  in  the  funds,  would  produce  the  clear 
yearly  sum  of  5001. ,  upon  trust  to  pay  the  annual  produce  to 
certain  of  her  relations  in  succession  for  life,  and  afterwards, 
as  to  one-fifth  part,  upon  trust  to  pay  it  to  M.  C.  Gascoigne 
for  his  life,  and  after  his  decease,  to  any  wife  who  might 
survive  him,  during  her  life,  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  for  his  children :  And  Sir  L. 
Shadwell,  V.-C,  held  that  the  fund  was  not  exempted  from 
legacy  duty ;  for  that  it  appeared,  from  the  language  of  the 

(?/)  See  also  Accord.  Harris  v.  19  Beav.  499.   Warbrick  v.  Varley,. 

Burton,   11    Sim.   161.     Ford  v.  30  Beav.  241.     Re  Coles's   Will, 

Riixton,   1    Coll.  403.     Bailey  v.  L.  R.  8  Eq.  271. 

Boult,  14  Beav.  595.     Haynes  v.  (z)  2  Bingh.  K  S.  269. 

Haynes,  3  De  G.  M.  &  G.  590.  (a)  7  Sim.  536. 
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Will,  that  the  testatrix  meant  that  what  she  had  directed  to 
be  done,  should  be  done  at  once  ;  that  M.  C.  Gascoigne 
might  or  might  not  marry  a  relation  of  the  testatrix,  and  his 
children  might  be  related  in  some  degree  to  the  testatrix,  or 
they  might  not ;  and,  therefore,  that  the  word  "clear"  must 
be  taken  to  refer  not  to  the  legacy  duty,  but  to  the  expenses 
of  investment,  and  so  on  (&).  And  this  case  was  recognised 
and  acted  upon  by  Romilly,  M.  R.,  in  Pridie  v.  Field  (c). 

Where  one  legacy  is  given  by  Will  free  of  duty,  and  by  a 
codicil  another  is  given  in  substitution  of  that  given  by  the 
Will,  and  upon  the  same  trusts,  the  substituted  legacy  is  also 
to  be  considered  as  given  free  from  the  duty ;  because,  being 
a  mere  substitution,  it  is  prima  facie  attended  with  the  same 
incidents  :  so  where  a  subsequent  addition  is  made  to  a  prior 
legacy,  the  addition  will  have  the  same  qualities  id). 

Thus  in  Cooper  v.  Day  (e),  the  testator  gave  to  his  widow 
800/.,  payable  within  three  months  from  his  death,  and  free 
from  legacy  duty  :  He  also  gave  4,000/.  to  trustees,  payable 
to  them  within  the  same  period,  free  from  legacy  duty,  in 
trust  for  his  two  daughters,  to  be  paid  at  twenty-one,  with 
intermediate  interest  for  their  maintenance  :  By  a  codicil,  the 
testator  bequeathed  to  his  wife  an  additional  sum  of  200/.  free 
from  legacy  duty  :  he  also  revoked  the  legacy  of  4,000/.  and 
in  substitution  gave  in  trust  for  his  daughters  5,000/.,  "  upon 
the  trusts,  and  to  and  for  the  same  intents  and  purposes,  and 
under  and  subject  to  the  same  powers,  provisoes  and  limita- 
tions, as  expressed  in  his  Will  concerning  the  legacy  of 
4,000/. ;  "  By  a  second  codicil  the  testator  revoked  the  gift  of 
5,000/.,  and  gave  in  its  place  6,000/.  to  the  same  trustees, 

(b)  In  this  case  the  testator  did  was  held  that  the  legacy  duty  did 

not  use  the  words  "  clear  of  all  not  constitute  an  "  incumbrance : " 

deductions,"  and  besides,  the  par-  Bliss  v.  Putnam,  7  Beav.  40. 

ties  were  to   take  in  succession :  (c)  19  Beav.  497. 

per  Shadwell,  V.-C,  in  Marris  v.  (d)  By   Sir  J.  Leach,  V.-C,  6 

Burton,  11  Sim.  161, 163.   Where  a  Madd.  31.    See  the  cases  collected, 

legacy,  the  fund  being  in  Court,  was  ante,  p.   1162,  note  (h).    Post,  p. 

assigned  by  a  deed,  which  repre-  1512,  note  (i). 

sented  that  it  was  unincumbered,  it  (e)  3  Meriv.  154. 
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upon  the  trusts,  &c,  following  the  words  in  the  first  codicil : 
The  only  question  was,  whether  the  legacy  of  6,000L  was  to 
be  paid  free  of  the  legacy  duty  :  and  Sir  William  Grant 
declared,  upon  the  authority  of  the  cases  of  Leacroft  v.  May- 
nard(f),  and  Crowder  v.  Clowes  (g),  that  the  substituted 
legacy  of  6,000L  was  to  be  taken  as  exempted  from  the  legacy 
duty,  in  like  manner  with  the  original  legacy,  in  the  place  of 
which  it  was  given.  So  in  Shaftesbury  v.  Marlborough  (h), 
a  testator  by  his  Will  gave  an  annuity  to  his  grandson,  and 
directed  the  executors  to  pay  the  legacy  duty  on  all  the 
legacies  and  annuities  given  by  his  Will :  By  a  codicil,  he 
gave  an  annuity  to  his  grandson  in  lieu  of  the  annuity  given 
by  his  Will :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the 
annuity  given  by  the  codicil  was  free  from  legacy  duty ;  his 
Honor  observing,  that  when  the  thing  bequeathed  by  a  codicil 
is  given  as  a  mere  substitution  for  that  which  is  bequeathed 
by  the  Will,  it  is  to  be  taken  with  all  its  accidents  (i). 

But  in  Chatteris  v.  Young  (j),  the  testator  bequeathed  to 
his  daughter  50,000L,  of  which  20,000L  was  to  be  paid  to 
her  absolutely,  and,  as  to  the  remaining  30,000L,  she  was  to 
receive  the  interest  to  her  separate  use  during  her  life,  and 
after  her  death,  the  principal  was  to  be  paid  to  such  person 
or  persons,  as  she  might  by  her  Will  appoint ;  and,  after 
giving  various  other  legacies,  and  bequeathing  to  the  same 
daughter  a  share  of  the  residue  of  his  personal  estate,  he 
directed  that  all  the  specific  and  pecuniary  legacies  therein- 
before bequeathed  should  be  paid  to  the  respective  legatees 
free  of  the  legacy  duty :  The  daughter  having  died  in  his 
lifetime,  he  afterwards  by  a  codicil,  "  instead  of  the  legacies 
given  to  her  by  my  Will,  which  are  now  lapsed,"  bequeathed 
to  her  husband  20,000Z.  :  Sir  John  Leach,  V.-C,  decreed  (A;), 

(/)  3  Bro.  C.  C.  233.     S.  C.  1  v.  Lord  Harrowby,  1  De  G.  F.  & 

Ves.  279.  J.   428,  overruling    S.   C.   Johns. 

(g)  2  Ves.  449,  450.  425. 

(h)  7  Sim.  237.  (j)  2  Russ.  Clianc.  Cas.  183. 

(i)  See    also  Accord.  Fisher  v.  (k)  6  Madd.  30. 

Brierley,  30  Beav.  267.   Johnstone 
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that  the  husband  was  not  entitled  to  have  the  2O,00OL  paid 
to  him  free  of  legacy  duty :  And  upon  appeal  to  the  Lord 
Chancellor,  his  Lordship  (Lord  Lyndhurst)  was  of  opinion 
that  the  legacy  given  to  the  husband  by  the  codicil  could 
not  be  considered  as  given  by  way  of  substitution  for  the 
legacy  which  the  Will  had  destined  for  his  wife,  but  was  an 
independent,  distinct,  substantive  bequest :  He  therefore  con- 
firmed the  judgment  of  the  Vice-Chancellor,  and  dismissed 
the  appeal  (I). 

In  By ne  v.  Currey  (to),  a  testator  by  his  Will,  bequeathed 
certain  legacies  to  charitable  institutions,  and  directed  that 
they  should  be  paid  as  follows,  "  Which  charitable  legacies  I 
direct  may  be  paid  out  of  my  personal  estate,  prior  to  we 
payment  of  my  debts,  and  the  said  legacies  hereby  by  me 
given  and  bequeathed  :  "  He  then  directed  "all  his  legacies 
to  be  paid  within  two  years  after  his  decease,  free  of  any 
deduction  for  tax  or  duty :  "  By  a  codicil,  he  bequeathed 
legacies  payable  and  raiseable  immediately  :  And  the  Court 
of  Exchequer  held,  that  the  charitable  legacies,  and  the 
legacies  given  by  the  codicil  raiseable  immediately,  were  pay- 
able free  from  legacy  duty  (n). 

In  Douglas  v.  Congreve(o),  a  testator  gave  to  M.  S. 
50,000Z.,  three  per  cent,  consols,  to  be  transferred  within  six 
months  after  his  decease,  and,  after  giving  a  variety  of  specific 
and  pecuniary  legacies,  he  directed  that  the  duty  upon  all  the 
pecuniary  legacies  thereinbefore  bequeathed  should  be  paid 
out  of  his  general  personal  estate  :  And  Lord  Langdale, 
M.R.,  held,  that  the  legacy  of  the  stock  was  not  a  pecuniary 
legacy,  and  consequently  not  exempted  under  this  clause  of 
the  Will  from  the  payment  of  legacy  duty. 

In  White  v.  Lake  (p),  a  testator  gave  several  pecuniary  and 
specific  legacies,  and  directed  that  "  all  legacies  and  bequests  " 

(I)  See  also  Burrows  v.  Cottrell,  (n)    See    Accord.    Williams    v. 

3  Sim.  375.      Early  v.   Benbow,  Hughes,  24  Beav.  474. 

ante,  p.  7,  note  (s).  (o)  1  Keen,  410. 

(to)  2  Cr.  &  Mees.  603.     S.  C.  4  (p)  L.  R.  6  Eq.  188. 
Tyrwh.  479. 
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by  his  Will  given,  should  be  paid  or  satisfied  free  of  duty, 
and  he  devised  his  residuary  real  estate  to  A.  for  life,  and 
afterwards  upon  trust  for  sale  :  and  Lord  Eomilly,  M.E., 
held,  upon  the  ordinary  meaning  of  the  words  "legacies  and 
bequests,"  and  also  upon  the  general  construction  of  the  Will, 
that  the  legacy  duty  which  would  become  payable  on  the  pro- 
ceeds of  the  real  estate,  was  not  payable  out  of  the  personal 
estate. 

In  Lord  Londesborough  v.  Somcrrille  (q),  the  testator 
directed  legacy  duty  to  be  paid  out  of  his  general  personal 
estate  on  the  annuities  and  pecuniary  legacies  given  by  the 
Will :  And  it  was  held  by  Eomilly,  M.  E.,  that  the  income  of 
residuary  uninvested  personal  estate  directed  to  be  invested 
in  land  and  settled  to  uses,  was  not  an  annuity  within  such 
direction  (r). 

In  Noel  v.  Lord  Henley  (s),  a  legacy  was  bequeathed  to  be 
paid  out  of  the  rents  and  profits,  and  the  produce  of  the  sale 
of  a  real  estate  devised  to  be  sold  for  the  payment  of  such 
legacy,  inter  alia  :  In  a  subsequent  part  of  the  Will,  this 
legacy  was  directed  by  a  general  clause,  extending  to  all  the 
legacies  before  given,  to  be  paid  in  full,  free  of  the  duty  :  And 
the  Court  of  Exchequer  held,  that  the  duty  on  that  particular 
legacy  must  be  paid  out  of  the  real  fund,  and  not  out  of  the 


Exemption  of 
legatee  for  life 
extended  to 
legatee  in 
remainder. 


{q)  19  Beav.  295. 

(r)  In  Calvert  v.  Sebbon,  2  Keen, 
672,  a  testator  bequeathed  some 
specific  chattels  and  a  sum  of  2007. 
to  A.,  and  he  directed  his  execu- 
tors to  invest  in  the  funds  such  a 
sum  as  would  produce  2001.  a  year, 
clear  of  the  legacy  duty,  and  all 
other  deductions,  which  annual 
sum  was  to  be  paid  to  A.  for  her 
life,  and  after  her  decease  the 
principal  was  to  be  paid  to  other 
parties ;  and  the  testator  directed 
his  executors  to  pay  the  legacy 
duty  on  the  specific  and  pecuniary 
legacies  and  yearly  sum  given  to 
A.  :    A.  and  the  legatees  in  re- 


mainder, were  strangers  in  blood 
to  the  testator  ;  so  that  the  same 
rate  of  duty  was  chargeable  on  the 
whole  bequest,  and  the  full  amount 
of  the  duty  payable  at  once  (see 
ante,  pp.  1416,  1417) :  And  Lord 
Langdale,  M.  E.,  held,  that  the 
legacy  duty  was  payable  out  of 
the  testator's  residuary  estate,  both 
in  respect  to  the  interest  given  to 
A.,  and  to  those  in  remainder ; 
inasmuch  as  the  residuary  legatee 
could  not  on  A.'s  death,  call  back 
any  part  of  the  duty  that  had  been 
paid. 

(s)  7  Price,  241.     S.  C.  in  Doni. 
Proc.  12  Price,  213. 
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personalty ;  the  exemption  from  the  duty  being  an  augmen- 
tation of  the  legacy,  and  therefore  payable  out  of  the  specific 
fund(0. 

It  may  here  be  convenient  to  notice  that  by  recent  statutes  Limitation  of 
,...  P.         ■■  ,  .  -.  ■.        .   t  .      p  time  in  re- 

certain  limitations  of  time  have  been  imposed  on  the  right  oi  covering  legacy 

the  Crown  to  recover  legacy  and  succession  duties.     Thus  by  juJiessuccessl°n 

52  &  53  Vict.  c.  7,  s.  14,  it  is  provided  that  no  person  shall, 

under  a  testamentary  document  admitted  to  probate,  or  under 

letters  of  administration,  or  under  a  confirmation,  be  liable  for 

payment  of  any  legacy,  succession,  or  estate  duty,  after  six 

years  from  the  settlement  of  the  account  in  respect  of  which 

the  duty  is  payable,  where  such  account  was  in  all  respects 

a  full  and  true  account.     And  further  that  trustees,  executors 

and  administrators,  are  not  to  be  liable  after  six  years  if  it  be 

proved  to  the  Commissioners  that  the  account  rendered  was 

correct  to  the  best  of  their  knowledge. 

By  sect.  13  of  52  &  53  Vict.  c.  7,  it  is  provided  that :—         Power  to 

•         •ti/-(  ••  deposit  copies 

(1.)  A  person  may  deposit  with  the  Commissioners  an  of  documents 
attested  copy  of  any  document  creating  a  liability  for  ^  f0  l^eto 
succession  or  estate  duty,  other  than  a  testamentary  after  specified 
one  admitted  to  probate. 

(2.)  A  receipt  is  to  be  given  by  the  officer  of  the  Com- 
missioners for  such  document. 

(3.)  After  such  a  receipt  has  been  given  for  a  copy  of 
such  a  document,  no  person  is  to  be  liable  for  duty 
under  it  after  six  years  from  the  date  of  notice  to  the 
Commissioners  of  the  fact  which  gives  rise  to  an 
immediate  claim  to  such  duty. 

(4.)  The  costs  of  depositing  the  copy  and  obtaining  the 
receipt  are  to  be  considered  duly  incurred  by  the 
trustee  or  executor. 
By  52  &  53  Vict.  c.  7,  s.  12,  it  is  provided  that  (1)  notwith- 
standing sect.  42,  and  any  other  provision  of  the  Act  of  1853, 
real  property  estates  and  interests  shall  not  be  liable  as  against 

(t)  See  also  Stow  v.  Davenport,  Catharine's  College,  L.  R.  16  Eq. 
ante,  p.  1508.  Wilkinson  v.  Barber,  19.  Wilson  v.  O'Leary,  L.  R.  17 
L.  R.  14  Eq.  96.     Farrer  v.  St.      Eq.  419. 
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purchasers  or  mortgagees  for  succession  or  estate  duty  after 
six  years  from  the  date  of  notice  to  the  Commissioners  that  the 
successor  has  become  entitled,  or  from  that  of  the  first  pay- 
ment of  an  instalment  or  part  of  the  duty  or  (where  the  suc- 
cessor has  availed  himself  of  the  option  given  by  51  &  52  Vict, 
c.  8,  s.  22),  after  two  years  from  the  time  for  payment  of  the 
last  instalment  or  part  of  the  duty,  or  in  the  absence  of  any 
such  notice  or  payment  after  the  lapse  of  twelve  years  from 
the  happening  of  the  event  (whether  before  or  after  the  pass- 
ing of  this  Act)  which  gave  rise  to  an  immediate  claim  to  such 
duty,  or  if  such  period  expires  within  six  years  from  the  date 
of  the  passing  of  the  Act,  then  after  the  expiration  of  six  years 
from  the  last-mentioned  date. 

(2.)  The  duty  unpaid  at  the  end  of  such  periods  shall  be 
paid  by  the  successor  or  persons  mentioned  in  sect.  44  of  the 
Act  of  1853,  other  than  the  purchaser  or  mortgagee,  and  be 
charged  upon  other  property  comprised  in  the  succession 
(unless  vested  in  the  purchaser  or  mortgagee),  and  in  the 
case  of  a  mortgage  upon  the  equity  of  redemption. 

(3.)  A  purchaser  or  mortgagee  shall  not  for  the  purpose 
of  obtaining  the  exemption  be  bound  to  see  that  the  duty  is 
discharged  out  of  the  purchase-money  or  loan. 
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PAET    THE    FOUETH. 

OF    THE    LIABILITIES    OF    AN    EXECUTOR    OR 
ADMINISTRATOR. 


BOOK    THE    FIEST. 

OF  ASSETS. 

X1AVING  investigated  in  a  former  part  of  this  Work  the 
quantity  of  the  estate  which  devolves  to  an  executor  or  ad- 
ministrator, it  remains,  1st,  to  consider  what  portion  of  that 
property  is  regarded  in  law  as  applicable  by  him  to  the 
satisfaction  of  the  different  claimants  on  the  estate  in  his 
hands,  as  well  upon  valuable  consideration  as  volunteers: 
and,  2ndly,  to  complete  the  examination  already  commenced 
in  an  earlier  stage  of  this  Treatise  (a),  of  the  order  in  which 
that  application  must  be  made,  with  reference  to  the  priority 
subsisting  among  the  claimants  (6). 

The  property  which  will  be  the  subject  of  these  two  in- 
quiries, is  called  assets  in  the  hands  of  the  executor  or 
administrator,  that  is,  sufficient,  from  the  French  assez,  to 
make  him  chargeable  to  a  creditor,  and  a  legatee  or  party 
in  distribution,  so  far  as  such  property  extends. 

This  portion  of  the  estate  of  the  deceased  is  sometimes 
designated  by  the  older  writers  by  the  term  "assets  enter 
mains,"  in  contradistinction  to  "  assets  per  descent"  by  which 
last  expression  is  denoted  that  portion  which  descends  to  the 
heir,  and  which  is  sufficient  to  charge  him,  as  far  as  it  goes, 
with  specialty  debts  of  his  ancestor. 

{a)  Ante,  p.  850  et  seq.  0f  the  priority  of  specialty  debts 

(6)  This  subject  is  of  less  im-  having  been  taken  away  by  32  & 
portance  than  formerly  by  reason      33  Vict.  c.  46. 
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CHAPTER    THE    FIRST. 


"What  shall  be 
said  to  be 
assets  in  the 
hands  of  an 
executor  : 


assets  which 
were  never  in 
the  testator : 


OF   PEESONAL    ASSETS,    LEGAL    OR   EQUITABLE. 

J.HE  general  rule  with  respect  to  what  shall  be  said  to  be 
assets  in  the  hands  of  an  executor  or  administrator  to  charge 
him,  is  thus  laid  down  in  a  book  of  authority  (a) :  "All  those 
goods  and  chattels,  actions  and  commodities,  which  were  of 
the  deceased  in  right  of  action  or  possession  as  his  own,  and 
so  continued  to  the  time  of  his  death,  and  which  after  his 
death  the  executor  or  administrator  doth  get  into  his  hands 
as  duly  belonging  to  him  in  the  right  of  his  executorship  or 
administratorship,  and  all  such  things  as  do  come  to  the 
executor  or  administrator  iD  lieu  or  by  reason  of  that,  and 
nothing  else,  shall  be  said  to  be  assets  in  the  hands  of  the 
executor  or  administrator  to  make  him  chargeable  to  a  creditor 
or  legatee." 

There  are  many  instances  in  which  property  in  the  hands 
of  an  executor,  is  regarded  as  assets,  although  it  was  never 
in  the  testator :  Thus  if  an  executor  renew  a  lease,  he  shall 
account  for  the  new  lease,  as  well  as  the  old,  as  assets  (b)  ; 


(a)  Touchst.  496. 

(6)  Anon.  2  Ch.  Cas.  208.  Broni- 
field  v.  Chichester,  2  Dick.  480. 
James  v.  Dean,  11  Ves.  392. 
Randall  v.  Russell,  3  Meriv.  190. 
See  also  Fitzroy  v.  Howard,  3  Russ. 
C.  C.  225.  Giddings  v.  Giddings, 
ibid.  241.  Fosbrooke  v.  Balguy,  1 
M.  &  K.  226.  Again,  where  the 
executor  or  administrator  carries 
on  the  trade  of  the  testator  or  in- 
testate, and  buys  stock  or  material 
for  the  purpose  of  such  trade,  the 
stock  or  materials  as  between  the 


personal  representative  and  the 
estate  will  belong  to  the  estate, 
subject  to  the  personal  represen- 
tative's right  to  indemnity,  Re 
Evans,  34  C.  D.  597  ;  and  will 
become  part  of  the  general  estate 
even  as  against  trade  creditors, 
unless  a  testator  has  expressly 
directed  that  the  trade  shall  be 
carried  on,  and  appropriated  a 
part  of  his  property  for  the 
purpose.  In  such  cases  the  exe- 
cutor doing  no  more  than  his  duty 
will  be  entitled  to  be  indemnified, 
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and  this  even  though  the  new  lease  to  the  executor  may  com- 
prise additional  property  to  that  included  in  the  testator's 
lease  and  at  an  increased  rent  (c).  So  if  A.  covenants  with  B.  by  contract : 
to  make  him  a  lease  of  certain  land  by  such  a  day,  and  B.  dies 
before  the  day,  and  before  any  lease  made,  A.  is  bound  to 
make  the  lease  to  the  executor  of  B.,  and  the  lease  so  made 
shall  be  assets  in  his  hands ;  or  if  A.  refuses  to  grant  the 
lease,  he  is  liable  to  make  the  executor  a  compensation  in 
damages,  which  are  also  assets  (cl).  So  if  A.  promises,  on 
good  consideration,  to  deliver  to  B.  by  such  a  day  certain 
wares  or  merchandizes,  and  this  is  not  performed  in  the  life 
of  B.,  but  delivery  is  made  to  his  executor,  the  goods  will  be 
assets  in  his  hands,  as  well  as  the  money  recovered  in 
damages,  for  not  performing,  would  have  been  (e). 

Again,  chattels  which  were  never  vested  in  the  testator  in  by  remainder : 
possession,  but  accrue  to  the  executor  by  remainder,  will  be 
assets  in  his  hands :  Thus,  if  a  lease  be  made  to  one  for  life, 
remainder  to  his  executor  for  years  (/),  such  remainder  will 
be  assets  in  the  hands  of  the  executor,  though  it  were  never 
in  the  testator  (g).  So  where  a  lease  for  years  is  bequeathed 
to  A.  for  life,  and  afterwards  to  B.,  who  dies  before  A., 
although  B.  never  had  this  term  in  him,  it  shall  be  assets  in 
the  hands  of  his  executor  (h).  So  a  remainder  in  a  term  for 
years,  though  it  never  vested  in  the  testator's  possession, 
and  though  it  still  continue  a  remainder,  shall  be  assets  in 
the  hands  of  the  executor ;  for  it  bears  a  present  value,  and 
is  vendible  (i) . 

So  goods  which  have  accrued  by  increase  since  the  tes-  by  increase : 
tator's  death  are  assets  in  the  hands  of  the  executor :    Thus 
if  the  sheep  or  other  cattle  of  the  testator  bear  lambs,  &c, 

and  the  trade  creditors  will  have  286.     Corn.  Dig.  Assets,  (C). 

the  benefit  of  this  indemnity.     Ex  (e)  Wentw.  Off.   Ex.   188,  14th 

parte  Garland,  10  Ves.  110.     Re  edit.     Com.  Dig.  Assets,  (C). 

Johnson,  15  C.  D.  548.     And  see  (/)  See  ante,  p.  614  et  seq. 

post,  p.  1682.  (g)  Went.    Off.    Ex.    189,   14th 

(c)  Re  Morgan,  18  C.  D.  93.  edit.     Com.  Dig.  Assets,  (C). 

\d)  Wentw.  Off.  Ex.  188,  14th  (h)  Ibid. 

edit.     Chapman  v.  Dalton,  Plowd.  {%)  Ibid. 
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after  the  testator's  death,  these,  although  never  the  property 
of  the  testator,  will  he  assets  (j).  So  if  the  executor  of  a 
lessee  for  years  enter  into  the  tenements,  the  profits,  over 
and  above  the  rent,  shall  be  assets  (k).  Therefore,  if  an 
executor  has  a  lease  for  years  of  land  of  the  value  of  20L 
a-year,  rendering  rent  of  101.  a-year,  it  is  assets  in  his  hands 
only  for  101.  over  and  above  the  rent(Z).  Again,  if  an 
executor  employ  the  testator's  goods  in  trade,  the  profits 
shall  be  assets  (ra)  :  And  whether  the  executor  takes  upon 
himself  to  carry  on  the  testator's  trade,  or  does  so  in  pur- 
suance of  a  provision  in  articles  of  partnership  entered  into 
by  the  deceased  (n),  or  by  direction  of  the  testator,  contained 
in  his  Will,  or  under  the  direction  of  the  Court  of  Chancery, 
the  profits  of  such  trade  shall  be  assets,  for  which  he  shall 
be  accountable.  Thus  in  Gibblett  v.  Read  (o),  Lord  Hard- 
wicke  held,  that  a  share  in  a  newspaper  should  be  considered 
as  the  personal  property  of  the  deceased,  transmissible  to 
his  representatives,  and  that  the  profits  of  printing  the  same 
subsequent  to  his  death  should  be  distributed  accordingly. 
And  his  Lordship  said,  that  there  were  many  cases  where 
no  part  of  the  property  of  a  testator  had  been  employed  or 
made  use  of  in  carrying  on  the  business,  and  yet  the  executor 

(j)  Wentw.  Off.  Ex.  190,  14th.  p.  1752. 

edit.  (n)  Generally  speaking,  the  death 

Qc)  Buckley  v.  Pirk,  1  Salk.  79.  of  a  partner,  of  itself,  dissolves  the 

Wentw.    Off.   Ex.   190,  191,   14th  partnership  :    Vulliamy  v.  Noble, 

edit.     But  the  profits,  as  far  as  the  3   Meriv.   614  :  And  even  where 

amount  of  the  rent,  are  received  the  partners  have  covenanted  that 

by  the  executor  as  tertenant,  and  they  and  their  respective  executors 

appropriated  to    the    use  of  the  shall  continue  partners  for  a  cer- 

lessor  :   1    Salk.  79.     See  post,  p.  tain  time  yet  unexpired,  the  exe- 

1637.  cutors  of  the  late  partner  are  en- 

(l)  Body  v.  Hargrave,  Cro.  Eliz.  titled  to  a  decree  for  a  dissolution, 

712.     Godolph.  Pt.  2,  c.  24,  s.  1.  subject   to   their  liability  to  da- 

A    leasehold    estate    though    not  mages   recoverable    in    an   action 

sold  is  assets,  ad  valorem :  Jury  v.  by  the  surviving  partners,  for  a 

Woodhouse,  Barnes,  333.  Vincent  breach  of  the  covenant  :  Downs  v. 

v.  Sharpe,  2  Stark.  507.  Collins,  6  Hare,  418. 

(m)  Godolph.  Pt.  2,  c.  24,  s.  4.  (o)  9  Mod.  459. 
Com.  Dig.  Assets,  (C).     See  post, 
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had  been  held  accountable  for  the  profits  of  the  business  as 
the  testator's  personal  estate  (p);  as  in  the  instance  of 
physical  secrets  or  nostrums,  where  everything  was  carried  on 
with  materials  purchased  after  the  testator's  death,  and  yet 
the  nostrum  was  part  of  the  personal  estate  of  the  testator  (q). 

( p)  See  also  Moseley  v.  Rendell, 
L.  R.  6  Q.  B.  338.  Abbott  v.  Par- 
fitt,  L.  R.  6  Q.  B.  346. 

(q)  His  Lordship  further  ob- 
served that  if  the  house  of  the  tes- 
tator were  a  house  of  great  trade, 
the  executor  roust  account  for  the 
value  of  what  is  called  the  good- 
will of  it.  See  also  Worral  v. 
Hand,  Peake,  N.  P.  C.  74,  Ace. 
So  an  assignment  by  deed  of  the 
good-will  of  a  trade  has  been  held 
to  be  a  conveyance  of  "  property  " 
within  the  Stamp  Act  :  Potter  v. 
Commissioners  of  Inland  Revenue, 
10  Exch.  147.  But  in  Spicer  v. 
James,  Rolls,  M.  T.  1830,  cited  in 
Collyer  on  Partnership,  p.  82,  where 
an  attorney  having  died  intestate, 
another  attorney,  a  friend  of  the 
family,  by  arrangement  with  the 
widow,  took  out  administration, 
and  continued  the  business  of  the 
deceased  until  her  son  came  of  age  ; 
paying  the  widow  half  the  profits  ; 
Sir  J.  Leach  held,  that  the  good- 
will of  a  trade  of  a  personal  nature, 
as  that  of  an  attorney,  was  not  a 
subject  of  administration  and  was 
not  assets  in  the  hands  of  the  ad- 
ministrator. [See,  however,  contra, 
Smale  v.  Graves,  3  De  G.  &  Sm. 
706.]     With  respect  to  the  good- 


will of  a  business,  in  which  several 
are  partners,  it  seems  that,  as  to  a 
partnership  between  professional 
persons,  on  the  death  of  one,  the 
good- will  shall  survive  to  the  other, 
although  the  deceased  paid  a  large 
premium  on  entering  into  the  part- 
nership :  Farr  v.  Pearce,  3  M add. 
W.E. — VOL.   II. 


78.  But  whether  this  survivorship 
of  the  goodwill  exists  in  the  case 
of  commercial  partnerships,  has 
been  questioned.  In  Hammond  v. 
Douglas,  5  Ves.  539,  Lord  Lough- 
borough determined  that  the  good- 
will of  a  trade  carried  on  in  part- 
nership without  articles,  survives, 
and  is  not  partnership  stock  :  But 
in  Crawshay  v.  Collins,  15  Ves.  227, 
Lord  Eldon  doubted  the  propriety 
of  that  decision  :  See  also  Feather- 
stonhaugh  v.  Fenwick,  17  Ves.  298. 
AVedderburn  v.  "Wedderburn,  22 
Beav.  84,  104,  in  which  last  case 
it  was  laid  down  by  Romilly,  M.  R., 
that  the  goodwill  does  not  survive 
unless  by  express  agreement.  See 
also  Accord.  Smith  v.  Everett,  27 
Beav.  446.  But  though  these  cases 
establish  that  the  goodwill  is  a 
valuable  and  tangible  thing  in 
some  cases,  yet  the  legatee  of  the 
share  of  the  mere  goodwill  of  a 
deceased  partner  cannot  support  a 
bill  against  the  surviving  partner 
to  obtain  the  benefit  of  his  legacy, 
even  after  assent  by  the  executor  : 
Robinson  v.  Quiddington,  28  Beav. 
529.  In  a  suit  for  the  general 
administration  of  assets,  if  it  be 
ascertained  that  the  executors  have 
been  able  so  to  deal  with  the  busi- 
ness, as  to  make  something  of  the 
goodwill,  the  legatee  may  have  a 
right  to  be  paid  in  respect  of  his 
interest  in  it :  Ibid.  Other  cases 
on  the  subject  of  the  goodwill  of  a 
partnership  business  will  be  found 
collected  and  commented  on  in  the 
Jurist  of  Dec.  2,  1865. 

S  S 
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So,  in  Pitt  v.  Pitt(r),  the  administratrix  of  a  deceased 
ropemaker  in  the  king's  yard  at  Woolwich  was  cited  in  the 
Prerogative  Court  of  Canterbury,  to  exhibit  an  Inventory 
and  account :  The  deceased  had  four  apprentices  ;  and  the 
question  was,  whether  the  administratrix  was  bound  to  insert 
in  the  Inventory  the  amount  of  the  wages  earned  by  them,  in 
the  yard  of  the  deceased,  since  his  death  :  And  Sir  G.  Lee 
was  clearly  of  opinion,  that  she,  who  did  not  belong  to  the 
yard,  could  have  apprentices  there  only  as  administratrix  to 
the  deceased ;  and  the  learned  Judge  accordingly  decreed 
her  to  charge  herself  with  the  profits  arising  from  the 
apprentices, 
by  condition :  So  chattels,  real  or  personal,  to  which  the  executor  becomes 
entitled,  after  the  death  of  the  testator,  by  force  of  a  con- 
dition, will  be  assets :  As  where  a  lease  for  years,  or  cattle, 
plate,  or  other  chattel,  was  granted  by  the  testator,  upon 
condition  that  if  the  grantee  did  not  pay  such  a  sum  of 
money,  or  do  other  acts,  &c,  and  this  condition  is  broken  or 
not  performed  after  the  testator's  death,  the  chattel  will  be 
brought  back  to  the  executor,  and  be  assets  (s).  The  law  is 
the  same  where  the  condition  is,  that  the  testator  shall  pay 
money  or  do  any  other  act  to  avoid  the  grant :  Accordingly, 
it  has  been  decided,  that  chattels,  whether  real  or  personal, 
mortgaged  or  pledged  by  the  testator,  and  redeemed  by  the 
executor,  shall  be  assets  in  the  hands  of  the  executor,  for  so 
much  as  they  are  worth  beyond  the  sum  paid  on  their  re- 
demption (t).     And  it  was  held  at  N.  P.  by  Abbot,  C.  J.  (u), 

(/•)  2  Cas.  temp.  Lee,  508.  a  policy  of  insurance  on  the  testa- 

(s)  Wentw.  Off.  Ex.    181,   14th  tor's  life,  as  security  for  the  debt, 

edit.  and   for    a    further  advance  then 

(0  Went.    Off.    Ex.     182,    14th  made  by  R.  ;  and  died,  leaving  R. 

edit.     Hawkins  v.  Lawse,  1  Leon.  and    M.    his   executors  :    R.    still 

155.     Harecourt  v.  Wrenham,  or  holding  the  policy,  applied  to  the 

Harwood  v.  Wrayman,  Moore,  858.  insurers  for  the  amount  due  on  it 

1  Roll.  Rep.  56,  pi.  32.    1  Brownl.  (200Z.),  which  they  refused  to  pay 

76.     1  Roll.  Abr.  920,  (G.)  pi.  5.  unless   R.   &   M.    gave    a  receipt 

Alexander    v.   Lady   Gresham,    1  for  it  as  executors  :  They  did  so, 

Leon.  225.     A  testator  being  in-  R.  making  protest  that  he  signed 

debted  to  R.,  deposited  with  him  as  executor,  merely  to  satisfy  the 
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that  a  lease  which  belonged  to  an  intestate,  upon  which  the 
plaintiff  had  a  lien,  on  account  of  which  he  retained  it  in 
his  hands,  was  nevertheless  to  be  considered  as  assets  in  the 
hands  of  the  administrator,  who  had  the  power  to  redeem  it. 
But  if  the  executor  redeem  with  his  own  money  the  goods 
pledged  by  the  testator,  he  shall  be  indemnified  in  respect  to 
the  sum  he  has  disbursed  out  of  the  effects  of  the  testator, 
or,  if  necessary,  by  the  sale  of  the  chattel  itself ;  and  in  that 
case  the  surplus  over  and  above  such  indemnity  shall  be 
assets  (x).  In  case  he  have  no' fund  as  executor,  and  he 
advance  the  money  out  of  his  own  purse  for  the  redemption, 
and  it  be  fully  equivalent  to  the  value  of  the  chattel,  the 
property  is  altered  by  such  payment,  and  shall  be  vested  in 
the  executor  as  a  purchaser  in  his  own  right  (y) .  But  if  the 
executor  redeem  the  chattel  after  the  time  specified  for  re- 
demption is  elapsed,  then  it  is  said  that  the  chattel,  without 
any  distinction  in  respect  to  its  value,  shall  at  law  belong  to 
the  executor  in  his  own  right ;  since  in  such  case  it  must  be 
deemed  to  be  sold  to  him  by  the  mortgagee  or  pawnee,  who, 
after  the  forfeiture  is  incurred,  has  a  legal  right  to  dispose  of 
it  at  his  pleasure  to  him,  or  to  any  other  person  :  But  in 
equity,  the  excess  in  the  value  of  the  thing  beyond  the  money 
paid  for  the  redemption  shall  be  regarded  as  assets  in  the 
hands  of  the  executor  (z). 

"Assets  in  any  part  of  the  world,"  says  the  author  of  the  property  of 

J   r  .  the  testator 

Touchstone  (a) ,  "shall  be  said  to  be  assets  in  every  part  of  shall  be  assets 
the  world."     So  it  was  laid  down  by   Lord   Lyndhurst,  in  part  of  the 
delivering  the  judgment  of  the  Barons  of  the  Exchequer  in  vr.orld  they  are 

insurers :     In    an     action     by    a  710. 

judgment   creditor,  the  executors  (h)  Vincent  v.  Sharpe,  2  Stark. 

pleaded  plene  administraverunt  ex-  N.  P.  C.  507. 

cept  as  to  41.  (the  surplus  out  of  the  (x)  Wentw.  Off.  Ex.   182,  14th 

2001.  after  payment  to  R.)  :  And  edit. 

the  Court  of  K.  B.  held,  that  the  (?/)  Anon.    Dyer,    2    a.    pi.    3. 

-executors  were  not  chargeable  with  Wentw.  Off.  Ex.  182,  14th  edit. 

the  200/.  as  assets,  but  only  with  (;.)  Wentw.    Off.   Ex.   186,  187, 

the  surplus  after  payment  to  R.  :  14th  edit. 

Glaholm  v.  Rowntree,  6  Ad.  &  Ell.  (a)  Touchst.  p.  496. 

s  s  2 
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The  Attorney-General  v.  Dimond  (b),  that  "the  effects  of  the 
testator  are  assets  wherever  situated,  whether  at  home  or 
abroad ;  and  such  effects  as  are  in  a  foreign  country  at  the 
time  of  the  testator's  death,  although  they  remain  and  are 
wholly  administered  there  by  the  executor,  are  equally  assets. 
Again,  it  was  laid  down  by  Bayley,  B..,  in  the  case  Re 
Eirin  (c),  that  if  the  testator  or  intestate  dies  entitled  to  stock 
in  the  French  or  other  foreign  funds,  and  there  is  a  deficiency 
of  assets  in  this  country  to  meet  the  debts  of  the  deceased,  it 
is  the  duty  of  the  executor  or  administrator,  to  sell  the  stock, 
and  bring  the  proceeds  into  this  country,  in  order  to  satisfy 
the  creditors :  and  if  he  neglects  to  do  so,  he  will  be  guilty 
of  a  devastavit  (d).  Accordingly,  as  early  as  the  reign  of 
James  I.,  in  Doivdale's  Case  (<?),  where  the  jury  found  that 
assets  within  the  kingdom  of  Ireland  came  to  the  hands  of 
the  executor,  it  was  resolved  that  the  finding  the  assets  to  be 
beyond  sea,  was  surplusage  ;  for  that  if  executors  have  goods 
of  their  testators  in  any  part  of  the  world,  they  shall  be 
charged  in  respect  of  them  ;  since  many  merchants  and  other 
men,  who  have  goods  to  a  great  value  beyond  sea,  are  indebted 
here  in  England  :  and  it  would  be  a  great  defect  in  the  law, 
that  those  goods  should  not  be  liable  to  their  debts. 

But  this  doctrine  has  been  questioned.  In  Story's  Con- 
flict of  Laics  (f),  that  eminent  writer,  in  commenting  on  the 
resolution  in  Dowdale's  Case,  says,  "  This  language,  in  its 
broad  import,  is  certainly  unmaintainable  in  our  day ;  for  it 
goes  to  the  extent  of  making  a  domestic  executor  or  adminis- 
trator liable  for  all  assets  of  the  testator  or  intestate  which 

(b)  1  Crompt.  &  Jerv.  370.  foreign    country,     the    Court    of 

(c)  Ibid.:  151.  Chancery  referred  it  to  a  Master, 

(d)  So  it  has  been  laid  down  to  inquire  whether  the  testator's 
that  a  leasehold  estate  for  years  in  interest  in  it  was  in  its  nature  real 
Ireland  is  personal  assets  in  Eng-  or  personal  :  Gardiner  v.  Fell,  1 
land,  and  may  be  sold  here  by  the  Jac.  &  Walk.  24. 

executor  :  Bligh  v.  Lord  Darnley,  (e)  6  Co.  47  b.     S.  C.  Cro.  Jac. 

2  P.  Wins.  622.     And  where  there  55. 

was  a  question  as  to  the  quality  (/)  Ch,  xiii.  s.  514,  a. 

of  an  estate  in  land  situate  in  a 
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are  locally  situate  abroad;  although  (as  it  has  appeared  in 
an  earlier  part  of  this  Work)  (//),  he  has  not,  in  virtue  of 
the  domestic  letters  of  administration,  any  authority  to 
collect  them,  or  to  compel  payment  or  delivery  thereof  to 
himself." 

In  Dowdalc's  Case,  it  will  be  observed,  the  foreign  assets 
had  actually  come  to  the  hands  of  the  executor ;  so  that  the 
more  general  question,  embraced  by  the  terms  of  the  resolu- 
tion, did  not,  in  truth,  arise.     But  Mr.  Justice  Story  doubts 
the  authority  of  the  case,  even  in  the  aspect  which  the  actual 
•facts  of  it  present ;  observing  that  according  to  the  doctrine 
maintained  in  England  in  modern  times,  the  executor  was 
not  at  all  liable  to  be  sued  in  England  as  executor  under 
letters  testamentary  taken  out  in  Ireland  ;  and  a  fortiori  not 
for  assets  received  and  administered  in  Ireland  under   that 
appointment :    And   that  learned  Commentator  considers  it 
as  at  least  a  doubtful  question,   whether  if  an  executor  or 
administrator,  appointed  in  the  country  where  the  deceased 
died,    should   collect   assets    in    a   foreign   country   without 
obtaining   a   grant   of    administration    there,    the   assets   so 
received  would  constitute  a  part  of  the  home  assets  which 
he  would  be  bound  to  administer,  and  for  which  he  would  be 
liable  to  account  under  the  domestic  administration  according 
to  the  domestic  laws. 

It  has  certainly  been  established  (as  there  has  already  been  Administration 
occasion  to  show)  (/*),  that  although  where  different  adminis-  different11' 
trations  are  granted  in  different  countries,  that  administration  couutries : 
is  deemed  the  principal  or  primary  one  which  is  granted  in  ^ministration 
the  country  of  the  domicil  of  the  deceased,  yet  each  portion  byloS^of 
of  the  estate  must  be  administered  in  the  country  in  which  domicil : 
possession  of  it  is  taken  and  held  under  lawful  authority :  jSfirtSd" 
And  that  the   administrator   under   a  foreign   grant   has   a  in  the  countTJ 
right  to  hold  the  assets  received  under  it  against  the  home  sion  is  taken. 
administrator,  even   after   they  have  been   remitted  to  this 
.country  (i).     The  only  mode,  it  seems,  of  reaching  such  assets 

(g)  See  Ante,  pp.  300,  365.  ({)  Ante,    pp.    365,    366,    1389. 

(Ji)  Ante,  pp.  365,  366.  Story's  Confl.  ch.  xiii.  s.  518.   See, 
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is  to  require  their  transmission  or  distribution,  after  all 
the  claims  against  the  foreign  administration  have  been 
duly  ascertained  or  settled  (k).  Again,  though  the  right  of 
the  home  executor  or  administrator  to  an  ancillary  probate 
or  grant  of  administration  in  a  foreign  country  is  usually 
admitted,  by  the  comity  of  nations,  as  a  matter  of  course  (/), 
yet  this  new  administration  is  made  subservient  to  the  rights 
of  creditors  and  other  claimants  resident  within  the  country 
where  it  is  granted  ;  and  the  residuum  is  transmissible  to  the 
country  of  the  original  administration  only  when  a  final 
account  has  been  settled  in  the  proper  tribunal  where  the 
new  administration  is  granted,  upon  the  equitable  principles 
adopted  by  its  own  law,  in  the  application  and  distribution 
of  the  assets  found  within  its  jurisdiction  (m). 

The  liability  of  an  executor  or  administrator  to  account  for 
assets  out  of  England  would  seem  to  depend  upon  his  relation 
to  the  foreign  assets.     It  would  seem  from  the  decision  in 


however,  Sandilands  v.  Innes,  3 
Sim.  263.  In  that  case  it  appeared, 
that  Erskine  Nimmo  died  intestate 
at  Madras  ;  and  William  Fairlie,  a 
creditor  of  the  deceased,  took  out 
letters  of  administration  to  him  in 
the  Supreme  Court  there  :  Fairlie 
afterwards  came  to  England,  and 
obtained  letters  from  the  Preroga- 
tive Court  of  Canterbury  :  After- 
wards one  of  the  intestate's  next 
of  kin  procured  the  latter  admi- 
nistration to  be  revoked,  and  let- 
ters to  be  granted  to  himself  :  He 
then  filed  a  bill  against  Fairlie, 
praying  for  an  account  of  the  effects 
of  the  intestate,  both  in  India 
and  in  this  country,  which  had 
been  possessed  by  Fairlie  :  It  was 
objected,  that  the  bill  being  filed 
by  the  plaintiff  in  the  character  of 
personal  representative  only  of  the 
deceased,  and  not  also  as  one  of 
the  next  of  kin,  he  was  not  en- 


titled to  sue  for  an  account  of  the 
assets  of  the  deceased  possessed  by 
Fairlie  in  India,  but  only  of  the 
assets  possessed  by  him  in  this 
country  :  Sir  L.  Shadwell,  V.-C.,. 
said,  that  if  Fairlie  had  brought 
any  of  the  intestate's  assets  from. 
India  to  this  country,  the  plaintiff 
would  clearly  be  entitled  to  have 
an  account  taken  as  to  them  ;  and 
that  the  taking  of  that  account 
would,  incidentally,  make  it  ne- 
cessary to  have  an  account  taken 
of  all  the  assets  possessed  by  Fairlie 
or  his  agents  in  India.  See  also 
Hervey  v.  Fitzpatrick,  Kay,  -421. 
Ante,  p.  369.  Maclaren  v.  Stain- 
ton,  16  Beav.  279. 

(k)  Story's  Conn.  ch.  xiii.  s.  518. 
Ante,  p.  852. 

(0  See  ante,  pp.  301,  365  (/;). 

(m)  Eames  v.  Hacon,  18  C.  D. 
347.  Story's  Confl.  ch.  xiii.  s.  513. 
Ante,  p.  852. 
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Ewing  v.  Orr-Ewing  (n),  that  where  the  same  person  has 
vested  in  him  English  and  foreign  assets,  then,  whether 
the  English  administration  be  major  or  minor,  principal  or 
ancillary,  the  English  courts  of  equity,  if  called  upon  so  to 
do  by  a  person  entitled  to  claim  in  the  administration,  will, 
if  the  administrator  be  within  the  jurisdiction,  judicially 
administer  the  whole  of  the  assets  vested  in  him.  In  a  case 
where  one  has  not  only  identity  of  trustees  with  the  legal 
personal  representatives  here  and  abroad  and  unity  of  the 
trust  which  they  have  to  perform,  as  was  the  case  in  Ewing 
v.  Orr-Ewing,  there  is  no  difficulty,  and  the  whole  estate  can 
be  administered,  as  regards  both  English  and  foreign  assets, 
in  the  English  courts  ;  where,  however,  the  only  title  of  the 
English  personal  representative  is  under  an  English  probate 
or  letters  of  administration  to  the  English  assets,  the  adminis- 
tration, beyond  that  which  is  necessary  for  the  payment  of 
English  creditors,  may  not  conveniently  be  conducted  by  the 
English  courts,  especially  if  the  deceased  is  of  foreign  domi- 
cile and  those  entitled  to  the  surplus  of  his  estate  after  the  pay- 
ment of  his  debts  are  foreigners  ;  in  such  a  case  the  surplus  of 
English  assets  after  payment  of  all  debts  proved  in  England, 
might  properly  be  ordered  to  be  paid  over  to  the  adminis- 
trator in  the  country  of  the  deceased's  domicile.  Where, 
however,  the  deceased  is  of  English  domicile,  the  English 
Courts  assume  the  power  to  make  a  general  decree  for 
administration  of  the  whole  estate  of  any  testator  or  intestate 
who  may  have  died  leaving  assets  in  several  countries  in 
respect  of  which  several  grants  of  probate  or  administration 
(whether  principal  or  ancillary),  might  have  been  obtained, 
working  out  such  a  decree  in  the  best  way  practicable  as  to 
assets  not  within  the  local  jurisdiction.  Lord  Selborne  in 
delivering  his  opinion  in  the  House  of  Lords  in  Ewing  v. 
Orr-Ewing  (o),  cited  with  approval  the  589th  section  of  Story 
on  Equity  Jurisprudence,  Chap.  IX.  :  "  Courts  of  Equity 
of  the  country  where  the  ancillary  administration  is  granted 

(to)  9  A.  C.  34.  (0)  10  A.  C.  514. 
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(and  other  Courts,  exercising  a  like  jurisdiction  in  cases 
of  administration),  are  not  incompetent  to  act  upon  suck 
matters,  and  to  decree  a  final  distribution  of  the  assets  to 
and  among  the  various  claimants  having  equities  or  rights  in 
the  funds,  whatever  may  be  their  domicil,  whether  it  be  that 
of  the  testator  or  intestate,  or  be  in  some  other  foreign 
country.  The  question  whether  the  Court,  entertaining  the 
suit  for  such  a  purpose,  ought  to  decree  such  a  distribution, 
or  to  remit  the  property  to  the  forum  of  the  domicile  of  the 
party  deceased,  is  treated,  not  so  much  as  a  matter  of 
jurisdiction,  as  of  judicial  discretion,  dependent  upon  the 
particular  circumstances  of  each  case.  There  can  be,  and 
ought  to  be,  no  universal  rule  on  the  subject.  But  every 
nation  is  bound  to  lend  the  aid  of  its  own  judicial  tribunals 
for  the  purpose  of  enforcing  the  rights  of  all  persons  having  a 
title  to  the  fund,  when  such  interference  will  not  be  productive 
of  injustice,  or  inconvenience,  or  conflicting  equities,  which 
may  call  upon  such  tribunals  for  abstinence  in  the  exercise  of 
their  jurisdiction."  But,  as  already  stated,  wherever  there  are 
two  sets  of  personal  representatives,  one  appointed  by  the 
tribunal  of  the  country  where  the  testator  was  domiciled,  and 
another,  and  a  different  set  of  persons,  appointed  repre- 
sentatives in  another  country  where  there  happens  to  be 
personal  estate,  questions  will  arise  as  to  what  are  the  rights 
of  the  executors  in  the  country  of  the  domicile  as  against 
the  ancillary  administrator,  and  when,  and  at  what  stage, 
the  trustees  and  executors  of  the  country  of  domicile  require 
the  ancillary  administrator  to  hand  over  to  them  the  assets 
collected  under  the  ancillary  administration  (^>).  It  would 
seem  that  wherever  you  have  assets  within  the  jurisdiction, 
and  a  person  accountable  for  those  assets  also  within  the 
jurisdiction,  a  Court  of  Equity  will,  if  called  upon  so  to  do, 
make  a  general  decree  for  judicial  administration,  even  though 
there  may  be  assets  abroad  and  the  deceased  be  of  foreign 
domicile,  but  that  the  English  courts  in  the  course  of  the 

(p)  See  per  Cotton,  L.J.,  in  Re  Orr-Ewing,  22  C.  D.  456,  467. 
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English  action  will  not  allow  proceedings  to  be  carried  further 
than  is  convenient  according  to  the  comity  of  Courts,  and 
would  adopt  the  proceedings  of  the  Courts  of  the  country  of 
the  domicile  of  the  deceased  according  to  the  necessities  and 
exigencies  of  the  case  (q).  The  English  Court  could,  of  course, 
if  there  was  pending  a  suit  in  the  courts  of  the  country  of  the 
deceased's  domicile,  in  which  all  questions,  which  could  arise 
in  the  course  of  the  administration,  could  be  decided,  stay 
the  English  action  and  prevent  it  going  on  here  vexatiously 
and  unnecessarily  (r). 

It  has  sometimes  been  asserted  that  the  duty  of  the  Duty  of  per- 
personal  representative  of  a  deceased  of  foreign  domicile  sentativeof 
acting   here   under   a   subsidiary  grant  of  administration  is  Pers.011  ^'lth . 

o  Jo  foreign  domicil 

to  pay  the  creditors  and   duties  in  the  state  under  whose  acting  in  this 

country  under 

authority  he  is  acting,  and  to  remit  the  balance  to  the  subsidiary 
personal  representative  in  the  state  or  country  of  the  domicile  ministration. 
of  the  deceased,  and  an  argument  is  sought  to  be  based  on 
this  assertion  that  the  Courts  of  a  country  other  than  that 
of  the  domicile  of  the  deceased  ought  not  to  judicially 
administer  assets  not  comprised  in  the  subsidiary  grant,  even 
though  the  administrator  or  trustee  of  these  goods  happen 
himself  to  be  within  the  jurisdiction  of  the  Courts  of  the 
country  from  which  the  subsidiary  grant  issues  and  amenable 
to  it.  The  case,  however,  of  Re  Kloebe  (s),  seems  to  shew 
that  the  assertion  on  which  the  argument  is  founded  is  itself 
without  foundation,  for  it  was  decided  in  that  case  by 
Pearson,  J.,  that  in  the  administration  of  the  English  estate 
of  a  deceased  domiciled  abroad,  foreign  creditors  are  entitled 
to  dividends  pari  passu  with  English  creditors.  In  the  case 
of  Re  Boyse  (£),  it  was  held  by  Malms,  V.-C,  that  although 
judgment  has  been  given  for  the  administration  of  an  estate, 
the  Court  has  no  power  to  restrain  a  foreign  creditor  from 
proceeding   in   a   foreign   Court   against   the   administrator ; 

(q)    Stirling    Maxwell   v.    Cart-       Orr-Ewing,  22  C.  D.  456,  469. 
wright,  11  C.  D.  522.  (s)  28  C.  D.  1    5. 

(r)  See  per  Cotton,  L.J.,  in  Re  (t)  15  C.  D.  591. 
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but  that  if  judgment  were  obtained  in  the  foreign  Court 
against  the  administrator  by  default,  it  would  only  be  treated 
in  the  administration  action  as  piimd  facie  evidence  of  the 
debt. 

Generally  nothing  which  is  assets  can  be  recovered  by 
process  of  law,  except  by  the  administrator  acting  under  the 
authority  issuing  out  of  the  Court  whose  process  is  sought 
to  be  enforced  (u)  ;  but  there  are  some  apparent  exceptions  to 
that  rule  :  one  is  where  assets  have  come  into  the  jurisdiction 
by  being  remitted  to  the  agent  of  a  foreign  administrator  :  in 
such  a  case  the  foreign  administrator  may  sue  his  agent 
without  taking  out  letters  of  administration  in  the  country  to 
the  forum  of  which  he  is  resorting.  Thus,  in  Eames  v. 
Hacon  (x),  where  an  intestate  died  domiciled  in  Ireland,  and 
letters  of  administration  were  granted  in  Ireland,  and  the 
Irish  administratrix  instructed  her  attorneys  to  procure 
letters  of  administration  in  India  for  her  use  and  benefit, 
and  they  did  so,  and  having  received  the  Indian  assets,  and 
paid  the  Indian  debts,  and  remitted  the  net  proceeds  to 
their  agents  in  England,  it  was  said  by  Jessel,  M.K.,  and 
Baggallay,  L.J.,  that  the  Irish  administratrix  would  have 
been  entitled  to  sue  the  agents  in  England  even  if  she  had 
not  had  the  Irish  letters  of  administration  resealed.  Again, 
in  Re  Macnichol(y),  it  was  held  that  where  judgment  had 
been  obtained  in  a  foreign  Court  by  the  foreign  adminis- 
trator of  a  creditor  against  an  English  debtor  who  had  since 
died  and  whose  estate  was  being  administered  in  England, 
that  the  foreign  administrator  could  prove  without  taking  out 
English  administration  to  his  intestate. 

Law  governing        If?  however,  the  English  Courts  do  undertake  the  judicial 

administration 

of  assets  of        administration    of    assets  of    a   deceased   person    of   foreign 

person  with        domicile,  they  will   administer   such  assets  generally,  as  far 

foreign  as  tkey  can  ascertain  the  law,  according  to  the  law  of  the 

domicil.  J  ...... 

deceased's  domicile   the   lex  domicilii,  but  the  priorities  of 

(u)  Fernandes'  Executors'  case,  (x)  18  C.  D.  347. 

L.  R.  5  Ch.  314.  (y)  L.  K.  19  Eq.  81. 
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creditors  will  be  governed  by  the  lex  fori.  Thus,  in  Black- 
wood v.  The  Queen  (z),  it  was  held  by  the  Privy  Council  that 
although  the  law  of  the  testator's  domicile  governs  the  foreign 
personal  assets  of  his  estate  for  the  purpose  of  succession  and 
enjoyment,  yet  those  assets  are  for  the  purpose  of  legal  repre- 
sentation, of  collection  and  administration,  as  distinguished 
from  distribution  among  the  successors,  governed  by  the  law 
of  their  own  locality,  and  not  by  that  of  the  testator's 
domicil. 

By  the  statute  5  Geo.  II.  c.  7,  s.  4  (a),  it  is  enacted,  that  5  Geo.  2,  c.  7, 
"  the  houses,  lands,  negroes,  and  other  hereditaments  and  real  negro'es,  &c.,' 
estates,  situate  or  being  within  any  of  the  said  plantations  ^g! planta" 
[British  plantations  in  America]  belonging  to  any  person 
indebted,  shall  be  liable  to  and  chargeable  with  all  just  debts, 
duties,  and  demands  of  what  nature  or  kind  soever,  owing 
by  any  such  person  to  his  Majesty,  or  any  of  his  subjects, 
and  shall  and  may  be  assets  for  the  satisfaction  thereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable 
to  the  satisfaction  of  debts  due  by  bond  or  other  specialty, 
and  shall  be  subject  to  the  like  remedies,  proceedings  and 
process  in  any  Court  of  law  or  equity,  in  any  of  the  said 
plantations  respectively  for  seizing,  extending,  selling,  or  dis- 
posing of  any  such  houses,  lands,  negroes  and  other  here- 
ditaments and  real  estates  towards  the  satisfaction  of  such 
debts,  duties  and  demands,  and  in  like  manner  as  personal 
estates  in  any  of  the  said  plantations  respectively  are  seized, 
extended,  sold  or  disposed  of,  for  the  satisfaction  of  debts." 

In  the  case  of  Thomson  v.  Grant  (b),  Alexander  Donald- 
son devised  plantations  in  Jamaica  to  several  trustees,  whom 
also  he  appointed  his  executors  :  Of  these,  Thomson  alone 
proved  the  Will  in  the  Prerogative  Court  of  Canterbury ;  and 
Grant,  Campbell,  Meekin,  and  Green  proved  it  in  Jamaica ; 
Thomson   died,  and   Grant,  who  was  one  of  his  executors, 

(a)  8  A.  C.  82.  The  compensation  fund  for  slaves  in 

(a)  This  Act  has  been  repealed  Jamaica  was  held  to  he  legal  assets 

by  Stat.  Law  Rev.  Act,  1887.     It  in  Lyon  v.  Colville,  1  Coll.  449. 

had  been  already  repealed  as  to  (6)  1    Russ.    Chanc.    Cas.    540, 

negroes  by  stat.  37  Geo.  3,  c.  119.  note  to  Player  v.  Foxhall. 
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proved  his  Will  here  in  the  Prerogative  Court :  Both  Thom- 
son and  Grant  were  creditors  of  Donaldson  to  a  large 
amount :  In  a  suit  which  was  instituted  by  Thomson  on 
behalf  of  himself  and  other  creditors,  for  the  administration 
of  Donaldson's  estate,  and  which  was  afterwards  revived  by- 
Grant,  the  devise  of  the  plantations  had  been  declared  frau- 
dulent as  against  creditors,  and  Grant  had  been  appointed 
consignee  :  Grant  then  claimed  to  be  entitled  to  retain,  in 
priority  to  the  other  creditors,  out  of  the  balances  in  his 
hands  as  consignee,  both  the  debt  due  from  Donaldson  to 
him  individually,  and  also  the  debt  due  to  him  as  the  exe- 
cutor of  Thomson  :  And  Sir  Thomas  Plumer,  M.R.,  held 
that  Grant  was  entitled  as  executor  to  retain  both  debts  out 
of  the  balances  in  question :  His  Honor  said  that  the  exe- 
cutor's right  of  retainer  over  personal  property  was  clear ; 
and  by  the  Act  of  Geo.  II.,  plantations  in  Jamaica  are  con- 
verted, with  respect  to  the  payment  of  debts,  into  personal 
assets,  and,  as  such,  are  possessed  by  the  executor  :  Grant, 
therefore,  was  in  a  situation  in  which  he  could  not  sue  either 
for  the  debt  due  to  himself  personally,  or  for  that  which  he, 
as  the  executor  of  Thomson,  had  the  sole  legal  right  to 
demand :  His  coming  over  to  this  country,  and  acting  as 
consignee,  could  not  take  away  from  him  a  right  which 
attached  on  the  property  in  his  hands :  That  property  was 
personal  assets,  and  in  all  respects  to  be  administered  as 
such :  In  the  character  of  consignee  he  retained  only  the 
charges  incident  to  that  situation  :  As  an  executor,  he  was 
entitled  to  retain  both  debts  (c). 

It  seems  that  even  before  this  statute,  it  was  held  that  a 
foreign  plantation,  though  an  inheritance,  yet  being  in  a  foreign 
country,  was  to  be  looked  upon  as  a  chattel  to  pay  debts,  and 
a  testamentary  thing  (d). 

It  was  held,  however,  in  Charlton  v.  Wright  (e),  that  not- 

(c)  See  also  Manning  v.  Spooner       4  Mod.  226. 

3  Ves.  118.  (e)  12  Sim.  274.     See  also  Lyon 

(d)  Noel  v.  Robinson,  2  Venti       v.  Colville,  1  Coll.  449,  472. 
358.     See  also  Blankard  v.  Galdy, 
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withstanding  West  India  estates  are  made  legal  assets  by  this 
statute,  they  may  be  devised  so  as  to  make  them  equitable 
assets.  But  this  was  afterwards  overruled  in  the  Privy 
Council,  in  Turner  v.  Cox  (f). 

By  statute  9  Geo.  IV.  c.  33  QT),  after  reciting  that  doubts  9  Geo.  4,  c.  33, 
have  arisen  whether  and  to  what  extent  the  real  estates  of 
British  subjects  and  others  (not  being  Mahomedans  or  Gen- 
toos),  situate  within  the  jurisdiction  of  his  Majesty's  Supreme 
Courts  of  Judicature  in  India,  are  liable  as  assets  in  the 
hands  of  executors  and  administrators,  to  the  payment  of  the 
debts  of  their  deceased  owners,  it  is  declared  and  enacted, 
"  That  whenever  any  British  subject  shall  die  seised  of  or  Whenever 
entitled  to  any  real  estate  in  houses,  lands,  or  hereditaments,  anf. B"tlsh 

"  '  '    subjects  or 

situate  within  or  being  under  the  general  civil  jurisdiction  of  i)ep°ns  not 

his  Majesty's  Supreme  Court  of  Judicature  at  Fort  William,  medans  or 

in   Bengal,  Fort  St.  George,  and  Bombay  respectively,   or  ditfentitkd11 

whenever  any  person  (not  being  a  Mahomedan  or  Gentoo)  to  aay  real 

.  .  estate  in 

shall  die  seised  of  or  entitled  to  any  such  real  estate,  situate  Ind'a,  such 
within  the  local  limits  of  the  civil  jurisdiction  of  the  same  deemed  assets 
Courts  respectively,  such  real  estate  of  such  British  subject 
or  other  person  as  aforesaid  (not  being  a  Mahomedan  or 
Gentoo)  is  and  shall  be  deemed  assets  in  the  hands  of  his  or 
her  executor  and  administrator,  for  the  payment  of  his  or  her 
debts,  whether  by  specialty  or  simple  contract,  in  the  ordinary 
course  of  administration  "  (g). 

Section  2  declares  and  enacts  that  the  executor,  &c,  may  executors  may 
sell  such  real  estate  for  the  payment  of  the  debts,  and  make  estltefo/the 
a  good  title  to  a  purchaser.  payment  of 

debts  : 

By  section  3,  "In  any  suit  or  action  to  be  commenced  and  • 

in  any  action 

prosecuted  in  any  of  the  said  Courts  respectively,  against  for  debt>  tlie 
such  executor  or  administrator  as  aforesaid,  for  the  recovery  be  charged  S 
of  any  debt  or  demand  clue  and  owing  by  such  testator  or 


with  the  full 
amount  of 
such  real 


(/)  8  Moo.  P.  C.  288.  made  by  this  statute  personal  as-   BState 

(  ff  )  Eepealed  except  as  to  estates  sets,  it  is  unnecessary  to  make  the 

of  persons  dying  before  Uan.  1866,  heir  a  party  to  an  administration 

by  Stat.  Law  Eev.  Act,  1873.  suit  :  Story  v.  Fry,   1  Y.  &  Coll. 

(g)  Real  estate  in  India  being  Ch.  C.  603. 
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intestate  in  his  lifetime,  and  at  the  time  of  his  death,  such 
executor  or  administrator  shall  and  may  he  charged  with  the 
full  amount  in  value  of  such  real  estate  as  aforesaid,  not 
exceeding  the  actual  net  proceeds  of  such  estate  when  sold 
hy  the  sheriff,  as  assets  in  the  hands  of  such  executor  or 
administrator  to  he  administered." 


What  assets 
shall  lie  con- 
sidered as 
com*,  to  hand 
so  as  to  charge 
the  executor  : 


The  general  rule  has  long  heen  established,  that  an  exe- 
cutor or  administrator  shall  not  he  charged  with  any  other 
goods  as  assets  than  those  which  come  to  his  handsQi). 
But  considerable  difficulty  exists  in  ascertaining  what  is  to 
be  esteemed  such  a  coming  to  the  hands  of  the  executor  or 
administrator :  It  is  said  in  WentwortKs  Office  of  an  Exe- 
cutor (i)  that  if  the  testator  at  the  time  of  his  death  has  a 
stock  of  sheep  in  Cumberland,  bullocks  in  Wales,  fat  oxen 
in  Bucks,  money,  household  stuff,  and  plate  in  London,  and 
his  executor  dwells  at  Coventry,  viz.,  far  from  all  these 
places,  the  executor  has  such  an  actual  possession  presently 
upon  the  testator's  death,  that  he  may  maintain  trespass 
against  any  stranger  taking  them  away  or  spoiling  them  ; 
and,  therefore,  that  author  considers  it  doubtful  whether  this 
shall  not  be  such  a  possession  in  the  executor,  and  such  a 
coming  of  these  goods  to  his  hands  as  to  charge  him  with 
payment  of  debts  and  legacies,  and  make  his  own  goods 
liable  instead  of  them.  However  it  was  laid  down  by  Lord 
Holt,  in  Jenkins  v.  PlombeQc),  that  if  an  executor  live  at 
London,  and  the  goods  of  which  the  testator  died  possessed 
are  at  Bristol,  although  the  executor  has  such  an  immediate 
possession  of  them  that  he  may  maintain  trover  in  his  own 
name  against  any  converter  of  them,  and  the  damages  recovered 
shall  be  assets  in  his  hands,  yet  if  he  do  not  recover  so  much 
in  damages  as  really  the  goods  were  worth,  and  that  happens 
not  through  any  fault  of  his,  he  shall  answer  for  no  more  than 
he  recovers  (I). 


{h)  Bead's    case,   5   Co.    33,  b. 
34,  a. 

(t)  P.  227,  14th  edit. 


(fc)  6  Mod.  181. 

(I)  See  also   Com.   Dig.   Assets 
(D). 
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Again,  upon  the  supposition  that  goods  come  fully  into  the 
possession  and  hands  of  an  executor  or  administrator,  but  are 
afterwards  wrongfully  taken  from  him,  a  question  arises 
whether  such  goods  shall  be  considered  assets  in  his  hands : 
There  are  some  authorities  for  asserting  that  things  taken  out 
of  the  possession  of  the  executor  are  assets  in  his  hands  (m), 
unless  they  were  taken  by  the  Queen's  enemies  (»).  But  it 
should  seem,  that  an  executor  or  administrator  stands  in  the 
condition  of  a  gratuitous  bailee ;  with  respect  to  whom  the 
law  is,  that  he  is  not  to  be  charged  without  some  default  in 
him  (o)  :  Therefore,  if  any  goods  of  the  testator  are  stolen  from 
the  possession  of  the  executor,  or  from  the  possession  of  a 
third  person,  to  whose  custody  they  have  been  delivered  by  the 
executor,  the  latter  shall  not  be  charged  with  these  as 
assets  (p). 

Again,  if  a  trespasser  takes  goods  out  of  the  possession  of 
an  executor  or  administrator,  although  he  is  bound  to  sue  the 
trespasser,  if  known,  yet  the  executor  or  administrator  shall 
not  be  answerable  in  assets  for  more  than  he  recovers  in  the 
suit :  But  if  he  omits  to  sell  the  goods  at  a  good  price,  and 
afterwards  they  are  taken  from  him,  then  the  value  of  the 
goods  shall  be  assets  in  his  hands,  and  not  what  he  recovers ; 
for  there  was  a  default  in  him  (q).  Again,  if  the  goods  be 
perishable  goods,  and  before  any  default  in  the  executor  to 
preserve  them,  or  sell  them  at  due  value,  they  are  impaired, 
he  shall  not  answer  for  the  first  value,  but  shall  give  that 

(m)  Read's   case,    5   Co.   34,   a.  Crosse  v.  Smith,  7  East,  258,  259. 

Bethell  v.  Stanhope,  Owen,  132.  Now,  however,  the  rule  at  law  and 

(n)  Wentw.  Off.  Ex.  234,  14th  in  equity  is  the  same  (Judic.  Act, 

edit.  1873,  sect.  25,  sub-sect.  11),  and  an 

(o)  Wentw.   Off.  Ex.  235,  14th  executor  is  not  chargeable  except 

edit.     Com.  Dig.  Assets  (D).  in  the  case  of  wilful  default :  Joh 

(p)  Jones  v.  Lewis,  2  Ves.  Sen.  v.  Job,ubi  sup.    See^os^,  pp.  1704, 

240.     Job   v.  Job,    6   C.    D.   562.  1705. 

Wentw.  Off.  Ex.  236,  14th  edit.  (q)  Jenkins  v.  Plombe,  6  Mod. 

Com.  Dig.  Assets  (D).    A  contrary  181,  182.     Wightwick  v.  Lord,  6 

rule  was  said  to  prevail  at  law  H.    L.    C.     234,    235,    per    Lord 

prior  to  the  Judicature  Act.     See  Wensleydale. 
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matter   in   evidence   to    discharge    himself  (r).      So   if    the 
testator's  sheep  or  other  beast  die,  or  if  his  ships  perish  by 
tempest,   the  executor  shall  not  be  charged   with  them  as 
assets  (s). 
Choses  in  With  respect  to  that  part  of  the  estate  of  an  executor  or 

far  assets^  administrator  which  consists  of  choses  in  action,  the  law  has 
long  been  settled,  that  although  debts  of  every  description 
due  to  the  testator  are  assets,  yet  the  executor  or  administra- 
tor is  not  to  be  charged  with  them  till  he  has  received  the 
money  (t)  :  So  if  the  executor  or  administrator  recovers  any 
damages  or  compensation  for  any  injury  done  to  the  personal 
estate  of  the  testator  before  or  since  his  decease,  or  for  the 
breach  of  any  covenant  or  contract  made  with  the  testator  («), 
or  with  himself  in  his  representative  character  (x),  all  such 
damages  thus  recovered  shall  be  assets  in  his  hands,  the  costs 
and  charges  of  recovering  them  being  deducted  (y) :  but  he 
shall  not  be  charged  with  them  until  he  has  reduced  them  into 
possession  (z)  :  Thus  in  Williams  v.  Innes  (a),  in  order  to 
prove  assets  in  the  hands  of  the  defendants,  who  were  execu- 
tors, an  account  rendered  by  them  was  given  in  evidence,  in 
which  they  stated  that  1,000L  had  been  awarded  as  due  to  the 
testator's  estate  from  a  person  who  had  been  jointly  concerned 
with  him  in  underwriting  policies  of  insurance :  But  Lord 

(i-)  Jenkins  v.  Plombe,  6  Mod.  judgment  for  debt  and  costs,  and 

181.  his  executor  sue  out  a  sci.fa.  upon 

(s)  Wentw.  Off.   Ex.  236,   14th  that  judgment,  the  debt  and  costs 

edit.    Com.  Dig.  Assets  (D).    Post,  due  to  the  testator  are  assets  when 

p.  1704.  received  ;    but  the   sum  due  for 

(t)  Com.  Dig.  Assets  (D).     Bac.  costs  to  the  executor  is  only  by 

Abr.  Exors.  (H)  2.  way  of  indemnity  to  himself,  and 

(?t)  Co.   Lit.    144,   a.      1    Roll.  is   not  assets :    Per  Parke,  B.,  in 

Abr.  920.     Exors.    (G),   pi.  4,  5.  Smedley  v.  Philpot,  3  M.  &  W. 

Godolph.    Pt.   2,    c.    24,    s.    1,    2.  586. 

Bac.   Abr.   Exors.  (H)   2.      Com.  (z)  Godolph.   Pt.  2,  c.  24,  s.  5. 

Dig.  Assets  (C).  Jenkins  v.  Plombe,  1  Salk.  207.    1 1 

(x)  See  ante,  p.  762  et  seq.  Vin.  Abr.  239,  240.    See  also  Lowe 

\y)  Wentw.  Off.  Ex.  191,   14th  v.  Peskett,  16  C.  B.  500. 
edit.      If    the  testator  recover  a  (a)  1  Campb.  364. 
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Ellenborough  held,  that  this  was  not  sufficient  proof  of  assets, 
as  it  did  not  show  that  any  part  of  the  sum  awarded  had  been 
received  by  the  executors. 

But  such  debts  or  damages  will  be  regarded  as  assets, 
although  never,  in  point  of  fact,  received,  if  they  be  released 
by  the  executor  :  for  the  release,  in  contemplation  of  law, 
shall  amount  to  a  receipt  (b).  So  if  the  executor  take  an 
obligation  in  his  own  name  for  a  debt  due  to  the  testator,  he 
shall  be  equally  chargeable  as  if  he  had  received  the  money ; 
for  the  new  security  has  extinguished  the  old  right,  and  is  a 
quasi  payment  (c). 

And  it  has  been  laid  down,  that  where  an  executor  sues  for 
money  had  and  received  to  his  use  as  executor,  the  debt  or 
damages  is  assets  immediately  :  for  if  the  money  was  had  and 
received  by  the  defendant,  by  the  consent  or  appointment  of 
the  executor,  it  was  assets  in  his  hands  forthwith ;  and  if 
without  his  consent,  yet  the  bringing  the  action  is  such  a  con- 
sent, that,  upon  judgment  obtained,  it  shall  be  assets  imme- 
diately, without  execution  (d). 

This  subject  will  be  further  discussed  hereafter,  when  the 
nature  of  a  devastavit  by  an  executor  or  administrator  is  con- 
sidered (c) . 

There  may  be  personal  property  of  the  testator  or  intestate,  Next  avoid- 
to  which  his  personal  representative,  as  such,  is  entitled,  church, 
which  is  not  assets  in  his  hands,  by  reason  of  not  being 
vendible :  For  example,  the  patron  of  a  church  grants  to  the 
testator  the  next  avoidance,  and  the  church  becomes  void ; 
and  the  testator  dies  before  he  presents  :  After  his  death  his 
executor  presents,  and  has  the  benefit  of  preferring  his  son 
or  his  friend :  Yet  this  shall  make  no  assets  in  his  hands ; 


(b)  Cocke   v.  Jenner,   Hob.  66.  419,  420,  421.     Sparkes  v.  Restal, 
Brightman  v.  Keighley,  Cro.  Eliz.  22  Beav.  587. 

43.  (d)  Jenkins  v.  Plombe,  1  Salk. 

(c)  Norden  v.  Levit,  2  Lev.  1S9.  207.     S.  C.  6  Mod.  181. 

Hosier  v.  Arundell,  3  Bos.  &  Pull.  (e)  Infra,  Pt.  iv.  Bk.  n.  Ch,  n. 

7.     Partridge    v.    Court,   5    Price,  §  II.,  p.  1690  et  scq. 
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Office  for 
years. 


Estates  pur 
autre  vie. 

Before  the 
Wills  Act. 


because  he  could  not  lawfully  take  money  to  present  (/).  But 
if  a  stranger  presents,  and  gets  his  clerk  admitted,  and  the 
executor  recovers  damages  in  a  quare  impedit,  the  money  so 
recovered  will  be  assets  (g)  :  And  if  the  testator  had  died 
before  the  church  had  become  void,  then,  because  the  exe- 
cutor might  lawfully  have  sold  it,  it  should  seem  that  he  will 
be  charged  with  the  value  as  assets,  if  he  has  neglected  a 
proper  opportunity  to  make  a  sale  (li). 

A  grant  for  years  of  an  office  is  assets  in  the  hands  of  the 
executor  or  administrator  of  the  grantee  (i). 

The  Statute  of  Frauds  (29  Car.  II.  c.  3,  s.  12),  after 
enacting  that  estates  pur  autre  vie  shall  be  devisable  by  a 
Will  in  writing,  signed  by  the  devisor  or  by  some  other 
person  in  his  presence  and  by  his  express  directions,  and 
attested  and  subscribed  in  the  presence  of  the  devisor  by 
three  or  more  witnesses  (A),  proceeds  to  enact,  that  if  no 
such  devise  thereof  is  made,  the  same  shall  be  chargeable  in 
the  hands  of  the  heir,  if  it  shall  come  to  him  by  special 
occupancy,  as  assets  by  descent :  and  in  case  there  shall  be 
no  special  occupant,  it  shall  go  to  the  executors  or  adminis- 
trators of  the  grantee,  and  shall  be  assets  in  their  hands. 
It  must  be  remarked  that  this  statute  does  not  declare  to 
whom  the  residue  or  surplus,  which  shall  remain  in  the 
hands  of  the  executors  or  administrators,  shall  belong,  in 
case  the  estate  goes  to  them  under  the  statute  :     And  in  the 


(/)  Wentw.  Off.  Ex.  173,  14th 
edit.  Godolph.  Pt.  2,  c.  24,  s.  8. 
See  also  Lord  Tenterden's  judg- 
ment in  Beimell  v.  Bishop  of  Lin- 
coln, 7  B.  &  C.  195. 

(<j)  Wentw.  Off.  Ex.  173,  14th 
edit.  Godolph,  Pt.  2,  c.  24,  s.  8. 
Sale  v.  Bishop  of  Lichfield,  Owen, 
99.  Smalhvood  v.  Bishop  of  Lich- 
field, 1  Leon.  205. 

(h)  Wentw.  Off.  Ex.  173,  14th 
edit. 


(i)  Sir  George  Reynel's  case,  9 
Co.  97,  a.  Schellinger  v.  Blackerby, 
1  Ves.  Sen.  347. 

(k)  Lands  held  under  leases  for 
lives  will  pass  by  a  devise  under 
the  words  "  lands  and  heredita- 
ments : "  Fitzroy  v.  Howard,  3 
Buss.  Chanc.  Cas.  223  :  See  also 
Weigall  v.  Brome,  6  Sim.  99  ; 
and  the  Wills  Act,  1  Vict.  c.  26, 
s.  26. 
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case  of  Oldham  v.  Pickering  (I),  it  was  determined,  that  such 
residue  was  not  distributable  amongst  the  next  of  kin ;  for, 
notwithstanding  the  alteration  by  the  statute,  the  estate 
remained  freehold.  This  gave  occasion  to  the  passing  of  the 
stat.  14  Geo.  II.  c.  20,  s.  9,  which,  after  reciting  the  statute 
of  Car.  II.,  and  that  doubts  had  arisen,  where  no  devise  was 
made  of  such  estates,  to  whom  the  surplus  of  such  estates, 
after  the  debts  of  such  deceased  owners  thereof  are  fully 
satisfied,  shall  belong,  enacts,  "that  such  estates  pur  autre 
vie,  in  case  there  be  no  special  occupant  thereof,  of  which  no 
devise  shall  have  been  made  according  to  the  said  Act  for 
Prevention  of  Frauds  and  Perjuries,  or  so  much  thereof  as 
shall  not  have  been  so  devised,  shall  go,  be  applied  and 
distributed,  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate." 

Neither  of  these  statutes,  however,  provides  expressly  for 
the  case  of  a  tenant  pur  autre  vie  dying  intestate  as  to  that 
estate,  but  having  made  a  valid  Will  of  his  personalty :  or  in 
other  words,  the  statutes  omit  to  state  whether  the  surplus 
shall  in  such  case  go  according  to  the  personal  estate  disposed 
of  by  the  Will,  or  as  undisposed  of  personal  estate  (m).  Nor 
is  any  provision  made  by  these  statutes  for  the  surplus 
which  may  be  in  the  hands  of  an  executor  or  administrator 
as  special  occupant.  Both  these  points  were  fully  considered 
by  Lord  Eldon  in  the  case  of  Ripley  v.  Water  worth  (n). 
There  lands  had  been  limited  to  a  man,  his  executors,  admi- 
nistrators, and  assigns,  pur  autre  vie :  He  died,  having 
published  his  Will  (not  attested  according  to  the  Statute  of 
Frauds),  and  appointed  an  executor,  and  made  a  residuary 
bequest  of  his  personal  estate :  There  were  four  distinct 
claimants,  the  heir-at-law,  the  residuary  legatee,  and  the 
next  of  kin ;  and  a  claim  was  made  by  the  executor  for  his 
own  benefit :  For  the  heir-at-law  it  was  urged,  that  it  was 
real  estate,  viz.,  a  descendible  freehold ;  that  it  would  not 

(I)  2  Salk.  464.  S.  C.  Cartb.  ancing,  71,  note  by  Morley  and 
376.  Coote. 

(m)  See   Watkins    on    Convey-  (n)  7  Ves.  425. 

T   T   2 
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pass  by  an  unattested  Will,  and  an  executor  could  not  at 
common  law  take  as  special  occupant ;  and  therefore,  the 
heir-at-law  was  entitled  :  For  the  residuary  legatees  and  next 
of  kin  it  was  urged,  that  an  executor  might  at  common  law 
take  an  estate  pur  autre  vie,  as  special  occupant ;  and  that 
even  prior  to  the  Statute  of  Frauds,  it  was  assets  in  his 
hands ;  and  that  it  would  he  strange  if  (the  statute  providing, 
that  where  there  is  no  special  occupant,  it  shall  go  to  the 
executor)  it  should  not  go  to  the  executor  where  it  is 
expressly  given  to  him  ;  and  that  the  executor  would,  as 
special  occupant,  take  it  as  personal  estate,  chargeable  with 
debts,  and  subject  to  application  as  personal  estate  after 
debts  paid  :  The  Lord  Chancellor  was  of  opinion,  that  it 
could  in  no  event  go  to  the  heir ;  that  it  did  not  belong  to 
the  executor ;  and  that,  as  between  the  next  of  kin  and 
residuary  legatee,  the  executor  was  in  equity  a  trustee  for 
those  to  whom  the  testator  had  given  the  personal  estate, 
by  a  Will  sufficient  to  pass  personal  estate,  and  therefore 
he  must  be  considered  as  holding  it  for  the  residuary 
legatee  (o). 

Since  the  With   respect  to  estates  pur  autre   vie   of  any  deceased 

person,  who  shall  not  have  died  before  the  1st  day  of 
January,  1838,  the  statute  1  Vict.  c.  26,  after  repealing  the 
above-mentioned  statutes  of  Car.  II.  and  Geo.  II.,  and 
enacting,  by  section  3,  that  the  power  of  every  person  to 
devise  his  estate  shall  extend  to  estates  pur  autre  vie, 
whether  there  shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  the  same  shall  be  a  corporeal  or 
incorporeal  hereditament,  proceeds  to   enact,  by  section   6, 

l  Vict.  c.  26,  that  "if  no  disposition  by  Will  shall  be  made  of  any  estate 
pur  autre  vie  of  a  freehold  nature,  the  same  shall  be  charge- 
able in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee-simple ;  and  in  case  there  shall 

(o)  Watk.  Convey.,  edition  by  392  :  and  the  observations  of  Lord 
Morley  and  Coote,  p.  71,  note.  Lyndhurst,  in  Fitzroy  v.  Howard, 
See  also  James  v.  Dean,  11  Ves.      3  Buss.  Chanc.  Cas.  230. 
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be  no  special  occupant  of  any  estate  pur  autre  vie,  whether 
freehold  or  customary  freehold,  tenant-right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal 
or  incorporeal  hereditament,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  if  the  same  shall  come  to  the 
executor  or  administrator  either  by  reason  of  a  special 
occupancy  or  by  virtue  of  this  Act,  it  shall  be  assets  in  his 
hands,  and  shall  go  and  be  applied  and  distributed  in  the 
same  manner  as  the  personal  estate  of  the  testator  or  in- 
testate "  {p). 

The  effect  of  these  statutes  is  not  to  convert  estates  pur 
autre  vie  in  land  into  pure  personalty  or  moveables.  It  is 
merely  that  such  estates  are  in  some  cases  to  be  applied  in 
the  same  manner  as  personal  estate.  The  result  is  that 
exemption  from  the  duties  imposed  by  the  legacy  duty  Acts 
cannot  be  claimed  in  respect  of  such  estates  when  they  form 
part  of  the  estate  of  a  person  having  a  foreign  domicil  on  the 
ground  that  " mobilia  sequuntur  personam:"  neither  can 
exemption  be  claimed  on  the  ground  that  such  estates  are 
real  property  and  therefore  not  within  the  Legacy  Duty  Acts, 
for  by  the  Wills  Act  (s.  6)  it  is  provided  that  such  estates 
shall  be  assets  in  the  hands  of  the  executor  or  administrator 
and  shall  go  and  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate ; 
and  by  36  Geo.  III.  c.  52,  s.  20,  estates  pur  autre  vie 
applicable  by  law  in  the  same  maimer  as  personal  estate 
shall  be  charged  with  the  duties  thereby  imposed  as  personal 
estate  (q). 

In  the  case  above  cited  of  Ripley  v.  WaterwortJi,  Lord  Property  to 
Eldon  observed,  with  respect  to  the  claim  of  the  executor  executor  is 
for  his  own  benefit,  that  he  doubted  whether  an  executor  or  !,°t,ltled  as 

pC i  S07W& 

administrator  ever  takes  anything  as  such  which  he  will  not  designate. 

(j))  See,  as  to  the  construction      Ante,  p.  602,  note  (a). 
of  this  section,  Eeynolds  v.  Wright,  (7)  See  Chatfiekl  v.  Berchtoldt, 

2  De  G.  F.  &  J.  590.   25  Beav.  100.      L.  R.  7  Ch.  192. 


1542 


Of  Assets. 


[Pt.  iv.  Bk.  i. 


be  bound  to  apply  as  personal  estate  of  the  testator  or  intes- 
tate (r) :  And  in  Milner  v.  Harewood  (s),  his  Lordship, 
recurring  to  his  decision  in  Ripley  v.  Waterworth,  said,  "I 
have  determined,  and  I  see  no  reason  to  dissent  from  it, 
that,  where  the  executor  is  the  special  occupant,  taking  as 
executor,  he  must  hold  that  as  all  other  property  taken  by 
an  executor,  and  therefore  distributable  in  this  Court." 
From  this  principle  it  seems  to  be  a  necessary  deduction, 
that  whenever  personal  estate  is  limited  to  executors  or 
administrators,  as  purchasers,  they  will  take  for  the  benefit 
of  the  persons  entitled  to  the  personal  estate.  There  has 
already  been  occasion,  in  a  previous  part  of  this  Treatise  (t), 
to  state,  at  some  length,  the  authorities  which  are  connected 
with  this  question. 


Property  in 
testator  as 
trustee. 


The  absolute  property  of  the  goods  must  have  been  vested 
in  the  testator,  in  order  to  make  them  assets  in  the  hands  of 
the  executor  (a).  Therefore,  if  the  testator  takes  a  bond  for 
another  in  trust,  and  dies,  this  is  not  assets  in  the  hands  of 
his  executor  :  So  if  the  obligee  assigns  over  a  bond,  and 
covenants  not  to  revoke,  and  dies,  that  bond  is  not  assets  in 
the  hands  of  the  executor  of  the  obligee  (v). 

So,  too,  all  property  vested  in  the  testator  as  sole  trustee 
which  may  have  been  devised  or  bequeathed  by  his  Will  to 
his  executors  will  not  of  course  be  assets  in  their  hands. 
The  amount  of  such  trust  property  which  will  come  to  the 
hands  of  the  executor  in  cases  of  the  death  of  a  sole  trustee 
after  the  31st  December,  1882,  has  been  much  increased  by 
sect.  30  of  the  Conveyancing  Act,  1881,  which  provides 
that: — "Where   an   estate   or   interest    of    inheritance     or 


(r)  7  Ves.  438. 

(s)  18  Ves.  259,  273. 

(0  Ante,  pp.  091,  1002  et  scq. 

(it)  Bac.  Abr.  Exors.  (H)  1. 
See  Parker  v.  Baylis,  2  B.  &  P. 
78. 

(v)   Deering    v.    Torrington,    1 


Salk.  79.  But  in  Byrn  v.  Godfrey, 
4  Ves.  6,  it  was  held  that  a  pro- 
missory note  given  to  the  testator 
was  assets,  notwithstanding  his 
declaration  to  his  executor  that  lie 
never  meant  to  call  for  payment 
of  it. 
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limited  to  the  heir  as  special  occupant,  in  any  tenements  or 
hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust 
or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall 
on  his  death  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representatives 
or  representative  from  time  to  time,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them  or  him ;  and, 
accordingly,  all  the  like  powers,  for  one  only  of  several  joint 
personal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives  toge- 
ther, to  dispose  of  and  otherwise  deal  with  the  same,  shall 
belong  to  the  deceased's  personal  representatives  or  repre- 
sentative from  time  to  time,  with  all  the  like  incidents,  but 
subject  to  all  the  like  rights,  equities,  and  obligations,  as  if 
the  same  were  a  chattel  real  vesting  in  them  or  him ;  and, 
for  the  purposes  of  this  section,  the  personal  representatives 
for  the  time  being  of  the  deceased  shall  be  deemed  in  law  his 
heirs  and  assigns  within  the  meaning  of  all  trusts  and 
powers  "  (x). 

It  is  necessary  in  this  place  to  advert  to  the  nature  of  Terms  attend- 
terms  attendant  on  the  inheritance  (y).     When  a  term  for  inheritance  of 
years  before  December  31,  1845,  was  created  for  a  particular  rprio^to  Dec 
purpose,    as   for   raising   money   for   payment   of  debts,    or  31»  1845-1 
portions  for  younger  children,  and  the  purpose  for  which  the 
term  was  created  was  satisfied,  the  termor  was  considered  in 
equity  as  a  trustee  for   the  owner  of  the  inheritance ;  and 
though  at  law  the  term  was  deemed  a  term  in  gross  in  such 

(x)  By  sect.  45  of  the  Copyhold  (i/)  But  by   stat.  8   &   9    Vict. 

Act,  1887  (50  &  51  Vict.  c.  73),  it  c.    112,   after   Dec.    31,    1845,   all 

is  provided  that  :  "  The  thirtieth  terms  attendant  on  the  inheritance 

section  of  the  Conveyancing  and  shall    determine,   unless    for    the 

Law  of  Property  Act,  1881,  shall  purpose   of  protection   in   certain 

not  apply  to  land  of  copyhold  or  cases,  against  incumbrances.     See 

customary   tenure   vested    in    the  Cottrell  v.  Hughes,  15  C.  B.  532. 

tenant  on  the  Court  Rolls  of  any  Plant  v.  Taylor,  7  H.  &  N.  211. 

manor  upon  any  trust  or  by  way  Owen  v.  Owen,  3  H.  &  C.  88. 
of  mortgage." 
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trustee,  yet  in  equity  it  followed  the  fee,  and  was  looked  upon 
as  completely  consolidated  with  it  (z)  :  Hence  it  was  not 
regarded  as  personal  assets  in  the  hands  of  the  executor  of 
the  person  entitled  to  the  fee,  but  as  real  assets  which 
went  to  his  heir  (a).  Yet  this  must  not  be  understood  of 
every  term  which  attended  the  inheritance :  for  where  a 
termor  purchased  the  freehold  and  inheritance,  and  took  a 
conveyance  thereof  in  the  name  of  a  trustee,  although  the 
term  in  himself  was  attendant  on  his  equitable  fee-simple, 
yet,  at  his  death,  it  was  assets  in  the  hands  of  his  personal 
representatives  (b). 

Fund  for  It  must  be  observed,  that  executors  or  administrators  can- 

"purposes  not  not  be  in  a  better  condition,  with  respect  to  the  estate  of  the 
general  assets.  ^eceRse^}  than  he  himself  would  have  been  in  ;  and  therefore 
they  cannot  employ  as  general  assets,  property  which  he 
would  have  been  bound  to  apply  to  a  particular  purpose  (c)  : 
Thus,  in  Hassall  v.  Smithers  (d),  a  remittance  in  bills  and 
notes  for  a  specific  purpose,  viz.,  to  answer  acceptances,  was 
received  by  an  administrator,  in  consequence  of  the  death 
of  the  party  to  whom  the  remittance  was  made  :  and  it  was 
held,  that  the  special  purpose  operated  as  a  lien,  and  that 
the  sum  remitted  could  not  be  applied  by  the  administrator 
as  general  assets. 

Other  instances  may  occur,  where  personal  property  may 
be  in  the  hands  of  the  executor,  and  yet  not  applicable  to 
any  but  a  special  purpose  :  Thus,  in  Parry  v.  Ashley  (e), 
the  testator  charged  his  real  estate,  which  consisted  of  one 
house  only,  with  an  annuity  to  his  widow,  and  subject  to  that 

(:.)  See  Watt.  Convey.  48,  note  Belaney,  L.  R.  2  Eq.  210.    L.  E.  2 

by  Morley  and  Coote.  Ch.  138. 

(a)  Tiffin  v.  Tiffin,  1  Vem.  1.  (c)  See  Ace,  per  Lord  Ellen- 
Tlnuxton  v.  Atty.-Gen.,  1  Vem.  borough  in  Taylor  v.  Plumer,  3 
341.  M.  &  S.  578  :  and  per  Littledale, 

(b)  Dowse  v.  Percival,  1  Vern.  J.,  in  Ashljy  v.  Asliby,  7  B.  &  C. 
134.     Thruxton  v.   Atty.-Gen.,    1  453. 

Tern.  341.     Gunter  v.  Gunter,  23  (</)  12  Yes.  119. 

Beav.  571.     See  also   Belaney  v.  (e)  3  Sim.  97. 
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annuity  he  devised  it  to  Sarah  Ashley  in  fee,  and  appointed 
her  his  executrix  :  The  testator  had  insured  the  house ;  and 
on  the  expiration  of  the  policy  a  few  months  after  his  death, 
it  was  renewed  by  Sarah  Ashley  :  The  house  was  afterwards 
burnt  down  :  And  Sir  L.  Shad  well,  V.  C,  held,  that  as  she, 
being  executrix,  renewed  the  policy,  it  must  be  taken  that 
she  did  so  in  the  character  of  executrix  (/)  :  But  his  Honor 
was  of  opinion,  that  the  proceeds  of  the  policy  could  not  be 
considered  as  part  of  the  testator's  personal  estate,  but  that 
they  were  affected  with  a  trust  for  the  benefit  of  the  parties 
interested  in  the  real  estate  (g). 

Where  a  deed  is  set  aside  as  fraudulent  against  any  of  the  Property 

-i  •  -i    assigned  in 

creditors  of  the  deceased,  the  property  becomes  assets,  and  fraud  of 
subsequent  creditors  are  let  in  (/*).  An  assignment  within 
the  statute  13  Eliz.  c.  5,  is  utterly  void  against  creditors, 
and  the  property  assigned  is  assets  in  the  hands  of  the 
executor  (i).  The  question  as  to  what  is,  and  what  is  not,  a 
fraudulent  conveyance  against  creditors,  does  not  fall  within 
the  scope  of  this  Work. 

Hitherto  the  subject  has  been  confined  to  the  consideration  Equitable 

..  ..  n  ,  assets  in  the 

ot  assets,  such  as  may   be  reached  at  law,  and  such  as  a  hands  of  i 

creditor,  suing  the  executor  in  an  action  at  law  for  a  debt, 

due  from  the  testator,  might  bring  forward  in  evidence  on  an 

issue  joined  on  the  executor's  plea  of  plcne  administravit  : 

But  there  are,  besides,  various  interests  frequently  forming 

part  of  the  estate  of  an  executor  or  administrator,  which  are 

not  recognized  as  assets  at  law ;    and  which,  therefore,   if 


(/)  It  may  here  be  mentioned,  Wilson,  3  A.  &  E.  142.    Smedleyr. 

that  it  has  been  held  that  an  exe-  Philpot,  3  M.  &  W.  573,  for  other 

cutor  in  trust  has  a  sufficient  in-  instances  of  assets  in  the  hands  of 

terest  to  enable  him  to  make  an  executors  not  being   regarded   as 

insurance  in  his  own  name,  on  the  part  of  the  general  personal  estate. 

life  of  a  person  who  has  granted  (h)  Richardson  v.  Smallwood.  1 

an  annuity  to  the  testator  :  Tids-  Jac.  552. 

well  v.  Ankerstein,  Peake,  N.  P.  C.  (i)  Shears  v.  Rogers,  3  B.  &  Ad. 

151.  362.     Shee    v.   French,   3    Drew. 

(g)  See  also  Crnikshank'y.Roberts,  716. 
Madd.  &  Geld.  104.     Thacker  v. 


an 
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Distinction 
between  legal 
and  equitable 
assets. 


Distinction 
less  important 
since  1869. 


administered  at  all,  must  be  administered  in  equity:  This 
latter  portion  of  the  estate  in  the  hands  of  an  executor  or 
administrator  is  called  equitable  assets,  in  contradistinction  to 
the  former,  which  is  called  legal  assets.  In  other  words, 
Legal  assets  are  such  as  are  liable  to  debts  in  the  temporal 
courts,  and  were  formerly  liable  to  legacies  in  the  spiritual, 
by  the  course  of  law :  Equitable  assets  are  such  as  are  liable 
only  by  the  help  of  a  Court  of  Equity. 

Until  quite  recently  a  most  important  distinction  existed 
with  respect  to  the  administration  of  these  two  kinds  of 
assets  :  If  they  were  legal,  they  must  have  been  administered 
by  the  executor  or  administrator  of  the  deceased  in  a  due 
course  of  administration,  having  regard  to  those  rules  of 
priority  among  creditors  which  have  already  been  investigated 
in  this  Treatise  (k)  ;  But  if  the  assets  in  the  hands  of  an 
executor  are  equitable,  then,  although  the  precedence  in  pay- 
ment of  debts  to  legacies  must  be  respected,  yet,  as  among 
creditors,  the  assets  must  be  applied  in  satisfaction  of  all  the 
claimants,  pari  passu,  without  any  regard  to  the  priority  in 
rank  of  one  debt  to  another  :  The  principle  of  this  distinction 
is,  that  in  natural  justice  and  conscience,  and  in  the  contem- 
plation of  a  Court  of  Equity,  all  debts  are  equal,  and  the 
debtor  is  equally  bound  to  satisfy  them  all,  whether  by 
specialty  or  by  simple  contract :  Therefore,  since  a  claimant 
upon  equitable  assets  is  under  the  necessity  of  going  to  a 
Court  of  Equity  in  order  to  reach  them,  that  Court  will  act 
only  according  to  the  rule  of  doing  justice  to  all  creditors, 
without  any  distinction  as  to  priority  (/.). 

The  importance,  however,  of  the  distinction  between  legal 
and  equitable  assets  has  been  greatly  diminished  by  two 
statutes. 


(/:)  Ante,  p.  850  et  seq. 

(0  Plunket  v.  Penson,  2  Atk. 
294.  It  seems  that  the  separate 
estate  of  a  married  woman,  under 
the  Married  Women's  Property 
Act,  1870,  becomes  vipon  her  death 


equitable  assets,  and  divisible 
amongst  her  creditors  pari  passu  : 
Be  Poole's  Estate,  6  C.  D.  739.  The 
contrary  opinion  was,  however,  ex- 
pressed in  the  case  of  Shattock  v. 
Shattock,  L.  E.  2  Eq.  182,  194. 
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By  stat.  32  &  33  Vict.  c.  46,  it  is  enacted  (m),  that —  32  &  33  Vict. 

c.  46 
"  In  the  administration  of  the  estate  of  every  person  who 

shall  die  on  or  after  Jan.  1st,  1870,  no  debt  or  liability  of  such 
person  shall  be  entitled  to  any  priority  or  preference  by  reason 
merely  that  the  same  is  secured  by  or  arises  under  a  bond 
deed  or  other  instrument  under  seal  or  is  otherwise  made  or 
constituted  a  specialty  debt,  but  all  creditors  of  such  person 
as  well  specialty  as  simple  contract  .shall  be  treated  as  stand- 
ing in  equal  degree  and  be  paid  accordingly  out  of  the  assets 
of  such  deceased  person  whether  such  assets  are  legal  or  per- 
sonal any  statute  or  other  law  to  the  contrary  notwith- 
standing :  Provided  also  that  this  Act  shall  not  prejudice 
or  affect  any  lien  or  charge  or  other  security  which  any 
creditor  may  hold  or  be  entitled  to  for  the  payment  of  his 
debt." 

And  by  Stat.  38  &  39  Vict.  c.  77,  sect.  10  (Judicature  33  &  39  Vict. 
Act,  1875),  it  is  enacted  that —  ' 

In  the  administration  by  the  Court  of  the  assets  of  any 
person  who  may  die  after  the  commencement  of  this  Act 
(Nov.  1.  1875),  and  whose  estate  may  prove  to  be  insufficient 
for  the  payment  in  full  of  his  debts  and  liabilities  ....  the 
same  rules  shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors  and  as  to  the  debts 
and  liabilities  provable,  and  as  to  the  valuation  of  annuities 
and  future  and  contingent  liabilities  respectively  as  may  be  in 
force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bankrupt. 

It  should  be  noticed  that  with  regard  to  persons  who  died 
before  January  1st,  1870,  the  old  rules  as  to  priority  in 
administration  remain  applicable,  and  as  to  persons  dying 
after  that  date  and  before  November  1st,  1875,  the  old  rules 
would  still  apply  except  that  specialty  and  simple  contract 
creditors  stand  on  the  same  footing. 

It  must  be  observed  that  the  true  test,  as  to  whether  the  Test  whether 
assets  are  legal  or  equitable,  is  not  whether  the  executor  or  \%a&\  or  e 

equitable. 
(m)  Ante,  p.  869. 
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administrator,  but  whether  the  claimant  can  reach  them  with- 
out resorting  to  a  Court  of  Equity. 

Whether  the  equity  of  redemption  of  a  term  for  years  is 

equitable  or  legal   assets  in   the   hands  of  an  executor  or 

administrator  has  been  much  discussed,  and  the  reader  is 

referred  to  the  cases  in  the  note  below  (n). 

Equities  of  It  appears  to  be  the  better  opinion  at  this  day,  that  equities 

m.t'neSssarily   of  redemption  are  not  necessarily  equitable  assets  (o) :    And  in 

equitable  ^e  yjew  0f  an  eminent  writer  ( »),  the  more  accurate  state- 

assets, 

ment  of  the  doctrine  is,  that  legal  assets  are  such  as  come 

into  the  hands  and  power  of  an  executor  or  administrator,  or 
such  as  he  is  intrusted  with  by  law,  virtute  officii,  to  dispose 
of  in  the  course  of  administration  ;  or  in  other  words,  what- 
ever an  executor  or  administrator  takes,  qua  executor  or 
administrator,  or  in  respect  to  his  office,  is  to  be  considered 
as  legal  assets.  So,  in  the  case  of  Cook  v.  Gregson  (q), 
Kindersley,  V.-C.  (applying  the  test  whether  the  executor  or 
administrator  would  take  simply  virtute  officii),  held  that  an 
equity  of  redemption  on  a  mortgage  of  a  sum  of  money 
charged  on  a  real  estate,  was  legal  assets  :  And  his  Honor 
said,  that  he  thought  the  cases  above  cited  as  to  mortgages  for 
terms  for  years  could  not  be  supported.  In  the  later  case  of 
Shee  v.  French  (r),  the  same  learned  judge  laid  down  that  the 
question  whether  assets  are  legal  or  equitable  depends  on  this, 
whether,  if  the  case  were  before  a  Court  of  Law,  on  an  issue  of 
plene  administravit,  that  Court  would  treat  the  property  as 
assets,  and  the  principle  on  which  a  Court  of  Law  proceeds  is 
to  inquire  whether  the  property  came  to  the  hands  of  the 
executor  virtute  officii  :  If  it  did,  the  Court  of  Law  regards  it 
as  assets,  applicable  to  the  payment  of  the  testator's  debts ; 
and  then  a  Court  of  Equity  treats  it  as  legal  assets  (s). 

(n)  The  Creditors  of  Sir  Charles  edit.  623.    Story  on  Equity,  Ch.  ix. 

Cox,  3  P.  Wms.  342.     Hartwell  v.  s.  551,  note  (1). 
Clutters,    Amb.    308.      Sharpe   v.  (#)  Story   on    Equity,   Ch.    ix. 

Scarborough,  4  Ves.  541.     Clay  v.  s.  551. 

Willis,  1  B.  &  C.  364.     Wentw.  (?)  20  Jur.  510.     3  Drewr.  547. 

Off.  Ex.  14th  edit.  p.  186.  (r)  3  Drewr.  716. 

(o)  See  2  Jarman  on  Wills,  4th  (s)  See    Accord.    Atty.-Gen.    v. 
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With  respect  to  that  portion  of  the  property  in  the  hands  of  Troeeeds  of 
an  executor  or  administrator,  which  consists  of  the  proceeds  estate  equit- 
of  the  sale  of  real  estate,  it  was  long  ago  settled  that  such  able  assets- 
proceeds  were  equitable  and  not  legal  assets  (t). 

And  it  is  quite  clear  that  the  testator  cannot  alter  the  legal 
character  of  the  property,  by  directing  that  it  shall  be  con- 
sidered as  part  of  his  personal  estate  (u).  But  it  is  a  mistake 
to  treat  the  price  of  an  estate  contracted  by  the  testator  to  be 
sold  and  afterwards  received  by  the  executor  as  proceeds  of  the 
real  estate  in  the  hands  of  an  executor  in  the  sense  that  makes 
the  proceeds  of  real  estate  equitable  assets  (x). 

Eights  of  legal  preference  are,  however,  controlled  by  a  rule  Marshalling 
which  formerly,  before  the  stat.  32  &  33  Vict.   c.  46  put  partly  legal 
specialty  and  simple  contract  creditors  on  an  equality,  was  of  MmtaMe 
great  importance,  and  which  is  even  now  occasionally  appli- 
cable, as  for  instance  where  a  creditor  executor  has  partly  paid 
himself  by  retainer.     The  rule  is  that  where  the  assets  are 
partly  legal,  and  partly  equitable,  though  equity  cannot  take 
away  the  legal  preference  on  legal  assets,  yet  if  one  creditor 
has  been  partly  paid  out  of  such  legal  assets,  when  satisfaction 
comes  to  be  made  out  of  equitable  assets,  the  Court  will  post- 
pone him  until  there  is  an  equality  in  satisfaction  to  all  the 
other  creditors  out  of  the  equitable  assets,  proportionable  to  so 
much  as  the  legal  creditor  has  been  satisfied  out  of  the  legal 
assets  (y). 

Brunning,   8   H.  L.  C.   243,  256,  Where  a  testator  devised  a  free- 

264,  265.     Christy  v.   Courtenay,  hold     house     to     A.,    whom     he 

26  Beav.  140.     Mutlow  v.  Mutlow,  appointed    one    of    his    executors 

4  De  G.  &  J.  539.  charged  with    a    sum  of   money 

(t)  Clay  v.  Willis,    1    B.  &   C.  payable    within    twelve    months, 

364.     Barker  v.  May,  9  B.  &  C.  this  was  held  equitable  assets  in 

489.     Bain  v.  Sadler,  L.  R.  12  Eq.  the  hands  of  the  executors  :  Lowe 

570.     The   case   of   Lovegrove   v.  v.  Peskett,   16   C.  B.  500.     Ante, 

Cooper,  2  Sm.  &  G.  271,  is   not  p.  1180,  note  (e). 
law.  (y)  Morrice  v.  Bank  of  England, 

(u)  See  per  Lord  Tenterden,  in  Cas.    temp.    Talb.    220,    by    Lord 

Barker  v.  May,  9  B.  &  C.  489.  Talbot.     Chapman  v.  Esgar,  1  Sm. 

(x)  Atty.-Gen.    v.    Brunning,   8  &  G.  575.    Bain  v.  Sadler,  L.  R.  12 

H.  L.  C.  243,  reversing  the  decision  Eq.  570. 
of  the  Exchequer,  4  H.  &  N.  94. 


1550 


Of  Assets. 


[Pt,  iv.  Bk.  i. 


;i  power. 


Beneficial  Where  a  man  has  a  general  power  of  appointment  over  a 

interest  under    full(jj  an(j  ^  actually  exercises  his  power,  whether  by  deed  or 
Will,  the  property  appointed  shall  form  part  of  his  assets,  so 
as  to  be  subject  to  the  demands  of  his  creditors  at  his  death, 
in  preference  to  the  claims  of  his  legatees  or  appointees  (z). 
(;;)  Thompson  v.  Towne,  2  Vern.      if  the  power  is  one  which  can  be 


319.  Hinton  v.  Toye,  1  Atk.  465. 
Bainton  v.  Ward,  2  Atk.  172. 
Townshend  v.  Windham,  2  Yes. 
Sen.  9.  Pack  v.  Bathurst,  3  Atk. 
269.  Troughton  v.  Troughton,  3 
Atk.  656.  George  v.  Milbanke, 
9  Ves.  190.  Jenny  v.  Andrews,  6 
Mad.  264.  Fleming  v.  Buchanan, 
3  De  G.  M.  &  G.  976.  Williams 
v.  Lomas,  16  Beav.  1.  Piatt  v. 
Kouth,  6  M.  &  W.  789.  More- 
over, it  has  been  held  that  resort 
cannot  be  had,  in  any  case  to  the 
appointed  property,  till  all  the 
testator's  own  property  has  been 
exhausted  :  Fleming  v.  Buchanan, 
3  De  G.  M.  &  G.  976.  How  far 
this  doctrine  applies  to  the  case 
of  an  appointment  by  Will  of  a 
married  woman  of  property  settled 
to  her  separate  use  for  life,  unless 
she  has  been  guilty  of  fraud  in  her 
contracts,  and  how  far  the  applica- 
tion of  the  doctrine  has  been 
affected  by  the  Married  Women's 
Property  Act,  1882,  has  been  left 
in  doubt  by  the  decided  cases. 
The  cases  of  Vaughan  v.  Vander- 
stegen,  2  Drew.  165.  Blatchford 
v.  Woolley,  2  Dr.  &  Sm.  204. 
Shattock  v.  Shattock,  L.  R.  2  Eq. 
182,  go  to  show  that  where  a  mar- 
ried woman  has  property  settled 
upon  her  for  her  separate  use,  she 
is  capable  of  charging  and  making 
it  liable  to  her  general  debts  as  if 
she  were  a  feme  sole ;  but  if  she 
has  only  a  power  she  is  not  capable 
of  charging  or  making  it  liable  to 
her  general  debts,  at  all   events, 


exercised  only  by  Will.  These 
cases  seem  to  have  been  disap- 
proved in  the  London  Chartered 
Bank  of  Australia  v.  Lempriere, 
L.  R.  4  P.  C.  572;  in  Mayd  v. 
Field,  3  C.  D.  587;  and  in  Re 
Harvey's  Estate,  13  C.  D.  216, 
which  was  followed  in  Hodges  v. 
Hodges,  20  C.  D.  749.  Kay,  J., 
however,  in  Re  Roper,  39  C.  D. 
482,  treats  these  cases  as  good  law, 
and  held  that  an  appointment  by 
a  married  woman  by  Will,  in  the 
exercise  of  a  general  power  of  ap- 
pointment by  deed  or  Will  or  by 
Will  only,  does  not  make  the 
appointed  property  liable  to  en- 
gagements entered  into  by  her  on 
the  credit  of  her  separate  estate 
prior  to  the  commencement  of  the 
Married  Women's  Property  Act, 
1882,  and  that  the  exercise  of  the 
power  did  not  make  the  appointed 
property  liable  as  assets  of  the  ap- 
pointor. The  learned  Judge,  after 
stating  that  there  is  no  doubt  that 
in  the  case  of  a  man  who  has  a 
general  power  of  appointment,  and 
exercises  it  by  Will  in  favour  of 
volunteers,  the  jjroperty  so  ap- 
pointed will  be  considered  assets 
for  the  payment  of  his  debts,  goes 
on  to  put  to  himself  the  question, 
Does  this  law  apply  to  the  case  of 
a  married  woman  1  And  says, 
speaking  of  the  law  before  the 
Married  Women's  Property  Act, 
1882,  "  It  would  be  strange  if  the 
law  was  that  only  the  separate 
property  which  a  married  woman 
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But  in  order  to  raise  this  equity,  the  power  must  be  actually- 
executed  ;  for   equity   never    aids    the   non- execution   of    a 


had  at  the  time  (of  her  engage- 
ment) should  be  liable  to  the  ex- 
clusion of  separate  property  ac- 
quired afterwards,  but  that  never- 
theless the  exercise  by  "Will  of  a 
general  power  of  appointment 
would  make  the  appointed  fund, 
which  never  was  her  separate  pro- 
perty, liable.  Even  if  it  could  be 
said  to  become  her  separate  pro- 
perty by  the  appointment,  this 
would  only  be  so  at  her  death 
long  after  the  engagement  entered 
into,  and  therefore,  according  to 
Pike  v.  Fitzgibbon,  17  C.  D.  454, 
the  appointed  property  could  not 
be  made  liable.  Suppose  she  had 
a  general  power  to  appoint  by 
deed  or  Will,  and  exercised  it  by 
a  deed  to  take  effect  upon  her 
death,  would  the  appointment  be 
void  against  her  creditors  or  be  an 
appointment  for  their  benefit 
under  13  Eliz.  c.  5  ?  Or  suppose 
she  survived  her  husband,  and 
exercised  the  power  by  Will  after 
his  death,  would  the  property  then 
become  liable  for  her  engagements 
during  coverture '?  I  think  not. 
A  married  woman  could  not  con- 
tract debts  like  a  person  com- 
pletely sui  juris.  Her  engagements 
only  bound  her  to  the  extent  of 
her  separate  property  at  the  time 
which  might  be  reached  by  judg- 
ment and  execution.  It  follows 
that  when  she  afterwards  exer- 
cised the  general  power,  whether 
by  deed  or  Will,  she  had  no  debts 
which  cordd  be  made  available 
against  it."  And  the  learned  Judge 
concludes  :  "  My  opinion  is  that 
in  cases  not  within  the  Married 
Women's     Property     Act,     1882, 


whether  the  power  of  appointment 
be  by  deed  or  Will,  or  by'  Will 
only,  an  appointment  by  the  Will 
of  a  married  woman  does  not  make 
the  property  appointed  liable  to 
engagements  entered  into  with  her 
on  the  credit  of  her  separate  estate. 
What  the  law  may  be  as  to  cases 
falling  within  that  Act,  I  express 
no  opinion  save  this  :  that  to  make 
property  appointed  by  the  Will  of 
a  married  woman  liable  to  her 
engagements  under  that  Act,  it 
seems  necessary  to  hold  that  the 
appointment  by  her  Will  makes 
the  property  appointed  her  sepa- 
rate property,  because  it  is  only 
'  all  separate  property  which  she 
may  thereafter  acquire '  which  is 
by  that  Act  rendered  liable."  In 
Ex  parte  Gilchrist,  17  Q.  B.  D. 
52J,  it  was  held  that  the  expres- 
sion "  separate  property  "  in  the 
Married  Women's  Property  Act, 
1882,  does  not  include  a  general 
power  of  appointment  by  deed  or 
Will  of  which  she  is  the  donee, 
but  which  she  has  not  exercised. 
But  this  decision  leaves  open  the 
question  whether  the  exercise  of 
such  power  makes  the  property 
appointed  assets  of  the  appointor, 
and  liable  to  her  debts.  It  is  to  be 
observed  in  this  judgment  that 
Kay,  J.,  was  dealing  with  a  case 
not  within  the  Married  Women's 
Property  Act,  1882,  and  does  not, 
therefore,  take  into  consideration 
the  effect  of  sect.  4  of  that  Act, 
which  provides  that :  "  The  exe- 
cution of  a  general  power  by  Will 
by  a  married  woman  shall  have 
the  effect  of  making  the  property 
appointed  liable  for  her  debts  and 
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power  («).  And  although  creditors  in  these  cases  prevail  over 
volunteers,  yet  if  a  party  taking  under  voluntary  appointment 
sell  to  a  person  bond  fide,  and  for  a  valuable  consideration, 
such  person,  in  analogy  to  the  decisions  on  the  statute  of 
voluntary  conveyances,  will  be  preferred  to  the  creditors,  as 
having  a  preferable  equity  to  them  (b) . 

other     liabilities     in     the     same  21  Q.  B.  D.  401. 

manner  as  her  separate  estate  is  (a)  Holmes   v.  Coghill,    7   Ves. 

made  liable  under  this  Act."  499.     12  Ves.  206. 

As  to  an  unexercised  power  to  (b)  George  v.  Milbanke,  9  Ves. 

bequeath  a  death   allowance  out  190.     Hart  v.  Middlehurst,  3  Atk. 

of  funds  of  a  friendly  society  not  377.     2  Sugd.  Pow.  29,  6th  edit, 
being  assets,  see  Ashby  v.  Costin, 
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CHAPTER   THE    SECOND. 

OF  REAL  ASSETS  I  AND  OF  THE  EXONERATION  OF  THE  REAL 
ESTATE  BY  THE  PERSONAL  :  AND  HEREWITH  OF  THE  MAR- 
SHALLING   OF   ASSETS. 

SECTION    I. 

Of  Ileal  Assets,  and  therewith  of  the  Exoneration  of  the 
Ileal  Estate  by  the  Personal. 

JjE SIDES  the  liability  of  the  executor  or  administrator  in  Real  assets  in 

respect  of  the  personal  assets  in  his  hands,  the  heir  of  the  \™e  j^?18  ot 

deceased  is  liable,  at  the  common  law,  to  the  extent  of  the 

real  assets  descended,  for  the  payment  of  his  ancestor's  debts 

of  a  certain  quality;  viz.,  those  due  on  bonds,  covenants,  or 

other  specialties,  in  cases  where  the  deceased  bound  himself 

and  his  heirs  (a). 

It  is  not  thought  necessary  to  discuss,  in  this  place,  what 
portion  of  the  real  property  of  the  deceased  the  law  regards 
as  assets  by  descent ;  nor  to  investigate  the  circumstances 
under  which  the  real  assets  are  to  be  considered  as  legal  or 
equitable  :  Questions  of  this  nature  are  rather  matters  between 
the  heir  and  the  creditors,  than  relative  to  the  office  of  an 

(a)  The  heir  is  also  liable  on  a  facias  only  to  have  execution  of 

judgment    recovered    against    his  the  lands  in  his  hands  :  2  Saund. 

ancestor,    or    a    recognizance    ac-  7,  note  (4)  to  Jelt'reson  v.  Morton, 

knowledged   by  him  :   but  he   is  Although    scire   facias  is  not  in 

chargeable   only  as  tenant   of  the  terms  abolished  by  the  Judicature 

land  and  not  as  heir  :  and  there-  Act,  yet  Ord.  XLII.  r.  23  is  ap- 

fore  an  action  of  debt  does  not  lie  parently  intended  to  be  substituted 

against  him  on  the  judgment  or  for  it,  at  all  events  it  is  analterna- 

recognizance,   as  it   does    on    the  tive  remedy, 
bond  of  his  ancestor,  but  a  scire 

W.E. VOL.    II.  TJ    U 
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executor  or  administrator,  and  therefore  appear  foreign  to  the 
subject  of  this  Treatise. 

of  the  devisee :  Creditors  by  specialties  which  affected  the  heir,  provided 
he  had  assets  by  descent,  had  not,  at  common  law,  the  same 
remedy  against  the  devisee  of  their  debtor.  To  obviate  this 
mischief,  the  statute  of  3  Wm.  &  M.  c.  14,  passed  :  which 
has  been  repealed  and  re-enacted  with  additional  provisions 
calculated  to  remedy  certain  omissions  in  the  former  statute. 

l  W.  4,  c.  47.  By  statute  1  Wm.  IV.  c.  47,  after  reciting  that  "it  is  not 
reasonable  or  just  that  by  the  practice  or  contrivance  of 
any  debtors  their  creditors  should  be  defrauded  of  their  just 
debts,  and  nevertheless  it  hath  often  so  happened,  that  where 
several  persons  having,  by  bonds,  covenants  (b),  or  other 
specialties,  bound  themselves  and  their  heirs,  and  have  after- 
wards died  seised  in  fee-simple  of  and  in  manors,  messuages, 
lands,  tenements,  and  hereditaments,  or  had  power  or 
authority  to  dispose  of  or  charge  the  same  by  their  Wills 
or  testaments,  have,  to  the  defrauding  of  such  their  credi- 
tors, by  their  last  Wills  or  testaments,  devised  the  same 
or  disposed  thereof  in  such  manner  as  such  creditors   have 

(h)  The   former   statute,  giving  debt  did  not  lie  against  the  devisee 

the    specialty   creditor   a  remedy  of  a  surety  in  respect  of  breaches 

against  the  devisee,  (3  W.   &  M.  of  covenant  which  did  not  occur 

c.  14,)  did  not  extend  to  damages  in  the  lifetime  of  the  testator,  even 

for  breaches  of  covenant  or  con-  though   the   damages  were  liqui- 

tracts  under  seal  made  by  the  tes-  dated  so  that  in  form  they  might 

tator  ;  and  it  was  therefore  held,  he  sued  for  in  an  action  of  debt : 

thai  an  action  of  covenant  did  not  Farley  v.  Briant,  3  A.  &  E.  839. 

lie  upon  the  statute  against  the  But  such  damages,  though  not  a 

heir  and  devisee  to  recover  dam-  debt  within  this  statute,  are  a  debt 

ages  for  a  breach  of  covenant  made  payable  out  of  the  real  estate  of  the 

by   the  devisor,  but  the  remedy  testator,  under  a  charge  of  debts 

thereby  given  was  confined  to  cases  thereon    created     by    his    Will  : 

where  debt  lies  :  Wilson  v.  Knub-  Morse  v.  Tucker,  5  Hare,  79.     And 

ley,  7  East,  128.     It  was  further  a  debt  due  on  a  covenant,  though 

held,   in  the  construction   of  the  it  be  debit um  in  prcesenti  solvendum 

old  statute,  that  it  applied  only  in  futv.ro,  was  held  to  be  within  the 

where  a  debt,  in  the  ordinary  sense  statute ;  Coope  v.  Cresswell,  L.  B.  2 

of  the  word,  existed  between  the  E<{.  106,  coram  Kindersley,  V.-C. 

parties  in  the  lifetime   of  both  ;  L.  B.  2  Ch.  112. 
and  therefore   that  an   action   of 
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lost  their  said  debts ;  "  it  is,  by  section  2,  enacted,  "  that  l  W.  4,  c.  47. 
all  Wills  and  testamentary  limitations,  dispositions,  or  ^J™®^8 
appointments,    already    made    by    persons    now    in    being,  mitted  on 

creditors  by 

or  hereafter  to  be  made  by  any  person  or  persons,  whom-  wills. 
soever,  of  or  concerning  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  or  any  rent,  profit,  term,  or 
charge  out  of  the  same,  whereof  any  person  or  persons,  at  the 
time  of  his,  her  or  their  decease,  shall  be  seised  in  fee-simple, 
in  possession,  reversion,  or  remainder,  or  have  power  to  dispose 
of  the  same  (c)  by  his,  her  or  their  last  "Wills  or  testaments, 
shall  be  deemed  or  taken  (only  as  against  such  person  or  per- 
sons, bodies  politic  or  corporate,  and  his  and  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  every 
of  them,  with  whom  the  person  or  persons  making  any  such 
Wills  or  testaments,  limitations,  dispositions,  or  appointments, 
shall  have  entered  into  any  bond,  covenant  or  other  specialty, 
binding  his,  her  or  their  heirs),  to  be  fraudulent,  and 
clearly,  absolutely  and  utterly  void,  frustrate,  and  of  none 
effect  (d)  ;  any  pretence,  colour,  feigned  or  presumed  con- 
sideration, or  any  other  matter  or  thing  to  the  contrary 
notwithstanding." 

Sect.  3.  "  For  the  means  that  such  creditors  maybe  enabled  Enabling 

.       .  creditors  to 

to  recover  upon  such  bonds,  covenants,  and  other  specialties,  recover  on 
be  it  further  enacted,  that  in  the  cases  before  mentioned  every 
such  creditor  shall  and   may  have  and  maintain  his,  her  and 

(c)  This  statute  extends  to  cases  to    devises    of    every    description 

of  devisees  not  only  ■where  the  de-  of  estate,  legal  or  equitable ;  and 

visor  is  seised  in  fee,  but  where  he  upon  a  judgment  obtained  in  such 

has  the  power  to  dispose  of  the  an  action,  execution  may  be  taken 

subject-matter  of  the  devise, -which  out  against  the  equitable  devisee 

in  terms  includes  every  beneficial  by  the  10th  section  of  the  Statute 

interest   which    he    may   possess.  of  Frauds  ;    Coope    v.   Cresswell, 

And  the  devisee  of  an  equitable  L.    R.    2    Ch.    112,    121,  per   Ld. 

estate  seems  liable  to  an  action  of  Chelmsford. 

debt  by  the  creditors  of  the  de-  (d)  It  is  not  necessary  to  make 

visor  under  the  3rd  section  of  the  the  devise  void  that  the  intent  of 

Act,  where  the  words  "  such  de-  the  devise  was  to  defraud  or  hinder 

visee  and  devisees"  can  only  refer  or  delay  creditors  :  Coope  v.  Cress- 

to  the  2nd  section,  which  applies  well,  L.  E.  2  Eq.  106. 

u  u  2 


bonds,  &c 
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If  there  is  no 
heir-at-law, 
action  may  be 
maintained 
against  the 
devisee. 


Heir-at-law  to 
be  answerable 
for  debts 


their  action  and  actions  of  debt  or  covenant  upon  the  said 
bonds,  covenants  and  specialties  against  the  heir  and  heirs-at- 
law  of  such  obligor  or  obligors,  covenantor  or  covenantors, 
and  such  devisee  and  devisees  (e),  or  the  devisee  or  devisees  of 
such  first-mentioned  devisee  or  devisees  jointly  by  virtue  of 
this  Act :  and  such  devisee  and  devisees  shall  be  liable  and 
chargeable  for  a  false  plea  by  hirn  or  them  pleaded,  in  the 
same  manner  as  any  heir  should  have  been  for  any  false  plea 
by  him  pleaded,  or  for  not  confessing  the  lands  or  tenements 
to  him  descended  "  (/). 

Sect.  4.  "If  in  any  case  there  shall  not  be  any  heir-at-law 
against  whom,  jointly  with  the  devisee  or  devisees,  a  remedy 
is  hereby  given,  in  every  such  case,  every  creditor  to  whom  by 
this  Act  relief  is  given,  shall  and  may,  have  and  maintain 
his,  her  and  their  action  and  actions  of  debt  or  covenant,  as 
the  case  may  be,  against  such  devisee  or  devisees  solely ; 
and  such  devisee  or  devisees  shall  be  liable  for  false  plea  as 
aforesaid  "  (g). 

Sect.  6.  "  In  all  cases  where  any  heir-at-law  shall  be  liable 
to  pay  the  debts  or  perform  the  covenants  of  his  ancestors  in 


(e)  Equitable  estates  are  within 

the  statute,  and  the  devisees,  who 

as  trustees  have  the  legal  estate, 

must  be  made  defendants,  but  if 

there  has  been  no   alienation  by 

them,   they,   personally,   will  not 

be  liable,  but  upon   a  judgment 

obtained   against  them  execution 

may  be    had   against    the  whole 

estate.     Alienation  by  the  person 

having  the  beneficial  interest  will 

not  prevent  the  action,  but  upon 

a  judgment  obtained  against  the 

legal  devisees  execution    may  be 

had  against  the  whole  estate,  but  if 

any  beneficial   interest  in  it  has 

been  bond  fide  aliened  before  action 

(or      rather    judgment),     equity 

would    prevent     the    interest    so 

aliened  being  affected  by  the  execu- 


tion ;  Coope  v.  Cresswell,  L.  R.  2 
Ch.  112. 

The  right  of  a  specialty  creditor 
under  Wm.  4,  c.  47,  seems  to  be  a 
legal  right.  But  his  right  is,  until 
judgment,  liable  to  be  postponed  to 
that  of  a  prior  alienee,  even  with 
merely  an  equitable  title  ;  British 
Mutual  Investment  Co.  v.  Smart, 
L.  R.  10  Ch.  567. 

(/ )  The  mere  liability  of  the  de- 
visee to  be  sued  under  this  Act 
does  not  make  the  debt  his  debt : 
Be  Taylor's  Estate,  8  Exch.  384. 

(cj)  Under  the  stat.  of  Wm.  & 
M.,  the  specialty  creditor  could 
not  maintain  an  action  against  the 
devisee  alone,  there  being  no  heir  : 
Hunting  v.  Sheldrake,  9  M.  &  W. 
256. 
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regard  of  any  lands,  tenements,  or  hereditaments  descended  to  1  W.  4,  c  47. 
him,  and  shall  sell,  alien,  or  make  over  the  same,  before  any  ^"jfr t\\ee 
action  brought  or  process  sued  out  against  him,  such  heir- at-  estate  before 

o  *  °  m      action  brought. 

law  shall  be  answerable  for  such  debt  or  debts,  or  covenants,  in 
an  action  or  actions  of  debt  or  covenant  to  the  value  of  the  said 
lands  so  by  him  sold,  aliened,  or  made  over,  in  which  cases  all 
creditors  shall  be  preferred,  as  in  actions  against  executors  and 
administrators,  and  such  execution  shall  be  taken  out  upon 
any  judgment  or  judgments  so  obtained  against  such  heir,  to 
the  value  of  the  said  land,  as  if  the  same  were  his  own  proper 
debt  or  debts ;  saving  that  the  lands,  tenements  and  heredita- 
ments, bond  fide  aliened  (h)  before  the  action  brought,  shall  not 
be  liable  to  such  execution." 

Sect.  8.  "  All  and  every  the  devisee  and  devisees  made  liable  Devisees  to  be 
by  this  Act  shall  be  liable  and  chargeable  in  the  same  manner  sameas  heirs- 
as  the  heir-at-law  by  force  of  this  Act,  notwithstanding  the  at"law- 
lands,  tenements  and  hereditaments  to  him  or  them  devised, 
shall  be  aliened  before  the  action  brought  "  (i). 

Sect.    9    made   the    real   property   of    a    deceased   trader  Traders' estates 


(h)  A  conveyance  by  old  to  new  herself  absolutely  until  the  mar- 
trustees  is  not  such  an  alienation  riage,  and  after  its  solemnization 
as  would  prevent  the  action  :  nor  on  trust  for  herself  for  life  without 
is  a  mortgage  by  an  equitable  power  of  anticipation,  with  re- 
tenant  for  life  such  an  alienation,  mainder  on  trusts  for  the  issue  of 
though  a  Court  of  Equity  would  the  marriage  ;  it  was  held  that  the 
protect  the  mortgaged  interests  testator's  personal  estate  being  in- 
against  execution  :  Coope  v.  Cress-  sufficient  to  pay  his  debts,  the  life 
well  L.  R.  2  Ch.  112.  interest  of  the  settlor  was  notwith- 

(i)  The  liability  under  this  Act  standing  the  restraint  on  anticipa- 

of  a  devisee  of  land,  who  alienates  tion,  liable  to  make  good  the  clefi- 

the  land,  to  the  unpaid  debts  of  ciency  to  the  extent  of  the  value  of 

the  testator,  is  such  that  on  the  the  devised  land  :  her  liability  to 

alienation  the   debts  become  his  satisfy  the   debts  of   the  testator, 

own    debts  to   the   extent  of  the  which  arose  on   her  alienation  of 

land      alienated.       Consequently  the  land  by  the  settlement,  being 

where   a  woman  to    whom  land  a  debt  "  contracted  by  her  before 

had  been    devised,   settled  it   on  marriage  "  within  the  meaning  of 

her  marriage,  after  the  passing  of  section  12  of  the  Married  Women's 

the   Married    Women's    Property  Property  Act,  1870.    Re  Hedgeley, 

Act,  1870,  the  first  trust  being  for  3^  c-  D.  379- 
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shall  be  assets 
to  be  adminis- 
tered in  Courts 
of  Equity. 


3  &  4  W.  4, 

c.  104. 


Freehold  and 
copyhold 
estates  of 
persons  dying 
after  29th 
August,  1833, 
in  all  cases  to 
be  assets  for 
the  payment  of 
simple  contract 
or  specialty 
debts. 


Of  Real  Assets.  [Pt.  iv.  Bk.  r. 

assets  to  be  administered  in  Courts  of  Equity  for  the  benefit 
of  creditors  by  simple  contract  or  by  specialty  as  they  are  for 
the  benefit  of  creditors  by  specialty  where  the  heirs  were 
bound. 

The  principle  was  extended  further,  by  the  stat.  3  &  4  Wm. 
IV.  c.  104,  which  after  reciting  that  it  is  expedient  that  "the 
payments  of  the  debts  of  all  persons  shall  be  secured  more 
effectually,"  it  is  enacted,  "  that  from  and  after  the  passing  of 
this  Act  (29th  Aug.  1833),  when  any  person  shall  die  seised 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customary-hold,  or  copyhold,  which  he  shall 
not  by  his  last  Will  have  charged  with  or  devised  subject  to 
the  payment  of  his  debts  (ii),  the  same  shall  be  assets  to  be 
administered  in  Courts  of  Equity  for  the  payment  of  the  just 
debts  of  such  persons,  as  well  debts  due  on  simple  contract  as 
on  specialty  ( j) ;  and  that  the  heir  or  heirs-at-law,  customary 
heir  or  heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable 
to  all  the  same  suits  in  equity  (&),  at  the  suit  of  any  of  the 


(ii)  See  Ball  v.  Harris,  4  My. 
&  Cr.  268. 

(j)  Freeholds,  over  which  a  tes- 
tator has  a  general  power  of  ap- 
pointment, and  which  he  appoints 
by  a  last  Will,  are  within  this  Act 
(but  are  only  applicable  as  assets 
after  all  the  testator's  own  pro- 
perty has  been  previously  so  ap- 
plied): Fleming  v.  Buchanan,  3 
De  G.  M.  &  G.  976. 

(k)  A  simple  contract  creditor 
cannot  get  a  judgment  giving  him 
a  priority ;  he  can  ordy  get  a  judg- 
ment as  against  the  heir-at-law, 
which  will  put  the  Court  in 
a  position  to  administer  the  real 
estate  for  the  benefit  of  all  the 
creditors,  and  under  that  judgment 
all  the  simple  contract  creditors 
would    rank  pari  passu  amongst 


themselves.  That  being  so,  the 
foundation  of  the  rule  allowing 
retainer  to  an  heir-at-law  when  he 
was  a  specialty  creditor,  or  allow- 
ing retainer  to  an  executor 
(Walters  v.  Walters,  18  C.  D. 
1S2)  out  of  personal  estate  is  gone, 
but  an  heir-at-law  or  devisee  may 
retain  a  debt  to  which  he  is  en- 
titled by  specialty  in  which  the 
heirs  are  bound,  because  the  legal 
right  of  action  of  creditors  by 
specialty  in  which  the  heirs  are 
bound  continues  notwithstanding 
Hinde  Palmer's  Act,  32  &  33  Vict, 
c.  46  :  and  such  creditor  could 
thereby  obtain  priority  over  the 
heir  or  devisee  if  the  right  of 
retainer  were  not  allowed  to  him  : 
Re  Illidge,  27  C.  D.  478  :  Ferguson 
v.  Gibson,  L.  B.  14  Eq.  379. 
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creditors  of  such  debtor,  whether  creditors  by  simple  contract 

or  by  specialty,  as  the  heir  or  heir-at-law,  devisee  or  devisees 

of  any  person  or  persons  who  died  seised  of  freehold  estates 

was  or  were  before  the  passing  of  this  Act  liable  to  in  respect 

of  such  freehold  estates,  at  the  suit  of  creditors  by  specialty  in 

which  the  heirs  were  bound :  Provided  always,  that  in  the 

administration  of  Assets  by  Courts  of  Equity,  under  and  by 

virtue  of  this  Act,  all  creditors  by  specialty  in  which  the  heirs 

are  bound  shall  be  paid  the  full  amount  of  the  debts  due  to 

them  before  any  of  the  creditors  by  simple  contract  or  by 

specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any 

part  of  their  demands  "  (I). 

It  was  held  by  Sir  L.   Shadwell,  V.-C,  in  Spademan  v. 

Timbrell  (m) ,  that  the  repealed  statutes  (3  W.  &  M.  c.  14,   The  statutes 

1  W.  4   c.  47 
and  47  Geo.  III.  sess.  2,  c.  74)  did  not  specifically  charge  the  and  3  &  i 

real   assets   descended   or   devised    with   the   debts   of    the  do'  no't  cspecin'_ 

ancestor,  but  made  the  heir  or  devisee  liable,  personally,  to  caI1JT  charge 

the  real  assets, 

answer  for  the  value  of  the  assets  descended  or  devised  :   but  make  the 

Therefore  where  H.,  who  was    a   trader  at  his  death,  and  personally 

indebted  by  specialty  and  simple  contract,  devised  freehold  liable- 

estates  to  his  son  in  fee ;  and  the  son,  on  his  marriage,  settled 

the  estates  on  his  wife  and  children,  and  afterwards  died, 

his  Honor  decided  that  the  son's  widow  and  children  were 

entitled  to  hold  the  estates  discharged  from  the  debts  of  the 

father.     So  in  Richardson  v.  Ilorton  (n),  a  settlement  by  the 

heir,  upon  his  marriage,  of  the  ancestor's  estates  was  supported 

against  the  claims  of  the  specialty  creditors  of  such  ancestor  : 

And  Lord  Langdale,  M.  R.,  laid  down  that,  though  by  taking 

(I)  It  was  held  formerly  that  l>y  Hinde  Palmer's  Act,  32  &  33  Vict, 

virtue  of  this  proviso  a  creditor  by  c.  46,  which,  however,  would  seem 

bond,  in  which  the  heirs  are  named,  to  leave  untouched  the  rights  of  a 

must  be  paid  before  a  creditor  by  specialty  creditor  on  a  specialty 

bond  in  which  they  are  not  named  :  binding  the  heir  who  has  obtained 

Richardson  v.  Jenkins,  1  Drewr.  judgment  prior  to  the  commence- 

477:   Foster  v.   Handley,  1  Sim.  ment  of  the  administration  action  : 

N.  S.  200.     Re  Burrell,  L.  E.   9  Be  Illidge,  27  C.  D.  478. 
Ecp  443  ;  but  this  proviso  would  (m)  S  Sim.  253. 

seem  in  effect  to  be  repealed  by  (?i)  7  Beav.  112. 
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proper  proceedings,  the  specialty  creditors  may  obtain  pay- 
ment out  of  the  descended  or  devised  real  estate  in  the  hands 
of  the  heir  or  devisee,  yet  if  such  proceedings  are  not 
taken,  the  heir  or  devisee  may  alienate,  and  in  the 
hands  of  the  alienee,  the  land  is  not  liable,  though  the 
heir  or  devisee  remains  personally  liable,  to  the  extent 
of  the  value  of  the  land  alienated.  And  there  does  not 
appear  to  be  any  reason  why  these  decisions  should  not 
be  applied  to  the  construction  of  the  statutes  now  in 
operation  (1  Wm.  IV.  c.  47,  and  3  &  4  Wm.  IV.  c. 
104)  (o). 


(o)  See  the  observations  of  Lord 
Cottenham  in  Pimm  v.  Insall,  1 
Mac.  &  G.  449,458;  and  of  Romilly, 
M.  R.,  in  22  Beav.  21,  22.  See 
also  Dilkes  v.  Broadmead,  2  Giff. 
113.  A  covenant  by  an  infant 
heiress  and.  her  intended  husband, 
in  marriage  articles,  to  settle  the 
descended  estate  on  the  issue  of 
the  marriage,  is  not  an  alienation 
such  as  to  withdraw  the  estate  from 
the  claim  of  the  ancestor's  creditors : 
Pimm  v.  Insall,  1  Mac.  &  G.  449, 
7  Hare,  193.  Nor  is  a  judgment 
entered  up  against  an  heir  such 
an  alienation :  Kinderley  v.  Jervis. 
22  Beav.  1.  An  equitable  deposit 
with  memorandum  of  charge  by 
a  legal  devisee  is  an  alienation, 
which  fro  tanto  prevents  a  creditor 
of  a  testator  from  subsequently  ob- 
taining a  charge  on  the  estate  as 
assets  under  3  &  4  Win.  4,  c.  104. 
British  Mutual  Investment  Co.  v. 
Smart,L. R. lOCh.  567.  Ithasbeen 
held  that  the  stat.  3  &  4  Wm.  4,  c. 
104,  makes  the  lands  themselves, 
and  not  merely  the  estate  or  inte- 
rest of  the  deceased,  assets  for  the 
payment  of  his  debts  :  Therefore 
if  he  dies  without  heirs,  they  are 
made  assets  against  the  lord  claim- 


ing by  escheat,  notwithstanding 
his  right  is  by  title  paramount  : 
Evans  v.  Brown,  5  Beav.  114. 
Downe  v.  Morris,  3  Hare,  399. 
Hughes  i'.  Wells,  9  Hare,  749.  It 
has  also  been  held,  that  the  Act 
charges  the  real  estate  of  the 
deceased  owner  (where  no  such 
charge  has  been  made  by  Will), 
not  only  with  debts  of  every  de- 
scription actually  due  at  his  death, 
but  also  with  all  liabilities  which 
may  result  out  of  the  obligations 
entered  into  by  him  during  his 
life :  Hamer's  Devisees'  Case,  2 
De  G.  M.  &  G.  366,  overruling  the 
decision  in  3  De  G.  &  Sm.  279. 
See  also  Beale  v.  Symonds,  16 
Beav.  406.  In  order  to  obtain  a 
decree  for  a  sale  for  payment  of 
the  debts  it  is  not  necessary  that 
the  bill  should  be  filed  by  a  creditor : 
Dinning  v.  Henderson,  2  Coll. 
330.  Price  v.  Price,  15  Sim.  484. 
Rodney  v.  Rodney,  16  Sim.  307. 
But  the  legal  personal  representa- 
tive ought  not  to  be  sole  plaintiff : 
Tubby  v.  Tubby,  2  Coll.  136. 
Catley  v.  Sampson,  33  Beav.  551. 
The  widow's  right  to  dower  is  not 
affected  by  the  Act  :  Spyer  v. 
Hyatt,  20  Beav.  621. 
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Neither  at  law  nor  in  equity  is  any  charge  created  until 
judgment  is  obtained  and  the  claim  of  a  creditor  under  3  &  4 
Will.  IV.  c.  104,  being  a  claim  under  an  administration  in 
equity,  a  prior  equitable  alienee  will  take  precedence  over  the 
equitable  judgment  creditor  (_p). 

It  is,  however,   a  well-known  rule,  that,  as  between  the  Primary 
real   and   personal   representatives   of  all   persons  deceased,  personal  estate 
the    personal    estate    in    the    hands    of    the    executor    or  t0  deb*s  of 

r  every  ue- 

administrator  is  the  primary  and  natural  fund,  which  must  seription : 
be   resorted  to  in   the   first   instance    for    the    payment    of 
debts,  of    every  description,    contracted   by  the  testator   or 
intestate. 

But  it  is  clear,  that  this  principle  can  only  regulate 
the  equitable  administration  of  assets,  and  does  not  extend 
to  the  legal  control  of  the  creditor  of  the  deceased ;  for 
it  is  discretionary  with  him,  if  his  debt  is  of  a  nature  to 
bind  both  the  real  and  personal  estate,  whether  he  will 
resort  to  the  personal  estate  in  the  hands  of  the  executor, 
or  to  the  real  estate  descended  or  devised:  Hence,  if  the 
obligee  of  a  bond  bring  an  action  of  debt  against  the 
heir,  he  cannot  plead  that  there  is  an  executor  who  has 
assets (q). 

In  order,  therefore,  to  support  and  enforce  the  primary 
liability  of  the  personal  estate,  as  between  the  representatives 
of  the  deceased  debtor,  it  is  an  established  rule  in  equity,  that 
if  the  creditor  proceeds  against  the  real  estate,  descended  or 
devised,  the  heir  or  devisee,  who  has  sustained  the  loss,  shall 
be  allowed  to  stand  in  the  place  of  the  specialty  creditor,  to 

(jj)  British  Mutual  Investment  that,  in  a  case  where  the  specialty 

Co.  v.  Smart,  L.  "R.  10  Ch.  567.  debts  exceed  the  personal  estate, 

(5)  Bro.  Assets  per  Descent,  33  the  executor  can  have  no  right  of 

Davy    v.    Pepys,    Plowd.    439   b.  retainer  in  respect  of    a    simple 

Quarles  v.   Capell,   Dyer,    204   b.  contract    debt,   even    though    the 

Davies  v.  Churchman,  3  Lev.  189.  specialty  debts  may  in   fact  have 

Galton  v.   Hancock,  2  Atk.  426.  been  paid  out  of  the  proceeds  of 

And  since  as  against  the  executor  real  estate  administered   under  3 

personal  estate  is  the  primary  fund  &   4  Wm.  4,  c.  104  :   Walters  v. 

for  the  payment  of  debts,  it  follows  Walters,  18  C.  D.  182. 
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consequent 
right  of  lien- 
or devisee  to 
have  the  real 
estate  exone- 
rated by  the 
personal ; 


reimburse  himself  out  of  the  personal  estate  in  the  hands  of 
the  executors  (r)  :  Provided  such  reimbursement  will  not 
prejudice  any  of  the  creditors,  or  any  other  party  having  an 
equal  or  more  favoured  claim  than  the  heir  or  devisee 
respectively. 

Thus,  if  the  testator  enters  into  a  bond  for  himself 
and  his  heirs,  and  dies,  and  the  obligee  proceeds  against 
the  heir,  and  compels  him  to  pay  the  debt  out  of  the 
real  assets,  the  heir  may  recover  it  out  of  the  assets 
in  the  hands  of  the  executor  (s).  And  this  exoneration 
is  extended  not  only  to  the  hares  natus,  the  heir-at-law, 
but  also  to  the  hceres  f actus,  the  general  devisee  (t),  or  a 
particular  devisee  (w). 

Again,  it  is  discretionary  with  a  mortgagee,  whether  he  will 
proceed,  for  the  recovery  of  his  mortgage  debt,  against  the 
mortgaged  land  which  has  come  to  the  heir  or  devisee  of  the 
mortgagor,  or  against  his  executor  :  But  if  the  mortgagee 
recovers  against  the  land,  the  heir  or  devisee  shall  (unless 
the  case  is  within  the  operation  of  the  stat.  17  &  18  Vict. 
c.  113  (uu) ),  be  reimbursed  out  of  the  personal  estate  of  the 
mortgagor  (x). 


(r)  Treat.  Eq.  B.  3,  c.  2,  s.  1. 
Accordingly,  where  a  person  domi- 
ciled in  England, who  was  indebted 
in  money  npon  bond,  died  intes- 
tate leaving  real  estate  in  Scot- 
land, and  the  bond  debts  were 
paid  by  the  heir  out  of  the  pro- 
duce of  the  real  estate  in  Scotland  ; 
Lord  Langdale,  M.  R.,  held,  that 
the  right  of  relief  or  demand 
against  the  personal  estate,  which, 
by  the  law  of  Scotland  is  given 
to  the  heir  who  has  paid  moveable 
debts,  is  capable  of  being  made  avail- 
able in  England :  Lord  Winchelsea 
v.  Garetty,  2  Keen,  293.  And  in 
all  cases,  where,  in  the  course  of 
administrations  in  different  coun- 
tries, the  question  arises  whether 


particular  debts  are  properly  and 
ultimately  payable  out  of  the  per- 
sonal estate,  or  are  chargeable  on 
the  real  estate  of  the  deceased, 
the  law  of  his  domicil  will  govern, 
in  cases  of  intestacy,  and,  in  cases 
of  testacy,  his  intention  :  Story's 
Confl.  Ch.  xiii.  s.  528. 

(s)  Armitage  v.  Metcalfe,  1  Chanc. 
Cas.  74.  Anon.  Chanc.  Cas.  5. 
Treat.  Eq.  B.  3,  c.  2,  s.  1. 

(t)  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54. 

(it)  Pockley  v.  Pockley,  2  Chanc. 
Cas.  84.  Galton  v.  Hancock,  2 
Atk.  436.  Fonbl.  Treat,  Eq.  B. 
3,  c.  2,  s.  3,  note  (e). 

(uu)  Post,  p.  1570. 

(x)  Cope  v.   Cope,  2  Salk.  449. 
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But  the  land  cannot  be  exonerated  out  of  the  personal  but  not  to 
estate  to  the  prejudice  of  any  person  having  a  prior  claim  to  personam ving 
be  satisfied  :  And  therefore  the  heir  or  devisee  shall  not  stand  P™*  claim  to 

satisfaction. 

in  the  place  of  the  mortgagee  against  the  personal  assets,  if 
by  so  doing  he  would  disappoint  any  creditor  (y)  or  any 
legatee,  except  the  residuary  legatee  (z),  or  the  widow's  claim 
to  paraphernalia  (a). 


Howell  v.  Price,  1  P.  Wms.  292. 
Johnson  v.  Milksopp,  2  Vern.  112. 
Lutkins  v.  Leigh,  Cas.  temp.  Talb. 
54.  Galton  v.  Hancock,  2  Atk.  436. 
And  it  will  make  no  difference, 
that  the  devise  is  of  the  lands  sub- 
ject to  the  incumbrances  thereon; 
for  such  a  qualification  is  no  more 
than  what  is  implied,  since  the 
testator  could  not  devise  them 
otherwise  :  Serle  v.  St.  Eloy,  2  P. 
Wms.  386.  Bickham  v.  Cruttwell, 
3  Mylne  &  Cr.  769.  Hiekling  v. 
Boyer,  3  Mac.  &  G.  643,  by  Lord 
Truro.  Accordingly  where  a 
testator  directed  estates  to  be  sold, 
and  the  produce  to  be  applied  in 
payment  of  the  mortgages  due 
from  him,  and  the  residue  of  the 
produce  to  be  considered  and  ap- 
plied as  part  of  the  residue  of  his 
personal  estate  ;  and  he  gave  and 
devised  the  residue  of  his  real  and 
personal  estate  upon  trust,  after 
payment  of  his  just  debts,  for  the 
benefit  of  all  his  children ;  and 
the  testator  afterwards  by  a  codi- 
cil, confined  the  residuary  gift  of 
the  produce  of  the  estates  directed 
to  be  sold  to  his  younger  children  ; 
it  was  held,  that  the  devisees  of 
the  produce  of  the  real  estate 
directed  to  be  sold  were  entitled 
to  have  the  personal  estate  applied 
in  payment  of  the  mortgages  ;  be- 
cause the  gift  was  in  effect  a  gift 
of  the  estates,  subject  to  the  mort- 


gages ;  and  the  gift  of  an  estate 
subject  to  a  mortgage,  does  not 
deprive  the  devisee  of  the  right 
to  satisfaction  of  the  mortgage  out 
of  the  personal  estate  :  Wythe  v. 
Henniker,  2  M.  &  K.  635.  But 
where  a  testator  having  an  estate 
subject  to  a  mortgage  of  4,4607. 
created  by  himself,  devised  it  to 
A.  B.  in  fee,  "  he  paying  the  mort- 
gage thereon  ; "  and  devised  his 
residuary  real  and  personal  estates 
to  trustees  for  the  payment  of  his 
debts,  and  he  gave  to  the  mort- 
gagees, through  the  medium  of 
his  executors,  2,000/.  to  exonerate 
the  estate  ;  it  was  held  that  the 
words  "he  paying  the  mortgage 
thereon,"  imposed  a  duty  on  the  de- 
visee and  amounted  to  a  direction 
or  condition  that  he  should  pay 
the  mortgage,  or  take  the  estate 
subject  to  the  burden  upon  it,  so 
far  as  the  same  exceeded  2,000/.  : 
Lockhart  v.  Hardy,  9  Beav.  379. 
See  also  Goodwin  v.  Lee,  1  Kay 
&  J.  377.  Hatch  v.  Skelton,  20 
Beav.  453. 

(y)  Bartholomew  v.  May,  1  Atk. 
487. 

(z)  Oneal  v.  Mead,  1  P.  Wms. 
693.  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  53.  Davis  v.  Gardiner,  2  P. 
Wms.  190.  Eider  v.  Wager,  2  P. 
Wms.  335.     A  fortiori,  a  specific 


Note  (a)  See  next  Page. 
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It  has,  indeed,  been  laid  down,  as  a  general  proposition, 
that  the  equity,  to  have  the  personal  estate  applied  to  the 
exoneration  of  the  real,  subsists  only  between  the  heir  or 
devisee,  and  the  residuary  legatee,  and  not  against  specific  or 
general  legatees  (b).  And  this  is  unquestionably  true  with 
respect  to  the  exoneration  of  the  heir  (c).  But  it  appears  to 
be  clear  that  if  a  creditor,  with  a  general  lien  on  the  land,  as  a 
mere  bond  creditor,  recovers  the  bond  debt  against  the  real 
estate  devised,  the  devisee  will  be  entitled  to  exoneration  out 
of  the  personal  estate,  to  the  disappointment  of  general 
legacies  (d).  Whether  he  would  also  be  entitled  to  exoneration 
to  the  disappointment  of  specific  legacies,  is  a  question  which, 
for  some  time,  was  doubtful  (<?).  But  it  seems  to  be  now 
settled,  that  the  devisee  would  be  entitled  to  compel  the 
specific  legatees  to  contribute  to  the  payment  of  the  debt,  but 
not  wholly  to  exonerate  the  land  (/). 


legatee  of  a  mortgaged  leasehold 
shall  not  have  contribution  to- 
wards his  mortgage  from  other 
specific  legatees  of  leasehold  :  Hal- 
liwell  v.  Tanner,  1  Russ.  &  M.  633. 
Wythe  v.  Henniker,  2  M.  &  K. 
035.  Johnson  v.  Child,  4  Hare, 
87  ;  Secus,  where  a  contrary  inten- 
tion is  apparent :  Middleton  v. 
Middleton,  15  Beav.  450. 

(o)  Tipping  v.  Tipping,  1  P.  Wms. 
736.     Ante,  p.  678,  note  (q). 

(b)  Hamilton  v.  Worley,  2  Ves. 
Jun.  65.  Fonhl.  Treat.  Eq.  B.  3, 
c.  2,  s.  3,  note  (e). 

(c)  Lutkins  v.  Leigh,  Cas.  temp. 
Talk  54.  Snelson  v.  Corbett,  3 
Atk.  369. 

(d)  It  is  clear  that  general  lega- 
tees cannot  marshal  the  assets  so 
as  to  stand  in  the  place  of  a  mere 
bond  creditor  against  the  land  de- 
vised :  See  post,  p.  1588 :  And 
therefore  it  seems  to  follow,  that 
the   devisee    shall  be   exonerated 


out  of  the  general  legacies  ;  be- 
sides if  it  were  otherwise,  it 
would  have  the  effect  of  making 
a  devisee  of  land,  who  in  every 
case  is  as  much  a  specific  devisee 
as  a  legatee  of  a  specific  legacy, 
bear  the  burden  of  the  debt  before 
the  general  pecuniary  legatees.  4 

(e)  See  Corn  e  wall  v.  Cornewall, 
12  Sim.  298. 

(/)  Tombs  v.  Roch,  2  Coll.  490. 
Gervis  v.  Gervis,  14  Sim.  654. 
Hensman  v.  Fryer,  L.  R.  3  Ch.  420. 
But  the  terms  of  the  Will  may 
show  that  as  between  the  devisee 
and  a  specific  legatee  the  testator 
intended  that  legatee  to  have 
priority.  Thus  in  Be  Saunders- 
Davies,  34  C.  D.  482,  a  testator 
devised  his  real  estate  to  the  use 
of  his  wife  during  her  life  or 
widowhood,  with  remainder  to  the 
use  of  trustees  for  a  term  of  five 
hundred  years,  on  trust  to  raise  by 
mortgage  of  the  real  estate  or  out 
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Before  the  Wills  Act  a  residuary  devise  of  real  estate  was  Residuary 
treated  as  specific.     It  was  at  one  time  supposed  that  the  real  estate  a 
effect  of  section  24  of  that  Act,  in  making  Wills  speak  and  specific  devisc* 
take  effect  with  reference  to  the   real  and   personal   estate 
comprised  in  them   as  if   executed  immediately  before  the 
death  of  the  testator,  was  to  alter  this   and   to   prevent  a 
residuary  devise  of  real  estate  being  treated  as  specific  (g),  but 
it  is  now  established  that  there  is  nothing  in  the  Act  to  alter 
the  well  settled  rule  of  law  as  to  the  effect  of  a  residuary 
devise,  namely,  that  for  the  purpose  of  payment  of  debts  it  is 
to  rank  pari  passu  with  specific  devises  (h). 

It  must  be  further  observed  that  the  exoneration  of  the 
real  estate  out  of  the  personal  is  confined  to  cases,  where 
the  claim  in  question  is  the  proper  debt  of  the  deceased ;  for 
if  it  be  not  so,  his  heir  or  devisee  must  take  the  land  cum 
onere :  Thus  if  a  settlor  of  real  estate  in  contemplation  of 
marriage  covenants  for  payment  of  the  portions  of  children, 
or  widow's  jointure  (i),  or  if  a  person  makes  a  voluntary  gift, 

of  the  rents  and  profits,  portions  of  son  v.  Hamilton,  9    Ir.  Eq.  430, 

5,000/.  apiece  for  each  ot'his younger  that  the  report  of  Long  v.   Short 

children  with  remainder  in  strict  is  inaccurate.     See  post,  p.   1589, 

settlement,    the    testator's    eldest  note  (o). 

son  taking  the  first  life  estate.  (y)  Dady  v.  Hartridge,  1  Dr.  & 
The  testator's  general  personal  Sm.  236.  Barnwell  v.  Iremon«er, 
estate  was  insufficient  for  the  pay-  Ibid.  242.  Rotheramv.  Rotheram 
ment  of  his  debts  and  consequently  26  Beav.  465.  Bethell  v.  Green 
the  specifically  bequeathed  per-  34  Beav.  302.  Rodhouse  v.  Mold 
sonal  estate,  and  the  real  estate  35  L.  J.  Oh.  67. 
had  to  contribute,  and  it  was  held  (h)  Hensman  v.  Fryer,  L.  R.  3 
that  as  between  the  portioners  and  Ch.  420.  Lancefield  v.  Iggulden, 
the  persons  entitled  to  the  real  L.  R.  10  Ch.  136.  Gibbins  v. 
estate  on  which  they  were  charged,  Eyden,  L.  R.  7  Eq.  371. 
the  former  were  not  bound  to  con-  (i)  Lanoy  v.  Athol,  2  Atk.  44J. 
tribute  to  make  good  the  deficiency.  Edwards  v.  Freeman,  2  P.  Wins. 
The  decision  in  this  case  seems  on  438.  Coventry  v.  Coventry,  2  P. 
this  point  to  be  inconsistent  with  Wms.  222.  Loosemore  v.  Knap- 
Long  v.  Short,  1  P.  Wms.  403,  but  man,  Kay,  123.  But  see  Field  v. 
North,  J.,  in  his  judgment  points  Moore,  7  De  G.  M.  &  G.  691, 
out,  referring  to  the  judgment  of  where  the  provision  was  first  se- 
Lord  Chancellor  Brady  in  Jack-  cured  by  a  covenant  creatine  a 
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by  way  of  charge,  and  covenants  for  the  payment  of  the 
money  (k),  the  land  will  he  the  primary  fund  for  payment ; 
for  in  these  cases  the  charge  is  in  its  nature  real  and  the 
covenant  only  an  additional  security.  Accordingly  in  Graves 
v.  Hicks  (I),  a  father  having  agreed  to  secure  a  marriage 
portion  for  his  daughter,  mortgaged  part  of  his  estates  for 
that  purpose,  and  covenanted  to  pay  the  money :  By  his 
Will  he  directed  his  debts  to  be  paid,  first  out  of  the  residue 
of  his  personal  estate,  then,  out  of  his  money  in  the  funds, 
and  lastly,  out  of  his  residuary  real  estates  :  And  Sir  L. 
Shadwell,  V.-C,  held,  that  the  mortgaged  estate  was  not 
to  be  exonerated  from  the  portion  out  of  the  personal 
estate ;  his  Honor  being  of  opinion  that,  by  the  plain  inten- 
tion of  the  parties,  the  covenant  of  the  father  was  meant 
to  be  auxiliary  only  to  the  charge  upon  his  land ;  and  that 
what  he  contracted  to  do,  was  to  give  security  for  the 
marriage  portion  (m). 

Again,  if  a  man  buys  an  estate,  subject  to  an  existing 
mortgage,  the  land  remains  the  proper  fund  for  its  discharge, 
and  the  heir  or  devisee  of  the  purchaser  cannot  throw  the 
debt  on  the  personal  estate,  as  the  primary  fund  for  pay- 
ment (w).  So  if  an  estate  descends  on  an  heir-at-law  (o),  or 
is  devised  (p),  charged  with  a  mortgaged  debt,  and  the  heir 
or  devisee  dies,  leaving  the  debt  unpaid,  the  land  will  be 
the  fund  for  its  payment,  and  not  the  personal  estate  of  the 
deceased  heir  or  devisee  (q) :  In  other  words,  the  principle 

debt  to  which  the   covenant    for  Price,  241.     S.  C.  in  Dom.  Proc. 

securing  the  charge  was  manifestly  12  Price,  213.    Coote,  Mortg.  1047, 

auxiliary.  5th  edition.     Be  Leeming,  3  De 

(k)   Wilson  v.  Darlington,  1  Cox,  G.  F.  &  J.  43. 

172.     Ex  parte  Digby,  1  Jac.  253.  (p)  Perkins   v.    Baynton,   2   P. 

(1)  6  Sim.  398.  Wins.  664,  note  to  Evelyn  v.  Eve- 

(m)  See  also  Ibbetson  v.  Ibbet-  lyn.      Coote,    Mortg.     1047,    5th 

son,    12   Sim.  206.     Jenkinson  v.  edition. 

Harcourt,  Kay,  688.  (q)  Scott  v.  Beecher,  5  Madd.  96. 

(n)  Coote,  Mortg.   1016  et  seq.,  See     also     Ace.     Lord     Ilchester 

5th  edition.  v.  Lord   Carnarvon,   1  Beav.  209. 

(n)  Noel    v.    Lord    Henley,    7  Lord  Clarendon  v.  Barham,  1  Y.  & 
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only  extends  to  incumbrances   created   by  the   testator   or 
ancestor  himself. 

And  even  a  direct  and  original  mortgage  made  by  the 
person  to  whom  land  has  descended  or  been  devised,  will  not 
operate  to  make  his  personal  estate  the  primary  fund  for  the 
discharge  of  the  mortgage  debt,  if  the  money  borrowed  was 
for  the  purpose  of  paying  off  the  debts  (r)  or  legacies  (s)  of 
the  ancestor  or  devisor ;  and  the  law  will  be  the  same,  if 
a  bond  (t)  or  note  of  hand  (u)  is  given  by  the  heir  or  devisee 
for  the  payment  of  debts  or  legacies  charged  on  the  land. 
However,  in  the  case  of  Barham  v.  Lord  Thanet  (x),  a  mort- 
gage was  made  of  the  manor  and  lands  of  Silsden  and  other 
valuable  estates,  to  secure  a  debt  of  80,000/.  and  interest : 
The  mortgagor  died  intestate,  leaving  the  debt  wholly  un- 
paid ;  and  his  heir,  being  pressed  to  pay  off  30,000/.  part  of 
the  80,000/.,  procured  a  person  to  advance  the  sum  required 
for  the  purpose,  and  the  original  mortgagee  thereupon  joined 
with  the  heir  of  the  mortgagor  in  a  deed  conveying  the  manor 
and  lands  of  Silsden  to  the  person  making  the  advance,  sub- 
ject to  a  proviso  for  redemption  at  the  end  of  five  years,  bemo- 
an equity  of  redemption,  altogether  different  from  the  prior 

C.    Ch.     C.     688.      Be    Taylor's  (r)  Tankerville    v.    Fawcett,    1 

Estate,  1  Excli.  384.     Swainson  v.  Cox,  237.     Perkins  v.  Baynton,  2 

Swainson,  6  De  G-.  M.  &  G.  648.  P.  Wms.  664  (note  to  Evelyn  v. 

Hepworth  v.  Hill,  30  Beav.  484,  Evelyn),  Coote,  Mortg.  1049,  5th 

•per  Romilly,  M.  R.     But  in  Bond  edition. 

v.  England,  2  K.  &  J.  44,  James  (s)  Basset    v.   Percival,    1    Cox, 

E.  mortgaged  real  estate  and  died  268.     S.  C.  2  P.  Wms.  664    note. 

intestate  in  1850,  leaving  his  father,  Coote,     Mortg.     1049,    1050     5th 

Edward   E.,   his  heir-at-law   and  edition. 

sole  next  of  kin  :  Edward  E.  also  (t)   Billinghnrst    v.    Walker,    2 

died  intestate,    and    without    ever  Bro.  C.  C.  604.     Woods  v.  Hunt- 

havincj  obtained  letters  of  adminis-  ingford,  3  Ves.  131,  by  Lord  Al- 

tration  to  his  son  James  :  And  it  vanley.     Coote,  Mortg.  1050,  oth 

was  held  by  Wood,  V.-C,  that  the  edition. 

personal  estate  of  James  was  liable,  (u)  Mattheson  v.  Hardwicke    2 

as  between  the  heir  and  personal  P.  Wms.  665,  note, 

representative     of    Edward    and  (as)  3  M.  &  K.  607.     This  case 

James,  to  be  applied  in  discharge  was  followed  by  Romilly,  M.  R. 

in  Bagot  v.  Bagot,  34  Beav.  134. 
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equity  of  redemption,  and  the  interest  reserved  being  five  per 
cent,  instead  of  four  and  a  half  per  cent.,  which  was  the  rate 
reserved  in  the  original  mortgage  :  And  it  was  held  by  Sir  J. 
Leach,  M.  R.,  that  it  was  in  effect  a  new  mortgage  by  the 
heir,  and  the  30,0007.  was  thereby  constituted  his  personal 
debt.  In  Townsend  v.  Mostyn  (y),  the  rule  was  laid  down  by 
Romilly,  M.  R.,  that  where  the  owner  of  property  adds  mort- 
gages of  his  own  to  other  mortgages  created  by  his  ancestor 
and  unites  them  together,  and  makes  himself  personally  liable 
for  the  payment  of  the  aggregate  sum,  the  whole  mortgage 
debt  then  becomes  his  debt. 

It  must  here  be  observed,  that  although  the  debt  is  not 
originally  the  debt  of  the  party,  yet  it  is  optional  in  him,  by 
sufficient  testimony  of  intention,  to  render  the  debt  Ids  own  : 
in  which  case  his  personal  estate  will,  as  between  his  real 
and  personal  representatives,  become  primarily  liable  to  dis- 
charge the  debt  (z). 

But  it  requires  clear  evidence  of  intention  to  make  the 
debt  his  own  :  Thus  a  charge  by  Will  of  debts,  generally,  on 
his  real  and  personal  estate,  will  not  be  sufficient  of  itself  to 
shift  the  onus  from  land  which  came  to  him  already  mort- 
gaged, whether  by  descent,  or  by  devise,  or  by  sale(«).  So, 
in  cases  where  the  lands  came  to  the  deceased  by  descent  or 
devise,  his  concurrence  in  the  deed,  and  his  personal  cove- 
nant for  payment  of  the  money,  on  assignment  or  transfer 
of  the  mortgage,  being  only  by  way  of  additional  security  to 
the  mortgagee,  will  not  alter  the  burthen,  as  between  his 
real  and  personal  representatives  (b).      The   same   principle 

(y)  26  Beav.  76.  (b)  Bagot  v.  Oughton,  1  P.  Wms. 

(;.)  See  Bruce  v.  Morice,  2  De  G.  347.    Evelyn  v.  Evelyn,  2  P.  Wms. 

&  Sm.  3S9.  664.     Leman  v.  Newnham,  1  Ves. 

(a)  Lawson  v.  Hudson,   1  Bro.  Sen.  52.     Barliam  v.  Lord  Thanet, 

Chanc.  Cas.  58.  Ancaster  v.  Mayer,  3  M.  &  K.  607,  622.     Lord  Ilches- 

1  Bro.  Chanc.  Cas.  454.    Hamilton  ter  v.    Lord   Carnarvon,   1    Beav. 

r.  Worley,  2  Yes.   62.     Butler  v.  209.     Hedges  v.  Hedges,  5  De  G. 

Butler,  5  Ves.  534.    Lord  Ilchester  &  Sm.  330.     So  where  there  had 

r.  Lord  Carnarvon,  1  Beav.  290.  been    a    mortgage    of    gavelkind 

See  infra.  lands,  which,  upon  the   death  of 
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applies,  if  other  estates  are  added  to  the  security  on  a  further 
sum  being  lent  (c),  or  if  there  be  a  covenant  on  his  part  for 
increasing  the  rate  of  interest  (d).  And  it  seems  that  if  the 
sums  borrowed  by  him,  and  added  to  the  original  mortgage, 
be  comparatively  small,  equity  will  not  consider  that  he  had 
different  intentions  as  to  the  different  sums,  but  will  charge 
the  real  estate  with  the  whole  (e).  In  case  the  deceased 
was  a  purchaser  of  the  equity  of  redemption,  the  rule  may, 
perhaps,  be  stated  to  be,  that  unless  the  mortgage  money 
form  part  of  the  consideration  money  for  the  estate,  or  the 
purchaser,  by  communication  with  the  mortgagee,  clearly 
take  the  mortgage  debt  on  himself,  it  will  be  considered,  as 
between  his  real  and  personal  representatives,  a  charge  on 
the  land  (/)  :  And  the  mere  covenanting  with  the  mortgagor 
to  pay  the  debt  will  not  make  it  his  personal  debt  (g)  :  If, 


]  r>w 


the  mortgagee  intestate,  descended 
to  his  two  brothers  as  coparceners, 
and  the  elder  brother,  who  was  the 
common  law  heir  of  the  mortgagor, 
purchased  of  the  other  brother  his 
moiety  of  the  gavelkind  lands, 
and  covenanted  with  him  to  pay 
the  whole  mortgage  money ;  it 
was  held  that  he  did  not  thereby 
make  the  mortgage  money  his 
personal  debt :  Barham  v.  Lord 
Thanet,  3  M.  &  K.  607. 

(c)  Ancaster  v.  Mayer,  1  Bro. 
Chanc.  Cas.  454,  464. 

(d)  Shafto  v.  Shai'to,  1  Cox,  607, 
2  P.  Wms.  664,  note. 

(e)  Lewis  v.  Nangle,  Ambl.  150. 
S.  C.  2  P.  Wms.  664,  note.  Coote, 
Mortg.  1049,  5th  edition.  This 
latter  doctrine  must,  it  should 
seem,  be  received  with  much  cau- 
tion :  ibid. 

(/)  1  Sugd.  V.  &  P.  310,  10th 
edit.  Where,  however,  the  de- 
ceased described  himself,  in  his 
Will,  as  having  purchased  a  pro- 


perty, subject  to  a  mortgage,  but 
it  appeared,  on  an  examination  of 
the  history  of  the  transaction,  that 
he  was  the  person  who  owed  the 
money,  although,  as  between  him- 
self and  the  mortgagee,  he  did  not 
appear  as  the  party  who  contracted 
the  debt,  Lord  Cottenham  held, 
that  the  personal  estate  was  pri- 
marily liable  :  For  that  if  a  man 
borrows  money  in  the  name  of  a 
trustee,  the  debt  is,  in  one  way  or 
other,  his  from  the  commence- 
ment, either  to  the  person  who 
advances  the  money,  or  to  the 
trustee  in  whose  name  it  is  bor- 
rowed :  Bickham  v.  Cruttwell,  3 
My.  &  Cr.  763. 

(g)  1  Sugd.  V.  &  P.  310,  10th 
edit.  "  I  entirely  concur,"  said 
Sir  John  Leach,  M.  E.,  in  Barbara 
v.  Lord  Thanet,  3  M.  &  K.  624, 
"  in  the  opinions  expressed  by 
Lord  Alvanley  and  Sir  William 
Grant,  that  the  purchaser  of  an 
estate  subject  to  a  mortgage,  who 
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however,  the  purchaser  borrows  a  sum  of  money  to  enable 
him  to  complete  his  contract,  and  the  estate  is,  on  the  pur- 
chase, limited  to  the  lender  either  for  a  term  of  years,  or  in 
fee,  by  way  of  mortgage,  the  debt  is  the  proper  debt  of  the 
purchaser,  and  his  personal  estate  will  be  primarily  liable, 
even  although  part  of  the  money  borrowed  be  applied  in 
discharge  of  an  existing  mortgage  (h) . 

By  stat.  17  &  18  Vict.  c.  113,  it  is  enacted  that  "  when  any 
person  shall,  after  Dec.  31st,  1854,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  any  land  or  other  hereditaments 
which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not,  by  his  Will  or  Deed,  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention  (?'),  the 


has  no  contract  or  communication 
with  the  mortgagee,  and  who 
merely  covenants  with  the  vendor 
to  pay  the  mortgage  debt,  does  not 
thereby  make  the  mortgage-money 
his  personal  deht  ;  and  that  his 
covenant  is  to  he  considered  simply 
as  an  indemnity  to  the  vendor, 
who  has  permitted  the  amount  of 
the  mortgage-money  to  be  deducted 
from  the  price."  A  distinction  has 
been  made  between  the  case  of  a 
man  contracting  to  purchase  a 
mere  equity  of  redemption,  and 
a  contract  for  the  purchase  of  an 
estate  for  a  given  sum,  of  which 
the  mortgage  debt  forms  part,  and 
which,  on  the  purchase,  is  dis- 
counted out  of  the  consideration 
money  ;  in  which  latter  case  it 
has  been  considered,  the  personal 
estate  of  the  purchaser  will  be  the 
primary  fund  :  Parsons  v.  Free- 
man, 2  P.  Wins.  664,  note  (1). 
Belvidere  v.  Rochfort,  5  Bro.  P.  C. 
299.  Toml.  edit.  But  see  Coote, 
Mortg.  1045,  1046,  5th  edition.     2 


Jarman  on  Wills,  4th  edition,  641 
et  seq. 

(h)  Waring  v.  Ward,  5  Ves.  670. 
S.  C.  7  Ves.  332.  Coote,  Mortg. 
1045,  5th  edition.  See  also  Mar- 
quis of  Bute  v.  Cunynghame,  2  Russ. 
Chanc.  Cas.  275.  So  where  A.  B. 
purchased  an  estate  in  considera- 
tion of  an  annuity,  which  was 
thereupon  charged  on  the  purchase, 
and  also  upon  another  estate,  and 
A.  B.  covenanted  to  pay  it,  his 
personal  estate  was  held  primarily 
liable  for  the  payment :  Yonge  v. 
Furse,  20  Beav.  380. 

(i)  As  to  what  amounts  to  a 
signification  of  a  "contrary  or  other 
intention,"  there  were,  after  the 
passing  of  the  Act,  a  series  of  cases 
in  which  it  was  held  that  direc- 
tions by  a  testator  that  his  debts 
should  be  paid  out  of  his  personal 
estate  might  be  sufficient  indica- 
tion of  intention  on  the  part  of  the 
testator  that  land  should  not,  under 
the  Act,  be  primarily  liable  to  the 
payment   of    the    mortgage    debt. 
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heir  or  devisee  to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised  shall  not  be  entitled  to  have  the  mort- 


The  following  are  some  of  such 
cases :    Stone  v.  Parker,  1   Dr.  & 
Sm.  212.     Smith  v.  Smith,  3  Giff. 
263.     Eno  v.  Talham,  4  Giff.  181. 
32  L.  J.  Ch.  311.    Moore  v.  Moore, 
1  De  G.  J.  &  S.  603.     Rodhouse  v. 
Mold,  35  L.  J.  Ch.  67.     These  de- 
cisions  led  to  the  passing  of  30  &  31 
Vict.  c.  69,  expressly  enacting  that 
such  direction  shall  not  he  a  suffi- 
cient indication,  and  the  cases  are 
therefore  of  no  importance  except 
in  the  case  of  testators  dying  prior 
to  or  on  Dec.  31st,  1867.     More- 
over, Locke   King's  Act  Amend- 
ment Act,   1877,  40   &   41    Vict. 
c.  34,  enacts  that  in  the  case  of 
any  testator    or    intestate    dying- 
after   Dec.   31st,   1877,   that  such 
contrary  intention    shall    not  he 
deemed  to  he  signified  hy  a  charge 
of,  or  a  direction  for  payment  of, 
dehts  upon  or  out  of  residuary  real 
or  personal  estate  or  residuary  real 
estate.    Lord  Romilly,  in  Brown  son 
v.  Lawrance,  L.  R.  6  Eq.  1,  decided 
that  the  fact  that  one  of  two  pro- 
perties    comprised    in    the    same 
mortgage    is    specifically    devised 
was  sufficient  to  exclude  the  prin- 
cipal Act,   and    make  the   estate 
which  passed  under  the  residuary 
devise  prima  facie   liahle   to   the 
whole  of  the  mortgage  deht ;  hut 
this  case  cannot,  it  seems,  now  he 
regarded  as  good  law,  and  Jessel, 
M.  R.,  in  Sackville  v.  Smyth,  L.  R. 
17  Eq.  153,  refused  to  follow  it  ; 
and  in  a  case  where  a  testator  dying 
after  30  &  31  Vict.  c.  69,  who  was 
entitled    to   an   estate   subject    to 
a  mortgage,  devised  part  of  it  to 
his   widow   for  life,  and   the   re- 
mainder to  his  residuary  devisee, 


and  bequeathed  his  personal  estate 
subject  to  debts,  and  directed  that 
the  deficiency  should  be  charged  on 
his  residuary  real  estate,  he  held 
that  no  contrary  or  other  intention 
was  shown  within  the  meaning  of 
Locke  King's  Act,  so  as  to  exone- 
rate the  widow's  life  interest  from 
keeping  down  a  proportionate  part 
of  the  interest  on  the  mortgage. 
And  Malins,  V.-G,  in  Gibbins  v. 
Eyden,  L.  R.  7  Eq.  371,  pointed 
out  that  Lord  Romilly,  in  Brown- 
son    v.    Lawrance,    had    probably 
overlooked  the  fact  that  Hensman  v. 
Fryer,  L.  R.  3  Ch.  420,  had  decided 
that  a  residuary  devise,  notwith- 
standing the  Wills  Act,  was  sjie- 
cific.    And  North,  J.,  in  Re  Smith, 
33    C.    D.     195,    dissented    from 
Brownson   v.   Lawrance,  and   fol- 
lowed   Sackville    v.    Smyth    and 
Gibbins  v.  Eyden.     In  the  case  of 
Be  Newmarch,  9  C.  D.  1 2,  Jessel, 
M.  R.,  after  the  passing  of  30  &  31 
Vict.  c.  69,  decided  that  a  charge 
of  debts  on  a  part  of  a  testator's 
real  estate,  viz.  his  residuary  real 
estate,  in  exoneration  of  the  rest, 
without  specially  referring  to  his 
mortgage  debts,  is  not  an  expres- 
sion of  a  contrary  intention  suffi- 
cient to  exonerate  the  mortgaged 
estate  ;  and  that,  as  Locke  King's 
Act  applies  to  a  mortgaged  estate, 
different  portions  of  which  are  de- 
vised to  different  persons,  the  de- 
visees, in  the  absence  of  a  sufficient 
expression  of  a  contrary  intention, 
must  contribute  according  to  the 
value  of  their  respective  portions. 
And  where  a  testator  by  his  Will, 
dated  in  1877,  directed  his  execu- 
tors "to  pay  all  my  just   debts, 
x  x  2 
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gage  debt  discharged  or  satisfied  out  of  the  personal  estate 
or  any  other  real  estate  of  such  person,  but  the  land  or  here- 


funeral  and  testamentary  expenses, 
out  of  my  personal  estate  in  exon- 
eration of  my  real  estate,"  it  was 
held  that  a  debt  due  from  the  tes- 
tator at  the  time  of  his  death  on  a 
mortgage  of  part  of  his  real  estate 
must  be  borne  primarily  by  the 
mortgaged  estate :  Re  Kossiter,  13 
C.  D.  355.     It  is  to  be  observed 
that  where  real  and  personal  estate 
are  comprised  in  the  same  mort- 
gage, there   is  nothing  in  Locke 
King's  Act  to  make  the  real  estate 
the    primary    fund    to    bear    the 
whole  mortgage  debt :   this  must 
depend   on  the  intention   of  the 
mortgagor  :  Trestrail  v.  Mason,  7 
C.  D.  655.     Leonino  v.   Leonino, 
10  C.  D.  460.    See  also  Marquis  of 
Bute  r.  Cunynghame,  2  Buss.  275. 
Lipscomb  v.  Lipscomb,  L.  B.  7  Eq. 
501.   De  Bochefort  v.  Dawes,  L.  B. 
12   Eq.  540.     The   principal   Act 
was    held   to   apply  to   equitable 
mortgages  :  Pembrooke  v.  Friend, 
1    Johns.    &   H.   132.     Coleby  v. 
Coleby,  12  Jur.  N.  S.  496.     But 
only  where   there  was   a  defined 
and  specified  charge  on  a  specified 
estate  :  Hepworth  v.  Hill,  30  Beav. 
476.     The  Act  was  also  held  to 
apply    to    copyholds  :     Piper    r. 
Piper.  1  Johns.  &  H.  91  ;  but  not 
to  leaseholds :  Solomon  v.  Solomon, 
33  L.  J.  Ch.  473.     Re  Wormsley's 
Estate,  4  C.  D.  665.     To  remedy 
which  the  Act  of  1877  (40  &  41 
Vict.  c.  34)  was  passed, post,  p.  1574, 
by  which  the  statutes  17  &  18  Vict, 
c.  113,  and  30  &  31  Vict.  c.  69,  as  to 
any  testator  or  intestate  dying  after 
Dec.  31st,  1877,  were  held  to  ex- 
tend to  any  land  or  other  heredita- 


ments of  whatever  tenure  which 
shall  at  the  time  of  his  death  be 
charged  with  the  payment  of  any 
sum  or  sums  of  money  by  way  of 
mortgage,  or  any  other  equitable 
charge,  including  any  Ben  for  un- 
paid purchase-money.    And  it  has 
been  expressly  decided  in  Re  Ker- 
shaw, 37  C.  D.  674,  that  the  effect 
of  this  Act  is  to  include  leaseholds 
within    the    principal     Act,    and 
render  them  subject  to  a  lien  for 
unpaid  purchase-money  in   exon- 
eration  of    the   general    personal 
estate.     It  was  held  in  Dacre  v. 
Patrickson,  1  Dr.  &  Sm.  182,  in  a 
case  where  personalty  went  to  the 
Crown,  there  being  no  next  of  kin, 
that  the  Act  applied,  and  the  de- 
visee of  a  mortgaged  estate  was  not 
entitled  to  be  exonerated  out  of  the 
personalty     notwithstanding     the 
words  of  the  statute  "  as  between 
the     different     persons     claiming 
through    or   under    the    deceased 
person."     See  further  as  to  what 
is  an  "  interest  in  land "  within 
the  meaning  of  the  statute,  Lewis 
v.  Lewis,   L.    B.    13   Eq.  218,   in 
which  case  Malins,  V.-C,  decided 
that  land  devised  upon  trusts  for 
conversion,  and  taken  in  its  con- 
verted state,  is  not  an  interest  in 
land.     It  is  to  be  observed,  how- 
ever, that  his  judgment  is  partly 
based  on  the  words  "heir  or  de- 
visee "  being  inapplicable  to  such 
a  subject-matter,  and  that  now,  by 
40   &   41   Vict.  c.  34,  the   words 
"  devisee  or  legatee  or  heir "  are 
substituted.     Personal  estate  of  a 
testator  may  pro  tanto  be  converted 
into  realty  by  a  contract  to  pur- 
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ditarnents  so  charged  shall,  as  between  the  different  persons 

claiming  through  or  under  the  deceased  person  be  primarily 

liable  to  the  payment  of  all  mortgage  debts  with  which  the 

same  shall  be  charged,  every  part  thereof,  according  to  its 

value,  bearing  a  proportionate  part  of  the  mortgage  debts 

charged   on  the  whole  thereof  (k)  :    Provided   always,  that 

nothing  herein  contained  shall  affect  or  diminish  any  right 

of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 

fall  payment  or  satisfaction  of  his  mortgage  debt  either  out 

of  the  personal  estate  of  the  person  so  dying  as  aforesaid,  or 

otherwise  :  Provided  also,  that  nothing  herein  contained  shall 

affect  the  rights  of  any  person  claiming  under  or  by  virtue 

of  any  Will,  Deed  or  document  already  made,  or  to  be  made 

before  Jan.  1,  1855  "  (I).     And  by  stat.  30  &  31  Vict.  c.  69,  30  &  31  Vict. 

J  c.  69. 

sect.  1  (m),  it  is  enacted  that  "  in  the  construction  of  the 


chase  real  estate,  but  if  lie  dies 
without  paying  the  purchase- 
money,  leaving  it  equitably 
charged  by  way  of  lien  on  the 
land,  no  such  conversion  is  effected, 
because  by  40  &  41  Vict.  c.  34,  the 
devisee  or  heir  is  not  entitled  to 
have  the  purchase- money  dis- 
charged or  satisfied  out  of  any 
other  estate  of  the  testator  or  in- 
testate :  Re  Cockcroft,  24  C.  D.  94. 
In  the  case  of  Hudson  v.  Cook, 
L.  E.  13  Eq.  417,  the  purchaser 
had  died  intestate  in  1869,  and  the 
case  was  not  therefore  affected  by 
40  &  41  Vict.  c.  34,  which  did  not 
Apply  the  law  as  to  vendor's  lieu 
to  the  case  of  an  intestate  dying 
before  Dec.  31st,  1877. 

(k)  See  Evans  v.  Wyatt,  31 
Beav.  217.  Trestrail  v.  Mason,  7 
C.  D.  655.  Leonino  v.  Leonino, 
10  C.  D.  460. 

(I)  The  heir  of  an  intestate,  who 
before  January  1,  1855,  executed 
•a  mortgage  reserving  the  equity 
of  redemption  to  himself  and  his 


heirs,  is  not  within  this  saving 
clause  ;  for  the  heir  claims  by 
descent  and  not  under  any  instru- 
ment :  Piper  v.  Piper,  1  Johns.  & 
H.  91.  But  a  Will  executed  be- 
fore January  1,  1855,  is  a  Will 
"already  made"  within  the  mean- 
ing of  the  clause,  notwithstanding 
the  testator  died  after  that  day. 
Nor  does  a  mere  republication  by 
codicil,  giving  no  new  operation 
to  the  material  dispositions  of  the 
Will,  deprive  it  of  that  character  : 
Rolfe  v.  Perry,  32  L.  J.  Ch.  471. 
This  proviso  only  extends  to  a  de- 
visee ;  an  heir  at  law  taking  by 
descent  from  an  intestate  is  not 
within  the  proviso  :  Nelson  v. 
Page,  L.  R.  7  Eq.  25. 

(to)  "  The  meaning  of  sect.  1, 
though  not  so  happily  expressed 
as  it  might  be,  appears  to  be  this, 
that  if  a  testator  wishes  to  give  a 
direction  which  shall  be  deemed  a 
declaration  of  an  intention,  con- 
trary to  the  rule  laid  down  in 
Locke  King's  Act,  it  must  be  a 
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WiU  of  any  person  who  may  die  after  the  31st  December,. 
1867,  a  general  direction  that  the  debts  or  that  all  the  debts 
of  the  testator  shall  be  paid  out  of  his  personal  estate  (») 
shall  not  be  deemed  to  be  a  declaration  of  an  intention 
contrary  to  or  other  than  the  rule  established  by  the  said  Act 
{i.e.,  Locke  King's  Act,  1854),  unless  such  contrary  or  other 
intention  shall  be  further  declared  by  words  expressly  or  by 
necessary  implication  referring  to  all  or  some  of  the  testator's 
debts  or  debt,  charged  by  way  of  mortgage  (o)  on  any  part  of 
his  real  estate."  And  by  sect.  2  it  is  enacted  that  "in  the 
construction  of  this  Act  or  of  the  said  Act  (i.e.,  Locke  King's 
Act,  1854),  the  word  '  mortgage '  shall  be  deemed  to  extend 
to  any  lien  for  unpaid  purchase-money  upon  any  lands  or 
hereditaments  purchased  by  a  testator." 

And  by  Locke  King's  Act  Amendment  Act,  1877  (40  &  41 
Vict.  c.  34),  it  is  enacted  that  the  above-mentioned  statutes 
shall  "  as  to  any  testator  or  intestate  dying  after  the  31st  of 
December,  1877,  be  held  to  extend  to  a  testator  or  intestate 


direction  applying  to  his  mortgage 
debts  in  such  terms  as  distinctly 
and  unmistakeably  to  refer  to 
or  describe  them "  :  per  Giffard, 
V.-C,  in  Nelson  v.  Page,  L.  R.  7 
Eq.  25. 

(n)  Although  the  Act  only  re- 
fers to  a  direction  to  pay  debts  out 
of  personal  estate,  and  says  that 
such  a  direction  shall  not  be 
deemed  to  be  a  declaration  of  an 
intention  contrary  to  or  other  than 
the  ride  established  by  the  Act, 
yet  Jessel,  M.  R.,  in  Re  Newmarch, 
9  C.  D.  12, 18,  said  :  "  It  is  impos- 
sible consistently  with  the  Act  to 
hold  that  a  direction  to  pay  them 
out  of  real  estate,  or  out  of  a  mixed 
estate  of  realty  and  personalty, 
does  evince  such  a  contrary  inten- 
tion." And  this  view  seems  to  be 
embodied  in  the  amending  Act, 
40   &   41    Vict.    c.   34.     See   also 


Elliott  v.  Dearsley,  16  C.  D.  322. 

(o)  It  is  not  necessary  that  th& 
debt  or  debts  should  be  referred 
to  as  mortgage  debts  :  all  that  is 
required  is  that  the  debt  should 
be  specifically  described  and 
identified  in  some  way.  There- 
fore where  a  testator  directed  his 
private  debts  to  be  paid  out  of  the 
proceeds  of  certain  life  policies, 
and  becjueathed  the  residue  of  his 
personalty  subject  to  the  payment 
of  his  trade  debts,  and  after  the 
date  of  his  Will  deposited  the  title 
deeds  of  real  estate  with  his  banker 
to  secure  an  overdrawn  trade  ac- 
count, it  was  held  that  the  direc- 
tion as  to  the  payment  of  his  trade 
debts  amounted  to  a  declaration  of 
an  intention  contrary  to  or  other 
than  the  rule  established  by  the 
Act :  Re  Fleck,  37  C.  D.  677. 


debts  and 
legacies  : 
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dying  seised  or  possessed  of  or  entitled  to  any  land  or  other 
hereditament  of  whatever  tenure,  which  shall  at  the  time  of 
his  death  be  charged  ( j>)  with  the  payment  of  any  sum  or 
sums  of  money  by  way  of  mortgage,  or  any  other  equitable 
charge  including  any  lien  for  unpaid  purchase-money  (q)  : 
and  the  devisee  or  legatee  or  heir  shall  not  be  entitled  to  have 
such  sum  or  sums  discharged  or  satisfied  out  of  any  other 
estate  of  the  testator  or  intestate  unless  (in  the  case  of  a 
testator)  he  shall,  within  the  meaning  of  the  said  Acts  [i.e., 
Locke  King's  Act,  1854,  and  the  Act  of  1867  above  set  forth] 
have  signified  a  contrary  intention  :  and  such  contrary  inten- 
tion shall  not  be  deemed  to  be  signified  by  a  charge  of  or 
direction  for  payment  of  debts  upon  or  out  of  residuary  real 
or  personal  estate  or  residuary  real  estate. 

It  frequently  occurs  that  the  deceased  has  devised  his  real  Exoneration 
estate  for  the  payment  of  his  debts,  or  of  his  debts  and  lega-  charged  with 
cies,  or  has  charged  his  real  estate  with  their  payment  (qq). 
With  respect  to  the  exoneration  of  the  real  estate  from 
legacies,  the  general  rule  is  equally  clear  as  it  is  with  respect 
to  debts,  that  the  personal  estate  is  the  first  and  natural 
fund  for  the  payment  of  them ;  and  the  real  estate  is  only  to 
be  resorted  to  in  aid  of  the  personal.  Therefore,  even  in 
cases  where  there  is  no  doubt  as  to  debts  and  legacies  being 
effectually  charged  by  the  testator  on  the  real  estate,  yet 
the  personal  estate  remains  undischarged  from  its  primary 
liability  to  those  claims  (r). 

(p)  Land,  which   has  been  de-  on  Wills,  4th  edit.  582  et  seq.     See 

livered  in  execution  under  a  writ  ante,  p.  578. 

of  elegit  to  the  judgment  creditors  (r)  Davies  v.  Ashford,  15  Sim. 

of  a  testator,  is  charged  within  the  42.     Roberts  v.  Roberts,  13  Sim. 

meaning  of  this  Act :  Be  Anthony,  336.     The  rule   that  a  charge  of 

[1892]  1  Ch.  450.  debts  on  real   estate   does  not  of 

(q)  See  Re  Cockcroft,  24  C.  D.  itself  exonerate  the  personal  estate, 

94.  applies  to  a  case  where  a  charge 

(qq)  As  to  what  shall  be  sufficient  for  payment  of  debts  is  created  by 

to  charge  the  real  estate  with  debts  deed  :    French    v.    Chichester,    2 

and  legacies,  see  1  Rop.  Leg.  571  Vern.   568.      But    no    such    rule 

et  seq.,  3rd  edit.     2  Pow.  Dev.  644  applies  to  specific  personal  estate 

et  seq.,  Jarman's  edit.     2  Jarman  similarly   charged,   and    therefore 


1576 


Exoneration  of 
personal 
estate : 


Testator  may 
expressly 
exonerate 
personal 

estate. 


What  expres- 
sion by  testator 


Of  Real  Assets.  [Pt.  iv.  Bk.  1. 

Accordingly  it  has  long  been  the  settled  rule  of  Courts  of 
Equity,  that  the  direction  of  the  testator  to  sell  or  mortgage 
his  real  estate  for  the  payment  of  his  debts  and  legacies,  is 
not  alone  evidence  of  the  intention  of  the  testator  that  the 
personal  estate  should  be  exempt  from  those  charges,  and 
amounts  only  to  a  declaration  that  the  real  estate  shall  be 
so  applied  to  the  extent  in  which  the  personal  estate,  which 
by  law  is  the  primary  fund,  shall  be  insufficient  for  those 
purposes  (s). 

Nevertheless,  it  is  clear,  that  a  testator  may,  if  he  pleases, 
give  the  personal  estate,  as  against  his  heir  or  any  other  real 
representative,  discharged  from  the  payment  of  his  debts  and 
legacies  (t)  :  And  in  such  case  the  rules  of  exoneration  in 
favour  of  the  heir  or  the  devisee,  which  have  hitherto  been 
the  subject  of  this  chapter,  altogether  fail  of  application. 

A  most  important  question,  therefore  arises,  viz.,  what  is 


the  charged  personal  estate  must 
be  applied  in  the  first  instance  to 
the  payment  of  the  debts  of  the 
deceased  chargor,  to  the  exonera- 
tion of  his  general  personal  estate 
in  the  hands  of  his  personal  re- 
presentative :  Trott  v.  Buchanan, 
28  C.  D.  446. 

(s)  Rhodes  v.  Rudge,  1  Sim.  84, 
85.  Walker  v.  Hardwicke,  1  M.  & 
K.  396.  Forrest  v.  Prescott,  L.  R. 
10  Eq.  545.  See  also  Re  Ovey,  31 
C.  D.  113.  Heron  v.  Poole,  42 
L.  J.  Ch.  348. 

(t)  An  caster  v.  Mayer,  1  Bro. 
Chanc.  Cas.  462.  In  Dacre  v. 
Patrickson,  1  Dr.  &  Sm.  182, 
Kindersley,  V.-C,  says  :  "  It  is  a 
general  rule,  in  the  absence  of  any 
expression  of  intention  to  the  con- 
trary, that  if  a  testator  charges 
real  estate  with  payment  of  debts 
in  exoneration  of  his  personal  es- 
tate, and  bequeaths  the  personal 


estate  to  particular  individuals,  he 
is  held  to  have  intended  to  exone- 
rate his  personal  estate  for  the 
benefit  only  of  those  legatees,  and 
therefore  if  the  bequest  of  the  per- 
sonal estate  fails,  whether  by  the 
death  of  the  legatees  in  the  life- 
time of  the  testator  or  by  reason 
of  the  Statute  of  Mortmain,  so  that 
the  personal  estate  goes  to  other 
persons  than  those  intended  by  the 
testator,  those  persons  are  not  en- 
titled to  the  benefit  of  the  exonera- 
tion." And  Fry,  L.  J.,  in  his  judg- 
ment in  Kilford  v.  Blaney,  31" 
C.  D.  56,  66,  expresses  the  same 
view,  that  where  the  gift  to  the 
person  intended  to  be  benefited 
by  the  exoneration  fails,  the 
exoneration  itself  fails,  and  that 
this  principle  applies  whether  tlie 
property  dealt  with  be  realty  or  per- 
sonalty. See  also  Fisher  v.  Fisher, 
2  Keen,  610. 
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the  mode  of  expression,   on  the  part  of  the  testator,  which  sufficient  to 
will  give  the  personal  estate  exempt  from  such  payment,  in  personal 
contravention  of  the  ordinary  rule  that  such  estate  is  first  estate- 
liable. 

In  the  earlier  cases,  it  was  laid  down,  that  express  words 
of  exemption  were  necessary  (u)  :  But  this  rule  has  been 
relaxed  by  subsequent  decisions  :  and  it  is  now  settled  that 
the  personal  fund  will  be  exempted,  if  the  intention  of  the 
testator  in  its  favour  can  be  collected  from  a  sound  interpre- 
tation put  upon  the  whole  Will ;  in  other  words,  if  there 
appears  from  the  whole  testamentary  disposition  taken 
together,  an  intention  on  the  part  of  the  testator  so  expressed, 
as  to  convince  a.  judicial  mind,  that  it  was  meant,  not  merely 
to  charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal  (x). 

It  is  obvious,  therefore,  that  it  is  impossible  to  lay  down 
any  general  rule  as  a  guide  upon  this  question ;  since  the 
construction  of  every  Will,  in  which  the  point  arises,  must 
depend  merely  upon  the  individual  circumstances  of  the  par- 
ticular case :  and  in  these,  as  in  all  other  cases  of  inference 
or  implication,  except  necessary  or  logical  implication,  there 
may  be  a  difference  of  opinion  between  the  most  eminent 
Judges  who  are  called  on  to  consider  the  circumstances. 
The  difficulty  with  which  the  whole  subject  is  surrounded  is 
demonstrated  by  the  following  observations  of  Lord  Eldon, 
in  Booth  v.  Blundell  (?/) :  "Ona  comparison  of  all  the  cases 
which  have  arisen,  it  is  scarcely  possible  to  find  any  two  in 
which  the  Court  altogether  agrees  with  itself;  there  beino- 
scarcely  a  single  circumstance  that  is  considered  in  one  case 
as  a  ground  of  inference  in  favour  of  the  intention,  but  it  is 
considered  in  other  cases  as  against  the  same  inference  ;  and 
I  can  find  no  rule  deducible  from  all  that  has  been  said  on 
the  subject,  but  this  (which  appears  to  be  a  rule  supported  by 

(?t)  Fereyes  v.  Robertson,  Bunb.  Blundell,  1  Meriv.  230.     Dawes  v 

302.  Dolman  v.  Smith,  Prec.  Chanc.  Scott,  5  Russ.  32. 

458.  (y)  1  Meriv.  219. 

(x)  By  Lord  Eldon,  in  Bootle  v. 
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all  the  cases  taken  together),  namely,  that  since  it  has  been 
laid  down  that  express  words  are  not  necessary  to  exempt 
the  personal  estate,  there  must  be  in  the  Will  that  which  is 
sometimes  denominated  '  evident  demonstration,'  sometimes 
'  plain  intention,'  and  '  necessary  implication,'  to  operate  that 
exemption"  (z). 

In  some  of  the  earlier  cases,  evidence  dehors  the  Will  wras 
received,  to  show  the  testator's  intention  :  But  on  this  point. 
Lord  Eldon  expressed  his  clear  opinion,  in  Booth  v.  Blun- 
dell  (a),  that  with  regard  to  circumstances  dehors  the  Will, 
which  have  been  sometimes  called  in  to  assist  in  explaining 
it,  such  as  the  respective  amount  of  the  real  and  personal 
estate,  the  greater  or  less  degree  of  personal  favour  which 
the  testator  may  be  presumed  to  have  entertained  towards 
this  or  that  object  of  his  bounty,  and  others  of  that  nature, 
they  ought  all  to  be  set  aside  in  the  consideration  of  a 
question  depending  on  a  Will,  such  question  being  fit  to  be 
decided  only  by  an  examination  of  the  whole  Will  taken 
together  (b). 

The  principle  which  has  the  greatest  influence  on  the 
determination  of  this  question,  and  which  has  been  uniformly 
supported  by  all  the  cases  is,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with,  or  in  any 
manner  devoted  it  to,  the  payment  of  his  debts  and  legacies  : 
The  rule  of  construction  is  such  as  aims  at  finding,  not  that 
the  real  estate  is  charged,  but  that  the  personal  estate  is 
discharged  (c).  In  other  words,  it  is  not  by  an  intention  to 
charge  the  real,  but  by  a  plain  intention  to  discharge  the' 
personal  estate,  that  the  question  is  to  be  decided  (d). 

0)  See  the  observations    made  1  Cox,  9.  Stephenson  v.  Heathcote, 

on  this  passage  by  Knight-Bruce,  1  Eden,  39.     Andrews  v.  Emmot, 

V.-C,  in  Coins  v.  Robins,  1   De  2  Bro.   Ch.  C.  297.      Standen   r. 

Gex  &   Sm.    141,    and    by    Lord  Standen,   2   Ves.    589.      Coote   v. 

Ilalsbury,   L.   C,   in    Kilford    v.  Coote,  3  J.  &  Lat.  175. 

Blaney,  31  C.  D.  56,  61.  (c)  Bootle  v.  BlundeU,  1  Meriv. 

(a)  1  Meriv.  216.  220. 

{b)  See  also  Inchiquin  v.  French,  (d)  Ibid. :     230.       Bickham    v. 
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Thus  it  has  been  held,  that  a  mere  bequest  of  residuary  Cases  where 
personal  estate  by  the  term  ''residue"  (e),  or  "  all  my  per-  expression  by 
sonal  estate"  ( f),  or  a  like  bequest,  after  previous  sums  or  te*tat°rof 

Xt/  "  -1  *  intention  to 

articles  given  out  of  it (g),  or  as  of  personal  property  "not  exonerate 
otherwise  disposed  of"  (k),  is  not  singly  sufficient  to  exempt  estate. 
the  personal  fund  from  its  natural  primary  obligation  to  pay 
debts  and  legacies,  although  the  real  estate  be  also  subjected 
to  their  payment  by  the  Will.  Again,  charging  the  real 
estate  ever  so  anxiously  for  the  discharge  of  debts,  will  not  of 
itself  exempt  the  personal  (7)  :  And  whether  the  whole  real 
estate  be  charged  with  debts  and  legacies  (k),  or  a  sufficient 
part  of  it  (I),  or  a  specific  part  of  it  (m),  or  it  be  given  in 
trust  to  pay  debts  and  legacies  by  sale  of  it  (n),  or  a  term 
of  years  be  created  out  of  it  for  those  purposes  (o),  still  the 
personal  estate  must  be  first  applied.  Again,  neither  a 
devise  for  payment  of  debts  and  legacies  out  of  the  rents  of 
real  estates  (p),  nor  a  devise  on  condition  of  the  devisee 
paying  the  debts  (q),  nor  a  mere  charge  of  funeral  and  testa- 
mentary expenses,  as  well    as    debts,  on   the   land  (r),    nor 

Cruttwell,  3  My.  &  Cr.  763.    Collis  33,  37.     S.  C.  1  Cox,  1.     Rhodes 

v.  Robins,  1  De  G.  &  Sm.  131, 141.  v.  Rudge,  1  Sim.  79. 
Trott  v.  Buchanan,  28  C.  D.  446,  (m)  White  v.  White,  2  Vern.  43. 

453.  Bridgman  v.  Dove,  3   Atk.  201. 

(e)  Sainwell    v.    Wake,    1    Bro.  Fitzgerald  v.  Field,  1  Russ.  Chanc. 

Chanc.    Cas.    144.      Tait   v.   Lord  Cas.  428. 
Northwick,  4  Yes.  824.  (n)  Inchiquin  v.  French,  1  Cox, 

(/)  Harewood    v.    Child,    cited  1.    Hancox  v.  Abbey,  1 1  Ves.  186. 
Cas.  temp.  Talb.  204.     Haslewood  (o)  Tower  v.  Rous,  18  Ves.  132. 

v.  Pope,  3  P.  Wms.  324.    Brummel  (p)  Hartley  v.   Hurle,    5    Yes. 

v.  Prothero,  3  Ves.  111.     Aldridge  540. 

v.  Wallscourt,  1  Ball  &  Beat.  312  :  (q)  Bridgman  v.  Dove,  3  Atk. 

but  see  post,  1581.  201. 

(g)  Brydges  v.  Phillips.  6  Ves.  (>•)  Walker  v.  Jackson,  2  Atk. 

567.  626.     Stephenson  v.  Heathcote,  1 

(/t)  Hartley    v.    Hurle,    5    Ves.  Eden,  38.     Brydges  v.  Phillips,  6 

540.  Ves.  570.     See  also  Gray  v.  Min- 

(i)  By  Lord  Loughborough,  in  nethorpe,  3  Ves.  103.     Hartley  r. 

Tait«.  Lord  Northwick,  4  Ves.  824.  Hurle,  5  Ves.  540.     M'Cleland  v. 

(k)  Dolman     v.     Smith,     Prec.  Shaw,  2  Scho.  &  Lef.  538.     Bootle 

Chanc.  456.  v.  Blundell,    1    Meriv.   228,  229  : 

(I)  Inchiquin  v.  French,  Ambl.  but  see  post,  pp.  1580,  1581. 
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an  express  charge  of  only  some  of  the  debts  upon  the  per- 
sonalty (s),  will  exempt  the  personal  fund  from  its  legal 
primary  liability  (t). 

A  very  strong  inference  against  the  claim  of  exemption  of 
the  personal  estate,  appears  to  be  the  circumstance  of  its 
falling  to  the  executor  for  his  benefit  rirtute  officii  (u),  prior 
to  the  statute  1  Wm.  IV.  c.  40  (r),  or  in  an  instance  of  the 
gift  of  the  personal  estate  to  the  executor  as  a  legacy,  and 
the  appointment  of  him  to  be  executor,  being  in  one  and  the 
same  sentence  (y)  :  but  the  converse  of  the  proposition  above 
stated,  i.e.  the  gift  of  the  legacy,  and  the  appointment  of  the 
legatee  to  be  executor,  being  in  distinct  sentences,  will  not  of 
itself  afford  an  inference  for  the  exemption  of  the  personal 
estate.  Cases  are,  however,  to  be  found,  in  which  the 
executor  has  been  held  to  take  the  personal  estate,  or 
residue  of  a  personal  estate,  as  a  specific  legacy,  exempt 
from  the  payment  of  debts  (<?). 

Again,  the  circumstance  of  the  same  persons  beiDg  ap- 
pointed trustees  and  executors,  has  had  considerable  weight 
in  inducing  Judges  to  draw  an  inference,  that  the  personal 
estate  is  not  to  be  exempted  (a)  :  and  Lord  Alvanley  has 
remarked  (b),  that  the  circumstance  of  the  trustees  not  being 
the  executors,  affords  a  strong  inference  as  to  the  real  inten- 
tion, and  is  always  favourable  to  the  exemption  of  the 
personal  estate  (c). 

It  has  been  already  stated,  that  a  mere  charge  of  funeral 
expenses  upon  the  real  estate  will  not  exempt  the  personal 
fund  from  its  primary  liability  to  debts,  &c.     However,  such 

(s)  AVatson  v.  Brickwood,  9  Ves.  (z)  Hall  v.  Brooker,  Gilb.  Eq. 

447.  Rep.  73.     Coote,  Mortg.  1029,  5th 

(t)  1  Rop.  Leg.  609,  3rd  edit.  edit. 

(u)  Gray  v.  Minnethorpe,  3  Ves.  (a)  Dolman     v.     Smith,     Prec. 

106.    Coote,  Mortg.  1028,  5th  edit.  Chanc.  456.     Coote,  Mortg.  1027, 

(.<;)  See  ante,  p.  1343.  5th  edit. 

(y)   Bromhall     v.     Wilbraham,  (6)  Burton  v.  Knowlton,  3  Ves. 

Cas.  temp.  Talk  274.     Rhodes  v.  108. 

Rudge,  1  Sim.  79.  Coote,  Mortg.  (c)  Coote,  Mortg.  1027,  5th  edit. 
1028,  5th  edit. 
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a  charge,  in  concurrence  with  other  circumstances,  has,  in 
some  cases,  had  importance  attached  to  it,  in  exempting  the 
personal  estate  from  debts,  &c,  upon  the  reasoning,  that, 
as  funeral  expenses  primarily  attach  themselves  to  the  per- 
sonal fund  in  the  hands  of  executors,  the  testator,  by  trans- 
ferring that  duty  from  them  to  the  trustees  of  the  real  estate, 
must  have  intended  to  give  the  whole  of  the  personalty  to 
the  legatee,  specifically  discharged  from  every  obligation  to 
which  it  was  naturally  liable  (d).  On  the  other  hand,  in  some 
instances,  the  omission  to  charge  funeral  expenses  on  the  real 
estate  has  been  considered  a  circumstance  of  some  weight,  to 
show  that  the  personal  estate  is  not  to  be  exempt,  because  it 
shows  that  the  testator  intends  the  personal  estate  to  be 
charged  beyond  the  particular  legacies  or  charges  mentioned 
in  the  Will,  and  being  once  broken  in  upon,  the  argument  of 
its  being  specific  is  destroyed  (e). 

Again  there  has  been  occasion  to  state  that  the  personalty 
is  not  exempted  by  the  facts  of  the  debts,  &c,  being  charged 
upon  the  real  estate,  and  a  mere  concomitant  bequest  of  all 
the  personal  estate  (/).  However,  in  several  instances,  the 
circumstance  of  such  a  bequest,  as  distinguished  from  a  gift 
of  the  residue,  has  been  treated  as  having  weight  (g). 

The  limits  of  this  Treatise  will  not  allow  that  the  different 
instances,  in  which  the  intention  of  the  testator  in  favour  of 
the  exemption  of  the  personal  estate  has  been  established, 
should  be  stated  at  large.  The  principal  decisions  of  that 
nature  will  be  found  collected  in  the  note  below  (/<),  and  the 

(d)  Burton  v.  Knowlton,  3  Ves.  Gilbertson  v.  Gilbertson,  34  Beav. 
108.     See  also  Greene  v.  Greene,      354.     Trott  v.  Buchanan,  28  C.  D. 

4  Madd.  157.     Michell  v.  Michell,  446. 

5  Madd.  69.  (h)  Waise  v.  Whitfield,  8  Vin. 

(e)  Brydges  v.  Phillips,  6  Ves.  Abr.  437,  tit.  Devise,  (Z.  d.)  pi. 
570.     Coote,  Mortg.  1028,  5th  edit.  19.     Adams  v.  Meyrick,  1  Eq.  Gas. 

(/)  Ante,  p.  1579.  Abr.  271,  pi.  13.    March  v.  Fowke, 

(a)  Tower  v.  Rous,  18  Ves.  139.  Finch,  Rep.  414.     Wainwright  v. 

Bootle  v.  Blundell,  1  Meriv.  228.  Bendlowes,    2   Vern.   718.     S.  C. 

Greene  v.  Greene,  4  Madd.   148.  Prec.    Chanc.    451.      Anderton   v. 

Michell  v.  Michell,  5  Madd.  69.  Cooke,  cited  1  Bro.  Ch.  Cas.  457. 
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Legacies  given 
out  of  a  parti- 
cular fund  : 


attention  of  the  reader  is  particularly  directed  to  the  case  of 
Booth  v.  Blundett(i),  in  which  almost  every  circumstance 
occurred  which  had  been  the  subject  of  judicial  observations 
in  preceding  cases,  and  upon  which  different  judges  had 
formed  different  opinions  as  to  their  effect  singly  to  exonerate 
the  personal  estate  :  and  Lord  Eldon,  after  going  through  a 
review  of  those  cases,  and  making  full  observations  upon  every 
part  of  the  Will,  determined  that  the  personal  estate  was 
exonerated  from  the  primary  liability  to  pay  debts. 

It  is  necessary,  before  leaving  this  subject,  to  advert  to  a 
distinction  which  exists  with  respect  to  it,  between  debts  and 
legacies.  It  has  already  appeared,  that  a  pecuniary  legacy, 
given  generally,  without  specification  of  a  particular  fund  for 
its  payment,  is  primarily  chargeable  upon  the  personal  estate, 
although  in  other  parts  of  the  Will,  the  real  estate  is  made 
expressly  liable  to  it ;   the  rule  of  law  considering  the  per- 


Bamfield  v.  Wyndham,  Prec.  Ghana 
101.  Bicknel  v.  Page,  2  Atk.  79. 
Kynaston  v.  Kynaston,  1  Bro.  Ch. 
Cas.  457,  in  notis.  Holliday  v. 
Bowman,  cited  1  Bro.  Ch.  Cas. 
145.  Gaskill  v.  Hough,  cited  31 
Ves.  110.  Atty.-Gen.  v.  Bark- 
hain,  cited  Cas.  temp.  Talb.  206. 
Stapleton  v.  Colvile,  Cas.  temp. 
Talb.  202.  Phipps  v.  Annesley,  2 
Atk.  57.  Bicknel  v.  Page,  2  Atk. 
79.  Walker  v.  Jackson,  2  Atk. 
G24.  S.  C.  1  Wils.  24.  Williams 
».  Bishop  of  Llandaff,  1  Cox,  254. 
Webb  v.  Jones,  1  Cox,  245.  S.  C. 
2  Bro.  Ch.  Cas.  60.  Burton  v. 
Knowlton,  3  Ves.  107.  Hancox 
v.  Abbey,  11  Ves.  179.  Bootle  v. 
Blundell,  1  Meriv.  193.  Gittins 
v.  Steele,  4  Swanst.  24.  Greene 
■.  Greene,  4  Madd.  148.  Michell 
v.  .Michell,  5  Madd.  69.  Noel  v. 
Noel,  12  Price,  213.  Welby  v. 
Rockcliffe,  1  Buss.  &  M.  571. 
Driver  v.  Ferrand,  ibid.  681.   Clut- 


terbuck  v.  Clutterbuck,  1  M.  &  K. 
15.  Blount  v.  Hipkins,  7  Sim.  43. 
Vandeleur  v.  Vandeleur,  9  Bligh. 
157.  Jones  v.  Bruce,  11  Sim.  221. 
And  see  the  cases  stated  1  Bop. 
Leg.  610  et  seq.  3rd  edit.  2  Bow. 
Dev.  681  et  seq.  Jarman's  edit. 
Coote,  Mortg.  1025  et  seq.  5th  edit. 
2  Jarm.  Wills,  4th  edit.  652  et  seq. 
Ashby  v.  Ashby,  1  Coll.  549. 
Bateman  v.  Boden,  1  J.  &  Lat. 
356.  Lamphier  v.  Despard,  2  Dr. 
&  Warr.  59.  Coote  v.  Coote,  3  J. 
&  Lat.  175.  Collis  v.  Robins,  1 
De  G.  &  Sm.  131.  Ouseley  v. 
Anstruther,  10  Beav.  453.  Lomax 
v.  Lomax,  12  Beav.  285.  Quennell 
v.  Turner,  13  Beav.  240.  Wood- 
head  v.  Turner,  4  De  G.  &  Sm. 
429.  Evans  v.  Evans,  17  Sim. 
102.  Whieldon  v.  Spode,  15  Beav. 
537.  Plenty  v.  West,  16  Beav. 
173.  Forrest  v.  Prescott,  L.  R. 
10  Eq.  545. 

(i)  1  Meriv.  193. 
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sonal  estate  as  the  natural  fund  to  bear  such  a  charge  (k)  : 
But  if  the  pecuniary  legacy  be  not  given  generally,  but  given 
only  out  of  a  particular  fund,  there  the  legatee  can  have 
recourse  only  to  the  particular  fund  (I)  :  and  in  this,  there 
is  an  essential  difference  between  debts  and  legacies  (in). 

Further,  it  may  be  stated  as  a  rule  that  where  a  testator 
gives  a  certain  portion  of  his  personal  estate  and  expressly 
directs  that  it  shall  be  liable  and  applicable  to  the  payment 
of  his  debts,  it  is  an  exoneration  of  the  general  personal 
estate  (n). 

Where  the  testator  directs  a  sale  of  his  real  estate,  and  the 
proceeds  and  the  personal  estate  are  thrown  into  one  mass, 
which  he  subjects  to  the  payment  of  debts  and  legacies,  the 
real  and  the  personal  estate  must  contribute,  in  proportion 
to  their  relative  amounts,  to  the  payment  of  the  debts  and 
legacies  (o) :  But  this  rule  is  not  applicable  where  the  real 


exoneration  of 
the  general 
personal 
estate. 


Mixed  fund  of 
real  and  per- 
sonal estate  in 
one  mass 
directed  to  be 
applied  to 
payment  of 
debts  and 
legacies : 


{h)  Ante,  p.  1575,  1578. 

(I)  Kirke  v.  Kirke,  4  Russ. 
Chanc.  Cas.  435,  449.  See  Spur- 
way  v.  Glynn,  9  Ves.  483.  Hancox 
v.  Abbey,  11  Ves.  179.  Gittins  v. 
Steele,  1  Swanst.  24.  Rickets  v. 
Ladley,  3  Russ.  Chanc.  Cas.  418. 
Roberts  v.  Roberts,  13  Sim.  336. 
Dickin  v.  Edwards,  4  Hare,  273, 
276.  Fream  v.  Dowling,  20  Beav. 
624.  Ion  v.  Ashton,  28  Beav.  379. 
Sinnett  v.  Herbert,  L.  R.  12  Eq. 
201.  But  see  also  Mann  v.  Cope- 
land,  and  the  other  cases  cited,  ante, 
p.  1032.  See  further  Colvile  v. 
Middleton,  3  Beav.  570. 

(to)  Kirke  v.  Kirke,  4  Russ.  Chanc. 
Cas.  449.  See  Noel  v.  Lord  Henley, 
7  Price  241.  S.  C.  in  Dom.  Proc. 
12  Price,  213,  nomine  Noel  v. 
Noel. 

(n)  Webb  v.  De  Beauvoisin,  31 
Beav.  576.  Vernon  v.  Manvers, 
31  Beav.  623.  Coventry  v.  Co- 
ventry, 2  Dr.  &  Sm.  470.     Trott  v. 


Buchanan,  28  C.  D.  446. 

(o)  Roberts  v.  Walker,  1  Russ. 
&  M.  572.  Dunk  v.  Fenner,  2 
Russ.  &  M.  557.  Fourdrin  v. 
Gowdey,  3  M.  &  K.  383.  Stocker 
v.  Harbin,  3  Beav.  479.  Salt  v. 
Chattaway,  3  Beav.  576.  West  y. 
Cole,  4  Y.  &  Coll.  460.  Young  v. 
Hassard,  1  Jones  &  Lat.  466. 
Barry  v.  Harding,  ibid.  475.  Atty.- 
Gen.  v.  Southgate,  12  Sim.  77. 
Shallcross  v.  Wright,  12  Beav.  505. 
Robinson  v.  Governors  of  London 
Hospital,  10  Hare,  19.  See  also 
Falkner  v.  Grace,  9  Hare,  282. 
Lord  v.  Wightwick,  1  Drewr.  576. 
Tatlock  v.  Jenkins,  Kay,  654. 
Bentley  v.  Oldfield,  19  Beav.  225, 
228.  Simmons  v.  Rose,  21  Beav. 
37.  6  De  G.  M.  &G.  411.  Allans 
Gott,  L.  R.  7  Ch.  439.  The  fact, 
however,  that  a  mixed  fund  of 
personalty  and  proceeds  of  sale  of 
realty  is  created  will  not  exonerate 
the  personalty  from   its  primary 
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specific 
bequests  not 
affected  by  a 
general  charge 
of  legacies  on 
real  and  per- 
sonal estate. 


"  All  my  just 
debts,"  mean- 
in''  of. 


Of  Real  Assets.  [Pt.  iv.  Bk.  i. 

and  personal  estate  are  not  thrown  into  one  mass,  notwith- 
standing they  are  both  given  to  the  same  persons,  in  trust 
therewith  to  pay  debts  and  legacies  ;  for  in  such  case  each  fund 
retains  its  original  character  and  its  original  liabilities  (p). 
In  order  that  the  rule  should  apply  there  must  be  a  direction 
for  the  sale  of  the  real  estate  (q) . 

It  may  here  be  mentioned  that  where  there  is  a  specific 
devise  or  a  specific  legacy,  the  presumption  is  that  the 
testator  intended  that  the  devisee  or  legatee  should  have  it 
in  its  integrity :  Therefore  a  general  charge  of  particular 
legacies  on  the  whole  real  and  personal  estate  will  not  be 
allowed  to  operate  as  a  charge  in  derogation  of  such  specific 
devises  or  legacies  (r). 

The  expression  in  a  Will  "  all  my  just  debts  "  includes 
all  the  testator's  debts  whenever  and  wherever  contracted, 
and  therefore  includes  a  debt  contracted  by  him  after  the 
making  of  the  Will,  and  contracted  in  a  country  other  than 
that  of  his  domicil,  and  secured  upon  property  in  that 
country  (s) . 


liability  in  the  absence  of  a  direc- 
tion to  pay  the  debts  and  legacies 
out  of  the  mixed  fund.  Elliott  v. 
Dearsley,  16  C.  D.  322. 

(p)  Boughton  v.  Boughton,  1 
H.  L.  C.  406.  Blann  v.  Bell,  5  De 
G.  &  Sm.  658.  Tidd  v.  Lister,  3 
De  G.  M.  &  G.  857.  Tench  v. 
Cheese,  6  De  G.  M.  &  G.  453. 

(q)  But  in  Allan  v.  Gott,  L.  B. 
7  Ch.  439,  it  was  held  by  L.  JJ. 
James  and  Mellish  that  in  order  to 
bring  the  case  within  the  rule  of 
Boberts  v.  Walker,  1  Bnss.  &  M. 
572,  ante,  note  (o),  it  is  not  neces- 


sary that  the  testator  should  have 
directed  an  absolute  conversion 
of  the  real  estate;  it  is  sufficient 
that  he  has  shown  an  intention  of 
creating  a  mixed  fund  of  realty  and 
personalty  out  of  which  the  legacies 
are  to  be  paid. 

(r)  Spong  v.  Spong,  1  Dow.  & 
C.  365.  Ante,  p.  1033,  note  (h). 
Conron  v.  Conron,  7  H.  L.  C.  168. 
See  also  Mannox  v.  Greener,  L.  B. 
14  Eq.  456. 

(s)  Maxwell  v.  Maxwell,  L.  E.  4 
H.  L.  506. 
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SECTION    II. 

Of  Marshalling  the  Assets  in  favour  of  Creditors  and 
Legatees. 

It  is  a  general  principle  of  equity,  that  if  a  claimant  has 
two  funds  to  which  he  may  resort,  a  person,  having  an 
interest  in  one  only,  has  a  right  to  compel  the  former  to 
resort  to  the  other  ;  if  that  is  necessary  for  the  satisfaction  of 
both  (t).  This  principle  is  not  confined  to  the  administration 
of  the  estate  of  a  person  deceased,  but  applies  wherever  the 
election  of  a  party  having  two  funds  will  disappoint  the 
claimant  having  the  single  fund  :  And  accordingly,  a  Court 
of  Equity  will,  if  necessary,  control  that  election,  and  compel 
the  one  to  resort  to  that  fund,  which  the  other  cannot 
reach  (u).  But  the  more  general  practice  is,  to  protect  the 
claimant  on  the  single  fund  by  marshalling  the  assets. 

Thus  if  the  deceased  died  before  the  passing  of  the  stat.  In  favour  of 
3  &  4  Wm.  IV.  c.  104  (x),  i.e.,  before  the  29th  of  August,  credltors- 
1833,  and  there  were  creditors  of  the  deceased  by  specialty, 
and  creditors  by  simple  contract,  and  the  specialty  creditors, 
instead  of  resorting  to  the  real  assets,  which  they  alone  could 
reach,  proceeded  against  the  personal  estate,  to  the  exclusion 
of  the  simple  contract  creditors,  who  had  no  other  fund,  a 
Court  of  Equity  would  marshal  the  assets  by  permitting 
the  simple  contract  creditors  to  stand  in  the  place  of  the 
specialty  creditors  against  the  real  assets,  so  far  as  the 
latter  should  have  exhausted  the  personal  (y)  :  x\.nd  the  rule 

(t)  Aldrich    v.   Cooper,   8    Ves.  c.  2,  s.  6,  note  (i). 
388.    Ticld  v.  Lister,  3  De  G.  M.  &  (as)  See  ante,  p.  1558. 

G.  857,  872.     Haynes  v.  Forshaw,  (y)  But  they  shall  not  stand  in 

11   Hare,   93.     Legh  v.   Legh,  15  the  place  of  the  specialty  creditors 

Sim.    135.      Finch    v.    Shaw,    19  as  to  the  interest  which  would  have 

Beav.  500.     Gibson  v.  Seagrim,  20  accrued  on  the  specialty  debts  if 

Beav.  614.     South  v.  Bloxham,  2  they    had    remained    unsatisfied ; 

Hemm.  &  M.  457.  Cradock  v.  Piper,  15  Sim.  301. 

(u)  See  Fonbl.  Treat.  Ecp  B.  3, 

W.E. — VOL.   II.  Y  Y 
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was  the  same  with  respect  to  real  assets  devised,  as  those 
descended  (z). 

So  in  the  case  of  Aldrich  v.  Cooper  (a),  the  testator  died 
seised  of  freehold  and  copyhold  estate,  both  of  which  were 
subject  to  mortgage  :  The  personal  estate  was  exhausted  in 
payment  of  the  mortgage  and  of  two  bonds  upon  which  the 
testator  was  indebted  to  the  mortgagee  :  And  Lord  Eldon 
held,  that  the  simple  contract  creditors  were  entitled  to  stand 
in  the  place  of  the  mortgagee  pro  tanto,  against  both  the 
freehold  and  copyhold  estate.  So  in  another  case  (&),  the 
specialty  creditors  of  a  deceased  mortgagor  of  copyhold 
and  freehold  estate  were  allowed  to  stand  in  the  place  of 
the  mortgagee  against  the  copyholds,  to  the  extent  of  the 
sum  which  the  mortgagee  had  received  from  the  freehold 
estate  (c). 

Again,  if  the  vendor  of  an  estate,  the  contract  for  which 
was  not  completed  in  the  lifetime  of  the  testator,  who  was 
the  purchaser,  is  afterwards  paid  his  purchase-money  out  of 
the  personal  assets,  the  simple  contract  creditors  of  the 
testator  shall  stand  in  the  place  of  the  vendor,  with  respect 
to  his  lien  on  the  estate  sold,  against  the  devisee  of  that 
estate  (d). 

(a)  Selby  v.  Selby,  4  Russ.  Ch.  execution. 

C.     341.      So     covenantees,    who  (a)     8     Ves.     381,     overruling 

claim  under  a  merely  voluntary  Robinson  v.  Tonge,  1  P.  Wms.  679, 

covenant,  have  been  held  entitled,  note. 

as  against  devisees,  to  stand  in  the  (b)  Gwynne  v.  Edwards,  2  Russ. 

place    of    mortgagees,    who   have  Ch.  C.  289,  in  notis. 

exhausted  the  fund  provided  by  the  (c)  The  specialty  creditors  could 

testator  for  the  payment  of  debts  ;  not  otherwise   have    reached   the 

Lomas  v.  Wright,  2  M.  &  K.  769.  copyhold  ;    for    copyhold    estates 

Hales  v.  Cox,  32  Beav.  118.     But  previous  to  the  passing  of  the  stat. 

the  assets  shall  not  be  marshalled  3  &  4  Wm.  IV.  c.   104  (see  ante, 

against  judgment  creditors :  Sharpe  p.  1558),  were  not  liable  either  at 

v.  Lord  Scarborough,  4  Ves.  538.  law  or  equity  to  the  testator's  debts, 

Now,  however,  it  would  seem  that  further  than  he  had  subjected  them 

the  Courts  would  not  give    any  thereto. 

priority  to   a  judgment    creditor  (d)  Selby  v.  Selby,  4  Russ.  Ch. 

until  he  has  obtained  a  charge  by  C.  336. 
getting    the    land    delivered     in 
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Formerly  there  was  a  doubt  (c)  as  to  how  far  this  principle 
of  equity  could  be  applied  to  prevent  a  secured  creditor  from 
proving  under  a  decree  in  a  creditor's  suit  for  the  full  amount 
of  his  debt,  but  now  this  question  cannot  arise,  since  by 
the  Judicature  Act,  1875,  sect.  10,  the  rules  of  bankruptcy  on 
this  point  are  imported  into  the  administration  of  insolvent 
estates  (/). 

A  similar  equity  will  be  extended  in  favour  of  legatees :  In  favour  of 
Thus  where  a  specialty  creditor,  who  has  a  general  lien  on  ° 
the  real  estate,  as  a  creditor  by  bond  in  which  the  deceased 
bound  himself  and  his  heirs,  receives  satisfaction  out  of  the 
personal  estate,  and  thereby  exhausts  it  so  as  to  leave 
nothing  for  the  payment  of  legacies,  a  legatee  shall  stand  in 
the  place  of  such  specialty  creditor  as  against  the  real  assets 
which  have  descended  to  the  heir  (g).  "  In  the  case  of 
legatees,"  said  Lord  Eldon,  in  Aldrich  v.  Cooper  (h),  "  against 
assets  descended,  a  legatee  has  not  so  strong  a  claim  to 
this  species  of  equity  as  a  creditor  :  but  the  mere  bounty  of 
the  testator  enables  the  legatees  to  call  for  this  species  of 
marshalling ;  that  if  those  creditors,  having  a  right  to  go  to 
the  real  estate  descended,  will  go  to  the  personal  estate,  the 
choice  of  the  creditors  shall  not  determine  whether  the 
legatees  shall  be  paid  or  not." 

And  on  the  same  principle  it  seems  to  be  clear,  that  if, 
since  the  passing  of  the  stat.  3  &  4  AVm.  IV.  c.  104  (/),  by 

(e)  Greenwood  v.  Taylor,  1  Russ.  bound  to    satisfy    the     mortgage 

&  M.  185.     Mason  v.  Bogg,  2  M.  &  debt  out  of  the  first  sufficient  sum 

Cr.  443.  of  personal  assets  that   comes  to 

(/)  See  Bankruptcy  Act,  1883  his  hands,  the  reason  being,  that 

{46  &  47  Vict.  c.  52),  2nd  Sched.  if  he  were  compelled  to  do  so,  and 

rules  9 — 11.  thus  to  exhaust  the  personal  estate, 

(g)    Bowaman   v.   Reeve,   Prec.  he   would    be    entitled    to    come 

Chanc.  578.  Lutkins  v.  Leigh,  Cas.  against  the  real  estate  to  the  extent 

temp.  Talb.  54.  Hanby  v.  Roberts,  to    which    the    legacy    remained 

Ambl.  128.     Therefore  where  the  unsatisfied  :    Binns     v.    Nicholls, 

executor  of  a  testator  is  a  mort-  L.  R.  2  Ecp  256. 
gagee  of  the  real  estate,  as  to  which  (h)  8  Ves.  396. 

there  was  an  intestacy,  and  also  a  (i)  Ante,  p.  1558. 

legatee  under  his  Will,  he  is  not 
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which  the  real  estate  is  made  liable  to  simple  contract  debts, 
a  simple  contract  creditor  should  receive  satisfaction  out  of 
the  personal  estate  and  thereby  exhaust  it,  the  legatees  would 
be  allowed  to  stand  in  his  place  against  the  real  assets  which 
have  descended. 

But  where  the  real  estate  does  not  descend  to  the  heir, 
but  is  devised  to  a  stranger,  or  to  the  heir  taking  as 
devisee  (k),  the  assets  are  not  marshalled  in  favour  of  general 
legatees  so  as  to  throw  the  creditors  on  the  real  assets 
devised  (I).  And  this  rule  is  not  confined  to  specific  devises 
of  land,  but  extends  to  lands  which  pass  under  a  residuary 
devise  (m).  If,  indeed,  the  lands  devised  are  charged  with 
debts,  the  assets  will  be  marshalled ;  for  lands  so  charged  are 


(/.■)  See  the  MS.  note  of  Serjeant 
Hill,  in  Blunt's  edition  of  Ambler, 
p.  383,  on  the  question,  whether  a 
devise  of  land  to  the  heir,  which 
is  void  as  to  passing  the  estate, 
shall  not  exempt  the  lands  from 
the  legatees'  right  to  stand  in  the 
place  of  specialty  creditors.  It 
has  been  held  by  Sir  L.  ShadweU, 
V.-C,  that  since  the  stat.  3  &  4 
Wm.  IV.  c.  \06  (Act for  tlie  Amend- 
ment of  the  Law  of  Inheritance), 
wherever  there  is  a  devise  to  the 
heir,  he  must  be  considered  to  all 
intents  and  purposes  as  taking  by 
devise  and  not  by  descent ;  for 
the  third  section  of  that  statute 
(whereby  it  is  provided  that  when 
any  land  shall  have  been  devised 
by  any  testator,  who  shall  die  after 
Dec.  31, 1833,  to  his  heir,  such  heir 
shall  be  considered  to  have  ac- 
quired the  land  as  devisee  and  not 
by  descent)  is  not  to  be  considered 
as  relating  exclusively  to  the  law 
of  inheritance,  but  has  also  ap- 
plication with  regard  to  assets  : 
Strickland  v.  Strickland,  10  Sim. 
374.     And  even  in  cases  where  the 


testator  died  before  Dec.  31,  1833, 
so  as  not  to  be  within  the  opera- 
tion of  this  Act,  the  estates  devised 
to  the  heir  are  not  in  equity  to  be 
applied  to  the  payment  of  the  tes- 
tator's debts  in  priority  to  other 
parts  of  his  estate  devised  to  other 
persons  :  Biederman  v.  Seymour, 
3  Beav.  368. 

(I)  Clifton  v.  Burt,  1  P.  Wins. 
678.  Seott  v.  Scott,  Ambl.  383, 
Hanby  r.  Fisher,  Ambl.  128. 
Keeling  v.  Brown,  5  Ves.  359. 
Aldrich  v.  Cooper,  8  Ves.  397. 

(m)  Mirehouse  v.  Scaife,  2  M.  & 
Cr.  695.  But  it  must  be  remem- 
bered that,  notwithstanding  sect. 
24  of  the  Wills  Act,  a  residuary 
devise  is  still  specific  and  therefore 
a  general  pecuniary  legatee  has  no 
right  to  have  the  assets  marshalled 
as  against  the  residuary  devisee: 
Hensman  v.  Fryer,  L.  B.  3  Ch.  420. 
Gibbins  v.  Eyden,  L.  B.  7  Eq.  371. 
Lancefield  v.  Iggulden,  L.  R.  10  Ch. 
136 :  the  effect  of  which  would  be 
to  throw  the  whole  deficiency  of 
the  pecuniary  legacy  on  the  de- 
vised    estate.     It    will    be    seen, 
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applicable  to  the  payment  of  debts  before  general  pecuniary 
legacies  (n). 

With  respect  to  specific  legatees,  the  assets  shall  be  so  far 
marshalled  against  the  specific  devisees  of  real  estate,  upon 
failure  of  the  general  personal  estate,  that  the  devisee  and 
specific  legatee  shall  each,  in  proportion  to  their  respective 
gifts,  contribute  to  the  payment  of  the  specialty  debt  (o). 

Before  the  passing  of  Locke  King's  Act  and  the  Acts 
amending  it,  much  discussion  occurred  as  to  the  rights  of 
general  legatees  in  cases,  where  a  creditor  having  a  specific 
lien  on  the  real  estate  resorted  to  the  personalty,  to  have  the 
assets  marshalled  against  real  assets,  and  also  as  to  the  law 
in  the  case  of  a  vendor  having  an  equitable  lien  for  unpaid 
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however,  that  Lord  Chelmsford,  in 
Hensman  v.  Fryer,  whilst  deciding 
that  the  pecuniary  legatee  had  no 
right,  by  marshalling  in  the  sense 
above  mentioned,  to  throw  upon 
the  devisee  the  whole  deficiency, 
yet  decided  that  the  residuary  real 
estate  devised  and  the  pecuniary 
legacies  were  respectively  liable  to 
contribute   to   the    debts    of    the 
testator,  which  his  general  personal 
estate  was   insufficient  to  satisfy, 
pro   raid.     But    this    decision    is 
contrary  to  the  ^settled  rule  that 
personal    estate    not     specifically 
bequeathed  must  be  first  applied 
in  payment   of  debts   before   the 
real  estate  which  passes  under  a 
residuary  devise  can  be  resorted  to, 
and  accordingly  has  not  been  fol- 
lowed.    Collins  v.   Lewis,   L.    R. 
8  Eq.  708.     Dugdale  v.  Dugdale, 
L.   R.    14  Eq.    234.     Tomkins   v. 
Colthurst,    1    C.    D.   626.      Far- 
quharson  v.  Floyer,  3  C.  D.  109. 

(n)  Foster  v.  Cook,  3  Bro.  C.  C. 
347.  Paterson  v.  Scott,  1  De  G. 
M.  &  G.  531.  Surtees  v.  Parkin, 
19   Beav.  406.     The  law  on  this 


subject  is  not  affected  by  the  stat. 
3  &4  Wm,  IV.  c.  104  :  Rickardv. 
Barrett,  3  Kay  &  J.  289. 

(o)  Long  v.  Short,  1  P.  Wins. 
403.  Tombs  v.  Roch,  2  Coll.  490. 
Gervis  v.  Gervis,  14  Sim.  654. 
But  a  testator  may  by  the  terms 
of  his  will  exclude  this  rule  if  his 
intention  be  clear.  Thus  in  Bate- 
man  v.  Hotchkin,  10  Beav.  426, 
where  a  testator  directed  all  Lis 
debts  in  the  first  place  to  be  paid 
out  of  his  personal  estate,  except 
his  leaseholds,  if  sufficient,  and  if 
not,  he  charged  his  real  estate 
therewith,  it  was  held  by  Lord 
Langdale  that  the  specific  legacies 
were  liable  to  the  payment  of  the 
debts  in  priority  of  the  real  estate. 
And  in  Raikes  v.  Boneton,  29 
Beav.  41,  Romilly,  M.  R.,  held 
that  as  between  a  portion  charged 
on  real  estate  and  the  person  to 
whom  the  real  estate  was  devised 
subject  to  the  portion,  the  latter 
alone  were  liable  to  make  good  the 
deficiency  of  the  testator's  general 
personal  estate.  See  also  Re 
Saunders -Davies,  34  C.  D.  482. 
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purchase-money.  The  general  result  of  the  authorities  was  in 
favour  of  the  right  of  pecuniary  legatees;  hut  it  is  appre- 
hended that  no  such  discussion  can  arise  hereafter  in  cases 
falling  within  the  operation  of  the  above  Acts,  since  by  them 
the  real  estate  subject  to  the  lien  is  made  the  primary  fund 
for  the  payment  of  the  debts  secured  by  the  lien  ;  and  the 
right  of  the  pecuniary  legatee,  as  well  as  that  of  residuary 
legatees  and  the  next  of  kin,  to  marshal,  can  no  longer  be 
questioned,  and  it  is  not  thought  necessary  to  deal  with  the 
cases  in  which  these  questions  were  discussed,  in  this  edition 
of  this  Work. 

Another  instance  of  marshalling  the  assets  in  favour  of 
legatees  occurs  where  one  or  more  legacies  are  charged  on 
the  real  estate,  and  there  is  another  legacy  which  is  not  so 
charged.  There  the  legatee,  whose  legacy  is  not  so  charged, 
shall  stand  in  the  place  of  the  former  legatees,  to  be  satisfied 
out  of  the  real  assets  (j)). 

It  is  clearly  established  that  the  Court  will  not  marshal 
assets  in  favour  of  a  charitable  bequest,  so  as  to  give  it  effect 
out  of  the  personal  assets,  when  it  would  be  void  by  touching 
an  interest  in  land  (q). 

(j>)  Bligh  v.  Lord  Darnley,  2  P.  of   pure    personalty,    in    priority 

Wms.  620.     Bonner  v.  Bonner,  13  to    other    legacies.     Kobinson    r. 

Ves.  379.     2  M.  &  Cr.  700.    There  Geldard,  3   Mac.    &   G.  735.     In 

is  no  distinction  between  the  case  this  case  Lord  Truro  said  that  he 

of  a  class  of  legacies  and  a  case  of  considered  the  charitable  legacies 

individual  legacies  ;  for  the  Court  so  directed  to  be  paid  as  being 

presumes  that   the   testator's   in-  analogous  to,  if  not  strictly  identi- 

tention  in  charging  the  land  is  that  cal   with,  demonstrative   legacies, 

all  the  legacies  shall  be  paid  in  This  direction,  however,  does  not 

full  :    Scales  v.   Collins,   9   Hare,  exempt  the  charitable  legacy  from 

656.  bearing    its  proportion   of  debts,. 

(q)  Robinson  v.  Geldard,  3  Mac.  funeral     and     testamentary     ex- 

&  G.  735,  744,  by  Lord  Truro.    But  penses,  as  it  would  do  if  it  made 

where  the  testator  (so  to  speak)  the  legacy    strictly  demonstrative. 

marshals  his  own  assets  by  direct-  Tempest  v.  Tempest,  7  De  G.  M.  & 

ing  that  a  charitable  legacy  shall  G.   470.      Beaumont  v.   Oliveira,. 

be  paid  out  of  pure  personalty,  the  L.   B.    4   Ch.    309,   affirming   the 

result  of  such  a  direction  is  that  decision  of  Stuart,  V.-C,  L.  B.  6 

such  legacy  is  payable  in  full  out  Eq.  534.     But  it  should  be  noted 
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It  seems  convenient  in   reference   to   marshalling  to  set  Order  in  which 

fisscts  nrG 

forth   the   order   in   which,  in   the   absence   of    a   contrary  applied  in 
intention   sufficiently  expressed,  assets    are    applied    in   the  ^t<!ent  o£ 
payment  of  debts  : 

(1.)  The  general  or  residuary  personalty,  not  specifically 

bequeathed  or  exonerated  or  exempted  (r). 
(2.)  Real  estates  appropriated  to,  and  not  merely  charged 
with,  the  payment  of  debts  (s). 


that  in  the  case  of  testators  dying 
after  August  5th,  1891,  attempts  to 
marshal  for  the  benefit  of  a  charity 
are  rendered  unnecessary,  for  by 
sect.  3  of  the  Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55 
Vict.  c.  73),  impure  personalty  has 
been  exempted  from  the  provisions 
of  the  Mortmain  and  Charitable 
Uses  Act,  1888  (the  statute  now  in 
force)  :  and  by  sect.  3  land  may  be 
assured  by  will  for  any  charitable 
use,  but  must  be,  except  as 
otherwise  provided  by  the  Act, 
sold  within  a  year  of  the  testator's 
death.  Leaseholds  apparently  fall 
within  the  definition  of  land  in 
sect.  3.  See  Re  Kershaw,  37  C.  D. 
674,  where  the  similar  words  "any 
land  or  other  hereditaments  of 
whatever  tenure  "  in  40  &  41  Vict, 
c.  34,  were  construed  to  include 
leaseholds. 

(r)  Manning  v.  Spooner,  3  Ves. 
117.  Harmood  v.  Oglander,  8  Ves. 
124.  As  to  the  primary  liability 
of  mortgaged  or  charged  lands  to 
bear  their  own  charges  by  Locke 
King's  Acts,  see  ante,  p.  1570  et  seq. 
As  to  the  exoneration  of  per- 
sonal estate  as  against  the  heirs 
or  devisees  of  real  estate,  see  ante, 
p.  1576  et  seq.  The  principle  was 
laid  down  in  Fisher  v.  Fisher, 
2  Keen,  610,  and  followed  by 
Wood  v.  Ordish,  3  Sm.  &  G.  125, 


that  as  between  tbe  heir-at-law, 
the  next  of  kin.  and  the  residuary 
devisees  and  legatees,  a  lapsed 
share  of  real  and  personal  estate 
ought  to  be  applied  in  the  same 
order  as  if  the  legatee  had  survived. 
Ryves  v.  Ryves,  L.  R.  11  Eq. 
539.  See  also  Stead  v.  Hardaker, 
L.  R.  15  Eq.  175.  Blann  v.  Bell,  7 
CD. 382.  In  Gowan  v.  Broughton, 
L.  R.  19  Eq.  77,  Malins,  V.-C, 
seems  to  have  considered  that  a 
lapsed  share  of  residuary  personal 
estate  should  exonerate  the  other 
shares  and  be  the  primary  fund 
for  the  payment  of  the  costs  of  an 
administration  suit,  but  the  Vice- 
Chancellor  in  Re  Jones,  10  C.  D.  40, 
said  that  all  he  intended  to  decide 
in  Gowan  v.  Broughton  was  that 
where  the  residuary  personalty  is 
given  to  a  person  who  dies  in  the 
life  of  the  testator  such  personalty 
is  no  less  the  primary  fund  than  it 
would  have  been  if  the  legatee  had 
survived.  And  the  cases  of  Tre- 
thewy  v.  Helyar,  4  C.  D.  53,  and 
Fenton  v.  Wills,  7  C.  D.  33,  are 
direct  authorities  that  what  Malins, 
V.-C,  appeared  to  decide  in  Gowan 
v.  Broughton  cannot  be  sup- 
ported. 

(s)  Manning  v.  Spooner,  3  Ves. 
117.  Harmood  v.  Oglander,  8  Ves. 
124.  Phillips  v.  Parry,  23  Beav. 
279. 


1592 


Of  Assets. 


[Pt.  iv.  Bk.  i. 


(3.)  Real   estates   descended,  whether  acquired   before  or 

after  the  making  of  the  Will  (t). 
(4.)  Real   estates    devised,    charged  with  the  payment   of 

debts  (u). 
(5.)  General  pecuniary  legacies  pro  rata  (x). 
(6.)  Specific  and  residuary  devises  and  specific  legacies  pro 

rata  (y). 
(7.)  Real  and   personal  property  which  the  testator  has 

power  to  appoint,  and  which  he  has  appointed,  by 

his  Will  (z). 
(8.)  The  wife's  paraphernalia  are  assets  for  her  deceased 

husband's  debts  (a). 


(0  Wrick  v.  Clarke,  2  Bro.  C.  C. 
261,  n.  Harmood  v.  Oglancler,  ubi 
sup.  Row  v.  Row,  L.  R.  7  Eq. 
414.  Freeholds  escheating  to  the 
lord  are  assets  for  payment  of 
debts,  hut  whether  in  priority  to 
or  pari  passuwith.  lands  specifically 
devised  is  doubtful.  Evans  v. 
Brown,  5  Beav.  114. 

(u)  Harmood  v.  Oglander,  ubi  sup . 
Davis  v.  Topp,  1  Bro.  C.  C.  524. 

(x)  Clifton  v.  Burt,  1  P.  W.  680. 
Lord  Chelmsford,  in  Hensman  v. 
Fryer,  L.  R.  3  Ch.  420,  decided  that 
pecuniary  legatees  and  residuary 
devisees  must  contribute  pro  rata, 
but  this  decision  has  not  been  fol- 
lowed. See  ante,  p.  1589  (m).  Kay, 
J.,  in  Re  Bate,  43  C.  D.  600,  seems 
to  have  held  that  the  classification 
of  general  pecuniary  legacies  after 
real  property  devised  charged  with 
debts  is  wrong,  but  it  is  not  quite 
clear    in    what    position    in    the 


series  the  learned  Judge  would  put 
pecuniary  legacies.  If  such  legacies 
come  before  real  property  charged 
with  debts  there  seems  no  reason 
why  pecuniary  legacies  should  not 
be  placed  between  classes  1  and  2. 

(y)  Manning  v.  Spooner,  ubi  sup. 
Lancefield  v.  Iggulden,  L.  R.  10  Ch. 
136.  Tombs  v.  Roch,  2  Coll.  490. 
Jackson  v.  Pease,  L.  R.  19  Eq.  96. 
Demonstrative  legacies  are  specific 
only  so  far  as  the  funds  appro- 
priated to  them  by  the  testator  are 
sufficient  to  meet  them.  Sellon  v. 
Watts,  9  W.  R.  847. 

(z)  Fleming  v.  Buchanan,  3  D. 
M.  &  G.  976.  Holmes  v.  Coghill, 
7  Ves.  499.  12  Ves.  206.  As  to 
property  over  which  married  women 
have  a  testamentary  power,  see  ante, 
p.  1550  (z). 

(a)  Parker  v.  Harvey,  4  Bro. 
P.  C.  609.  Ridout  v.  Earl  Ply- 
mouth, 2  Atk.  104. 
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BOOK    THE    SECOND. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  IN 
RESPECT  OF  THE  ACTS  OF  THE  DECEASED  ;  AND  OF  THE 
LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  IN  RESPECT 
OF    HIS    OWN   ACTS. 

CHAPTER    THE    FIRST. 

OF    THE    LIABILITY    OF     THE    EXECUTOR    OR    ADMINISTRATOR    IN 
RESPECT    OF    THE    ACTS    OF    THE    DECEASED. 

SECTION    I. 

The  general  question  as  to   what  Claims  upon  the  Deceased 
survive  against  the  Executor  or  Administrator. 

_L  HE    general   rule   has   been   established  from  very  early  In  matters  of 

times,  with  respect  to  such  personal  claims  as  are  founded 

upon  any  obligation,  contract,  debt,  covenant,  or  other  duty 

that  the  right  of  action,  on  which  the  testator  or  intestate 

might  have  been  sued  in  his  lifetime,  survives  his  death,  and 

is    enforceable    against    his    executor    or    administrator  (a). 

(a)  Touclist.  482.  1  Saund.  216,  to  personal  property  of  tlie  plaintiff 
a.  note  (1)  to  Wheatley  v.  Lane.  for  relief  arising  out  of  which  as- 
It  was  said  by  Willes,  C.  J.,  in  sumpsit  could  have  been  brought 
Sollers  v.  Lawrence,  Willes,  421,  as  in  the  case  of  actions  against 
that  "  actions  on  the  case  for  all  carriers  and  bailees,  the  executors 
sorts  of  debts  and  duties  are  now  of  the  deceased  may  be  sued  ;  that 
daily  brought  against  executors,  is  to  say,  the  executor  may  be  sued 
though  this  was  formerly  doubted  :  on  the  obligation  implied  by  law 
But  the  law  has  been  now  so  set-  on  which  assumpsit  would  have 
tied  at  least  150  years.''  And  lain  against  his  testator.  Phillips 
therefore,  notwithstanding  the  v.  Homfray,  24  C.  D.  439.  Bat- 
rule  actio  personalis  moritur  cum  thyany  v.  Walford,  36  C.  D.  269. 
persona,  if  an  injury  has  been  done 
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Therefore,  it  is  clear  that  the  executors  or  administrators  are 
answerable,  as  far  as  they  have  assets,  for  debts  of  every 
description  due  from  the  deceased,  either  debts  of  record,  as 
judgments,  statutes,  or  recognizances  ;  or  debts  due  on 
special  contract,  as  for  rent,  or  on  bonds,  covenants,  and  the 
like,  under  seal ;  or  debts  on  simple  contract,  as  notes 
unsealed,  and  promises  not  in  writing,  either  expressed  or 
implied  (6).  So  an  executor  may  be  sued  by  the  lord  of  a 
manor  for  a  relief  due  from  the  testator  (c). 

In  the  case  of  Eton  College  v.  Beauchamp  (d),  there  was 
a  rent  issuing  out  of  lands,  and  the  tertenant  died,  leaving 
arrears  due  to  Eton  College  ;  And  it  was  decreed  that 
though  the  person  of  the  tertenant  was  not  chargeable  with 
the  rent  at  law,  but  only  the  land  by  way  of  distress,  yet  his 
executor  should  pay  the  arrears  as  far  as  he  had  assets.  So 
it  is  said,  that  where  a  man  binds  himself  and  his  heirs,  and 
leaves  real  assets,  the  heir,  taking  the  profit,  becomes  so  far 
a  debtor,  that  his  executor  shall  be  charged  (e>). 

In  the  case  of  Wilson  v.  Tucker  (/),  an  action  was  sus- 
tained against  the  executor  of  an  attorney  for  negligence  by 
the  deceased,  in  transacting  the  business  of  the  plaintiff. 

And  there  is  no  difference  between  a  promise  to  pay  a 
debt  certain,  and  a  promise  to  do  a  collateral  act,  which  is 
uncertain,  and  rests  only  in  damages,  as  a  promise  by  the 
testator  to  give  such  a  fortune  with  his  daughter,  to  deliver 
up  such  a  bond,  &c.  :  For,  wherever  in  those  cases  the 
testator  himself  is  liable  to  an  action,  his  executors  shall 
be  liable  also  (g). 

(b)  Bac.  Abr.  Exors.  (P.)  1  Com.  veyance  on  chief  rent,  or  rent- 
Dig.  Admon.  (B.  14).  charge  granted  or  assigned  to  or 

(c)  St.  John  v.  Bawdripp,  Noy,  made  and  entered  into  with  the 
43.     Com.  Dig.  Admon.  (B.  14).  testator    or    intestate,    to     escape 

(d)  1  Chanc.  Cas.  121.  future  liability  thereunder,  see  the 

(e)  Wentw.    Off.   Ex.   249,  256,  provisions  of  Lord  St.  Leonards' 
14th   edit.      Henningham's    case,  Act,  22  &  23  Vict.  c.  35,  s.  28. 
Dyer,  344,  b.    As  to  the  power  of  (/)  3  Stark.  N.  P.  C.  154.     See 
an  executor  or  administrator,  liable  also   Dutton  v.  Tayley,   18   Hill, 
as  such  to  the  rent,  covenants,  or  MS.  285. 

agreements  contained  in  any  con-  (g)  Bac.  Abr.  Exors.  (P.)  2. 
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It  must  be  observed,  however,  that  certain  forms  of  action 
do  not,  at  the  common  law,  survive  against  the  executor  or 
administrator,  as  will  hereafter  be  shown  in  the  investigation 
of  the  subject  of  Eemedies  generally  (li)  :  But  other  actions 
were  substituted  in  their  room  upon  the  very  same  cause 
which  do  survive  and  lie  against  the  executor  or  admi- 
nistrator (/). 

The  executors  or  administrators  so  completely  represent 
their  testator  or  intestate,  with  respect  to  the  liabilities 
above  mentioned,  that  every  bond,  or  covenant,  or  contract 
of  the  deceased  includes  them,  although  they  are  not  named 
in  the  terms  of  it  (A)  :  for  the  executors  or  administrators  of 
every  person  are  implied  in  himself  (I). 

In  Harwood  v.  Hilliard  (m),  a  sale  was  to  be  made  of  a 
parcel  of  land,  and  it  was  agreed,  between  the  plaintiffs  and 
the  defendant's  testator,  that  if  it  should  not  produce  a  certain 
sum,  then  they  should  repay  each  other  proportionably  to  the 
abatement ;  and  the  defendant's  testator  covenanted  for  him- 
self and  his  executors,  to  pay  his  proportion  to  the  plaintiffs, 
so  as  the  plaintiffs  gave  him  notice  in  writing  of  the  said  sale, 
by  the  space  of  ten  days ;  but  it  was  not  said,  that  such  notice 
was  to  be  given  to  his  executors  or  administrators  ;  And  the 
whole  Court  agreed,  that,  as  the  covenant  ran  in  interest  and 
charge,  the  executor  was  bound  to  pay  the  testator's  propor- 
tion, although  the  notice  was  given  to  the  executor  and  not 
to  the  testator. 

It  is  clear,  also,  that  in  many  cases  a  liability  may  accrue 
against  the  executor  or  administrator,  after  the  death  of  the 
testator  or  intestate,  upon  a  contract  made  in  his  lifetime 
although  the  executor  or  administrator  be  not  named  therein  : 
Thus  the  executor  is  liable  upon  a  bond  which  becomes  due, 
or  a  note  payable,  subsequently  to  the  death  of  the  testator (h). 

(h)  Infra,  Pt.  v.  Bk.  n.  Ch.  i.  Morgan,  1  H.  &  C.  249,  255. 

(i)  Hambly  v.  Trott,  Cowp.  375,  (I)  By     Lord     Macclesfield     in 

by  Lord  Mansfield.  Hyde  v.  Skinner,  2  P.  Wms.  197. 

(k)  Wentw.  Off.  Ex.  c.  11,  pp.  (m)  2  Mod.  268. 

239,  243,  14th  edit.     Bradbury  v.  (?i)  Toller,  463. 
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If  contract  is 
personal  to 
testator,  no 
liability  of 
executor. 


So  where  a  man  covenanted  that  A.  should  serve  B.  as  an 
apprentice  for  seven  years,  and  died,  it  was  holden,  that  if  A. 
departs  within  the  term,  a  writ  of  covenant  lies  against  the 
executor  of  the  covenantor,  without  naming  him  (o).  So  if 
A.  is  bound  to  build  a  house  for  B.  before  such  a  time,  and 
A.  dies  before  the  time,  his  executors  are  bound  to  perform 
this  contract  (p).  And  in  cases  of  this  kind  the  executors 
will  be  liable  even  where  the  heir  is  named,  and  the  executors 
are  not  named,  in  the  contract  (q). 

Hence,  it  appears,  that  executors  or  administrators  more 
actually  represent  their  testator  or  intestate,  than  the  heir 
does  the  ancestor  :  for  if  a  man  binds  himself,  his  executors 
or  administrators  are  bound,  though  not  named  ;  but  it  is 
not  so  of  the  heir  by  the  common  law,  however  large  an 
amount  of  real  assets  may  have  descended  to  him  (/•) :  but 
now  by  3  &  4  Wm.  IV.  c.  104,  real  estate  of  a  deceased  owner 
is  chargeable  with  all  liabilities  which  may  arise  out  of  obli- 
gations entered  into  by  him  during  his  life  (s). 

The  proposition,  however,  that  executors  or  administrators 
are  liable  upon  every  contract  of  the  deceased,  although  they 
be  not  named,  must  be  understood  as  not  extending  to  cases 
where  the  contract  is  personal  to  the  testator  or  intestate  :  for 


(o)  Bro.  Covenant,  12.  Bac.  Abr. 
Exors.  (P.)  1. 

(p)  Quick  v.  Ludborrow,  3 
Bulstr.  30,  by  Coke,  C.  J.  In  the 
case  of  Gordon  v.  Calvert,  2  Sim. 
253.  4  Russ.  Clianc.  Cas.  581,  A. 
on  taking  B.  as  a  clerk,  took  a 
bond,  from  bim  and  a  surety,  to 
secure  bis  duly  accounting  for  bis 
receipts  :  No  time  was  fixed  for 
tbe  continuance  of  the  service,  but 
it  was  to  be  determinable  at  the 
option  of  either  party  :  The  surety 
died  :  His  executrix  gave  notice  to 
that  she  should  no  longer  con- 
sider herself  liable  on  the  bond  : 
A.  read  tbe  notice  to  B.,  and  re- 


quired him  to  execute  a  new  bond, 
with  another  surety,  which  was 
done  :  Then  B.  died,  and  deficien- 
cies were  found  in  his  accounts, 
subsequent  to  the  notice  :  And  it 
was  held  that  the  executrix  of  the 
surety  had  no  equity  to  support 
an  injunction  to  restrain  an  action 
on  the  bond. 

(q)  Williams  v.  Burrell,  1  C.  B. 
402. 

(r)  Co.  Lit.  209,  a.  Wentw.  Off. 
Ex.  c.  11,  239,  240,  14th  edit. 

(s)  Hamer's  Devisees'  case,  2 
De  G.  M.  &  G.  366.  Ante,  p.  1560, 
note  (o). 
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in  such  instaaces  no  liability  attaches  upon  the  executors  or 
administrators,  unless  a  breach  was  incurred  in  the  lifetime 
of  the  deceased  (t).  Thus,  if  an  author  undertakes  to  com- 
pose a  work,  and  dies  before  completing  it,  his  executors  are 
discharged  from  this  contract :  for  the  undertaking  is  merely 
personal  in  its  nature,  and,  by  the  intervention  of  the  con- 
tractor's death,  has  become  impossible  to  be  performed  (u). 
So  a  covenant  by  a  master  for  the  instruction  of  his  appren- 
tice is  personal  to  the  master,  and  his  executors  are  not  liable 
upon  it  (r). 

On  a  covenant  that  in  consideration  of  a  weekly  payment 
to  A.  and  his  executors  for  a  term  certain  A.  shall  not  exer- 
cise a  particular  trade,  the  executors  of  A.  are  not  bound  to 
abstain  from  exercising  it  after  his  death  (x). 

So  it  is  said,  that  if  a  lessee  for  years  covenants  for  himself 
to  repair  the  houses  demised,  omitting  other  words,  he  is 
bound  to  repair  only  during  his  life,  and  the  executors  or 
administrators  are  not  bound  (y).  And  it  is  also  said,  that  if 
a  lessor  covenants,  for  himself  only,  to  discharge  the  lessee  of 

(0  Hyde  v.  the  Dean  of  Wind-  In  Wentworth  v.  Cock,  10  A.  &  E. 

sor,   Cro.    Eliz.    533.      Siboni    v.  45,  Patteson,  J.,  said   that   there 

Kirkman,  1  M.  &  W.  418,  423,  per  was  a  case  at  Liverpool  where  a 

Parke,  B.    An  action  for  breach  of  contract  to  build  a  lighthouse  was 

promise    of    marriage,   where    no  held  to  be  personal,  on  the  ground 

special  damage  is  alleged,  does  not  of  its  being  a  matter  of  personal 

survive  against  the  personal  repre-  skill  and  science.     So  a  contract 

sentatives  of  the  promisor.     The  to  play  a  piano  at  a  concert  has 

special  damage  which  would  cause  been  held  to  be  one  requiring  per- 

the  right  of  action  to  survive  must  sonal  skill,  and  to  be  conditional 

be  damage   to   the   property,  and  on  the  contractor  being  well  enough 

not  to  the  person,  of  the  promisee,  to  perform  :  Robinson  v.  Davison, 

and  must  be  within  the  content-  L.  R.  6  Exch.  269,  274. 

plation  of  both  parties  at  the  date  (v)  Baxter    v.    Burfield,     Bott. 

of  the  promise,  and  the  action  can  P.  L.  pi.  696,  6th  edit.     S.  G.  2 

be  brought  against  the  executors  Stra.  1266.     Infra,  p.  1649. 

for  such  special  damage  only,  and  (x)  Cooke  v.  Colcraft,  2  W.  Bl. 

not  for  general  damages  :   Finlay  856.     3  Wils.  380. 

*.  Chirney,  20  Q.  B.  D.  494.  (y)  Touchst.178 :  butseeWentw. 

(u)  Marshall    v.   Broadhurst,    1  Off.  Ex.  p.  250,  14th  edit,  contra. 
Tyrwh.  349,  by  Lord  Lyndhurst. 
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all  quit-rents  out  of  the  land,  this  covenant  is  only  personal, 
and  will  bind  the  covenantor  only  during  his  life  (s).  But  if 
in  these  cases  the  words  "  during  the  term  "  be  added  in  the 
covenant,  as  on  a  covenant  by  a  lessee  for  himself  to  repair 
the  houses  during  the  term,  or  on  a  covenant  by  a  lessor  for 
himself  to  discharge  the  lessee  of  all  quit-rents  during  the 
term  :  in  these  cases,  it  appears,  the  executors  and  adminis- 
trators also  will  be  charged  after  his  death  (a). 

In  Wentworth  v.  Cock  (b),  the  plaintiffs  had  entered  into 
an  agreement  with  one  Cock  to  supply  him  with  a  certain 
quantity  of  slate  immediately ;  and  with  a  certain  other 
quantity,  monthly,  at  a  fixed  price ;  and  with  any  further 
quantity,  monthly,  that  he  might  require  :  He  engaged  to 
receive  the  slate,  not  exceeding  200  tons  per  month,  and  the 
agreement  was  to  be  in  force  till  January  1st,  1838 :  An 
action  having  been  brought  against  his  administrator,  for 
refusing  to  receive  slate  sent,  in  pursuance  of  the  contract, 
after  his  death,  and  before  January  1st,  1838,  it  was  con- 
tended that  the  contract  was  personal  to  the  deceased,  and 
was  not  obligatory  on  his  representatives :  But  the  Court 
of  Queen's  Bench  held  that  the  plaintiff  might  well  sue  the 
administrator :  And  Lord  Denman  said,  it  was  like  any 
ordinary  case  of  goods  ordered  by  a  testator,  which  the 
executor  must  receive  and  pay  for :  And  Littledale,  J., 
observed,  that  the  administrator  was  bound  to  pay  damages, 
out  of  the  assets,  if  he  did  not  take  the  contract  upon  him- 
self. In  Cooper  v.  Jarman  (c),  where  a  person  contracted 
with  a  builder  to  erect  a  house  on  a  piece  of  freehold  land 
belonging  to  him,  and  died  intestate  before  the  house  was 
finished,  it  was  held  by  Lord  Romilly,  M.R.,  that  the  heir- 
at-law  was  entitled  to  have  the  house  finished  at  the  expense 
of  the  personal  estate  of  the  intestate. 

But  it  must  be  borne  in  mind  that  the  authority  of  an 

(.-.)  Touclist.     178.      Ingery    v.  Williams  v.  Burrell,  1  C.  B.  402. 

Hyde,    Dyer,    114,   a.:     but    see  (b)  10  A.  &  E.  42. 

Wentw.  Off.  Ex.  ubi  supra.  (c)  L.  R.  3  Eq.  98. 

(o)  Touclist.  178,  482.     See  also 
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agent  is  revoked  by  the  death  of  his  principal :  consequently 
the  agent  cannot,  generally  speaking,  sue  the  executor  of  the 
principal  in  respect  of  services  as  agent  after  his  death, 
though  performed  in  pursuance  of  a  contract  made  with  him 
in  his  lifetime.  Thus,  in  Campanari  v.  Woodbum  (d),  where 
A.  had  agreed  with  B.  that  he  would  endeavour  to  sell  a 
picture  belonging  to  B.,  and  that  if  he  succeeded  in  selling 
the  same,  B.  should  pay  him  100/. ;  and  B.  died  before  his 
picture  was  sold ;  it  was  held  that  A.  could  not  recover  the 
1001.  from  B.'s  executor. 

It  must  here  be  observed,  that  in  the  case  of  Perrot  v. 
Austin  (<?),  it  is  said  to  have  been  resolved  by  the  Court  that 
if  one  covenants  that  his  executors  shall  pay  10/.,  no  actiou 
lies  for  this  against  them.  But  Lord  Mansfield,  in  Plainer 
v.  Marchant  (f)  said  that  Perrot  v.  Austin  was  an  extra- 
ordinary case,  and  there  is  a  query  in  the  very  report  (g). 
And  in  Powell  v.  Graham  (//),  it  was  held  that  an  action 
might  be  sustained  against  an  executor,  upon  a  promise  by 
the  testator,  that  his  executor  should  pay  to  the  plaintiff  the 
sum  of  20L  in  consideration  that  the  plaintiff  would  con- 
tinue in  the  service  of  the  testator  till  his  death  ;  and  that  it 
was  not  necessary  to  aver  any  promise  by  the  executor  to 
pay  it. 

(d)  15  C.  B.  400.  not  against  his  executor,  but  only 

(e)  Cro.  Eliz.  382.  an  action  of  covenant ;  as  was  held 
(/)  3  Burr.  1383.  in  the  late  Queen's  time."  See 
(g)  In  fact  it  appears  from  the  Randall  v.  Rigby,  4  M.  &  W.  132, 

statement  of  the  case  in  Wentw.  fer  Parke,  B. ;  and  Ex  jxcrte  Tindal, 

Off.  Ex.  p.  250,  14th  edit.,  that  the  8  Bing.  402.     S.  C.  1  M.  &  Scott, 

decision  of  Perrot  v.  Austin  was  607,    where    Tindal,    C.    J.,    and 

merely  as  to  the  form  of  action.  Littledale,    J.,    expressed      their 

"  In  some  cases,"  says  that  author,  opinion,  in  which  Lord  Brougham 

"  no  action  of  debt  lieth  upon  a  concurred,  that  if  a  man  covenants 

covenant  to  pay  money  ;  as  if  A.  that  his  executors  shall  pay  a  sum 

covenant  that  his  executor  shall  of    money   after    his    death,  this 

within  a  year,  or  such  a  time  after  creates  a  debt  just  as  much  as 

his  death,  pay  10£.  to  B. ;  now  for  if  he  himself  had  covenanted  to 

that  no  action  of  debt  was  main-  pay  it. 

tainable  against  A.  himself,  it  lieth  (/;,)  7  Taunt.  580. 
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in  matters  of  "With  regard  to  the  liability  of  an  executor  in  respect  of 


tort 


the  tortious  acts  of  the  deceased,  it  was  a  principle  of  the 
common  law,  that  if  an  injury  was  done  either  to  the  person 
or  property  of  another,  for  which  damages  only  could  be 
recovered  in  satisfaction,  the  action  died  with  the  person  by 
whom  the  wrong  was  committed  (i)  :  and  at  this  day  (unless 
the  case  falls  within  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  2, 
hereafter  to  be  mentioned)  (J),  where  the  cause  of  action  is 
founded  upon  any  malfeasance  or  misfeasance,  is  a  tort,  or 
arises  ex  delicto,  such  as  trespass  for  taking  goods,  &c, 
trover,  false  imprisonment,  assault  and  battery,  slander, 
deceit,  diverting  a  watercourse,  obstructing  lights,  and  in 
many  other  cases  of  the  like  kind,  where  the  declaration 
imputes  a  tort  done  either  to  the  person  or  property  of 
another,  and  the  plea  must  be  not  guilty,  the  rule  is  actio 
2)ersonalis  moritur  cum  persona;  and  if  the  person  by  whom 
the  injury  was  committed  dies,  no  action  of  that  kind  can  be 
brought  against  his  executor  or  administrator  (k). 

(i)  1  Saund.  216,  a.,  note  (1)  to  the  ground  that   he   was   a  part- 

"Wheatley  v.  Lane.     Kirk  v.  Todd,  ner,  and  that  the  action  therefore 

21  C.  D.  484,  489.  did  not  die  with  him.     Nor  can 

( j)  Post,  p.  1607.  the  executors  of  a  deceased  director 

{k)  1   Saund.  216,  a,,  note  (1).  be  made  liable  in  any  proceeding 

An  action   for    compensation  for  which  is  of  the  nature  of  an  action 

losses  occasioned  by  misrepresen-  of    negligence    (e.g.    where    it    is 

tations  contained  in  a  prospectus  sought  to   charge    them    for   loss- 

of  a  company  is  like  an  action  at  beyond  the  amount  of  the  money 

law  for  deceit,  and  is  therefore  of  placed  in  the   directors'  hands)  : 

a  personal  character,  and  the  estate  Overend,  Gurney  &  Co.  v.  Gurney, 

of  a  deceased  director,  not  being  L.  E.  4  Ch.  701.    L.  B.  5  H.  L.  480. 

alleged    and  proved  to   have   re-  It  has  been  held  that  the  executors 

ceived  benefit  from  the  deceit,  his  of  a  deceased  director,  not  being 

executors  cannot  be  made  liable  to  officials  of  a  company,  cannot  be 

compensate  the  person  who  asserts  proceeded    against    by    summons 

that  he  has  been  injured  by  it  :  taken  out  under  the  provisions  of 

Peek  v.  Gurney,  L.  E.  6  H.  L.  377.  the  25  &  26  Vict.  c.  89,  sect.  165 

In    the    case    of    New   Sombrero  (Companies  Act,  1862):  .Be  British 

Phosphate  Co.  v.  Erlanger,  5  C.  D.  Guardian   Life  Assurance  Co.,  14 

73  (affd.  3  App.   Cas.  1218),  the  C.    D.     335,    following    Feltom's 

estate   of  a  deceased  member   of  Executors'  case,  L.  E,  1  Eq.  219. 
on  a   syndicate  was   held  liable,  4&  auidr^  4^  . 
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Accordingly7,  no  action  lies  against  an  executor  or  adminis- 
trator on  a  penal  statute  (I).  So  if  a  man,  served  with  a 
subpoena,  and  having  had  his  expenses  tendered  to  him, 
neglects  to  appear  as  a  witness,  and  dies,  no  action  lies 
against  his  executor  or  administrator  (m).  Again,  if  a 
sheriff,  gaoler,  or  keeper  of  a  prison,  suffered  one  in  execution 
for  debt  or  damages  to  escape,  though  hereby  the  party,  at 
whose  suit  the  execution  was,  was  entitled  not  only  to  an 
action  upon  the  case  against  such  officer  by  the  common  law, 
but  also  to  an  action  of  debt  by  the  statutes  Westm.  2, 
and  1  Rich.  II.  c.  12  ;  yet  if  the  officer  died,  no  action  lay 
against  his  executor  for  the  same  ;  because  the  suffering  the 
escape  was  a  wrong  of  the  nature  of  a  trespass  (n).  So  at 
the  common  law,  if  a  man  was  appointed  executor,  and  com- 
mitted a  devastavit  and  died,  the  executor  of  such  executor 
was  not  liable  for  the  devastavit,  upon  the  principle  that 
it  was  a  personal  tort  in  his  testator,  which  died  with 
the  person  (o).  But  now,  by  the  statute  30  Car.  II.  c.  7, 
explained  and  made  perpetual  by  4  &  5  Wm.  &  M.  c.  24,  s.  12, 
the  executors  or  administrators  of  any  executor  or  adminis- 
trator, whether  rightful  or  of  his  own  wrong,  who  shall 
waste  or  convert  to  his  own  use  the  estate  of  his  testator  or 
intestate,  shall  be  liable  and  chargeable  in  the  same  manner 
as  their  testator  or  intestate  would  have  been  if  they  had 
been  living  (p). 

(I)  Wentw.  Off.  Ex.  253,    14th  a  judgment   obtained  against  the 

edit.  testator  for  an  escape  :   See  post, 

(m)  Wentw.  Off.  Ex.  255,  14th  p.  1614. 
edit.  (o)  Sir   Brian   Tucke's    case,   3 

(n)  Anon.  ~Dyer,  271,  a.     Whit-  Leon.  241.     Browne  v.  Collins,  1 

acres    v.    Onsley,    Dyer,    322,   a.  Ventr.  292.     But  he  was  liable  in 

Perkinson  v.  Gilford,  Cro.  Car.  540.  Equity :  Price  v.  Morgan,  2  Chanc. 

Bro.  Escape,  28  Exors.  100.     Exe-  Cas.  217. 

cution,  86  Parliament,  80.  Wentw.  (j))  1    Saund.    219,   d.   note    to 

Off.  Ex.  254,  14th  edit.     Berwick  Wheatley    v.    Lane.      Coward    v. 

v.  Andrews,  Lord  Raym.  973,  by  Gregory,  L.  R.  2  C.  P.  153.     In 

Lord  Holt.     Hambly  v.  Trott,   1  the  case  of  Hammond  v.  Gatlifi'e, 

Cowp.  375.     1  Saund.  216,  a.  note  Andr.  254,  the  Court  were  strongly 

(1).     But    debt    lies    against    the  inclined  to  be  of  opinion  that  an 

executors  of  a   sheriff,  &c,  upon  executor  de  son  tort  of  an  executor 

W.E. — VOL.   II.  Z  Z 
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In  some,  however,  of  the  cases  above  mentioned,  a  remedy 
may  be  had  against  the  executor  or  administrator  in  another 
form:  Thus,  although,  at  the  common  law,  an  action  of 
trover  upon  a  conversion  of  the  testator  dies  with  him,  yet 
if  the  goods,  &c,  taken  away,  continue  still  in  specie,  in  the 
hands  of  the  executor  or  administrator  of  the  wrong-doer, 
replevin  or  detinue  will  lie  against  such  executor  or  adminis- 
trator to  recover  them  back  (q)  :  or  trover,  laying  the  conver- 
sion to  have  been  by  the  executor  (r)  :  or,  in  case  they  are 
sold,  an  action  for  money  had  and  received  to  recover  their 
value  (s).     Again,   an  action  on   the    custom   of  the   realm 


de  son  tort  is  not  liable  at  common 
law  for  a  devastavit  committed  by 
the  first ;  and  that  such  an  exe- 
cutor is  not  within  the  statute  of 
Car.  II.  ;  because  (as  Probyn,  J., 
said)  in  the  first  part  of  the  Act, 
executors  de  son  tort  are  not  named, 
though  afterwards  they  are  ex- 
pressly mentioned. 

(q)  Le  Mason  v.  Dixon,  W. 
Jones,  173,  174.  1  Saund.  217, 
note  (1). 

(?•)  Hambly  v.  Trott,  1  Cowp. 
373. 

(s)  Ibid.  377.  1  Saund.  217, 
note  (1).  The  only  cases  outside 
the  statute  3  &  4  Will.  IV.  c.  42, 
hereinafter  referred  to,  in  which, 
apart  from  questions  of  breach  of 
contract,  express  or  implied,  a 
remedy  for  a  wrongful  act  can  be 
pursued  against  the  estate  of  a 
deceased  person  who  has  done  the 
act,  appear  to  be  those  in  which 
property,  or  the  pi'oceeds  or  value 
of  property,  belonging  to  another, 
have  been  appropriated  by  the 
deceased  person  and  added  to  his 
own  estate  or  moneys.  Where 
tbere  is  nothing  among  the  assets 
of  the  deceased  that  in  law  or  in 
equity  belongs  to  the  plaintiff,  and 
the  damages  which  have  been  done 


to  him  are  unliquidated  and  un- 
certain, the  executors  of  a  wrong- 
doer cannot  be  sued  merely  because 
it  was  worth  the  wrong-doer's  while 
to  commit  the  act  which  is  com- 
plained of,  and  an  indirect  benefit 
may  have  been  reaped  thereby. 
The  profits,  arising  from  a  wrong 
done  by  a  deceased  man,  which  can 
be  followed  against  his  estate,  are 
only  such  profits  as  take  the  shape 
of  property,  or  the  proceeds  or 
value  of  property,  withdrawn  from 
the  rightful  owner  and  acquired 
by  the  wrong-doer.  See  the  judg- 
ment of  Bowen,  L.J.,  and  Cotton, 
L.J.,  in  Phillips  v.  Homfray,  24 
C.  D.  439,  in  which  case  Baggallay, 
L.J.,  dissented  from  the  other 
members  of  the  Court,  expressing 
his  opinion  thus  :  "  The  general 
result  of  these  cases,  and  of  others 
to  the  like  effect,  may  be  thus 
stated,  that  a  Court  of  Equity  will 
give  effect  to  a  demand  against  the 
estate  of  a  deceased  person  in  re- 
spect of  a  wrongful  act  done  by 
him,  if  the  wrongful  act  has  re- 
sulted in  a  benefit  capable  of  being 
measured  pecuniarily,  and  if  the 
demand  is  of  such  a  nature  as  can 
be  properly  entertained  by  the 
Court."    Ibid.  p.  476. 
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against  a  common  carrier  is  for  a  tort  and  supposed  crime  ; 
and  the  plea  is  not  guilty ;  therefore,  at  the  common  law, 
it  will  not  lie  against  the  carrier's  executors :  But  an  action 
of  assumpsit  will  lie  against  them,  upon  the  veiy  same 
cause  (0.  So  if  a  man  take  a  horse  of  another,  and  hring  him 
hack  again,  an  action  of  trespass  will  not  lie,  at  the  common 
law,  against  his  executor,  though  it  would  against  him  :  but 
an  action  for  the  use  and  hire  of  the  horse  will  lie  against  the 
executor  (u).  So  if  a  man  deals  as  agent  for  another  without 
authority,  his  executor,  though  he  cannot  be  sued  for  the 
tort,  may  be  made  liable  upon  an  implied  contract  (v). 

So  in  the  case  of  Perkinson  v.  Gilford  (x),  debt  was 
brought  against  the  executors  of  a  sheriff,  for  money  which 
he  had  levied  under  a  fi.  fa.  and  had  not  paid  over  :  the 
not  paying  over  the  money  was  a  misfeasance  as  well  as  a 
nonfeasance,  yet  it  was  determined,  that  by  the  receipt  of 
the  money,  the  sheriff  became  debtor,  and  that  debt  might 
be  maintained  for  it  ;  that  is  to  say,  though  he  was  guilty 
of  a  breach  of  his  duty  as  sheriff,  and  though  no  action 
could  be  maintained  for  that  breach  of  duty  after  his 
death,  yet  for  the  money  so  recovered  his  executors  were 
chargeable. 

Again,  at  the  common  law,  an  action  of  trespass  for  mesne 

(t)  Cowp.  375,  by  Lord  Mans-  under-sheriff  (since  deceased)  act- 
field.  S.  P.  by  Sir  J.  Mansfield,  ing  as  sheriff  during  the  vacancy 
C.  J.,  in  Powell  v.  Layton,  2  New  of  the  shrievalty,  under  3  Geo.  1. 
Rep.  370.  c.  15,  s.  8  (see  50  &  51  Vict.  c.  55, 

(«)  Hambly  v.  Trott,  1  Cowp.  s.  25),  wrongfully  retained  the  pro- 

375,  by  Lord  Mansfield.  ceecls  of  an  execution,  it  was  held 

(v)  Collen  v.  Wright,  7  E.  &  B.  by  the  Court  of  Appeal,  affirming 

301.     S.  C.  in  Error,   8  E.  &  B.  the  Divisional  Court,  that  an  action 

047.     So,  though  the  executor  of  for  money  had  and  received  was 

an   innkeeper  cannot  be  sued  in  maintainable  against  the  executor 

tort  for  the  loss  of  a  guest's  goods  of  the  under-sheriff  by  the  execu- 

(unless  under  stat.  3  &  4  Will.  IV.  tion  creditors  to  recover  the  sum 

c.  42,  s.  2,  x>ost,  p.  1607),  he  may  so  wrongfully  recovered  :  Glouces- 

be  sued  on  an  implied  assumpsit :  tershire  Banking  Co.  v.  Edwards, 

Morgan  v.   Rarey,   2  Fost.  &  F.  20  Q.  B.  D.  107.     See  also  Pack- 

283.  ington  v.  Culliford,  1  Roll.  Abr. 

(x)  Cro.    Car.    539.     Where   an  921,  tit.  Exors.  H.  pi.  2. 

z  z  2 
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profits  cannot  be  maintained  against  an  executor  or  adminis- 
trator (y)  :  yet  lie  is,  perhaps,  liable  in  au  action  for  use 
and  occupation  for  the  rent  up  to  the  day  of  the  demise  in 
the  action  of  ejectment  {z).  But  if  there  has  been  a  recovery 
in  ejectment,  it  is  clear  that  no  action  will  lie  against  the 
executor  for  use  and  occupation  for  the  rent  subsequent  to 
the  day  of  demise  laid  in  the  declaration ;  because,  having 
treated  the  holding  as  founded  on  trespass,  the  plaintiff 
cannot  afterwards  treat  it  as  founded  on  contract  (a)  :  And 
in  such  instances  the  simple  case  of  the  death  of  the  occupier 
will  not  sustain  a  bill  in  equity  for  an  account  of  mesne 
profits  under  the  bead  of  accident  (b) :  However,  an  account 
of  mesne  profits,  since  the  title  accrued,  was  decreed  against 
executors,  upon  a  special  ground,  that  the  plaintiff  was 
prevented  from  recovering  in  ejectment  by  a  rule  of  the 
Court  of  Law,  and  by  an  injunction  at  the  instance  of  the 
occupier  ;  who  ultimately  failed  both  at  law  and  in  equity  (c)  : 
And  in  the  case  of  Monypenny  v.  Bristow  (d),  the  widow 
of  a  testator,  with  the  acquiescence  of  his  heir,  was  let 
into  possession  of  certain  freehold  houses,  under  an  erroneous 
supposition  that  they  passed  by  the  Will  along  with  other 
property,  in  which  a  life  interest  was  devised  to  her  ;  and 
before  the  error  was  discovered  or  her  right  disputed, 
she  died :  On  a  bill  filed  by  the,  heir  against  her  personal 
representative,  praying  the  delivery  of  title  deeds  and 
an    account,    it    wras    held    by   Sir    J.    Leach,    M.R.,    and 

(y)  Pulteney  v.  Warren,  6  Ves.  and  laying  the  demise  before  the 

72,  86.     See  per  Bowen  and  Fry,  time  of  the  rent  accruing,  is  no 

L.JJ.,  in  Phillips  v.  Homfray,  24  bar  to  an  action  for  use  and  oc- 

C.  D.  439,  458.  cupation  ;    Cobb  v.    Carpenter,   2 

(;.)  6  Ves.  86.     Turner  v.  Came-  Campb.  14,  note  to  Balls  v.  West- 

ron's  Coalbrook  Company,  5  Exch.  wood  :  Secus,  semble,  if  the   ejecl- 

932.  ment    has    been    served    on    the 

(«)   Birch  v.   Wright,    1    Term  lessee  :  Jones  v.  Carter,  15  M.  & 

Eep.   378.     See   also   Pulteney  v.  W.  718. 

Warren,    6     Ves.     72,     87  ;    and  (b)  Pultenej'  v.  Warren,  6  Ves. 

Bridges  v.   Smyth,  5   Bing.    410.  88. 

S.  C.  2  Moo.  &  P.  740.     However,  (c)  Ibid.  72. 

the  mere  bringing  of  an  ejectment  (d)  2  Russ.  &  M.  117 
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afterwards  by  Lord  Brougham  on  appeal,  that  the  suit  was 
maintainable  for  the  rents  received  during  her  continuance  in 
possession  (e). 

So  an  action  of  waste  does  not  lie,  at  the  common  law, 
against  an  executor,  for  waste  committed  by  his  testator ; 
it  being  a  tort  which  dies  with  the  person  (/)  :  Nor  shall  an 


(e)  See  also  Caton  v.  Coles,  L.  K. 
1  Eq.  581. 

(/)  2  Inst.  302.  2  Roll.  Abr. 
828,  pi.  7.  2  Saund.  252,  note  to 
Green  v.  Cole.  A  bill  was  brought 
against  the  executors  of  a  jointress, 
to  have  satisfaction  out  of  assets 
for  permissive  waste  upon  the 
jointure  of  the  testatrix  :  But  by 
Cowper,  C,  "The  bill  must  be 
dismissed  ;  for  here  is  no  covenant 
that  the  jointress  shall  keep  the 
jointure  in  good  repair,  and  in  the 
common  case,  without  some  par- 
ticular circumstances,  there  is  not 
remedy  in  law  or  equity  for  per- 
missive waste  after  the  death  of 
the  particular  tenant  : "  Turner  v. 
Buck,  22  Vin.  Abr.  p.  523,  pi.  9, 
tit.  Waste  (s.  a.).  The  produce, 
proceeds,  or  value  of  waste,  equit- 
able or  legal,  committed  by  a 
tenant  for  life,  can  be  followed 
into  the  hands  of  his  executors, 
and  retaken  from  them.  If  he  has 
wrongly  cut  timber,  the  timber  or 
its  proceeds  or  value  can  be  fol- 
lowed. But  no  action  for  waste — 
permissive  or  voluntary — as  such 
lies  against  the  executors  of  a 
tenant  for  life.  By  non-repairing 
a  house,  or  by  ploughing  up 
ancient  meadow,  the  tenant  for 
life  may  have  indirectly  benefited 
himself  or  saved  his  own  pocket. 
But  neither  law  nor  equity  recog- 
nize in  this  indirect  benefit  which 
he  may  have  received  any  ground 
for  proceedings  against  his  execu- 


tors :  Phillips  v.  Homfray,  24  C.  D. 
439,  455.  The  liability  of  a  tenant 
for  life  for  permissive  waste  seems 
to  have  been  for  a  long  time  an 
open  question.  It  was  supposed 
that  there  was  a  passage  by  Lord 
Coke,  2  Inst.  145,  affirming  the 
liability,  and  Parke,  B.,  in  Yel- 
lowly  v.  Gower,  11  Exch.  274,  294, 
says,  speaking  of  permissive  waste  : 
"  We  conceive  that  there  is  no 
doubt  of  the  liability  of  tenants 
for  term  of  years,  for  they  are 
clearly  put  on  the  same  footing  as 
tenants  for  life,  both  as  to  volun- 
tary and  permissive  waste,  by  Lord 
Coke,  1  Inst.  53."  But  Kay,  J.,  in 
Me  Cartwright,  41  C.  D.  532,  points 
out  that  Coke's  words,  2  Inst.  145, 
only  include  permissive  waste 
where  there  is  an  obligation  to 
repair  ;  and  that  in  effect  he  says 
that  where  the  grantor  imposes 
the  obligation  to  repair,  it  is  waste 
to  allow  the  property  to  go  out  of 
repair.  And  the  learned  Judge 
further  refers  to  the  case  of  Powys 
v.  Blagrave,  4  De  G.  M.  &  G.  448, 
where  Lord  Cranworth,  L.  C,  said 
that  in  the  case  of  a  tenant  for  life 
even  legal  liability  for  permissive 
waste  was  very  doubtful,  and  de- 
cided most  certainly  that  in  equity 
no  interference  whatever  would  be 
made  on  the  ground  of  permissive 
waste  by  a  tenant  for  life.  This 
view  was  followed  by  Kay,  J.,  in 
the  above  mentioned  case,  who  ex- 
pressly held  that  the  estate  of  a 
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executor  be  chargeable  for  the  injury  done  by  his  testator  in 
cutting  down  another  man's  trees  :  But  for  the  benefit  arising 
to  his  testator  from  the  sale  or  value  of  the  trees,  he  shall  (//). 
Accordingly,  in  Powell  v.  Rees  (It),  it  was  held  that  an 
executor  is  liable  to  an  action  for  money  had  and  received 
by  his  testator,  for  coal  tortiously  taken  by  him  from  the 
plaintiff's  land,  if  the  testator  had  sold  it,  and  received  the 
money  :  And  this  although  no  direct  evidence  be  given  of 
the  actual  sum  received  on  the  sale,  if  the  jury  believe  the 
fact  of  the  sale.  So  Lord  Chancellor  Cowper  held,  in  the 
case  of  The  Bishop  of  Winchester  v.  Knight  (i),  that  the 
lord  of  a  manor  might  bring  a  bill  for  an  account  of  ore 
dug,  or  timber  cut  by  the  defendant's  testator :  And  his 
Lordship  observed,  that  it  would  be  a  reproach  to  equity,  to 
say,  where  a  man  has  taken  my  property,  as  my  ore  or 
timber,  and  disposed  of  it  in  his  lifetime,  and  dies,  that  in 
this  case  I  must  be  without  remedy :  And  his  Lordship 
further  remarked  that  it  was  true,  as  to  the  trespass  of 
breaking  up  meadow,  or  ancient  pasture  ground,  it  died  with 
the  person  ;  but  as  to  the  property  of  the  ore  or  timber, 
it  would  be  clear,  even  at  law,  if  it  came  to  the  executor's 
hands,  that  trover  would  lie  for  it ;  and  if  it  had  been  dis- 

legal  tenant  for  life  is  not  liable  an  action  of  tort   for  permissive 

for  permissive  waste,  after  having  waste   by  non-repair  of  the  pre- 

had  cited  to  him  Davies  v.  Davies,  mises  would  have  lain  at  common 

38  C.  D.  499,  in  which  Kekewich,  law  against  the  tenant  for  life  in 

J.,  held  that  a  tenant  for  years  is  her  lifetime,  and  consequently  lay 

liable   for   permissive  waste,   and  under  3  &  4  Will.  IV.  c.  42,  s.  2, 

apparently  therefore   would   bave  if  brought  within  the  period   of 

held  that  a  tenant  for  life  was  in  limitation,    against    her    executor 

the  same  position.     The  liability  after  her  death.      See   also   Bat- 

of  a  tenant  for  life  for  permissive  thyany  v.  Walford,  36  C.  D.  269. 
waste  where  there  is  an  obligation  (</)  Hambly  v.  Trott,   1   Cowp. 

to  repair  has  never  been  doubted,  376,  by  Lord  Mansfield. 
and  thus  in  "Woodhouse  v.  Walker,  (7i)  7  A.  &  E.  426. 

5  Q.  B.  D.  404,  where  a  devise  of  (i)  1  P.  Wms.  406.     See  Powell 

premises  for  life  provided  that  the  v.  Aiken,  4  K.  &  J.  352,  per  Wood, 

tenant  for  life   should    keep   the  V.-C. 
premises  in  repair,  it  was  held  that 
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posed  of  in  the  testator's  lifetime,  the  executor,  if  assets  are 
left,  ought  to  answer  for  it.  So  if  a  man  commits  equitable 
waste,  and  dies,  as  where  tenant  for  life  without  impeachment 
of  waste,  and  as  such  having  a  right  at  law  to  cut  timber  on 
the  estate,  and  a  property  in  the  trees,  abuses  that  power, 
by  cutting  ornamental  trees,  or  trees  not  ripe  for  cutting, 
a  Court  of  Equity  has  jurisdiction  to  make  the  personal 
representatives  of  the  party,  who  has  committed  such  waste, 
accountable  for  the  produce  of  it  (k).  But  a  Court  of  Equity 
will  not  direct  an  account,  against  the  executor  or  adminis- 
trator of  tenant  for  life  without  impeachment  of  waste,  of 
dilapidations  permitted  by  him  in  and  about  the  mansion- 
house  (/). 

Again,  an  action  would  not  lie  against  the  executor  of  a 
parishioner,  by  whom  tithes  were  subtracted,  to  recover  the 
treble  value  under  the  statute  of  Edward  the  Sixth,  even 
although  the  testator  were  a  lessee  for  years  so  that  his  estate 
came  to  his  executor ;  for,  being  founded  on  a  personal  tort, 
it  died  with  the  person  (m).  But  the  executor  would  have 
been  liable  in  another  form  of  proceeding  ;  for  the  tithes, 
when  severed,  belonged  to  the  tithe-owner ;  and  the  case, 
therefore,  fell  within  the  principle  that  where  property  is 
acquired  which  benefits  the  testator,  an  action  for  the  value 
of  the  property  shall  survive  against  the  executor  (/*). 

It  may  here  be  mentioned  that  the  personal  representative 
of  the  mother  of  a  bastard  child  is  not  liable  for  necessaries 
supplied  to  the  child  after  her  death  (o). 

And  now  by  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  after  reciting  3  &  4  Will.  4, 
that  there  is  no  remedy  provided  by  law  for  certain  wrongs 
done  by   a   person   deceased   in   his  lifetime  to  another,  in 

(k)  Lansdowne  r.  Lansdowne.  1  Moreton  v.  Hopkins,  2  Keb.  502. 

Madd.  116.  Com.  Dig.  Admon.  (B.  15). 

(I)  Lansdowne  v.  Lansdowne,  1  («)  By  Lord  Eldon,  in  Pulteney 

J.  &  W.  522.  v.  Warren,  6  Yes.  89,  90. 

(m)  Wentw.  Off.  Ex.  254,  14th  (o)  Ruttinger  v.  Temple,  4  Best 

edit.     Holl  v.  Bradford,  1  Sid.  88.  &  Sm.  491. 
Weekes  v.   Trussell,   1    Sid.   181. 
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actions  may  be 
brought  against 
executors  for 
an  injury  to 
property  real 
or  personal,  by 
the  testator, 
committed  six 
months  before 
his  death  : 

within  what 
time  to  be 
brought. 


respect  of  his  property,  real  or  personal ;  for  remedy  thereof 
it  is  enacted,  "  that  an  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  against  the 
executors  or  administrators  of  any  person  deceased  for  any 
wrong  committed  by  him  in  his  lifetime  to  another  in  respect 
of  his  property,  real  or  personal,  so  as  such  injury  shall  have 
been  committed  within  six  calendar  months  before  such 
person's  death  {p),  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  adminis- 
trators shall  have  taken  upon  themselves  the  administration 
of  the  estate  and  effects  of  such  person ;  and  the  damages  to 
be  recovered  in  such  action  shall  be  payable  in  like  order  of 
administration  as  the  simple  contract  debts  of  such  person." 

It  was  held  in  the  case  of  Powell  v.  Ilecs  (q),  where  coal 
had  been  tortiously  taken  from  the  plaintiff's  land  by  an 
intestate,  who  had  sold  it  and  received  the  money,  and  part 
had  been  raised  more  than  six  months  before  his  death,  and 
part  within  six  months,  that  the  plaintiff  might  bring  tres- 
pass, under  this  statute,  against  the  administrator,  for  so 
much  as  was  raised  within  the  six  months,  and  also  money 
had  and  received  for  so  much  as  was  raised  before  (?•) ; 
the  acts  being  distinct,  and  therefore  the  two  actions  not 
incompatible. 

In  Richmond  v.  Nicholson  (s),  which  was  an  action  of 
trover  for  a  watch  against  the  defendant,  as  the  executor  of 
one   Harriet    Pieeves,    the    declaration   stated    that   Harriet 


(j))  Where  the  plaintiff  brought 
his  action  for  damages  and  an 
injunction  against  the  firm  of  T.  & 
Co.  for  fouling  a  stream  which 
caused  no  benefit  to  the  defendants, 
and  the  firm  consisted  of  T.  alone 
who  died  more  than  six  months 
after  the  commencement  of  action, 
and  the  action  was  continued 
against  his  executors,  it  was  held 
that,  T.  having  died  more  than  six 
months  after  the  commission  of 
the  acts  complained  of,  no  action 


either  for  damages  or  injunction 
could  be  maintained  against  his 
executors  although  the  action  had 
been  commenced  in  the  lifetime  of 
the  testator  and  although  the 
executors  continued  the  business 
in  the  name  of  the  firm.  Kirk  v. 
Todd,  21  C.  D.  484. 

(q)  7  A.  &  E.  426.  Ante,  p. 
1606. 

(r)  Ante,  p.  1606. 

(s)  8  Scott,  134. 


Ch.  i.  §  i.]     Upon  the  Acts  of  the  Deceased.  1609 

Reeves  died  on  the  27th  March,  1839,  and  alleged  a  con- 
version by  her  within  six  calendar  months  next  before  her 
decease  :  The  defendant  pleaded,  that  Harriet  Reeves  was 
not  guilty  within  six  calendar  months  before  the  time  of  her 
death  :  It  appeared  on  the  trial  that  the  watch  had  been  given 
by  Harriet  Reeves  to  one  Spencer,  in  September,  1837 ;  that 
Spencer  redelivered  ifc  to  her  in  March,  1838,  for  the  purpose 
of  its  being  pawned  by  her ;  that,  on  its  being  demanded  by 
the  plaintiff  in  December,  1838,  Harriet  Reeves  said,  "I 
shall  not  talk  to  you  any  more,  but  shall  see  my  solicitor :  " 
She  died  in  March,  1839  :  And  the  Court  of  Common  Pleas 
held,  that  this  was  sufficient  evidence  of  a  conversion  within 
six  months  before  her  death. 

In  conclusion  of  this  branch  of  the  subject,   it   may  be  Liability  of 
mentioned,  that  an  action  on  the  case  lies,  by  the  custom  of  rector*0*" 
England,  as  it  is  sometimes  expressed,  but  to    speak  more  for  clilapida- 

tions. 

correctly,  by  the  common  law,  against  the  executors  of  a 
parson,  vicar,  or  other  ecclesiastical  person,  at  the  suit  of  his 
successor,  for  dilapidations  of  the  houses  or  buildings  upon 
his  spiritual  benefice  (t).  So  an  action  for  dilapidations  of 
a  prebendal  house  may  be  maintained  by  a  succeeding  pre- 
bendary against  the  executor  of  his  predecessor  (u).  The 
law  is  the  same  as  to  a  perpetual  curate  (x).  And  such  an 
action  is  maintainable  where  the  hedges  and  fences  beloneinff 
to  the  glebe,  are  left  in  a  state  of  decay,  or  where  there  has 
been  a  felling  of  timber  growing  thereon,  otherwise  than  for 
repairs  or  fuel  (y).  But  it  will  not  lie  in  respect  of  pulling 
down  a  building  on  the  rectory  and  substituting  another  in 
a  different  part,  unless  the  value  of  the  estate  be  impaired,  the 
burthens  on  it  increased,  or  the  evidence  of  title  impaired  (s). 

(t)  Wentw.   Off.   Ex.  255,  14th  have  been,  if  the  grantee  was  exe- 

edit.     And  by  stat.  13  Eliz.  c.  10,  cntor  of  the  grantor. 

s.  2,  if  any  spiritual  person  frau-  (it)  Radcliffe  v.  D'Oyly,  2  T.  E. 

dulently   grants    away  his   goods,  630,  637. 

&c,  so  as  nothing  be  left  to  his  (x)  Mason  v.  Lambert,  12  Q.  B. 

executors,   such  grantee   shall  be  795. 

liable  to  the  successor's  suit  in  any  (y)  4  B.  &  Adol.  830. 

Court   Ecclesiastical,  as  he  might  (z)  Huntley  v.  Russell,  13  Q.  B. 
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Moreover,  neglect  to  cultivate  the  glebe  land  in  a  husband- 
like  manner  is  not  a  dilapidation  for  which  the  executors 
of  an  incumbent  are  liable  (a).  Nor  will  an  action  lie  for 
digging  gravel  in  the  glebe  (b).  Formerly,  indeed,  it  was 
doubted  whether  any  action  at  law,  or  elsewhere  than  in  the 
Spiritual  Court,  would  lie  for  dilapidations,  even  by  a  suc- 
ceeding rector,  &c,  against  his  predecessor  who  had  vacated 
by  cession  or  otherwise  (c)  :  but  that  point  was  determined 
in  Jones  v.  Hill,  2  Wm.  &  M.  (d) :  And  the  Temporal  Courts 
having  once  taken  cognizance  of  such  matters,  it  should  seem 
that  the  action  was  considered  to  lie  against  the  executors  of 
a  deceased  rector,  &c,  from  the  necessity  of  the  thing ;  and 
it  is  at  this  day  of  common  occurrence  (e).  If  the  successor 
dies,  without  having  enforced  the  right  of  action,  it  survives 
to  his  executor,  who  being  himself  liable  to  the  third  incum- 
bent for  the  whole  of  the  dilapidations  existing  at  the  death 
of  his  own  testator,  may  recover  from  the  executor  of  the  first 
incumbent  for  so  much  of  them  as  occurred  during  the  first 
incumbency  (/). 

The  reason  for  the  liability  of  the  executor  or  administra- 
tor for  such  dilapidations  was  thus  stated  by  Lord  Chief 
Justice  Willes,  in  Sollers  v.  Lawrence  (g),  "  Because  it  is  not 
considered  as  a  tort  in  the  testator,  but  as  a  duty  which  he 
ought  to  have  performed  ;  and  therefore  his  representatives, 
so  far  as  he  left  assets,  shall  be  equally  liable  as  himself: 
And,  for  this  reason,  it  is  not  contrary  to  the  rule,  that  actio 
personalis  (which  is  always  understood  of  a  tort)  moritur  cum 
persona.'''  It  is  observable,  however,  that  this  action  is  in 
form  an  action  on  the  case  in  tort ;  and  that  it  could  not  pos- 

572.     See  further  S.  C,  as  to  what  Off.  Ex.  p.  255,  14th  edit,  that  the 

are  acts  of  Waste,  for  which  this  executors  are  liable,  by  the  spiritual 

action  lies.  or  ecclesiastical  law. 

(a)  Bird  v.  Ralph,  4  B.  &  Adol.  (d)  3  Lev.  268. 

826.  (e)  See  the  judgment  of  Buller,  J., 

(b)  Ross  v.  Adcock,  L.  R.  3  C.  P.  in  Radclitfe  v.  D'Oyly,  2  T.  R.  637. 
655.  (/)  Bunbury  v.  Hewson,  3  Exch. 

(c)  Seethe  observation  of  Buller,  558. 

J.,  2  T.  R.  637.  It  is  said  in  Went.  [g)  Willes,  421. 
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sibly  be  framed  in  assumpsit,  as  on  a  contract ;  for  the  plain- 
tiff must  be  the  succeeding  rector,  &c,  who  cannot  be  known 
until  after  the  death  of  the  predecessor,  and  of  course  could 
not  contract  with  him  :  It  is  clearly  an  exception  to  the 
general  rule  that  no  action  will  lie  against  an  executor  to 
which  his  testator  was  not  liable,  for  the  testator  never  can 
be  liable,  inasmuch  as  during  his  life  there  is  no  person  who 
can  sue.  For  the  same  reason  this  action,  however  anomalous 
in  other  respects,  is  not  contrary  to  the  rule,  that  actio  per- 
sonalis moritur  cum  persona;  an  action  cannot  be  said  to 
die,  which  never  had  nor  could  have  had  existence.  It  seems, 
therefore,  not  to  be  quite  correctly  stated,  that  "  the  executor 
shall  be  equally  liable  as  the  testator." 

The  liability  of  the  representatives  of  a  deceased  incumbent  34  &  35  Vict. 

c   43  (Eccle- 

to  answer  for  dilapidations  is  now  governed  by  Stat.  34  &  35  siastical 
Vict.  c.  43  [Ecclesiastical  Dilapidations  Act,  1871].  By  this  ^1871)"" 
Act  the  bishop  within  three  calendar  months  directs  the 
diocesan  surveyor  to  inspect  the  premises  and  report  what 
sum,  if  any,  is  required  to  make  good  the  dilapidations  (/<) 
(sect.  29).  The  surveyor  sends  a  copy  of  his  report  to  the 
bishop,  new  incumbent  and  the  representatives  of  the  late 
incumbent  (sect.  30),  to  which  report  opportunity  to  object 
is  given  (sects.  32 — 33).  The  bishop  makes  an  order  stating 
the  repairs  and  their  cost,  for  which  such  representatives  are 
liable,  and  a  copy  of  such  order  is  delivered  to  them  (sects.  34 
and  35).  The  sum  stated  in  the  order  as  to  the  cost  of 
repairs  is  a  debt  due  from  the  representatives  of  the  late 
incumbent  and  is  recoverable  in  law  or  in  equity  (h)  (sect.  36). 
No  sum  is  recoverable  for  dilapidations  in  respect  of  any 
benefice  unless  the  claim  for  such  sum  is  founded  on  an 
order  made  under  the  provisions  of  the  Act  (sect.  53). 

An  allotment  made  to  a  vicar  in  lieu  of  tithes,  under  an 
Inclosure  Act,  is  subject  to  the  law  and  custom  of  England, 

(h)    The     sum    stated     in    the  of  the  assets  of  the  late  incumbent 

Bishop's    order    as    the     cost     of  pari  2^ssu  with  the  debts  of  his 

repairs  is   under  sect.  36,  a  debt  other  creditors.  Re  Monk,  35  C.  D. 

payable  to  the  new  incumbent  out  583.     See  ante,  pp.  876,  877. 
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as  to  dilapidations,  equally  with  the  ancient  glebe;  and  if, 
when   he  comes  into  it,  there  are  fences  upon  it  which  he 
ought  to  repair,  hut  he  dies    leaving  them  unrepaired,  his 
executors  are  liable  at  the  suit  of  his  successor  (i). 
Extent  to  It   may   be   convenient   to  investigate,  in  this  place,  the 

which  executor  ,  .  ,      ,.  ,  -,      .    .    ,  r  , 

ofadminis-  extent  to  which  the  executor  or  administrator  ol  a  rector, 
SSbfefOT*01  &c->  is  liable  for  dilapidations.  In  Percival  v.  Cooke  (k), 
dilapidations.  Best,  C.  J.,  expressed  an  opinion  at  nisi  jprius,  that  the 
representatives  of  a  prior  incumbent  are  only  liable  for  such 
repairs  as  an  outgoing  tenant  would  be  bouud  to  perform, 
and  not  for  complete  and  finished  repairs  (I).  In  Wise  v. 
Metcalfe  (m),  the  subject  was  fully  considered  by  the  Court  of 
King's  Bench  :  and  the  Judges  of  that  Court  were  of  opinion 
that  the  incumbent  is  bound  to  maintain  the  parsonage 
(which  must  be  assumed  to  be  suitable  in  point  of  size,  and 
other  respects,  to  the  benefice)  and  also  the  chancel,  and  to 
keep  them  in  good  and  substantial  repair,  restoring  and  re- 
building, when  necessary,  according  to  the  original  form, 
without  addition  or  modern  improvement  (n)  ;  and  that  he  is 
not  bound  to  supply  or  maintain  anything  in  the  nature  of 
ornament,  to  which  painting  (unless  necessary  to  preserve 
exposed  timbers  from  decay)  and  whitewashing  and  papering 
belong :  And  that  on  this  principle  the  damages  must  be 
calculated  in  an  action  for  dilapidations  against  the  executor 
or  administrator  of  a  deceased  rector  by  the  successor. 

The  successor  may  have  separate  actions  against  the  execu- 


(i)  Bird  v.  Ralph,  2  Adol.  &  Ell.  timber,  which   could  be  got  from 

773.     1  Nev.  &  M.  415.  the  glebe  :  Bunbury  v.  Hewson,  3 

(k)  2  Car.  &  P.  460.  Exch.  558. 

(0  And    his    Lordship  in   that  (m)  10  B.  &  C.  299. 

case  expressed  his  further  opinion,  (n)  In  North  v.  Baker,  3  Phillim. 

that  the  executors  were  entitled  to  309,  Sir   John   Nicholl  intimates 

be  allowed,  in  such  estimate,  for  that,  in  some  cases,  the  thorough 

timber  which  the  late  incumbent  repair  of  old   building  is  not  all 

might  have  cut  and  used  in  such  to  fall  on  one  incumbent.     As  to 

repairs,  and   which  his   successor  when  the  incumbent  may  remove 

had  used  for  that  purpose.     See  hothouses,  see  Martin  v.  Roe,  7  E. 

also    Accord.,    as     to     stone    and  &  B.  237. 
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tor  or  administrator  of  the  late  rector,  for  dilapidations  to 
different  parts  of  the  rectory  (o). 

It  has  been  the   constant  habit  of  Courts  of  Equity  to  Liability  of 
charge  persons  in  the  character    of  trustees  with  the  con-  breaches  of 
sequence  of  a  breach  of  trust,  and  to  charge  their  represen-  testator 
tatives  also ;  whether  they  derive  benefit  from  the  breach  of 
trust  or  not  (p). 


It  may  here  be  observed,  that  if  an  action  is  brought 
against  an  administrator  for  a  breach  of  a  covenant  made  by 
the  deceased,  it  cannot  be  pleaded  in  bar  that  the  defendant 
took  out  administration  at  the  request  of  the  plaintiff,  and 
on  his  promise,  not  under  seal,  that  he  would  not  charge,  or 
seek  to  charge,  the  defendant  as  administrator  or  otherwise 
with  any  breaches  of  the  covenant  in  question  (q). 


(o)  Young  v.  Munby,  4  M.  &  S. 
183. 

(j>)  Adair  r.  Shaw,  1  Sch.  & 
Lef.  272.  Montford  v.  Cadogan, 
17  Ves.  489.  Walsham  v.  Stain- 
ton,  1  De  G.  J.  &  S.  678.  1  H.  & 
M.  322.  If  a  trustee  commit  a 
breach  of  trust,  and  the  conse- 
quences of  it  do  not  occur  until 
after  his  death,  his  estate  is  liable, 
though  if  redress  had  been  sought 
in  respect  of  that  breach  of  trust 
it  was  reparable  in  his  lifetime. 
And  this  is  true  as  well  in  the  case 
of  wilful  default  as  of  an  active 
breach  of  trust.  Devaynes  v. 
Robinson,  24  Beav.  86,  95.  A 
testator  entitled  to  shares  in  a 
company  with  unlimited  liability, 
directed  his  executors  to  convert 
his  estate  with  all  convenient 
speed.  P.,  one  of  these  executors, 
died  a  year  and  five  weeks  after  the 
testator.  The  shares  were  not  con- 
verted,  and    about  fifteen    years 


afterwards  the  company  was  wound 
up,  and  the  surviving  executors 
being  placed  on  the  list  of  con- 
tributories,  paid  a  large  sum  out  of 
the  estate  for  calls.  A  bill  was 
filed  against  the  surviving  execu- 
tors and  the  executors  of  P.  to  make 
them  liable  for  the  loss.  P.'s  exe- 
cutors did  not  answer,  nor  did  they 
in  evidence  give  any  reason  why 
conversion  had  not  taken  place 
within  a  year  from  the  testator's 
decease  :  and  it  was  held  (affirming 
Stuart,  V.-C),  that  P.'s  estate 
was  liable  for  all  loss  occasioned 
to  the  testator's  estate  by  the 
omission  to  sell  the  shares  within 
a  year  :  and  that  as  P.'s  executors 
had  not  suggested  hy  answer  or 
evidence  any  reason  for  the  delay, 
no  inquiry  could  be  directed  on 
the  subject.  Grayburn  v.  Clarkson, 
L.  R.  3  Ch.  605. 

((/)  Harris  v.  Goodwyn,  2  M.  & 
Gr.  405.     Perhaps  the   defendant 


It  is  no  bar  to 
an  action 
against  an 
administrator 
on  a  covenant 
made  by  the 
deceased  that 
the  defendant 
took  out 
administration 
on  a  parol 
promise  of  the 
plaintiflf  that 
he  would  not 
sue. 
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Debts?  of 
record  : 


Statutes  and 
recognizances 


SECTION  II. 

Of  particular  instances  where  the  Executor  or  Administrator 
is  liable  icith  respect  to  the  Acts  of  the  Deceased. 

In  the  preceding  section,  it  has  been  attempted  to  collect 
the  principal  cases  illustrative  of  the  general  principle  as  to 
the  liability  of  executors  and  administrators  with  respect  to 
claims  which  might  be  enforced  against  the  deceased  himself, 
if  he  were  living  :  It  remains  to  advert  to  some  particular 
instances  in  which  such  liability  has  been  established. 

First,  as  to  debts  of  record.  The  executor  or  administrator 
is  bound,  as  far  as  he  has  assets,  to  satisfy  all  judgments 
recovered  against  the  testator  or  intestate,  without  regard  to 
the  circumstance  whether  a  judgment  was  founded  on  a  cause 
of  action  which  would  not  have  survived  his  death  :  Thus, 
although  the  executor  of  a  sheriff  is  not  liable  to  be  sued  for 
an  escape  permitted  by  his  testator  (r),  yet,  if  judgment  was 
recovered  for  such  escape  against  him  in  his  lifetime,  his 
executor  is  liable  upon  the  judgment  (s). 

An  executor  or  administrator  is  also  liable  upon  all  statutes 
and  recognizances  entered  into  by  the  deceased  (t)  ;  and  upon 
all  the  inferior  debts  of  record  of  the  deceased,  as  fines 
imposed  by  the  Justices  at  Westminster,  or  at  assizes,  or 
quarter  sessions,  or  by  commissioners  of  sewers  or  of  bank- 
rupts, by  stewards  in  leets,  or  the  like  (u). 


liability  of  In  the  case  of  a  joint  contract,  where  several  contract  on 

joint  contracts    *ne  same  part,  if  one  of  the  parties   die,  his   executor   or 

of  testator  : 


might  have  been  relieved  by  appli- 
cation to  the  Court  to  restrain  the 
action  :  Per  Tiudal,  C.  J.,  ib.  418  : 
Since  the  Judicature  Act,  1873 
(s.  24  (5)  )  any  such  relief  must  be 
sought  by  raising  any  equity  as  a 
defence  in  the  action. 

(?•)  See  ante,  p.  1601. 

(.?)  "VVhitacres  v.   Onsley,  Dyer, 


322,  a.  b. 

(t)  It  seems  to  have  been  once 
doubted  whether  the  executor  of 
the  conusor  of  a  statute  merchant 
■was  liable  :  See  Wentw.  Off.  Ex. 
c.  11,  p.  243,  14th  edit, 

{ii)  Went.  Off.  Ex.  c.  11,  p. 
240  :  but  see  Anon.  Cro.  Jac.  219. 
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administrator  is  at  law  discharged  from  all  liability,  and  the 
survivor  or  survivors  alone  can  be  sued  (x)  :  And  if  all  the 
parties  are  dead,  the  executor  of  the  survivor  is  alone  liable  : 
Thus,  if  two  retain  an  attorney,  and  both  die,  the  executor  or 
administrator  of  the  survivor  only  shall  be  charged,  and  not 
the  executors  of  both  :  for  a  personal  contract  survives  of  both 
parties  ;  otherwise  of  real  contracts,  as  warranty  :  and  there- 
fore, where,  in  an  action  against  the  executors  of  both,  they 
pleaded  jointly,  and  judgment  was  given  for  the  attorney,  it 
was  stayed  on  motion,  because  the  executor  of  the  survivor 
only  was  chargeable,  notwithstanding  the  pleading  and  admis- 
sion of  the  parties  (y). 

So  in  debt  upon  bond,  it  appeared  upon  oyer  that  A.,  B., 
and  C.  were  bound  jointly,  and  that  A.  was  dead ;  whereas 
the  action  was  brought  against  his  executor  and  the  other 
two  :  Upon  demurrer,  the  Court  were  of  opinion,  that  the 
action  was  not  well  brought :  for  by  the  death  of  one  of  the 
obligors,  his  executor  is  wholly  discharged  (z). 

If  a  testator  being  a  sole  defendant  dies  before  judgment  Where  testator 
by  Order  XVIL,  r.  1  (R.  S.  C,  1883),  if  the  cause  of  defendant  dies 
action  survive  or  continue,  that  is  to  say,  if  it  does  not  fall  before  JudS" 

inent. 

within  the  rule  actio  personalis  moritur  cum  jicrsona,  the 
action  shall  not  abate,  but  the  plaintiff  may,  under  Rule  4  of 
the  same  order,  obtain  an  order  that  the  personal  repre- 
sentative of  the  deceased  be  added  as  a  party.  This  order,  it 
seems,  may  be  obtained  ex  parte. 

(x)  Godson  v.  Good,   2   Marsh.  Sim.  639.     And  this  is  so   even 

300,   by   Gibbs,   Ch.   J.    S.    C.    6  though  the  covenant  he  contained 

Taunt.  594.     No  particular  words  in  a  demise  to  two  as  tenants  in 

are  necessary  to  constitute  a  cove-  common  :  White   v.  Tyndall,   vhi 

nant  of  either  kind  (that  is  to  say,  sup. 

either  joint   or   several).     If  two  (y)  Hamond  v.  Jethro,  2  Brownl. 

covenant  generally  for  themselves  99.    See  also  Calder  v.  Rutherford, 

without  any  words  of  severance,  or  2    Brod.  &   Bing.  302.      Slater  v. 

that  they  or  one  of  them  shall  do  Wheeler,  9  Sim.  156. 
such   a  thing,    a  joint   charge  is  (z)  Osborne  v.  Crosbern,  1  Sid. 

created.       White    v.   Tyndall,  13  238.     See  also  Towers  v.  Moor,  2 

A.  C.  263,  269.     Levy  v.  Sale,  37  Vern.  99.     Richardson  v.  Horton, 

L.  T.  709.     Clarke  v.  Bickers,  14  6  Beav.  185. 
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Where  testator 
a  sole  defen- 
dant dies  after 

judgment. 


Where  one  of 
several  defen- 
dants dies  be- 
fore judgment. 


If  a  testator,  sole  defendant,  die  after  judgment,  then  by  the 
common  law  the  plaintiff  could  issue  execution  against  the 
goods  of  the  testator  without  any  order,  if  the  judgment  were 
recovered  within  a  year  before  his  death  (a).  But  now,  by 
Order  XLIL,  r.  23,  if  any  change  has  taken  place  by  death  in 
the  parties  liable  to  execution,  leave  must,  it  would  seem,  be 
obtained  to  issue  execution  (b)  against  the  goods  of  the 
testator.  This  order  must,  it  would  seem,  be  obtained  on 
notice  to  the  executor  (c). 

If  one  of  several  defendants  on  a  joint  cause  of  action  die 
before  judgment  then  it  would  seem  that  in  a  personal  action 
the  estate  of  the  dead  man  is  discharged  from  liability  ((/),  for 
if  two  enter  into  a  joint  bond,  and  one  die  at  any  time  before 
judgment,  the  survivor  shall  be  charged  alone  (e).  And  if 
one  of  two  defendants  dies  after  judgment,  and  the  plaintiff 


(a)  Wheatley  v.  Lane,  1  Savmd. 
285. 

(b)  Equitable  execution  is  not 
"  execution  "  within  the  meaning 
of  this  rule.  What  is  commonly 
called  equitable  execution  is  not  in 
fact  execution,  but  equitable  relief, 
which  is  granted  because  there  is  a 
hindrance  in  the  way  of  execution 
at  law,  and  it  is  subject  to  the 
ordinary  rule  that  equitable  relief 
can  be  granted  only  when  proper 
parties  are  before  the  Court. 
Assuming,  therefore,  that  execution 
at  law  can  be  issued  against  the 
estate  of  a  deceased  person  without 
any  leave  of  the  Court  (as  to  which 
quaere)  a  receiver  by  way  of  equi- 
table execution  cannot  be  appointed 
of  the  estate  in  the  absence  of  the 
persons  on  whom  the  estate  has 
devolved.  Order  XVII.  r.  1,  does 
not  keep  an  action  alive  as  against 
the  estate  of  a  deceased  party  unless 
the  estate  has  devolved  on  some  one 
who  is  a  party  to  the  action.  Ee 
Shephard,  43  C.  D.  131. 


(c)  Re  Shephard,  ubi  sup. 

(d)  By  sect.  136  of  the  Common 
Law  Procedure  Act,  1852,  it  was 
enacted  that  :  "  If  there  be  two  or 
more  plaintiffs  or  defendants,  and 
one  or  more  of  them  should  die,  if 
the  cause  of  such  action  shall 
survive  to  the  surviving  plaintiff  or 
plaintiffs,  or  against  the  surviving 
defendant  or  defendants,  the  writ 
or  action  shall  not  be  thereby 
abated,  but  such  death  being 
suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of 
the  surviving  plaintiff  or  plaintiffs 
against  the  surviving  defendant  or 
defendants."  And  now  it  would 
seem  that  in  such  a  case  the  action 
would  by  virtue  of  Order  XVII. 
r.  1,  proceed  as  against  the  de- 
fendant on  whom  the  whole  lia- 
bility had  devolved  by  survivorship) 
without  the  necessity  of  obtaining 
any  order. 

(e)  Lampton  v.  Collingwood,  4 
Mod.  315. 
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elects  to  take  execution  against  the  personalty,  the  execution 
must  be  against  the  survivor  alone  (/)  :  So  a  release  given  by 
the  obligee  to  the  representatives  of  the  deceased  obligor  is  no 
answer  to  an  action  against  the  survivor  (g). 

And  if  one  of  several  defendants  on  a  joint  cause  of  action  When  one  of 

several  cIgigii* 

die  after  judgment,  it  would  seem  that  Order  XLIL  r.  23  dants  dies 
(R.  S.  C,  1883),  will  not,  except  as  against  the  land  of  the  1^1tjudg' 
deceased  (/*),  apply,  because,  as  we  have  seen,  if  one  of  two 
defendants  die  after  judgment  and  the  plaintiff  elects  to  take 
execution   against    the    personalty,    the  execution   must   be 
against  the  survivor  alone. 

And  in  the  same  way,  although  it  is  provided  by  Order  XVII. 
r.  1  (R.  S.  C,  1883),  that  whether  the  cause  of  action  survive 
or  not,  there  shall  be  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues  of  fact 
and  the  judgment,  but  that  the  judgment  may  in  such  a  case 
be  entered  notwithstanding  the  death,  so  that  if  one  of  two  or 
more  defendants  dies  between  verdict  and  judgment,  judgment 
may  be  entered  on  taking  the  proper  steps  under  Order  XVII. 
r.  2  and  r.  4,  against  the  deceased  defendant,  even  though  the 
cause  of  action  fall  within  the  rule  actio  personalis  moritur 
cum  persona,  yet  it  would  seem  that,  if  the  cause  of  action  be 
joint,  there  is  nothing  in  this  Order  to  enable  the  action  to 
continue  against  any  other  than  the  surviving  defendant. 

But  if  the  contract  be  several,  or  joint  and  several,  the 
executor  of  the  deceased  contractor  may  be  sued  at  law  in  a 
separate  action  (i) :  but  he  cannot  be  sued  jointly  with  the 

(/)    If  he   takes  out  execution  execution   against  the    land   of  a 

upon  the  real  lien,  the  charge  must  deceased  judgment  debtor    on    a 

be  equally  against  the  survivor  and  joint  cause  of  action,  leave  to  issue 

the  real  representative  of  the  de-  an  elegit  must  be  obtained,  it  would 

ceased  ;    for    though    a    personal  seem,  on  notice  to  the  heir.     See 

execution  survives,  a  real  does  not :  Ord.  XLIL  r.  23. 

Sir  W.  Harbert's  case,  3  Co.  14,  a.  (i)  May  v.  Woodward,  1  Freem. 

2  Saund.  51,  note  (4)  to  Trethewy  248.     As  to  what  words  will  con- 

v.  Ackland.  stitute  a  joint  and  several  bond, 

(g)  Ashbee  v.  Pidduck,   1  M.  &  see  Tipping  v.  Coates,  18  Beav.  401. 

W.  564.  White  v.  Tyndall,  13  A.  C.  263. 

(h)    If    it    is    sought    to    have 
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survivor ;  because  one  is  to  be  charged  de  bonis  testatoris,  the 
other  de  bonis  propriis  (k). 

With  regard  to  the  liability  in  Equity  of  the  executor   of 
the  deceased  joint  contractor,  it  is  completely  settled  that 

deceased  joint    j     ^Q  cage  0f  a  partnership   debt,   although    at   law,   upon 

contractor.  * 

the  death  of  a  partner,  the  remedy  against  his  executors  is 
extinguished  (inasmuch  as  a  partnership  contract  is  joint), 
yet  they  may  be  sued  in  equity  (I).  And  after  much  conten- 
tion it  is  now  settled  that  the  joint  creditor  may,  in  the  first 
instance,  resort  to  the  assets  of  the  deceased  partner,  leaving 
it  to  the  personal  representatives  of  the  deceased  partner 
to  take  proper  measures  for  recovering  what,  if  anything, 
shall  appear  upon  the  partnership  accounts  to  be  due  from  the 
surviving  partner  to  the  estate  of  the  deceased  partner  (m). 


(k)  Hall  v.  Huffam,  2  Lev.  228. 

(I)  Vulliamy  v.  Noble,  3  Meriv. 
619.  Winter  v.  Innes,  4  My.  & 
Cr.  109.  See  Holme  v.  Hammond, 
L.  R.  7  Ex.  218.  This  rule  is 
applicable  to  the  case  of  the  death 
of  one  of  two  executors  carrying 
on  their  testator's  trade,  in  that 
character,  and  in  the  ordinary 
course  of  the  business  accepting  a 
bill  of  exchange  describing  them- 
selves simply  as  executors  of  their 
testator  :  Liverpool  Borough  Bank 
v.  Walker,  4  De  G.  &  J.  24,  in 
which  case  the  estate  of  the 
deceased  executor  was  held  liable. 
It  is  to  be  observed  that  in  cases 
of  joint  contracts  there  is  no 
difference  between  Law  and  Equity, 
except  in  the  single  case  of  the  death 
of  one  of  the  parties  to  a  joint 
contract,  where  the  contract  was 
such  that  the  maxim  inter  merca- 
toresjus  accrescendi  locum  non  liabet 
applied  :  per  Lord  Blackburn,  Ken- 
dall v.  Hamilton,  4  A.  C.  504,  545. 

(m)  Devaynes  v.  Noble,  1  Meriv. 
530.     Wilkinson  v.  Henderson,  1 


M.  &  K.  582.  The  surviving  part- 
ners are  necessary  parties  to  a 
creditor's  suit  against  the  assets  of 
the  deceased  :  Hills  v.  McRae,  9 
Hare,  297.  In  Brown  v.  Gordon, 
16  Beav.  310,  Romilly,  M.  R,  said, 
that  the  debt  though  gone  at  law, 
remains  due  in  equity,  because 
equity  considers  it  to  be  unjust 
that  where  two  or  more  persons 
are  jointly  liable,  the  death  of  one 
should  throw  the  whole  debt  on 
the  others,  and  exonerate  his 
estate.  In  Ridgway  v.  Clare,  19 
Beav.  Ill,  the  same  learned  Judge 
took  occasion  to  express  his  opinion 
as  to  the  mode  in  which  the  Court 
administers  assets  in  cases  of  this 
description  as  follows,  viz.  :  Where 
both  partners  are  solvent,  there  is 
no  distinction  made  between  joim; 
and  several  creditors ;  they  are 
all  paid,  and  in  taking  the  partner- 
ship accounts,  the  joint  debts  thus 
paid   will  be  allowed  in  account 

by  the  surviving  partner  : If 

the  estate  of  the  deceased  partner 
be  insolvent,  and  that  of  the  sur- 
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Thus,  in  Kendall  v.  Hamilton  (o),  Cotton,  L.J.,  in  pronouncing 
the  judgment  of  the  Court,  says  :  "  It  is  now  well  established 
that  a  Court  of  Equity  does  treat  the  estate  of  a  deceased 
partner  as  still  liable  to  the  partnership  creditors,  though  at 
law  the  survivor  has  become  solely  liable.  And  it  must  now 
be  considered  as  established  that  the  partnership  creditor 
may  obtain  relief  against  the  estate  of  the  deceased  partner 
without  having  exhausted  his  remedy  against  the  survivor." 

Again,  in  the  late  case  of  Re  Hodgson  {p),  it  was  held  that 
a  creditor  of  a  partnership  firm,  although  not  strictly  a  joint 
and  several  creditor,  has  concurrent  remedies  against  the 
estate  of  a  deceased  partner  and  the  surviving  partner,  and 
that  it  makes  no  difference  which  remedy  he  pursues  first. 

Nor  will  the  first  creditor  be  precluded  from  resorting  to  the 
assets  of  the  deceased  partner  by  having  in  the  first  instance 
obtained  judgment  against  the  surviving  partners  (q). 

Now  by  section  9  of  the  Partnership  Act,  1890  (53  &  54  Liability  of 

partners. 


viving  partner  solvent,  the  joint 
creditors  will  naturally  go  against 
the  surviving  partner,  who  will 
then  be  a  creditor  against  the 
separate  estate  of  the  insolvent 
partner  for  the  amount  paid  by 
him  to  the  joint  creditors  beyond 

his  share  : If  both  the  deceased 

and  surviving  partner  are  insol- 
vent, then  the  joint  creditors  must 
resort,  in  the  first  instance,  to  the 
joint  estate,  and  can  only  go 
against  the  separate  estate  of  each 
partner  after  the  claims  of  his 
separate  creditors  have  been  satis- 
fied : If  both  parties  die  before 

administration  takes  place,  the 
rule  is  the  same.  See  also  Lodge 
v.  Pritchard,  4  Giff.  294.  1  De  G. 
J.  &S.610.  The  Court  of  Chancery 
enforces  the  remedies  against  the 
estate  of  a  deceased  partner  subject 
to  two  conditions.  In  the  first 
place  it  requires  that  partnership 


debts  shall  be  postponed  to  the 
separate  debts,  and  that  upon  a 
very  apparent  ground  ;  for  it  is 
obvious  that  inasmuch  as  the 
partnership  debts  are  paid  first 
fr<  m  the  partnership  estate  be- 
fore anything  can  flow  from  the 
partnership  estate  to  the  separate 
estate  of  the  deceased  partner,  it  is 
not  unreasonable  by  contrast  that 
the  partnership  debts  should  be 
postponed  to  the  separate  debts. 
The  second  condition  is  that  the 
Court  requires  the  presence  of  the 
surviving  partner  in  some  method, 
shape  or  manner  at  the  taking  of 
the  accounts  of  the  partnership  : 
per  Fry,  L.  J.,  Re  Hodgson,  31 
C.  D.  177,  192. 

(o)  3  C.  P.  D.  403,  407. 

(p)  31  C.  D.  177. 

(q)  Liverpool  Borough  Bank  v. 
Walker,  4  De  G.  &  J.  24.    Jacomb 
v.  Harwood,  2  Ves.  Sen.  265. 
3  a  2 
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Vict.  c.  39),  it  is  provided  that  -.—"Every  partner  in  a  firm  is 
liable  jointly  with  the  other  partners,  and  in  Scotland  severally 
also,  for  all  debts  and  obligations  of  the  firm  incurred  while 
he  is  a  partner ;  and  after  his  death  his  estate  is  also  severally 
liable  in  a  due  course  of  administration  for  such  debts  and 
obligations  so  far  as  they  remain  unsatisfied,  but  subject  in 
England  or  Ireland  to  the  prior  payment  of  his  separate 
debts." 

The  equitable  remedy  extends  to  every  joint  contract  for  a 
loan  of  money  giving  to  the  creditor  the  benefit  of  the  security 
of  several  persons,  without  any  distinction  that  the  debt  must 
be  a  mercantile  debt  incurred  by  joint  traders :  Thus,  in  Thorpe 
v.  Jackson  (>),  where  four  persons  had  opened  a  joint  account 
with  certain  bankers,  who  advanced  them  money  on  such  joint 
account,  Alderson,  B.,  held,  that  upon  the  decease  of  one  of 
the  joint  contractors,  the  bankers  had  a  right  in  Equity  to 
immediate  relief  out  of  his  assets,  without  claiming  any  relief 
against  the  surviving  joint  contractors,  or  showing  that  the 
latter  were  unable  to  pay  by  reason  of  their  insolvency  (s) . 

Although  this  interposition  of  Courts  of  Equity  with  regard 
to  partnership  debts  on  the  death  of  a  member  of  a  partner- 
ship has  led  to  the  expression  that  partnership  debts  in  the 
eye  of  a  Court  of  Equity  are  joint  and  several,  this  does  not 
mean  that  a  Court  of  Equity  altered  or  changed  a  legal 
contract,  but  merely  that  the  Court,  in  order,  before  dis- 
tributing assets,  to  administer  all  the  equities  existing  with 
regard  to  them,  would  go  behind  the  legal  doctrine  that  a 
partnership  debt  survived  as  a  claim  against  the  surviving 
partners  only,  and  would  give  the  creditor  the  benefit  of  the 
equity  which  the  surviving  partners  might  have  insisted 
on  (t). 

At  one  time  there  seems  to  have  been  a  tendency  in  Courts 
of  Equity  to  treat  partnership  debts  as  being  joint  and  several 
irrespective  of  death   and  the  necessity  for  the  purpose  of 

(r)  2  Younge  &  Coll.  553.  Drew.  177,  181,  182. 

(s)  But  see  Slater  v.  Wheeler,  (t)  Kendall  v.  Hamilton,  4  A.  C. 

9   Sim.   157.     Other  v.    Ivison,  3      504,  517,  per  Lord  Cairns,  L.  C. 


Oh.  i.  §  ii.]         Of  a  deceased  Partner.  1621 

administration  of  excluding  the  doctrine  of  survivorship. 
Thus,  Sir  William  Grant,  after  stating  that  it  has  never  been 
determined  that  every  joint  covenant  is  in  Equity  to  be 
considered  as  the  several  covenant  of  each  of  the  covenantors, 
and  that  when  the  obligation  exists  only  by  virtue  of  the  cove- 
nant the  extent  of  the  obligation  can  be  measured  only  by  the 
words  in  which  it  is  conceived,  goes  on  to  say  that  in  the  case 
of  a  partnership  debt  all  the  partners  have  had  a  benefit  from 
the  money  advanced  or  the  credit  given,  and  the  obligation  to 
pay  exists  independently  of  any  instrument  by  which  the  debt 
may  have  been  secured  (u). 

But  although  a  partnership  liability  will  not  generally  be 
treated  as  joint  and  several  in  Equity,  apart  from  administra- 
tion, yet  there  are  cases  in  which  a  Court  of  Equity  will  treat 
a  joint  obligation  as  several,  and  the  true  doctrine  on  the 
subject  of  obtaining  relief  in  Equity  by  considering  joint 
contracts  as  several,  appears  to  be,  that  wherever  a  Court  of 
Equity  sees  that  in  a  contract  joint  in  form,  the  real  inten- 
tion of  the  parties  was,  that  it  should  be  joint  and  several, 
it  will  give  effect  to  such  intention.  Accordingly,  in  certain 
cases,  a  joint  bond  has,  in  Equity,  been  considered  as 
several  (V).  Thus  a  joint  bond  has,  in  Equity,  been  con- 
sidered as  several,  where  there  has  been  a  credit  previously 
given  to  the  different  persons  who  have  entered  into  the 
obligation,  and  it  was  not  the  bond  which  first  created  the 
liability  to  pay.  But  where  the  obligation  exists  only  by 
virtue  of  a  joint  covenant  or  bond,  the  extent  of  its  operation 
can  be  measured  only  by  the  words  in  which  it  is  conceived ; 
and  a  Court  of  Equity  cannot  give  the  instrument  any  other 
than  its  legal  effect  (y).     Accordingly,  where  a  joint  promissory 

(u)  Sumner  v.  Powell,  2  Meriv.  17  Ves.  525.     Liverpool  Borough 

37  ;  1  Turn.  &  R.  423.  Bank  v.  Walker,  4  De  G.  &  J.  24. 

(x)  Primrose  v.  Bromley,  1  Atk.  Ante,  p.  1618,  note  (I). 

90.     Bishop    v.    Church,    2    Ves.  (y)  Sumner  v.  Powell,  2  Meriv. 

Sen.  100,  371.  Hoare  v.  Contencin,  30.     S.  C.  affirmed,  1  Turn.  &  R. 

1    Bro.    Ch.    C.    27.     Thomas    v.  423.      Richardson    v.    Horton,    6 

Frazer,  3  Ves.  399.    Burn  v.  Burn,  Beav.  185.     Wilmer  v.  Cuney,  2 

3  Ves.   573.     Ex  parte    Kendall,  De  G.  &  Sm.  347. 
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note,  signed  "J.  and  J.  Ewing — James  Parr,  surety"  was 
given  to  a  creditor  of  the  firm  of  John  and  James  Ewing,  and 
James  Parr  died,  John  and  James  Ewing  being  both  alive, 
one  of  whom  afterwards  became  bankrupt,  and  the  other 
insolvent ;  it  was  held  that  the  promissory  note  could  not 
be  considered  as  several,  against  James  Parr  the  surety  (z). 
So  where  A.  and  B.  were  obligors  in  a  joint  bond,  and  A., 
who  was  alleged  to  be  the  principal  debtor,  died ;  it  was  held 
that  his  assets  were  not,  in  equity,  liable  upon  the  bond,  but 
that  the  liability  survived  to  B.  (a).  Again,  where  premises 
had  been  demised  to  A.  and  B.,  who  were  copartners,  upon 
which  they  carried  on  their  partnership  business,  and  A.  died 
during  the  lease,  and,  after  his  death,  his  executors  carried 
on  the  business  in  copartnership  with  B.  on  the  premises  :  it 
was  held,  nevertheless,  that  the  covenants  in  the  lease,  which 
were  joint  only,  were  not  to  be  considered  in  Equity  as 
several  as  well  as  joint,  so  as  to  make  A.'s  estate  liable  for 
breaches  of  the  covenant  which  occurred  after  his  death  (b). 
On  the  other  hand,  the  Court  of  Appeal,  in  the  case  of 
Beresford  v.  Browning  (c),  construed  a  contract,  relating  to 
payment  and  indemnity  to  a  retiring  partner,  which  was  joint 
in  form,  as  several,  on  the  ground  that  the  circumstances 
under  which  the  contract  was  entered  into,  showed  that  there 
was  a  joint  and  several  liability  independently  of  the  contract, 
and,  therefore,  an  intention  that  the  continuing  partners 
should  be  severally  liable. 

It  being  now  settled,  beyond  dispute,  that  the  estate  of  a 
deceased  partner  is  liable  in  Equity  to  the  creditors  of  the 
firm,  although  the  legal  remedy  exists  only  against  the 
survivors,  a  further  question  remains  to  be  considered,  viz.,. 

(z)  Rawstone  v.   Parr,   3   Russ.  liability  of  partners  see  Lindley  on 

424,    539.      Other    v.    Iveson,    3  Partnership,  5th  edit.  p.  192  et  seq. 

Drewr.  177.  (c)  l  C.  D.  30.     Cf.  Wilmer  v. 

(a)  Richardson  v.  Horton,  6  Currey,  2  De  G.  &  Sm.  347,  where  it 
Beav.  185.  was  held  on  the  facts  that  the  deed 

(b)  Clarke  v.  Bickers,    14  Sim.      imported  a  new  liability. 
639.     As  to    the    nature    of    the 
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when  and  by  what  means  that  liability  is  to  terminate.  It 
seems  clear  that  the  deceased  partner's  estate  must  continue 
liable  until  the  debts,  which  affected  him  at  the  time  of  his 
death,  are,  in  some  way,  fully  discharged  (d).  The  discharge, 
however,  may  take  place  in  various  ways  ;  not  only  by  direct 
payment,  but  also  by  dealings  with  the  continuing  partners 
operating  as  a  payment  of  the  joint  debt,  or  from  the 
creditors  having  agreed  to  take  and  taking  the  security  of 
the  surviving  partners  in  discharge  of  the  joint  debt  (e)  :  Or 
there  may  be  an  equitable  bar  to  the  remedy  ;  for  as  the 
right  stands  only  upon  equitable  grounds,  if  the  dealing  of 
the  creditor  with  the  surviving  partners  has  been  such  as  to 
make  it  inequitable  that  he  should  go  against  the  assets  of 
the  deceased  partner,  he  will  not,  upon  general  rules  and 
principles,  be  entitled  to  the  benefit  of  the  demand  (/).  But 
the  estate  of  the  deceased  partner  is  not  discharged  by  the 
mere  circumstance  that  the  creditor,  knowing  of  the  death, 
continues  his  transactions  with  the  surviving  partners,  and 
forbears  for  several  years,  at  their  request,  to  take  any  steps 
to  enforce  payment  of  his  debt  (g)  :  nor  by  his  receipt  of 
interest  from  them  and  a  new  partner  (//). 

(d)  Vulliamy  v.  Noble,  3  Meiiv.  (g)  Winter  v.    Imies,  4  My.  & 
619.                                                           Cr.  101. 

(e)  Thompson  v.  Percival,  5  B.  (h)  Harris  v.  Farwfell,  13  Beav. 

6  Ad.  925.  Winter  v.  Innes,  4  403.  By  sect,  14  (2)  of  the 
My.  &  Cr.  110.  Brown  v.  Gordon,  Partnership  Act,  1890  (53  &  54 
16  Beav.  302.  (See  also  Lee  v.  Vict.  c.  39),  it  is  provided  that 
Flood,  2  Sm.  &  G.  250.)  Blair  v.  "  Where  after  a  partner's  death  the 
Bromley,  5  Hare,  555,  perWigram,  partnership  business  is  continued 
V.-C,  Lyth  v.  Ault,  7  Exch.  669.  in  the  old  firm-name,  the  con- 
Bilborough  v.  Holmes,  5  C.  D.  255.  tinued  use  of  that  name  or  of  the 
As  to  discharge  by  proof,  where  deceased  partner's  name  as  part 
there  is  no  locus  pecnitentice,  against  thereof  shall  not  of  itself  make  his 
the  estate  of  the  continuing  parties  executor's  or  administrator's  estate 
in  bankruptcy,  see  Scarf  v.  Jardine,  or  effects  liable  for  any  partnership 

7  A.  C.  345.  See  also  Simpson  v.  debts  contracted  after  his  death." 
Henning,  L.  R.  10  Q.  B.  406  as  to  And  see  Webster  v.  Webster,  3 
the  effect  of  the  receipt  of  a  com-  Swanst.  490.  For  other  cases 
position  on  the  joint  debt.  relating    to    these    doctrines,    see 

(/)  Ex  parte   Kendall,  17  Ves.      Lindley  on  Partnership,  5th  edit. 
526,  by  Lord  Eldon.  249  et  seq. 
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Right  to 
enforce  con- 
tribution. 


With  respect  to  the  right  of  a  surviving  co-contractor 
to  enforce  contribution  from  the  personal  representatives  of 
his  deceased  companion  ;  although  it  cannot  be  stated  as  a 
universal  proposition  that  in  all  cases  where  two  or  more 
jointly  employ  a  third  person,  there  is  an  implied  under- 
taking in  all  to  contribute  rateably  inter  se,  so  as  to  bind  the 
executors  of  a  deceased  co-contractor ;  yet  if  several  persons 
jointly  contract  for  a  chattel,  to  be  made  or  procured  for  the 
common  benefit  of  all  (for  instance  the  building  of  a  ship  or 
the  furnishing  of  a  house),  and  as  to  which  the  executors  of 
any  party,  dying  before  the  ivork  is  completed,  are  by  agree- 
ment to  stand  in  the  place  of  the  party  dying  ;  in  such  a  case, 
though  the  legal  remedy  of  the  party  employed  would  be 
solely  against  the  survivors,  yet  the  law  would  certainly  imply 
a  contract  on  the  part  of  the  deceased  co-contractor,  that  his 
executors  should  contribute  his  proportion  of  the  price  of  the 
article  to  be  furnished  (i). 


Provisions  of 
the  Partner- 
ship Act, 
1890  (53  &  54 
Vict.  c.  39). 

Dissolution  by 
death  or  bank- 
ruptcy. 

Liability  of 

estate  of 
partner  for 
partnership 
debts  con- 
tracted after 
death  of 
partner. 


Rights  of 
partners  as  to 
application  of 
partnership 
property. 


Besides  the  sections  already  cited  the  following  sections  of 
the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  seem  to  be 
those  which  affect  the  duties  and  liabilities  of  executors  : 

Sect.  33  (1).  "  Subject  to  any  agreement  between  the 
partners,  every  partnership  is  dissolved  as  regards  all  the 
partners  by  the  death  or  bankruptcy  of  any  partner." 

Sect.  36  (3).  "  The  estate  of  a  partner  who  dies,  or  who 
becomes  bankrupt,  or  of  a  partner  who,  not  having  been 
known  to  the  person  dealing  with  the  firm  to  be  a  partner, 
retires  from  the  firm,  is  not  liable  for  partnership  debts  con- 
tracted after  the  date  of  the  death,  bankruptcy,  or  retirement 
respectively." 

Sect.  39.  "  On  the  dissolution  of  a  partnership  every 
partner  is  entitled,  as  against  the  other  partners  in  the  firm, 
and  all  persons  claiming  through  them  in  respect  of  their 
interests  as  partners,  to  have  the  property  of  the  partnership 

(i)  Prior  v.  Henbiw,  8  M.  &  W.  note  {i),  where  the  Court  seemed 
873.  See  also  Batard  v.  Hawes,  to  think  the  executors  liable  with- 
2  E.  &  B.  287,  298,  post,  1663,      out  any  special  agreement. 
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applied  in  payment  of  the  debts  and  liabilities  of  the  firm, 
and  to  have  the  surplus  assets  after  such  payment  applied  in 
payment  of  what  may  be  due  to  the  partners  respectively 
after  deducting  what  may  be  due  from  them  as  partners  to 
the  firm  ;  and  for  that  purpose  any  partner  or  his  representa- 
tives may  on  the  termination  of  the  partnership  apply  to  the 
Court  to  wind  up  the  business  and  affairs  of  the  firm." 

Sect.  42  (1).  "Where  any  member  of  a  firm  has  died  or  Right  of 

,  -,  -,  .    .  outgoing 

otherwise  ceased  to  be  a  partner,  and  the  surviving  or  con-  partner  in 
tinuing  partners  carry  on  the  business  of  the  firm  with  its  to shareroc^ts 
capital  or  assets  without  any  final  settlement  of  accounts  as  made  after 

•*■  _  dissolution. 

between  the  firm  and  the  outgoing  partner  or  his  estate,  then, 
in  the  absence  of  any  agreement  to  the  contrary,  the  outgoing 
partner  or  his  estate  is  entitled  at  the  option  of  himself  or  his 
representatives  to  such  share  of  the  profits  made  since  the 
dissolution  as  the  Court  may  find  to  be  attributable  to  the 
use  of  his  share  of  the  partnership  assets,  or  to  interest  at 
the  rate  of  five  per  cent,  per  annum  on  the  amount  of  his 
share  of  the  partnership  assets." 

(2).  "  Provided  that  where  by  the  partnership  contract  an 
option  is  given  to  surviving  or  continuing  partners  to  pur- 
chase the  interest  of  a  deceased  or  outgoing  partner,  and  that 
option  is  duly  exercised,  the  estate  of  the  deceased  partner, 
or  the  outgoing  partner  or  his  estate,  as  the  case  may  be,  is 
not  entitled  to  any  further  or  other  share  of  profits ;  but  if 
any  partner  assuming  to  act  in  exercise  of  the  option  does 
not  in  all  material  respects  comply  with  the  terms  thereof,  he 
is  liable  to  account  under  the  foregoing  provisions  of  this 
section." 

Sect.  43.  "  Subject  to  any  agreement  between  the  partners,   Retiring  or 
the  amount  due  from   surviving  or  continuing  partners  to  an  partner'!,  Bnare 
outgoing  partner  or  the  representatives  of  a  deceased  partner   to  be  a  debt- 
in  respect  of  the  outgoing  or  deceased  partner's  share  is  a 
debt  accruing  at  the  date  of  the  dissolution  or  death." 

With  respect  to  the  liabilities  of  the  executors  of  share-  Liabilities  of 
holders  in  public  companies  it  is  important  to  notice  the  pro-  suchof ^ 


1G26 

deceased 
shareholders 

in  public 
companies. 

25  &  26  Vict. 
c.  89. 


Nature  of 
liability  of 
contributory. 


Contributories 
in  case  of 

death. 
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visions  of  the  Companies  Act,  1862.  The  following  are  the 
chief  sections  of  that  Act  which  are  material  in  this  connec- 
tion : — 

Sect.  16.  "...  All  moneys  payable  by  any  member  to  the 
company,  in  pursuance  of  the  conditions  and  regulations  of 
the  company,  or  any  of  such  conditions  and  regulations,  shall 
be  deemed  to  be  a  debt  due  from  such  member  to  the  com- 
pany, and  in  England  and  Ireland  to  be  in  the  nature  of  a 
specialty  debt  (&)." 

Sect.  75.  "  The  liability  of  any  person  to  contribute  to  the 
assets  of  a  company  under  this  Act,  in  the  event  of  the  same 
being  wound  up,  shall  be  deemed  to  create  a  debt  (in  Eng- 
land and  Ireland)  of  the  nature  of  a  specialty,  accruing  due 
from  such  person  at  the  time  when  his  liability  commenced  (I), 
but  payable  at  the  time  or  respective  times  when  calls  are  made 
as  hereinafter  mentioned  for  enforcing  such  liability  ;  and  it 
shall  be  lawful  in  the  case  of  the  bankruptcy  of  any  contri- 
butory to  prove  against  his  estate  the  estimated  value  of  his 
liability  to  future  calls  as  well  as  calls  already  made." 

Sect.  76.  "  If  any  contributory  dies,  either  before  or  after 
he  has  been  placed  on  the  list  of  contributories  hereinafter 
mentioned  (see  sect.  98),  his  personal  representatives,  heirs, 
and  devisees  (m)  shall  be  liable  in  a  due  course  of  administra- 
tion to  contribute  to  the  assets  of  the  company  in  discharge  of 
the  liability  of  such  deceased  contributory,  and  such  personal 
representatives,  heirs,  and  devisees  shall  be  deemed  to  be  con- 
tributories accordingly"  (n). 


(k)  See  Buck  v.  Robson,  L.  R. 
10  Eq.  629.  Re  Muggeridge,  ibid. 
443. 

(1)  See  Re  Muggeridge,  L.  R.  10 
Eq.  443. 

(»i)  It  follows  that  under  3  &  4 
Will.  IV.  c.  104,  the  real  estate  of 
the  deceased  is  chargeable  with 
calls  made  as  well  after  as  before 
the  deceased's  death  :  Turquand 
v.  Kirby,  L.  R.  4  Eq.  123.  Hamer's 
Devisees'  case,  2  De  G.  M.  &  G. 


366.  There  is  no  distinction  be- 
tween the  dead  shareholder's  estate 
and  the  living  shareholders'  as  to 
the  extent  and  measure  of  lia- 
bility :  Baird's  case,  L.  R.  5  Ciu 
725. 

(n)  Although  the  liability  is 
prima  facie  a  liability  of  the  de- 
ceased's estate  and  not  of  his  per- 
sonal representatives  personally, 
unless  they  have  by  their  acts 
made  themselves  liable  as  share- 
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Sect.  99.  "  In  settling  the  list  of  contributories  the  Court  Provision  as  to 
shall  distinguish  between  persons  who  are  contributories  contributories. 
in  their  own  right  and  persons  who  are  contributories  as 
being  representatives  of  or  being  liable  to  the  debts  of  others; 
it  shall  not  be  necessary,  where  the  personal  representative  of 
any  deceased  contributory  is  placed  on  the  list,  to  add  the 
heirs  or  devisees  of  such  contributory,  nevertheless  such  heirs 
or  devisees  may  be  added  as  and  when  the  Court  thinks  fit." 

Sect.  105.  "  If  any  person  made  a  contributory  as  personal  Provision  in 

-,    n      i,     •       case  of  repre- 

representative  of  a  deceased  contributory  makes  detault  m  sentative  con- 
paying  any  sum  ordered  to  be  paid  by  him,  proceedings  may  ^^moneys 
be  taken  for  administering  the  personal  and  real  estates   of  ordered, 
such  deceased  contributory  or  either  of  such  estates,  and  of 
compelling  payment  thereout  of  the  moneys  due." 

Unless  by  the  Articles  of  Association  the  regulations  of 
Table  A.  are  excluded  the  following  articles  relating  to  the 
transmission    of    shares    and     the     liabilities    thereon    will 

aPp!y  :— 

Art.  12.  "  The  executors  or  administrators  of  a  deceased  Shares 

.  devolving  by 

member  shall  be  the  only  persons  recognized  by  the  company  death, 
as  having  any  title  to  his  share  "  (o). 

holders  ;  yet  where  executors  paid  L.  R.  20  Eq.  585,  595 . 
a  legacy  without  providing  for  any  (o)  The  death  of  a  shareholder 

contingent  liability  in  respect  of  makes  not  the  slightest  difference 

shares  which  they  retained  unsold,  either  iu  right   or  liability  ;    the 

and  the  company  was  subsequently  executor  of  a  deceased  shareholder 

wound  lip  and  the  executors  placed  who  succeeds  in  point  of  property 

on  the  list  of  contributories,  it  was  takes  it  (of  course  in  his  character 

eld  that  they  were  liable  to  pay  as  executor)  on  exactly  the  same 

the  amount  of  the  legacy  in  satis-  terms    and    conditions    as    every 

iction  of  calls  :  Taylor  v.  Taylor,  other   owner   of   the   share,   with 

R.  10  Eq.  477.     As  to  the  right  equal  benefits  and  equal  liability. 

[>f  the  executors  to  be  indemnified  The  dead  shareholder  remains,  that 

)y  the  legatees,  see  Jervis  v.  Wol-  is,  his  estate  remains,  a  member  of 

ferstan,  L.  R.  18  Eq.  18.     Where  the  association  :  Baird's  Case,  L.  R. 

shares  are  registered  in  the  joint  5  Ch.  725.    Blakeley's  Case,  3  Mac. 

names  of  two  or  more  persons  a  &  G.  726  ;   13  Beav.  133.     Gouth- 

joint    liability    only    is     created,  waite's    case,   3   Mac.    &   G.    187. 

which  will  survive  on  the  death  Keen's  Executor's   case,  3  De  G. 

of  one  to  the  others :  Hill's  case,  M.  &  G.  272.     Heward  v.  Wheat- 
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Art.  13.  "Any  person  becoming  entitled  to  a  share  in  con- 
sequence of  the  death,  bankruptcy  or  insolvency  of  any 
member,  or  in  consequence  of  the  marriage  of  any  female 
member,  may  be  registered  as  a  member  upon  such  evidence 
being  produced  as  may  from  time  to  time  be  required  by  the 
company." 

Besides  the  liability  of  the  estate  of  a  deceased  shareholder 
in  respect  of  shares,  the  executor  or  administrator  may  make 
himself  personally  liable  in  respect  of  the  same.  An  executor 
whose  testator  has  held  shares  in  a  joint-stock  company  has 
generally  one  of  two  courses  open  to  him.  He  may  have  the 
shares  transferred  into  his  own  name  and  become  to  all 
intents  and  purposes  a  partner  in  the  company  (p).  He  may 
on  the  other  hand,  not  wish  to  have  the  shares  transferred 
into  his  own  name,  and  he  ought  in  that  case  to  have  a 
reasonable  time  allowed  him  to  sell  the  shares  and  to  produce 
a  purchaser  who  will  take  a  transfer  of  them  (q). 

It  is  quite  open  to  an  executor,  as  appears  from  Lord  Sel- 
borne's  language  in  Buchan's  case  (;•),  to  notify  simply  to  the 
company,  in  which  the  testator  was  a  shareholder,  that  he  is  the 
executor,  and  that  alone  would  not  authorise  the  company  to 
put  the  name  of  the  executor  upon  the  register  of  share- 
holders in  such  a  way  as  to  make  him  personally  liable  :  But 
where,  upon  the  amalgamation  of  two  banking  companies,  a 
shareholder  had  the  option  of  exchanging  his  shares  in  the 
one  bank  for  shares  in  the  other,  which  was  taking  over  the 
business  of  the  former,  and  did  not  exercise  the  option  but 
his  executors  did,  and  a  certificate  was  made  out  to  them 
individually  but  describing  them  as  executors,  they  were  held 


i£e  AdM^dck. . 


ley,  ibid.  628.  See  also  Re  Here- 
fordshire Bank,  33  Beav.  435.  Re 
Leeds  Banking  Company,  L.  R.  1 
Ch.  231. 

(p)  In  Spence's  case,  17  Beav. 
203,  it  was  held  that  executors, 
who  after  the  death  of  their  tes- 
tator had  purchased  further  shares, 
were  contributories  without  qualifi- 


cation in  respect  of  them,  though 
they  had  been  treated  as  executors 
in  regard  to  such  further  shares. 
See  also  Re  Leeds  Banking  Com- 
pany, L.  R.  1  Ch.  231.  Jackson  v. 
Turquand,  L.  R.  4  H.  L.  305. 

(q)  Buchan's  case,  4  A.  C.  549, 
588,  per  Lord  Cairns,  L.  C. 

(r)  4  A.  C.  549. 
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liable,  although  the  bank  subsequently  at  their  request  can- 
celled the  certificate  in  their  names  and  made  one  out  in  the 
name  of  the  testator  (s).  For  if  shares  are  once  put  into  the 
names  of  executors  individually,  although  offered  to  and 
accepted  by  them  in  a  representative  capacity,  they  cannot 
say  that  their  liability  is  to  be  only  a  liability  to  the  extent  of 
the  assets  of  the  testator  (t). 

The  case  of  trustees  who  take  a  transfer  of  shares  in  their 
names  differs,  in  principle,  from  that  of  executors,  who 
merely  intimate  their  title  as  executors  to  a  company,  in 
order  to  claim  and  exercise  the  rights  which  belong  to  them  as 
the  legal  representatives  of  their  testator.  Trustees  have  not, 
in  any  proper  sense  of  the  word,  a  representative  character, 
but  executors  have.  Having  representative  rights,  it  is 
impossible  that  they  should  not  be  entitled  to  produce  the 
legal  evidence  of  them  to  the  company,  for  the  purpose  of 
having  their  title  in  some  way  recorded  and  recognised,  with- 
out making  themselves  personally  liable  (u). 

The  liability  of  an  executor,  so  long  as  he  has  not  himself 
become  a  shareholder,  is  limited  to  the  extent  of  the  assets  in 
his  hands  properly  administered.  If  he  is  guilty  of  a  devas- 
tavit he  will,  however,  be  held  liable  to  the  extent  of  the 
devastavit  to  pay  moneys  due  either  before  or  after  the  death 
of  the  testator  on  the  shares  of  the  testator  still  standing  in 
the  testator's  name  (x). 

In  every  case,  where  the  testator  is  bound  by  a  covenant,  Covenants 
the  executor  shall  be  bound  by  it,  if  it  be  not  determined  the^Sty8- 
by  the  death  of  the  testator  (y)  ;  that  is,  unless  it  is  such  a 
covenant   as   was   to   be   performed   by   the    person   of  the 

(s)  Re   Cheshire    Banking    Co.,  Eq.  477.    As  to  the  liability  of  an 

Duff's   Executors'  case,  32  C.  D.  executor  where  a  release  given  to 

301.  a  testator  by  a  company  had  been 

(t)  Ibid.  309.  set  aside,  see  Re  Bewley,  24  L.  T. 

(it)  Buchan's  case,  4  A.  C.  549,  N.  S.  177  ;  19  W.  R.  464. 
595,  per  Lord  Selborne.  (y)  Bro.  Covenant,  pi.  12.    Com. 

(x)  Taylor  v.  Taylor,  L.  R.  10  Dig.  Covenant  (C.  1). 
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testator  (s).  Thus,  in  Thursden  v.  Warthen  (a),  a  lord  of  a 
manor  covenanted  for  himself,  his  heirs,  and  executors, 
within  seven  years  to  convey,  upon  request,  a  copyhold  to 
the  plaintiff  for  life,  secundum  consuetudinem  manerii :  The 
covenantor  died,  and  the  plaintiff  requested  his  executor  to 
convey  the  copyhold,  which  he  refused ;  and  thereupon,  the 
plaintiff  brought  an  action  of  covenant  against  the  executor  : 
It  was  objected,  that  the  declaration  did  not  show  what 
estate  the  covenantor  had  in  the  manor,  and  therefore  it 
should  be  intended  to  be  a  fee-simple,  and  if  so,  then  the 
request  ought  to  have  been  made  to  him  who  was  to  make 
the  estate,  and  this  was  the  heir  ;  for  the  executor  could  not 
possibly  perform  the  covenant,  and  so  no  breach  by  him  : 
But  Coke,  Chief  Justice,  said,  that  the  request  made  to 
the  executor  was  good  ;  because  executors  represent  the  per- 
son of  the  testator  as  to  the  performance  of  covenants  to  be  in 
covenant  performed :  And  to  this  the  whole  Court  (except 
Houghton,  Justice)  agreed ;  and  judgment  was  given  for  the 
plaintiff. 

So  in  the  case  of  Macartney  v.  Blandell  (b),  in  Dom. 
Proc,  the  appellant  claimed  the  renewal  of  a  lease,  pur- 
suant to  a  covenant,  against  the  heirs  of  the  covenantor  : 
They  refused,  alleging  that  the  covenantor  was  bare  tenant 
for  life  :  And  it  was  holden,  that  this  refusal  was  a  breach 
of  the  covenant,  for  which  an  action  could  be  maintained  at 
law  against  his  representatives. 

The  executor  is  not  only  liable  upon  all  covenants  by  the 
testator  which  have  been  broken  in  his  lifetime  (c),  but, 
moreover,  he  is  answerable  for  all  breaches  in  his  own  time, 
as  far  as  he  has  assets :  For  the  privity  of  contract  of  the 
testator  is  not  determined  by  his  death  (d).  Thus,  if  a 
tenant  in  tail  leases  for  years,  and  dies,  and  the    issue    in 

(as)  Hyde   v.  Dean  of  Windsor,  (c)  Wentw.   Off.  Ex.  251,   14th 

Cro.  Eliz.  553.     Bally  v.  Wells,  3  edit. 

Wils.  29.  (d)  Coghill  v.  Freelove,  3  Mod. 

(a)  2  Bulstr.  158.  326. 

(6)  2  Bidgw.  P.  C.  113. 
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tail  ousts  the  termor,  lie  shall  have  covenanted  against 
the  executors,  upon  an  express  covenant  for  quiet  enjoy- 
ment (e). 

Again,  although  a  covenant  in  a  lease  should  be  of  a  nature 
such  as  to  run  with  the  land,  so  as  to  make  the  assignee  of 
the  term  liable  for  a  breach  of  it  after  the  assignment,  yet 
this  shall  not  discharge  the  executor  of  the  original  lessee 
from  a  concurrent  liability  on  the  covenant,  as  far  as  he  has 
assets,  even  although  the  lessor  shall  have  accepted  the 
assignee  as  his  tenant. 

Therefore,  where  the  lessee  has  assigned  the  term  in  his  liability  of 
lifetime,  the  lessor  may  still  maintain  an  action  of  covenant  landlord  and 
against  the  executor  of  the  lessee,  upon  an  express  cove-  tenant : 
nant   for   payment   of  rent,    even   although   the   lessor  has 
accepted   the   assignee   for   his    tenant :    And   so   may   the 
assignee  of  the  reversion,  by  virtue  of  the  stat.  32  Henry  YIII. 
c  34  (/). 

So  if  the  executor  himself  assigns  the  term,  the  lessor  may  in  covenant : 
afterwards  bring  covenant  against  the  executor,  notwithstand- 
ing any  acceptance  of  the  assignee  as  tenant :  And   so  also 
may  the  assignee  of  the  reversion  (g). 

(e)  "F.  N.  B.  145  (E),  note  (a).  even  to  a  pauper :  Taylor  v.  Shuni, 

As  to  powers  now  of  tenant  in  tail  1  B.  &  P.  21.     And  since  such  a 

to  lease,   see    Settled  Land  Act,  course  is  quite  justifiable,  morally 

1882,  45  &  46  Vict.  c.  38,  s.  58.  as  well  as  legally,  after  an  offer  to 

(/)  Brett   v.  Cumberland,  Cro.  surrender  the  lease  to  the  land- 

Jac.   521,  522.     1    Saund.  241,  a.  lord,  the  executor  may  be  guilty  of 

note  (5)  to  Thursby  v.  Plant.     But  a  devastavit  in  neglecting  to  adopt 

although     the     executor     of    the  it :  Kowley  v.  Adams,  4  My.  &  Cr. 

original    lessee  will  be  liable  for  534. 

breaches     of    covenant,    incurred  (g)  Hellier  v.    Casbard.    1    Sid. 

after  an  assignment  by  the   tes-  266.     Coghill  v.  Freelove,  3  Mod. 

tator  or  by  himself,  it  is  otherwise  325.     But  see  stat.  22  &  23  Vict, 

where  the  testator  was  the  assignee  c.     35,     s.    -27,     ante,     p.     1204, 

of  the  lessee ;  for  no  action  will  lie  note  (I),  by  which  an  executor  or 

against  him  except  in  respect  of  administrator  liable  to  a  covenant 

breaches  in  his  own  time  :    and  in  a  lease  or  agreement  for  a  lease 

therefore,  all  future  liability  may  granted  or  assigned  to  the  testator 

be  discharged  by  assignment  over,  or  intestate,  after  satisfying  all  lia- 
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Hence  an  executor,  when  lie  carries  a  lease  to  market,  has 
a  right  to  require  that  the  purchaser  shall  covenant  for  in- 
demnity against  the  payment  of  rent  and  performance  of 
covenants,  notwithstanding  the  executor  himself  is  not  bound 
to  enter  into  a  covenant  for  the  title,  but  only  that  he  has 
done  no  act  to  encumber  (It). 

It  must  be  observed,  however,  that  there  is  a  distinction, 
with  respect  to  this  liability,  between  an  express  covenant 
and  a  mere  covenant  in  law  :  For  no  action  lies  against  an 
executor  or  administrator  upon  a  covenant  in  law,  which  is 
not  broken  till  after  the  death  of  the  testator.  Accordingly, 
in  the  case  of  Adams  v.  Gibney{i),  a  tenant  for  life,  remainder 
over,  demised  to  the  lessee,  his  executors,  &c,  for  the  term 
of  fifteen  years,  without  any  express  covenant  for  quiet  enjoy- 
ment :  The  lessee  was  evicted  by  the  remainder-man,  after 


bilities  already  accrued  due,  and 
setting  apart  a  sufficient  fund  to 
answer  any  future  claims  that  may 
be  made  in  respect  of  any  fixed  or 
ascertained  sum  covenanted  by  the 
lessee  to  be  laid  out  on  the  pro- 
perty, may  assign  the  lease  to  a 
purchaser  and  distribute  the  re- 
siduary personal  estate  of  the  de- 
ceased without  appropriating  any 
part  to  meet  any  future  liability 
under  the  lease.  When  the  exe- 
cutor has  done  this  he  has  freed 
himself  from  all  personal  liability 
in  respect  of  any  subsequent  claim. 
This  is,  however,  without  prejudice 
to  the  lessor's  right  to  follow  the 
assets  of  the  deceased. 

ill)  Staines  v.  Morris,  1  Ves.  & 
B.  8.  Wilkins  v.  Fry,  1  Meriv. 
265,  266.  Even  if  there  be  no 
such  covenant,  yet  if  the  lessor 
proceeds  against  the  executor,  and 
recovers  damages  for  a  breach  of 
the  covenant  after  tbe  assignment, 
the  executor  may  have  an  action. 
on  the  case,  or  assumpsit,  against 


the  assignee,  for  having  neglected 
to  perform  the  covenant,  whereby 
the  executor  sustained  damage  : 
Burnett  v.  Lynch,  5  B.  &  C.  589. 
Marzetti  v.  Williams,  1  B.  &  Ad. 
424,  by  Lord  Tenterden.  Moule 
v.  Garrett,  L.  R.  5  Exch.  132. 
Affirmed  in  Exch.  Ch.,  L.  R.  7 
Exch.  101.  But  this  liability  in 
the  assignee  continues  no  longer 
than  his  interest  as  such  :  Wolve- 
ridge  v.  Steward,  1  Cr.  &  M.  644. 
Humble  v.  Langston,  7  M.  &  W. 
530.  Rowley  v.  Adams,  4  My.  & 
Cr.  540  :  though,  perhaps,  the  exe- 
cutor has  the  same  remedy  against 
each  subsequent  assignee  in  respect 
of  the  breaches  committed  during 
the  continuance  of  the  interest  of 
each ;  Wolveridge  v.  Steward,  1 
Cr.  &  M.  660. 

(i)  6  Bing.  656.  See  also  Wil- 
liams v.  Burrell,  1  C.  B.  402,  as  to 
what  shall  constitute  an  implied 
or  an  express  covenant  within  the 
meaning  of  this  rule. 
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the  death  of  the  tenant  for  life,  but  before  the  expiration  of 
the  fifteen  years  :  And  the  Court  of  Common  Pleas  held,  that 
the  lessee  could  not  maintain  an  action  of  covenant  against 
the  executor  of  the  tenant  for  life,  in  respect  of  such  eviction, 
although  it  was  admitted  that  the  word  "  demise "  in  the 
lease  imported  and  made  a  covenant  in  law  for  quiet  enjoy- 
ment by  the  lessee  during  the  continuance  of  the  estate  out  of 
which  the  lease  was  granted. 

With  respect  to  the  liability  of  the  executor  of  the  lessee  in  debt : 
to  an  action  of  debt  for  rent  accrued  after  the  death  of  the 
testator,  it  is  fully  established,  that  the  executor  will  be  liable 
as  long  as  the  lease  continues,  and  as  far  as  he  has  assets,  as 
well  in  that  form  of  action  as  in  covenant,  notwithstanding 
the  lessor  assigned  the  term  before  his  death,  or  the  executor 
has  done  so  since  (k).  But  if  the  lessor  has  accepted  the 
assignee  as  Ids  tenant,  then  no  action  of  debt  will  lie  against 
the  executor  for  rent  accrued  since  the  assignment,  although, 
as  it  just  appeared,  an  action  of  covenant  may  be  maintained 
on  an  express  covenant  for  its  payment  during  the  continuance 
of  the  lease. 

This  may  be  the  proper  place   to  consider  more  fully  a  personal 
subject,  which  has  been  already  partially  discussed  (Z),  viz.,  executorfor 

(jfc)  It  is  true  that  Lord  Coke,  determined  : "  But  this  is  contrary 
in  "Walker's  case,  3  Co.  24,  a.,  to  all  the  subsequent  authorities  ; 
says,  that  "  it  was  adjudged  in  See  Coghill  v.  Freelove,  3  Mod. 
Overton  v.  Sydhall,  that  if  the  325.  Pitcher  v.  Tovey,  4  Mod.  76 
executor  of  a  lessee  for  years  as-  1  Saund.  241,  b.  note  (5). 
signs  over  his  interest,  an  action  (I)  Ante,  p.  600.  It  has  been 
of  debt  does  not  lie  against  him  thought  better  to  leave  the  discus- 
for  rent  due  after  the  assignment ;  sion  in  the  following  pages  as  it 
and  that  if  lessee  for  years  assigns  appeared  in  the  earlier  editions 
over  his  interest,  an  action  of  debt  unaltered  except  by  the  addition 
does  not  lie  against  him  for  rent  of  new  cases,  notwithstanding  the 
due  after  the  assignment  ;  and  constant  reference  to  ancient  plead- 
that  if  lessee  for  years  assigns  ing.  It  seemed  impossible  to  adapt 
over  his  interest  and  dies,  the  the  text  to  the  system  of  pleading 
executor  shall  not  be  charged  for  since  the  Judicature  Act  without 
rent  due  after  his  death  ;  for  by  diminishing  the  authority  which 
the  death  of  the  lessee  the  per-  the  text  derives  from  Sir  Edward 
sonal  privity  of  contract  as  to  the  Vaughan  Williams, 
action  of  debt  in  both  cases  was 
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rent  accrued 
after  testator's 
death  : 


the  personal  responsibility  of  the  executor  for  the  rent  in- 
curred under  a  demise  to  his  testator. 

If  the  whole  rent  incurs  in  the  lifetime  of  the  testator,  the 
action  to  recover  it  from  the  executor  must  be  brought  against 
him  in  his  representative  character  :  and  therefore,  if  the 
form  of  action  be  in  debt,  it  must  be  in  the  detinet  only,  and 
not  in  the  debet  and  detinet ;  and  the  judgment  must  be  de 
bonis  testatoris  (m). 

But  in  an  action  of  debt  for  rent  incurred  after  the  death  of 
the  lessee,  if  the  executor  enters  upon  the  demised  premises, 
the  lessor  has  his  election,  either  to  sue  him  as  executor,  or 
to  charge  him  personally  as  assignee  in  respect  of  the  percep- 
tion of  the  profits  (n).  Therefore,  if  the  action  be  brought  in 
debt,  the  lessor  may  either  sue  the  defendant  as  executor  in 
the  detinet  (o),  or  in  the  debet  and  detinet  (p),  as  assignee 
of  the  term  (q).     So,  in  covenant,  the  lessor  has  his  election, 


(m)  1  Roll.  Abr.  603  (S).  pi.  9. 
Fruen  v.  Porter,  1  Sid.  379. 

(«)  Boulton  v.  Canon,  1  Freem. 
337.  S.  C.  Pollexf.  125.  1  Saund. 
1,  note  (1)  to  Jevens  v.  Harridge. 

(o)  Royston  v.  Cordrye,  Aleyn, 
42.     Hope  v.  Bague,  3  East,  2. 

(2))  Hargrave's  case,  5  Co.  31. 
Rich  v.  Frank,  Cro.  Jack.  238. 
Caly  v.  Joslin,  Aleyn,  34.  1 
Saund.  1,  note  (1).  So  if  the 
executor  enters,  he  may  be  charged 
in  the  debet  and  detinet  for  the 
current  half-year's  rent  which 
commenced  before  the  testator 
died  :  The  Bailiffs  of  Ipswich  v. 
Martin,  Cro.  Jac.  411.  Jevens  v. 
Harridge,  1  Saund.  1.  But  if 
one  sum  of  money  is  due  for 
arrears  of  rent  which  became  due 
in  the  lifetime  of  the  testator,  and 
another  sum  for  arrears  due  in  the 
executor's  own  time,  the  lessor 
cannot  in  one  action  charge  the 
executor  in  the  detinet  for  the  one 


part,  and  in  the  debet  and  detinet 
for  the  other  ;  for  then  two  dif- 
ferent judgments  would  be  neces- 
sary :  Salter  v.  Codbold,  3  Lev. 
74  :  but  one  action  may  be  brought 
for  both  sums  in  the  detinet  only  : 
Aylmer  v.  Hide,  13  Geo.  II.  B. 
R.  M.  S.  Selw.  N.  P.  610,  6th 
edit.  :  If  the  lessor  in  such  case 
will  not  waive  his  right  of  de- 
manding satisi'action  out  of  the 
estate  of  the  executor,  he  must 
bring  two  actions. 

(q)  In  such  cases  it  appears  to 
have  been  the  practice  to  name  the 
defendant  executor,  and  to  state  in 
the  declaration,  in  the  debet  and 
detinet,  the  demise  to  the  decensed, 
his  death,  the  grant  of  administra- 
tion to  the  defendant,  his  entry 
into  the  demised  premises,  and  the 
subsecpient  accruing  of  rent :  See 
the  entry  in  Jevens  v.  Harridge, 
1  Saund.  1,  and  the  case  of  Caly  v. 
Joslin,  Aleyn,  34.     But  it  is  sum- 
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either  to  charge  the  executor  as  executor  (/•),  or  as  assignee, 
without  naming  him  executor,  stating  generally  in  the  decla- 
ration that  the  estate  of  the  lessee  in  the  premises  lawfully 
came  to  the  defendant  (s). 

If   the  executor  does  not  enter  (t),  he  is  still   chargeable 


cient  to  charge  the  defendant  in 
the  debet  and  detinet  as  assignee 
generally,  without  naming  him 
executor  :  See  Lyddall  v.  Dim- 
lapp,  1  Wils.  4,  5.  "Wollaston  v. 
Hakewill,  3  M.  &  Gr.  297.  Infra, 
note  (t). 

(r)  Buckley  v.  Pirk,  1  Salk.  317. 

(s)  Tilney  v.  Norris,  1  Ld.  Rayni. 
553.  S.  C.  1  Salk.  309.  Carth. 
519.  Buckley  v.  Pirk,  1  Salk.  317. 
1  Saund.  1,  note  (1). 

(t)  Before  entry  and  taking  pos- 
session the  executor  of  a  lessee 
cannot  be  made  liable  as  assignee 
of  the  term,  but  if  he  does  enter 
and  take  possession  he  may  be 
made  liable  as  assignee  ;  yet  he 
may  then  by  proper  pleading  limit 
his  liability  for  rent  to  the  yearly 
value  the  premises  might  have 
yielded,  though  it  would  seem  he 
cannot  so  limit  his  liability  in  re- 
spect of  breach  of  contract  to  re- 
pair :  Kendall  v.  Andreas,  61  L.  J. 
Q.  B.  630,  633.  In  this  case  Mr. 
Justice  A.  L.  Smith  adopted  the 
view  indicated  by  Sir  Edward 
Vaughan  Williams  in  the  earlier 
editions  of  this  work,  in  which  the 
note  on  this  point  ran  as  follows  : 
There  seems  to  be  some  doubt, 
whether  this  distinction,  as  to  the 
entry  of  the  executor,  has  not,  in  a 
great  measure,  ceased  to  exist  since 
the  decision  of  "Williams  v.  Bosan- 
quet,  1  Brod.  &  B.  238.  That  case 
decided  (overruling  Eaton  v. 
Jacques,  Dougl.  455),  that  the 
assignee,  in  fact,  of  a  lease  may  be 


charged  as  assignee  on  a  covenant 
contained  in  it  for  the  payment  of 
rent,  though  he  has  never  occupied 
or  actually  become  possessed.  And 
it  does  not  appear  altogether  clear, 
whether  it  is  not  a  consequence, 
that  an  executor  may  likewise  be 
charged,  as  assignee  in  law,  with- 
out entry  :  See  the  observation  of 
Parke,  B.,  at  the  conclusion  of  his 
judgment,  in  Nation  v.  Tozer,  1 
Crompt.  M.  &  R.  176.  4  Tyrwh. 
565.  Since  these  remarks  were 
written,  the  point  above  suggested 
has  been  much  discussed  in  the 
C.  P.,  in  the  case  of  Wollaston  v. 
Hakewill,  3  M.  &  Gr.  297.  S.  0. 
3  Scott,  N.  R.  593.  In  that  case 
the  plaintiffs  declared,  as  assignees 
of  a  lessor,  on  certain  covenants 
contained  in  a  lease  for  ninety- 
nine  years,  and  alleged  that  all 
the  estate  of  the  lessee,  Thomas 
Stead,  of  and  in  a  great  part  of  the 
demised  premises,  "  by  assignment 
thereof  then  made,  came  to  and 
vested  in  the  defendant,  where- 
upon and  whereby  the  defendant 
became  and  was  possessed  of  the 
said  part  of  the  said  demised 
premises,  and  continued  so  pos- 
sessed, until  the  commencement 
of  this  suit  : "  And  the  plaintiffs 
then  proceeded  to  assign  a  breach 
of  covenant  for  the  non-payment 
of  certain  additional  rents  re- 
served by  the  lease,  and  also  a 
breach  of  covenant  in  not  keep- 
ing the  premises  in  repair :  The 
defendant,  by  her  plea,  traversed 
3  b  2 
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as  executor  in  the  detinet,  because  he  cannot  so  waive 
the  term  as  not  to  be  liable  for  the  rent  as  far  as  he  has 
assets  (u). 

"Where  the  executor,  having  entered,  is  sued  in  the  debet 
and  detinet,  as  assignee,  for  rent  incurred  after  his  entry,  he 
cannot   plead  plene  administravit  (%),   even   although  he  be 


"  that  all  the  estate,  &c,  of  the 
said  Thomas  Stead,  of  and  in  the 
said  part  of  the  said  premises  Ly 
assignment  thereof  made,  came 
to  and  vested  in  her,  in  manner 
and  form,  &c.  ; "  upon  which  issue 
was  joined  :  After  trial  and  ver- 
dict for  the  plaintiffs,  a  motion  for 
a  nonsuit  was  made  on  the  ground 
of  an  alleged  variance  between 
the  allegation  in  the  declaration, 
charging  the  defendant  generally 
as  assignee  of  the  lease,  and  the 
proof  offered  at  the  trial,  whereby 
she  appeared  to  be  only  executrix 
of  an  assignee,  and  that  she  had 
never  entered  or  taken  the  profits  : 
But  the  Court  was  of  opinion  that 
there  was  no  variance  :  And  Tin- 
dal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  said,  that  as  to 
the  argument  that  the  executor, 
by  being  charged  generally  as  as- 
signee, becomes  thereby  liable  de 
bonis  propriis,  the  answer  is  that 
he  may,  by  proper  pleading,  dis- 
charge himself  from  personal  lia- 
bility, by  alleging  that  he  is  not 
otherwise  assignee  than  by  being 
executor  of  the  lessee,  and  that  he 
has  never  entered  or  taken  posses- 
sion of  the  demised  premises  ;  and 
from  all  liability  as  executor  by 
alleging  that  the  term  is  of  no 
value,  and  that  he  has  no  assets  : 
But  that,  if  instead  of  relieving 
himself  by  pleading,  he  takes  issue 
on  the  fact,  whether  he  is  assignee 


or  not,  the  evidence  that  he  is 
executor  proves  the  affirmative  of 
the  issue  that  he  takes  the  term 
by  assignment :  And  his  Lordship 
referred  to  the  case  of  Green  v. 
Lord  Listowell,  2  Irish  Law  Bep. 
384.  as  having  determined  this 
precise  point.  See  also  Ackland 
v.  Pring,  2  M.  &  Gr.  937.  And 
as  to  an  executor  de  son  tort,  see 
Paull  r.  Simpson,  9  Q.  B.  365. 
This  subject  has  been  again  con- 
sidered in  the  case  of  Ivearsley  v. 
Oxley,  2  Hurl.  &  C.  896.  In  that 
case  the  declaration  charged  the 
defendant  as  assignee  of  a  lease, 
and  alleged  the  non-payment  of 
rent.  The  defendant  pleaded  that 
administration  de  bonis  non  of  the 
lessee  was  granted  to  a  woman 
whom  he  afterwards  married,  and 
that  neither  he  nor  his  wife  ever 
entered  into  nor  took  possession 
of  the  demised  premises,  nor  did 
they  vest  in  the  defendant  other- 
wise than  as  in  and  by  the  plea 
appeared.  And  it  was  held  that 
this  plea  afforded  a  good  answer 
to  the  action  as  an  argumentative 
traverse  that  the  defendant  was 
assignee. 

(?')  Howse  v.  Webster,  Yelv. 
103.  Helier  r.  Casbert,  1  Lev. 
127. 

(x)  Caly  v.  Joslin,  Aleyn,  34. 
Helier  v.  Casbert,  ]  Lev.  127,  128. 
Sackvill  r.  Evans,  Freem.  171. 
Buckley  v.  Pirk,  1  Salk.  317. 
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named  executor  in  the  declaration  (y) :  for  if  the  rent  be  of 
less  value  than  the  land,  as  the  law  prima  facie  supposes,  so 
much  of  the  profits  as  suffices  to  make  up  the  rent  is  appro- 
priated to  the  lessor,  and  cannot  be  applied  to  anything  else ; 
and  therefore  the  plea  of  plene  administravit  confesses  a 
misapplication,  since  no  other  payment  out  of  the  profits  can 
be  justified  till  the  rent  is  answered  (z) :  And  if  judgment 
be  given  against  the  executor,  it  is  de  bonis  propriis(a). 
But  if  the  land  be  of  less  value  than  the  rent,  the  executor 
may  plead  the  special  matter,  viz.,  that  he  has  no  assets,  and 
that  the  land  is  of  less  value  than  the  rent,  and  pray  judg- 
ment whether  he  shall  be  charged  otherwise  than  in  the 
detinet  only  (b).  If,  however,  such  a  plea  be  pleaded  to  the 
whole  rent  in  the  declaration,  it  will  not  be  a  good  bar 
unless  it  shows  that  there  were  no  profits  at  all ;  because  the 
executor  is  chargeable  personally  for  so  much  of  the  rent  as 
the  premises  are  worth :  If,  therefore,  the  profits  have  been 


(ij)  See  ante,  p.  1634,  note  (q). 
(z)  Buckley  v.  Pirk,  1  Salk.  317. 

(a)  Wentw.  Off.  Ex.  285,  286, 
14th  edit.  1  Saund.  1,  note  (1). 
So  if  the  executor  he  sued  in 
assumpsit  for  use  and  occupation 
in  his  own  time,  he  shall  he  liahle 
de  bonis  propriis,  though  it  he  laid 
that  the  defendant  occupied  as  exe- 
cutor :  Wigley  v.  Ashton,  3  B.  &  A. 
101.  See  Atkins  v.  Humphrey,  2 
C.  B.  654. 

(b)  BiUinghurst  v.  Spearman,  1 
Salk.  297.  Buckley  v.  Pirk,  1 
Salk.  317.  1  Saund.  1,  note  (1). 
In  many  instances  the  profits  of 
the  land  may  he  insufficient  for  a 
given  period,  although  the  lease 
may,  on  the  whole,  he  beneficial ; 
As  in  respect  to  the  rent  for  the 
occupation  of  premises  from  Mi- 
chaelmas to  Lady-day,  especially 
where  almost  the  whole  profit  is 
taken  in  the  summer ;  as,  formerly, 
in  the  case  of  a  lease  of  tithes  or 


of  meadow  grounds  which  are 
usually  flooded  in  the  winter : 
Wentw.  Off.  Ex.  289,  14th  edit. 
So  the  profits  for  a  series  of  years 
may  be  less  than  the  amount  of 
the  rent,  although  the  lease  for 
the  whole  term  may  he  of  no 
small  value  ;  as  in  the  case  of  a 
lease  of  woods,  which  are  fellahle 
only  once  in  eight  or  nine  years, 
and  the  felling  has  been  very  re- 
cent ;  Ibid.  290.  In  these  and 
the  like  instances,  the  executor  is 
personally  liable  only  to  the  ex- 
tent of  the  profits,  and  for  such 
proportion  of  the  rent  as  shall 
exceed  the  profits  is  chargeable 
merely  in  the  capacity  of  executor, 
or,  in  other  words,  as  far  only  as 
he  has  assets  ;  and  in  such  case, 
to  an  action  brought  by  the  lessor 
against  him  in  the  debet  and  deti- 
net, he  must  disclose  the  matter 
by  special  pleading  :  Buckley  v. 
Pirk,  1  Salk.  317.     Toller,  280. 
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less  than  the  rent,  and  therefore  cover  a  part  only,  that  part 
should  be  confessed  and  the  plea  pleaded  to  the  remainder  (c). 
In  Remnant  v.  Bremridge  (d),  which  was  an  action  for  use 
and  occupation  generally,  where  it  appeared  that  the  defendant, 
who  was  the  administrator  of  the  original  tenant  under  an 
agreement  for  a  lease,  had  taken  possession  after  the  intes- 
tate's death,  yet,  it  having  been  proved  by  the  defendant, 
under  the  general  issue,  that  the  premises  had  been  pro- 
ductive of  no  profit  to  him,  and  that  eight  months  after 
the  death  of  the  intestate,  he  had  offered  to  surrender  them 
to  the  plaintiff,  it  was  held  that  this  constituted  a  good 
defence  to  the  action. 

In  Re  Bowes  (e)  it  was  decided  that  an  executor  who  takes 
possession  of  a  leasehold  of  his  testator  is  liable  personally,  as 
assign  of  the  lease,  for  subsequent  rent  up  to  the  letting  value 
of  the  holding.  And  North,  J.,  in  delivering  judgment  says  : 
"  The  law  is,  as  the  cases  cited  and  several  others  clearly 
establish,  that  if  an  executor  is  sued  as  assign  of  the  lease 
for  rent  accrued  during  the  time  in  which  he  was  in  posses- 
sion he  is  entitled  to  set  up,  by  way  of  defence,  that  he  is 

(c)  Rtibery  v.  Stephens,  4  B.  &  the  issue  was  merely  informal  and 

Adol.  241,  247.     In  that  case  the  cured  by  verdict ;   and   that  the 

plaintiff  having  declared,  in  cove-  plaintiff  might  recover  the  arrears 

nant,  for  rent  at  261.  a-year,  the  of  rent  at  the  rate  fixed  by  the 

defendants  pleaded  that  they  were  jury.  See  also  Hopwood  v.  Whaley, 

only  chargeable  as  executors,  and  6  C.  B.  744,  where   in  a  similar 

that   the   term   came  to  them  as  plea,  an  averment  that  the  defen- 

such ;   that  the  premises  were  of  dant   "did   not"   was    held,   after 

less  yearly  value    than  the   said  verdict,  to  mean   that  he  "  could 

rent  of  261.,  viz.,  of  no  value  ;  and  not "   derive   any  profit  from  the 

that  they  had  fully  administered,  demised    premises ;    and    it    was 

&c.  :    The  plaintiff    replied,   that  further  held  that  the  plea  might 

the  premises  were  of  the  yearly  be   taken   distributively,  and   the 

value  of  26/.,  and  issue  was  joined  plaintiff  should  recover  to  the  ex- 

thereon  :   At  the  trial  the  yearly  tent  to  which  defendant  might,  by 

value  was  found  by  the  jury  to  the  exercise  of  reasonable  diligence, 

be  201.  :  And  the  Court  of  King's  have  derived  profit. 

Bench   held   that  the   replication  (d)  8  Taunt.  191. 

was,  in   substance,  that  the  pre-  (e)  37  C.  D.  12S. 
mises  were  of  some  value  ;    that 
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only  assign  as  executor,  and  that  the  profits  or  yearly  value 
of  the  property  amount  only  to  a  sum  less  than  the  rent. 
Then  he  must  pay  into  Court  the  amount  that  he  admits  to 
be  the  full  value,  and  if  his  plea  is  proved  and  that  is  the  full 
value,  he  will  he  under  no  further  liability  in  respect  of  the 
matter."  The  learned  Judge  goes  on  to  point  out  that  the 
full  value  is  not  the  actual  amount  received  by  the  executor, 
but  the  amount  which  he  might  have  received  by  the  exercise 
of  reasonable  diligence. 

And  on  the  same  principle,  although,  as  it  has  already 
appeared  (/),  an  executor,  generally  speaking,  cannot  waive 
the  term,  for  he  must  renounce  the  executorship  in  toto,  or 
not  at  all ;  yet,  if  the  value  of  the  land  is  of  less  amount  than 
the  rent ;  and  there  is  a  deficiency  of  assets,  he  may  waive 
such  a  lease  (</).  And  if  there  are  assets  to  bear  the  yearly 
loss  for  some  years,  but  not  during  the  whole  term,  then,  it 
seems,  the  executor  must  pay  the  rent  as  long  as  the  assets 
will  hold  out,  and  must  then  waive  the  possession,  giving 
notice  to  the  reversioner  (h). 

But  if  the  executor  be  sued  as  executor,  in  debt  in  the 
detinet,  for  rent  incurred  after  the  death  of  the  testator  he 
may  plead  plene  administravit :  for  that  is  a  good  plea, 
wherever  no  other  judgment  can  be  given  but  only  against 
the  defendant  as  executor  (?). 

So,  where  the  executor  is  charged  as  executor,  in  an  action 
of  covenant,  for  non-payment  of  rent  incurred  in  the  defend- 
ant's own  time,  jAene  administravit  is  a  good  plea,  although 
the  defendant  might  have  been  charged  as  assignee  of  the 
term  (k). 

(/)  See  ante,  p.  600.  quent  breaches  of  covenant :   See 

(g)  Wentw.    Off.    Ex.    c.   11,  p.  Eeid  v.  Lord  Tenterden,  4  Tyrwh. 

244,  c.  12,  p.  290,  14th  edit.     Wil-  118,  120. 

kinson  v.   Cawood,  3  Anstr.  909,  (h)  Wentw.  Off.  Ex.  ubi  supra. 

by   Macdonald,   C.    B.    (cited    by  (i)   Lyddall     v.     Dunlapp,      1 

Wood,  V.-C,  1  K.  &  J.  575).     He  Wils.  5. 

must,   it   should    seem,   promptly  (k)  Ibid.   4.      Wilson   v.   Wigg, 

offer  to  surrender  the  lease,  and  10   East,    315.      But  if    issue   be 

this  will  help   him   as   to   subse-  joined    upon    this    plea,    and    it 
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liability  of 
executor  on 
assignment 
of  lease   : 


personal 
responsibility 
of  executor 
for  repairs 
after  testator's 
death  : 


It  remains  to  consider  Low  these  points  are  affected  by 
the  assignment  of  the  lease.  If  the  term  was  assigned  by 
the  testator,  it  seems  clear  that  the  executor  cannot  be 
charged  as  assignee,  because  the  lease  did  not  pass  to  him  : 
but  still  he  will  be  liable  as  executor  in  debt  in  the  deduct 
for  the  rent,  unless  the  lessor  has  accepted  the  assignee 
as  his  tenant  (I)  ;  and  even  in  that  case,  the  executor  will  be 
liable  as  executor,  in  covenant  (in).  If  the  executor  enters, 
and  afterwards  himself  assigns  the  lease,  then  he  is  charge- 
able as  assignee,  for  that  time  only  during  which  he 
occupied  (n).  And  if  he  is  sued  for  rent  incurred  since  the 
assignment  by  himself,  he  is  liable  in  his  representative 
character  only :  Therefore,  if  the  lessor  brings  an  action  of 
covenant  against  the  executor,  and  charges  that  after  the 
testator's  death,  and  the  proving  of  the  Will  by  the  defendant, 
the  demised  premises  came  by  assignment  to  one  A.  B.,  and 
that  such  assignee  has  broken  the  covenants  in  the  lease,  the 
defendant  may  plead  plene  administraiit  (o). 

It  must  here  be  observed,  that  the  Court  of  Common  Pleas 
held,  in  the  case  of  Tremeere  v.  Morison  (p),  that  although, 
in  respect  of  rent,  the  personal  liability  of  an  executor  of  a 
lessee  does  not  exceed  the  value  of  the  demised  premises,  yet 
this  qualification  does  not  extend  to  a  covenant  for  repairs ; 


should  be  proved  that  the  exe- 
cutor has  received  any  profit  from 
the  land,  there  would,  it  should 
seem,  be  a  verdict  against  him  ; 
for  he  could  not  legally  apply  the 
profits  to  any  other  purpose  than 
payment  of  the  rent :  Therefore, 
if  the  land  yields  some  profit,  but 
less  than  the  rent,  the  executor 
ought  to  plead  plene  administraiit 
prceter  the  profit.  This  doctrine, 
however,  applies  only  when  the 
action  is  brought  on  a  covenant 
in  a  lease  to  pay  the  rent  thereby 
reserved,  and  not  to  a  case  where 
the  assignor  of  a  lease  sues   the 


executor  of  the  assignee  on  a 
covenant  to  perform  the  covenants 
in  the  lease,  and  to  indemnify  the 
assignor  for  any  breach  of  them, 
notwithstanding  the  breach  as- 
signed in  the  non-payment  of 
rent :  Collins  r.  Crouch,  13  Q.  B. 
542. 

(I)  Helier  v.  Casbert,  1  Lev. 
127.     See  ante,  p.  1633. 

(m)  See  ante,  p.  1 633.  See  Leigh 
v.  Thornton,  1  B.  &  A.  625. 

(n)  See  ante,  p.  1631,  note  (/). 

(o)  Wilson  v.  Wigg,  10  East, 
313. 

(p)  1  Bing.  N.  S.  89. 


Ch.  I.  §  ii.]         Of  a  deceased  Tenant.  1641 

but  that  where  an  executor  is  sued  as  assignee  on  a  covenant 
to  repair,  he  is  liable  as  any  other  assignee  :  Accordingly, 
in  that  case  a  plea  by  the  executor  that  the  demised  premises 
had  yielded  no  profit,  nor  had  been  of  any  value  whatever, 
since  the  testator's  death,  with  the  addition  of  an  averment 
of  ylene  administravit,  and  an  offer  to  surrender  before 
the  breaches  occurred,  was  held  bad  on  demurrer  (q).  The 
principal  ground  of  this  decision  appears  to  have  been,  that 
the  law  is  clear  that  an  action  of  waste  will  lie  against  an 
executor  for  any  waste  done  in  his  time,  as  well  permissive  as 
voluntary  (r). 

This  decision  appears  to  have  been  to  some  extent  con- 
firmed by  the  subsequent  case  in  Q.  B.  of  Hornidge  v. 
Wilson  (s) .  That  was  an  action  of  debt  for  rent  against  the 
defendant  as  assignee  of  a  term :  The  defendant  pleaded 
that  he  was  administrator  ;  that  the  premises  were  of  less 
value,  and  had  yielded  less  profit  than  the  arrears  cf  the  rent, 

that  is  to  say,  £ ;  that  he  had  paid  over  to  the  plaintiff 

all  the  profit  he  had  received,  and  had  fully  administered, 
and  had  offered  to  surrender  :  Replication,  that  the  premises 
were  worth  more  than  the  sum  in  the  plea  mentioned,  and 
a  denial  of  the  surrender :  the  premises  were  demised 
by  a  party,  through  whom  the  plaintiff  claimed,  to  N.  for 
twenty-one  years,  in  1818,  the  lease  containing  a  covenant  by 
the  lessee  to  repair :  N.,  in  1827,  underlet  to  E.  for  twelve 
years,  wanting  ten  days,  at  a  rent  exceeding  that  reserved  in 
the  lease  :  N.  died  in  1829,  and  administration  was  granted 
to  the  defendant  in  1830 :  E.  died  in  1828,  and  the  premises 
since  that  time  had  been  occupied  by  E.'s  sister,  who  for 
some  years  had  paid  the  rent,  out  of  which  the  plaintiff's 
rent  was  paid,  but  had  since  become  insolvent,  and  her  rent 
had  fallen  into  arrear :  The  premises  had  become  out  of 
repair,  and  had  been  for  some  years,  at  the  time  of  the  com- 


(g)  But  see  the  observations  of  (?•)  See  Ives  v.  Sammes,  2  An- 

Bayley,  B.,  in  Reid  v.  Lord  Ten-      ders,  51.     2  Inst.  302. 
terden,  4  Tyrwh.  118,  120.  (s)  11  A.  &  E.  645. 
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tenant  from 
year  to  year 
continuing 
to  occupy  : 


liability  from 
occupation  of 
co-executor : 


mencement  of  the  action,  of  less  value  than  the  rent  reserved 
in  the  original  lease  ;  but  would  be  of  that  value  if  repaired : 
The  defendant  had  given  the  plaintiff  notice  of  his  willingness 
to  surrender :  And  the  Court  of  Queen's  Bench  held,  first, 
that  the  proof  of  non-payment  of  rent  by  the  under-lessee 
was  no  defence  to  this  action,  on  the  issue  as  to  the  value  of 
the  premises  :  Secondly,  that  under  the  same  issue,  the 
defendant  could  not  rely  on  the  premises  being  out  of  repair 
as  a  ground  of  defence,  being  himself  bound  by  the  covenant 
to  repair.  And  in  Sleap  v.  Newman  (t),  the  case  of  Trcmeere 
v.  Morison  was  expressly  recognized  and  acted  on  by  the 
Court  of  Common  Pleas. 

In  Buckworth  v.  Simpson  (u),  A.  demised  to  B.  certain 
lands  and  premises  for  one  year  certain,  and  then  from  year 
to  year,  so  long  as  the  parties  should  think  proper,  with 
power  to  determine  it  on  giving  notice  to  quit ;  and  the  lease 
contained  various  terms  and  conditions,  as  to  the  manage- 
ment of  the  lands  and  repairing  the  buildings  :  The  lessee 
died,  and  his  executors  entered  into  the  occupation  of  the 
premises,  and  continued  to  occupy  and  paid  rent :  And  the 
Court  of  Exchequer  held,  that  they  were  chargeable  in  their 
personal  character,  upon  the  terms  contained  in  the  original 
demise ;  their  continuing  to  occupy,  and  the  landlord's 
abstaining  from  giving  notice  to  quit,  raising  an  implied 
promise  on  their  parts  to  abide  by  the  terms  of  the  original 
contract  (#). 

It  may  be  useful,  in  this  place,  to  recur  to  the  remark 
which  there  has  already  been  occasion  to  make  (y),  viz.,  that 
if  lands  are  leased  for  years  by  demise  not  under  seal,  and 
one  of  the  two  executors  of  the  lessee  enters  into  the  demised 
premises,  such  entry  does  not  enure  as  the  entry  of  the  two 
executors,  so  as  to  make  them  both  liable  in  an  action  for  use 
and  occupation  (z). 


(t)  12  C.  B.  N.  S.  116. 
(u)  1  Cr.  M.  &  R.  834. 
(x)  See  Arc! en  v.  Sullivan,   14 
Q.  B.  832,  840. 


(y)  Ante,  p.  820. 
(z)  Nation  v.  Tozer,  1  Cr.  M.  & 
R.  172. 
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It  has  been  held  (a),  that   under  the  stat.  14  Geo.  III.  liability  of 
c.  78  (The  Building  Act),  where  a  party- wall  has  been  rebuilt,   lessee  as  to 
the  person  who  is  owner  of  and  entitled  to  the  improved  rent  Pavtv-wa  rf- 
of  the  adjoining  premises  is  liable  to  contribution  out  of  such 
rent,  though  he  be  no  otherwise  owner  than  as  an  executor  or 
administrator  (b). 

In  Stephens  v.  Ilotham  (c),  Wood,  V.-C,  made  a  decree  for  Liability  of 
a  specific  performance  of  a  covenant   in   a   lease    to  take  a  covenant  by a 
renewed  lease  against  the  executors  of  the  lessee,  who  had  testator  to 

.  take  a  renewed 

entered  and  admitted  assets  :  His  Honor  acted  in  this  case  lease. 
unwillingly  and  contrary,  it  seems,  to  his  own  opinion,  on 
the  authority  of  the  decision  of  Shad  well,  V.-C,  in  Phillips 
v.  Everard  (d)  :  And  the  learned  Judge  said  that,  in  this 
case,  the  lease  must  be  so  framed  that  no  personal  liability 
should  be  incurred  by  the  executors ;  though  if  the  lease 
were  a  beneficial  one  claimed  by  them,  they  must  enter  into 
full  covenants. 


Apart  from  Locke  King's  Act,  if  the  purchaser  of  a  real  Liability  of 
estate  dies,  without  having  paid  the  purchase-money,  his  heir-  vendee  of  a 
at-law,  or  the  devisee  of  the  land  purchased,  will  be  entitled  real  estat^ t0 

1  complete  the 

to  have  the  estate  paid  for  by  the  executor  or  administrator  (e).  purchase. 
But  since  40  &  41  Vict.  c.  84,  if  the  purchaser  dies  before 
paying  the  purchase-money,  leaving  it  equitably  charged  by 
way  of  lien  on  the  land,  the  devisee  will  take  the  land  charged 
with  the  unpaid  purchase-money,  and  is  not  entitled  to  have 
such  sum  discharged  or  satisfied  out  of  any  other  estate  of 
the  testator  or  intestate  (/).  And  in  any  case  in  which  the 
heir  or  devisee  may  still  be  entitled  to  have  the  estate  paid 

(a)  Thacker  v.  Wilson,  3  A.  &  lished  in  the  case  above  cited. 
E.  145.  (c)  1  K.  &  J.  571. 

(6)    Nor    in    the    Metropolitan  (rf)  5  Sim.  102. 

Building  Act,  1855  (18  &  19  Vict.  (e)  Milner  v.  Mills,  Mosely,  123. 

c.  122),  which  has  taken  the  place  Broome  v.  Monck,  10  Ves.  597. 
of  the  above  statute,  is  there  any-  (/)  Re  Cockcroft,  24  C.  D.  94. 

thing  to  alter  the  liability  of  exe-  See  ante,  p.  1573,  note  (i). 
cutor   or  administrator   as   estab- 
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for  by  the  executor  or  administrator,  as  where  the  testator 
or  intestate  has  excluded  the  operation  of  Locke  King's 
Act  by  the  expression  of  a  contrary  intention,  if  the  per- 
sonal estate  cannot  be  got  in,  and  the  heir  or  devisee  pays 
for  the  land  out  of  his  own  pocket,  he  may  afterwards  call 
upon  the  personal  representative  to  reimburse  him  ((/).  And 
in  such  a  case,  if  the  personal  estate  is  insufficient  to  perform 
the  contract,  and  the  agreement  is  on  that  account  rescinded, 
yet  the  heir  or  devisee  will,  it  should  seem,  be  entitled  to  the 
personalty  so  far  as  it  goes :  And  it  was  decided,  that  if  by 
reason  of  the  complication  of  the  testator's  affairs,  the  pur- 
chase-money could  not  be  immediately  paid,  and  the  vendor 
for  that  reason  rescinded  the  contract,  yet  on  the  coming  in 
of  the  assets,  the  devisee  of  the  estate  contracted  for  might 
compel  the  executor  to  lay  out  the  purchase-money  in  the 
purchase  of  other  estates  for  his  benefit  (It). 

But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect 
contract,  or  the  Court  should  think  the  contract  ought  not 
to  be  executed,  in  all  these  cases  there  is  no  conversion  of 
real  estate  into  personal,  in  consideration  of  the  Court,  upon 
which  the  right  of  the  executor  on  the  one  hand  (i),  and  of 
the  heir  or  devisee  on  the  other,  depends :  And  therefore,  if 
the  vendor  dies,  the  estate  will  go  to  the  heir-at-law  of  the 
vendor,  in  the  same  manner  as  if  no  contract  had  been 
entered  into  (k)  :  and  the  heir  or  devisee  of  the  purchaser 
will  not  be  entitled  to  the  money  agreed  to  be  paid  for  the 
lands,  or  to  have  any  other  estate  bought  for  him  (I)  :  The 
Court  cannot  speculate  upon  what  the  deceased  party  would 
or  would  not  have    done;    but   in   these    cases  the  inquiry 

(<j)  Broome  v.  Monck,   10  Ves.  (i)  See  ante,  pp.  581,  582. 

614,  G15.    1  Sugd.  V.  &  P.  180,  9th  (k)  Lacon  v.  Mertins,  3  Atk.  1. 

edit.    See  Lord  v.  Lord,  1  Sim.  505.  Atty.-Gen.  v.  Day,  1  Ves.  Sen.  218. 

(It)  Whittaker  v.  "Whittaker,   4  Buckmaster  v.  Harrop,  7  Ves.  341. 

Bro.  Ch.  C.  31.    Broome  v.  Monck,  See  also  Johnson  v.  Le  Garde,  1 

10  Ves.  597.    1  Sugd.  V.  &  P.  180,  Turn.  &  Russ.  281. 

9th  edit.     And  see  Lysaght  v.  Ed-  (I)  Green  v.  Smith,  1  Atk.  573. 

wards,  2  C.  D.  499,  521.  Broome  v.  Monck,  10  Ves.  597. 
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must  be,  whether  at  his  death  a  contract  existed  by  which 
he  was  bound,  and  which  he  would  be  compelled  to  per- 
form (m)  :  That  alone  can  give  the  heir  of  the  purchaser  a 
right  to  call  for  the  personal  estate  to  be  applied,  or  to  the 
personal  representative  of  the  vendor  a  right  to  call  upon  his 
heir  (n) . 

Similar  principles  apply  where  a  vendor  dies  after  there  is  Devolution  of 
a  valid  contract  made  for  the  sale  of  land,  and  before  the  sale  contracted  to 
has  been  carried  out.  In  such  case  the  purchase-money  be  sold- 
will  devolve  as  personal  estate  (o) :  And  if  the  land  contracted 
to  be  sold  has  not  been  conveyed  in  the  lifetime  of  the 
testator  or  intestate,  the  heir-at-law  or  devisee  will  take  no 
beneficial  interest.  Formerly,  the  executor  could  not  himself 
convey  the  estate,  the  subject  of  the  contract,  but  now  by 
the  Conveyancing  Act,  1881,  44  &  45  Vicfc.  c.  41,  s.  4, 
where,  at  the  death  of  any  person  there  is  a  subsisting  con- 
tract enforceable  against  his  heir  or  devisee  for  the  sale  of  the 
fee  simple  or  other  freehold  interest  descendible  to  his  heirs 
general  in  any  land,  his  personal  representative  shall,  by 
virtue  of  this  Act  have  power  to  convey  the  land  for  all  the 
estate  and  interest  vested  in  him  at  his  death,  in  any  manner 
proper  for  giving  effect  to  the  contract.  This  section  is  not 
to  affect  the  beneficial  rights  of  any  person  claiming  as  heir 
or  devisee,  and  is  only  to  apply,  in  cases  of  death  after  the 
commencement  of  the  Act. 

And  by  sect.  30  of  the  same  Act,  which  also  is  only  to 
apply  in  cases  of  death  after  the  commencement  of  the  Act, 
it  is  provided  that,  "  Where  an  estate  or  interest  of  inherit- 
ance or  limited  to  the  heir  as  special  occupant,  in  any  tene- 
ments or  hereditaments,  corporeal  or  incorporeal,  is  vested  on 
any  trust,  or  by  way  of  mortgage,  in  any  person  solely,  the 

(m)  See    Curre    v.    Bowyer,    5  (o)  See  Lysaght  v.  Edwards,  2 

Beav.  6,  note  (b).     Ante,  p.  582.  C.  D.  499.     Be  Thomas,  34  C.  D. 

(n)  1   Sugd.  V.  &  P.   189,  9th  166.     Fairer  v.  Earl  of  Winterton, 

edit.   See  also  Lysaght  v.  Edwards,  5   Beav.    1.     See  also  Frayne  v. 

2  C.  D.  499,  507,  per  Jessel,  M.  K.  Taylor,   33    L.   J.   Ch.   228.      Re 

And  compare  Re  Thomas,  34  C.  D.  Harrison,  34  C.  D.  214. 
166. 
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same  shall,  on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  in  like 
manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and  accordingly  all  the  like  powers,  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives  together 
to  dispose  of  and  otherwise  deal  with  the  same,  shall  belong 
to  the  deceased's  personal  representatives  or  representative 
from  time  to  time,  with  all  the  like  incidents,  but  subject  to 
all  the  like  rights,  equities,  and  obligations,  as  if  the  same 
were  a  chattel  real  vesting  in  them  or  him  ;  and,  for  the 
purposes  of  this  section,  the  personal  representatives  for  the 
time  being  of  the  deceased  shall  be  deemed  in  law  his  heirs 
and  assigns,  within  the  meaning  of  all  trusts  and  powers." 

The  result  of  these  two  sections,  in  cases  of  death  after 
December  31st,  1881,  is  that  where  the  vendor  is  a  trustee 
for  the  purchaser,  as  defined  by  Jessel,  M.R.,  in  Lysaght  v. 
Edwards  (p),  and  the  Court  of  Appeal  in  Re  Colling  (q),  the 
personal  representatives  are,  under  sect.  30,  the  proper 
persons  to  convey,  and  where,  though  the  vendor  is  not  a 
trustee  within  that  definition,  there  is  a  contract  enforceable 
against  the  heir  or  devisee,  the  personal  representatives  will 
be  the  proper  persons  to  convey  under  sect.  4  (?•). 


Liability  of  an 

executor  to 
exonerate 
.specific 
legatees  : 


Where  a  specific  legacy  is  pledged  or  charged  by  the 
testator,  the  specific  legatee  is  entitled  to  have  his  legacy 
redeemed  or  exonerated  by  the  executor  ;  and  if  the  executor 
fails  to  perform  that  duty,  the  specific  legatee  is  entitled  to 
compensation  to  the  amount  of  his  legacy  out  of  the  general 
assets  of  the  testator  (s). 

Therefore  if  the  legacy  be  of  a  silver  cup  or  a  jewel,  and  it 


(p)  2  C.  D.  499,  507. 
(q)  32  C.  D.  333. 
(r)  See  further  Wolstenholme  & 
Brinton's  Conveyancing  and  Set- 


tled Land  Acts,  6th  edit.  pp.  23,  83. 
(s)  Knight  v.  Davis,  3  M.  &  K. 
358.     Bothamley  v.  Sherson,  L.  R. 
20  Er{.  304. 
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be  in  pledge  at  the  testator's  death,  the  legatee  has  a  right 
to  call  upon  the  executor  to  redeem  it,  and  to  deliver  it  to 
him  (t). 

So  in  Stewart  v.  Denton  («),  the  testator,  a  wine  merchant, 
directed  by  his  Will  that  A.  B.  and  C.  D.  should  carry  on 
his  trade,  and  he  bequeathed  to  them  his  stock  of  wines  : 
Before  the  death  of  the  testator,  certain  wines  belonging  to 
him  arrived  in  a  vessel  at  the  port  of  London,  and  the  vessel 
was  reported :  After  his  death  the  wines  were  entered :  And 
it  was  held,  that  the  executors,  and  not  the  legatees,  were 
chargeable  with  the  duties. 

In  Marshall  v.  Holloivay  (x),  A.  having  a  leasehold  estate  of  leaseholds : 
on  which  he  had  covenanted  to  erect  buildings  within  a 
certain  time,  bequeathed  it  and  also  his  personal  estate,  sub- 
ject, as  to  the  latter,  to  the  payment  of  his  debts,  to  trustees 
for  B.  for  life  with  several  limitations  over :  A.  died  before 
the  time  expired,  leaving  the  covenant  unperformed  in  part : 
and  Sir  L.  Shadwell,  V.-C,  held  that  his  general  personal 
estate  was  liable  to  the  performance  of  the  covenant.  But  it 
should  seem  that  it  was  the  clause  which  directed  the  debts 
to  be  paid  out  of  the  personal  estate  which  governed  this 
decision  Q/).  For,  unquestionably,  the  general  rule  is,  that 
the  legatees  of  leasehold  estates  must  take  them  cum  onere  (z), 
and  notwithstanding  the  general  personal  estate  may  remain 
liable  to  the  lessor  by  reason  of  the  covenants  contained  in 
the  lease  (zz). 

(t)  Swinb.  Pt.  7,  s.  20,  pi.  18.  this  respect  from  the  legatee  before 

(u)  4  Dougl.  219.  letting  him  into  possession  :  Hick- 

(x)  5  Sim.  196.     Compare  Far-  ling  v.  Boyer,  3  Mac.  &  G.  635. 

quhar  v.  Haddon,  L.  R.  7  Ch.  1.  {::::)  Moreover,  where  the  burden 

(y)  Fitzwilliam     v.    Kelly,     10  is   of    such  a  character  that  the 

Hare,  266,  278.  leasehold     can     be    described    as 

(s)  Hickling  v.  Boyer,  3  Mac.  &  "  charged  with    the    payment   of 

G.  635.     Fitzwilliam  v.  Kelly,  10  any  sum   or  sums  of  money   by 

Hare,  266.     Armstrong  v.  Burnet,  way   of    mortgage,    or   any   other 

20  Beav.  432.     Hence,  if  the  de-  equitable    charge,   including    any 

mised    premises    are    dilapidated,  lien  for  unpaid  purchase-money," 

the  executors  may  require  an  in-  Locke   King's  Act  will  apply  as 

demnity  against  their  liability  in  mentioned  above.     See  p.  1575. 
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In  Hawkins  v.  Hawkins  (a)  a  testator  specifically  bequeathed 
certain  personal  estate  upon  trust  for  H.  and  her  children 
after  payment  thereout  of  a  legacy  and  of  his  debts  and 
funeral  expenses,  and  bequeathed  his  residuary  estate  to  the 
plaintiff,  whom  he  appointed  his  executor.  Part  of  the 
residuary  estate  consisted  of  a  leasehold  house,  held  for  a 
term  of  years  at  a  rack-rent  and  considerably  out  of  repair. 
This  leasehold  being  worthless,  the  plaintiff,  five  months 
after  the  testator's  death,  surrendered  it  to  the  landlord,  who 
would  only  accept  a  surrender  on  payment  of  rent  for  two  and 
a  half  quarters  from  the  testator's  death  and  a  sum  for 
dilapidations.  The  residuary  estate  as  a  whole  was  valuable. 
And  it  was  held  on  appeal  (reversing  Malins,  V.-C),  that  the 
plaintiff  was  not  entitled  to  have  the  sums  which  he  had  paid 
to  the  landlord  for  dilapidation  and  for  rent  subsequent  to  the 
testator's  death  paid  out  of  the  specifically  bequeathed  pro- 
perty, on  the  ground  that  the  liability  of  the  testator's  estate 
to  pay  the  future  rent  and  its  liability  to  damages  for  the 
dilapidations  were  not  debts,  within  the  meaning  of  the 
clause  in  the  will  directing  the  payment  of  debts,  as  between 
the  residuary  and  specific  legatees. 

It  was  said  by  Sir  George  Jessel,  M.R.,  in  Bothamley  v. 
Slier  son  (b)  that,  "  In  fact,  the  distinction  seems  to  turn  on 
this  :  is  the  charge  one  created  by  the  testator  for  what  has 
been  called  a  temporary  purpose,  that  is,  with  the  view  of 
raising  money  or  of  making  use  of  the  property  (as  in  the 
case  of  the  wines,  for  the  purpose  of  the  testator  making  use 
of  the  wines  and  getting  them  to  this  country),  or  is  it  from 
its  nature  a  charge  incident  to  the  property,  as  in  the  case 
of  rent  on  leaseholds  or  calls  payable  on  railway  shares? 
In  the  first  case  the  specific  legatee  is  entitled  to  have  the 
legacy  redeemed  or  freed  from  the  charge.  In  the  second 
case  he  is  not  entitled,  because  the  testator  is  supposed  to 
give  the  thing  as  it  is,  and  the  charge    upon   it    is   really 

(a)  1 3  C.  D.  470,  in  which  case      does  not  seem  to  have  been  cited. 
Marshall  v.  Hclloway,  ubi  supra,  (b)  L.  R.  20  Eq.  304,  316. 
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not  in  strictness  an  incumbrance,  but  something  incident  to 
the  nature  of  the  thing." 

So  with  respect  to  specific  legacies  of  shares  in  banking  or  of  shares 

..  .  .  in  public 

other  public  companies,  the  legatees  are,  generally  speaking,  companies. 
liable  to  pay  the  calls  made  subsequent  to  the  testator's 
death.  The  cases  on  this  subject  (c)  were  fully  reviewed  by 
Romilly,  M.R.,  in  the  case  of  Armstrong  v.  Burnet  (d),  and 
a  distinction  drawn  by  the  learned  Judge,  that  where  the 
interest  of  the  testator  in  the  subject-matter  which  he  pro- 
fesses to  bequeath  is  complete,  or  where  it  is  so  treated  and 
considered  by  him  and  by  all  persons  connected  with  it,  the 
future  calls  fall  on  the  legatee,  and  not  on  the  general 
personal  estate :  But  where  further  payments  are  required 
to  make  perfect  the  interest  which  the  testator  professes 
specifically  to  bequeath,  then  the  general  personal  estate  is 
applicable  for  that  purpose  (e). 

There  has  already  been  occasion  to  show,  that  on  the  death  Liability  of 

d  executor  as  to 

of  the  master,  the  agreement  for  service  on  the  part  of  the  apprentices 
apprentice  is  at  an  end,  generally  speaking  (/)  :  And  it  seems  clerkgi 
equally  well  established,  that  the  executors  of  the  master  are 
discharged  from  all  agreements  and  covenants  for  the  instruc- 
tion of  the  apprentice,  for  these  are  considered  as.'  personal 
to  the  testator,  and  determined  by  his  death  (g).     But  the 

(c)  Blount  v.   Hipkins,  7    Sim.  borne  by  the  specific  legatee  :  Day 

43.     Jacques  v.  Chambers,  2  Coll.  v.  Day,  1  Dr.  &  Sm.  261.    Addams 

435.     11  Jur.  295.     Clive  v.  Clive,  v.  Ferick,  26  Beav.  384.     But  this 

Kay,  600.     Wright  v.  Warren,  4  does  not  apply  to  calls  made  in 

De  G.  &  Sm.  367.  the   lifetime  of  a  person  who  is 

((/)  20  Beav.  424.  tenant  for   life  of  the  whole  re- 

(e)  See  also  Moffett  v.  Bates,  3  siduary  estate  (including  the 
Sm.  &  G.  468.  The  right  principle  shares)  as  an  entire  fund  :  Be 
appears  to  be  that  if  any  payments  Box,  1  Henim.  &  M.  552.  See 
were  necessary  at  the  testator's  also  the  cases  collected,  ante, 
death  to  constitute  him  a  complete  p.  1303,  note  (i). 
shareholder,  they  must  he  borne  (/)  Ante,  p.  722  et  seq. 
by  his  estate.  But  if  he  was  a  {<j)  R.  v.  Peck,  1  Salk.  66.  Bax- 
complete  shareholder,  all  calls  ter  v.  Burfield,  2  Stra.  1266.  Wads- 
made  after  his  death  ought  to  be  worth  v.  Guy,  1  Keb.  820.     The 

W.E. VOL.    H.  3    C 
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Liability  of 


covenant  en  the  part  of  the  master  fur  maintenance  of  the 
apprentice  still  continues  in  force  (//) ;  and  therefore  the 
executor  is  liable  in  an  action  of  covenant,  as  far  as  he  has 
assets,  if  he  neglects  to  maintain  him  (■/).  By  the  custom  of 
London,  the  executor  shall  put  the  apprentice  to  another 
master  of  the  same  trade  (j).  As  to  maintenance  of  parish 
apprentices  by  executors,  particular  provisions  on  this  head 
have  been  made  by  the  statute  32  Geo.  III.  c.  57,  which  has 
already  been  stated  at  large  (k).  Where  an  attorney,  to  whom 
a  clerk  had  been  articled,  dies  before  the  articles  expire,  the 
Court  of  Chancery  has  jurisdiction  to  entertain  a  claim  for  a 
return  of  part  of  the  premium,  and  such  claim  constitutes  a 
debt  payable  out  of  the  assets  of  the  attorney  (7) . 

In  case  a  person  assessed  to  the  poor  rate  dies  before  pay- 


decision  in  Walker  v.  Hull,  1  Lev. 
177,  was  contra :  but  the  Court 
denied  this  case  in  Baxter  v.  Bur- 
field,  2  Stra.  1267.  But  see  Cooper 
v.  Simmons,  7  H.  &  N.  707.  Ante, 
p.  723. 

(h)  B.  v.  Peck,  1  Salk.  66.  S.  C. 
nomine  B.  v.  Pett,  1  Show.  405. 
Baxter  v.  Bur  field,  2  Stra.  1266. 
Soani  v.  Bovvden,  Finch.  Bep.  396. 

(i)  But  an  order  of  magistrates, 
that  the  executor  or  administrator 
shall  maintain  and  provide  for  the 
apprentice  is  bad,  and  may  be 
quashed  :  B.  v.  Pett,  1  Show.  405. 
S.  C.  Carth.  231.  1  Salk.  66.  3 
Salk.  41.  12  Mod.  27.  E.  v. 
Chaplin,  Comherb.  324. 

( j)  By  Lord  Holt,  in  B.  r.  Peck, 
1  Salk.  66. 

(&)  Ante,  p.  723. 

(0  Hirst  v.  Tolson,  2  Mac.  &  G. 
134.  This  case  was,  however, 
dissented  from  in  Whincup  v. 
Hughes,  L.  R.  6  C.  P.  78,  in  which 
the  plaintiff  apprenticed  his  son  to 
a  watchmaker  and  jeweller  for  the 
term  of  six  years,  paying  to  the 


master  a  premium  of  25Z.  The 
master  duly  instructed  the  ap- 
prentice for  a  year  and  then  died. 
The  plaintiff  sought  in  an  action 
against  the  master's  executrix  for 
money  had  and  received  to  recover 
the  whole  or  some  part  of 
the  premium  on  the  ground  of 
failure  of  consideration.  It  was 
held  that  such  failure  being  only 
partial  the  action  was  not  main- 
tainable. In  his  judgment  Bovill, 
C.  J.,  is  reported  to  have  said  :  "  It 
does  not  appear  to  me  that  the 
case  of  Hirst  v.  Tolson  is  a  satis- 
factory authority  or  one  by  which 
we  are  bound.  It  appears  to  be 
based  on  a  misapprehension  of  the 
law  on  the  subject,  and  is  distinctly 
contrary  to  the  opinion  of  the 
Court  of  Exchequer  in  Re  Thomp- 
son (1  Ex.  864),"  and  Willes,  J., 
seems  to  have  regarded  the  decision 
of  that  case  as  sustainable  on  the 
sole  ground  that  it  was  applicable 
to  attorneys  only,  and  was  an 
exercise  of  the  equitable  jurisdic- 
tion of  the  Court  of  Chancery. 
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ment,  it  has  been  doubted  how  far  the  goods  of  the  deceased  executor  for 

.  Til  Poor  ra^e> 

in  the  hands  of  his  executor  or  administrator  are  liable  to  where  testator 

answer  the  same:  In  the  case  of  Stevens  v.  Evans (m),  the  SiesbeforT"* 
point  was  discussed,  but  not  decided,  as  the  case  was  payment : 
determined  on  its  own  peculiar  circumstances,  viz.,  on  the 
ground  that  it  was  necessary  to  convene  the  administrator 
before  the  justices,  before  a  warrant  could  legally  issue  to 
distrain  :  So  that  the  principal  point  was  undecided  ;  which 
includes  in  it  these  particulars:  1.  Where  the  warrant  of  dis- 
tress is  made  out  during  the  lifetime  of  the  person  assessed, 
whether  the  officers  can  follow  the  goods  into  the  hands  of 
the  administrator  or  any  other,  without  taking  notice  of  any 
person  as  executor  or  administrator  :  2.  Where  the  warrant 
of  distress  is  not  made  out  till  after  the  death  of  the  person 
assessed,  whether  on  summoning  the  administrator,  and 
refusal  by  him,  the  officers  can  distrain  the  goods  in  the 
hands  of  such  administrator :  3.  Whether  the  administrator 
himself  may  be  assessed  in  a  succeeding  rate,  as  for  arrears  ; 
and  on  the  assessment  being  confirmed  at  the  sessions  upon 
his  appeal,  whether  distress  may  be  made  as  of  his  own 
goods,  and  whether  for  defect  of  distress  he  may  be  com- 
mitted: 4.  In  what  course  of  administration  such  assessment 
shall  be  estimated  :  And  if  the  administrator  shall  plead 
before  the  justices  debts  of  a  higher  nature,  or  insufficiency 
of  assets,  whether  and  how  far  the  justices  are  to  take  notice 
of  such  plea,  and  how  or  in  what  manner  they  shall  determine 
the  same  («). 

It  was  held  in  the  Ecclesiastical  Court  that  the  obligation   church- rates. 
to  pay  a  church-rate  was  a  personal  obligation  :     And  that 
the  executor   of  a   deceased   parishioner    could   be   cited   in 
respect  of  a  church-rate  due  from  his  testator  (o). 

(m)  2  Burr.  1152.     1  W.  Black.       343.     By  stat.  31    &   32  Vict,  c. 
284.  109,  compulsory  church-rates  were 

(h)  Burn's    Justice,   title   Poor,      abolished,  with  a  saving  of  rates 
vol.  iv.  p.  228,  229,  edit,  of  1836.         called  "  church-rates,"  but  appli- 

(o)  Williams  v.  George,  3  Curt.       cable  for  a  secular  purpose. 

3  c  2 
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Debts  of 
husband 

and  wife. 


45  &  46  Vict. 
c.  75,  s.  13. 

Wife's  ante- 
nuptial debts 
and  liabilities. 


With  respect  to  debts  which  a  wife  contracted  while  single, 
and  which  remained  due  at  the  time  of  the  marriage,  at 
common  law  the  husband  is  liable,  as  long  as  both  parties 
are  alive :  But  this  liability,  which  originated  in  the 
marriage,  ceases  with  it  :  And  therefore  upon  the  death  of 
the  husband  before  the  wife,  and  before  payment,  the  debts 
survive  against  her,  and  the  executor  of  the  husband  is  dis- 
charged from  them  (p). 

Again,  if  the  husband  survives  the  wife,  he  will  not  be 
individually  responsible  for  her  debts  contracted  before 
marriage,  however  large  a  fortune  he  may  have  received  with 
her  (q).  Nevertheless,  as  her  administrator,  he  will  be  liable 
to  answer  for  them,  to  the  extent  of  her  assets  (r). 

This  question  of  the  ante-nuptial  debts  and  liabilities  of  a 
married  woman  has  been  dealt  with  by  the  Married  Women's 
Property  Act,  1882,  as  follows  : 

Sect.  13.  "A  woman  after  her  marriage  shall  continue 
to  be  liable  in  respect  and  to  the  extent  of  her  separate 
property  (s)  for  all  debts  contracted,  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  her  marriage,  in- 
cluding any  sums  for  which  she  may  be  liable  as  a  contri- 
butory, either  before  or  after  she  has  been  placed  on  the 
list  of  contributories,  under  and  by  virtue  of  the  Acts 
relating  to  joint  stock  companies ;  and  she  may  be  sued  for 
any  such  debt  and  for  any  liability  in  damages  or  other- 
wise under  any  such  contract,  or  in  respect  of  any  such 
wrong ;  and  all  sums  recovered  against  her  in  respect  thereof, 
or  for  any  costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property  ;  and,   as  between  her  and  her  husband, 


^■iu*j('r9z)  3(X 


(p)  Woodman  v.  Chapman,  1 
Campb.  189. 

(7)  Wentw.  Off.  Ex.  369,  14th 
edit. 

(/•)  Ibid.  370.  Heard  v.  Stan- 
foul.  Gas.  Temp.  Talb.  173.  S.  C. 
3  P.  Wms.  409.  As  to  what  her 
assets  comprise,  see  ante,  pp.  736 
et  seq.,  pp.  606  et  seq. 


(s)  See  sect.  19  of  the  Act,  and 
Jay  v.  Robinson,  25  Q.  B.  D.  467. 
And  generally  as  to  liability  of  a 
married  woman's  property,  not- 
withstanding restraint  on  anticipa- 
tion, see  Sanger  v.  Sanger,  L.  R. 
11  Eq.  470.  London  Provincial 
Bank  v.  Bogle,  7  C.  D.  773.  Re 
Hedgeley,  34  C.  D.  379. 
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unless  there  be  any  contract  between  them  to  the  contrary, 

her  separate  property  shall  be  deemed  to  be  primarily  liable 

for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damages 

or  costs  recovered  in  respect  thereof :     Provided  always,  that 

nothing  in  this  Act  shall  operate  to  increase  or  diminish  the 

liability  of  any  woman  married  before  the  commencement  of 

this  Act  for  any  such  debt,  contract,  or  wrong  as  aforesaid, 

except  as  to  any  separate  property  to  which  she  may  become 

entitled  by  virtue  of  this  Act,  and  to  which  she  would  not 

have  been  entitled  for  her  separate  use  under  the  Acts  hereby 

repealed  or  otherwise,  if  this  Act  had  not  passed." 

Sect.  14.  "A  husband  shall  be  liable  for  the  debts  of  his  Sect.  14. 

wife  contracted,  and  for  all  contracts  entered  into  and  wrongs  billable  for 

committed  by  her  before  marriage,  including  anv  liabilities  wife's  fnte- 
J  &   '  b        J  nuptial  debts 

to  which  she  may  be  so  subject  under  the  Act  relating  to  to  a  certain 
joint  stock  companies  as  aforesaid,  to  the  extent  of  all 
property  whatsoever  belonging  to  his  wife  which  he  shall 
have  acquired  or  become  entitled  to  from  or  through  his 
wife,  after  deducting  therefrom  any  payments  made  by  him, 
and  any  sums  for  which  judgment  may  have  been  bond  fide 
recovered  against  him  in  any  proceeding  at  law,  in  respect  of 
any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of 
which  his  wife  was  liable  before  her  marriage  as  aforesaid ; 
but  he  shall  not  be  liable  for  the  same  any  further  or  other- 
wise :  and  any  Court  in  which  a  husband  shall  be  sued  for 
any  such  debt  shall  have  power  to  direct  any  inquiry  or 
proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount  or  value  of  such  property : 
Provided  always,  that  nothing  in  this  Act  contained  shall 
operate  to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  Act  for  or  in  respect 
of  any  such  debt  or  other  liability  of  his  wife  as  aforesaid." 

The   general  result  of  these  sections    seems   to   be    this.  General  result. 
Whereas  at  common  law  a  husband  was  liable  to  the  ante- 
nuptial debts  of  his  wife  to  the  whole  extent  of  his  property 
whether  he  knew  of  their  existence  or  not,  and  whether  he 
obtained  any  property  from  his  wife  or  not :  but  he  could  not 
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be  sued  alone  for  such  debts  if  bis  wife  was  alive ;  and  be  could 
not  be  sued  at  all  for  them  after  bis  wife's  deatb,  except  as 
ber  administrator :  now,  by  tbe  effect  of  tbese  sections,  tbe 
husband  is  liable  only  so  far  as  be  bas  acquired  or  become 
entitled  to  property  from  or  through  bis  wife,  and  he  can  be 
sued  without  the  wife,  and  whether  she  be  alive  or  dead  (t). 
It  must  be  noted,  however,  that  these  sections  of  the  Act 
will  not  apply  to  cases  where  the  marriage  has  taken  place 
before  9th  August,  1870,  which  will  be  governed  by  the 
common  law  as  explained  above,  or,  in  the  case  of  marriages 
between  9th  August,  1870,  and  the  31st  December,  1882, 
inclusive,  by  the  Married  Women's  Property  Act,  1870,  and 
the  amending  Act  of  1874.  As  regards  marriages  between 
these  dates  the  law  stands  shortly  thus.  Where  the 
husband  and  wife  were  married  on  or  after  9th  August,  1870, 
and  before  30th  July,  1874,  sect.  12  of  the  Act  of  1870 
entirely  relieves  the  husband  of  all  liability  for  his  wife's 
ante-nuptial  debts,  and  gives  the  creditor  an  equitable  remedy 
only  against  the  wife's  separate  estate  (u).  But  the  liabilities 
of  the  husband  for  bis  wife's  torts  committed,  or  breaches  of 
contract  made,  before  marriage  were  not  affected  by  the 
statute.  But  where  tbe  marriage  took  place  on  or  after 
July  30th,  1874,  and  before  January  1st,  1883,  the 
amending  Act  of  1874,  provides  that  the  husband  and  wife 
may  be  jointly  sued  for  any  ante-nuptial  debt  of  the  wife  or 
for  any  tort  committed,  or  breaches  of  any  contract  made  by 
the  wife  before  marriage,  and  that  the  husband  shall  be  liable 
in  respect  of  such  matter  to  the  extent  of  the  assets  specified 
in  sect.  5,  which,  briefly,  are  any  property  which  the  husband 
has  acquired  or  might  have  acquired  from  or  through  his  wife. 
After  the  passing  of  M.  W.  P.  Acts,  1870,  1874,  it  was 
held,  in  Re  West  of  England  Bank  (nu),  that  where  a  woman, 
absolutely  entitled  to  shares  in  a  company,  married  in  1878, 

(0  See  Beck  v.  Pierce,  23  Q.  B.  L.  E.  11  Eq.  470.     Be  Hedgeley, 

D.  316,  321.  34  C.   D.  379.     And  see  ante,  p. 

(u)  See  as  to  tlie  construction  of  660,  note  (x). 

this    section,    Sanger    r.    Sanger,  (uu)  12  C.  D.  284. 
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and  before  the  marriage  the  shares  were  settled  absolutely 
upon  her  for  her  benefit,  that  this  did  not  relieve  the  husband 
from  his  liability  as  a  contributory  under  the  78th  section  of 
the  Companies  Act,  1862,  which  enacts  that  "if  any  female 
contributory  marries  either  before  or  after  she  has  been 
placed  on  the  list  of  contributories,  her  husband  shall  during 
the  continuance  of  the  marriage  be  liable  to  contribute  to  the 
assets  of  the  company  the  same  sum  as  she  would  have  been 
liable  to  contribute  if  she  had  not  married,  and  he  shall  be 
deemed  to  be  a  contributory  accordingly."  The  ground  of 
this  decision  was  that  the  section  made  the  husband  liable  as 
the  debtor,  not  as  the  husband  of  the  debtor. 

By  the  M.  W.  P.  Act,  1882,  sec.  13,  a  woman  after  her 
marriage  shall  continue  to  be  liable  in  respect  or  to  the 
extent  of  her  separate  property  for  all  debts  contracted  and  all 
contracts  entered  into  before  her  marriage,  including  any  sums 
for  which  she  may  be  liable  as  a  contributory  either  before  or 
after  she  has  been  placed  on  the  list  of  contributories  under 
and  by  virtue  of  the  Acts  relating  to  joint  stock  companies : 
and  by  sect.  14,  the  husband  shall  be  liable  for  the  debts 
of  his  wife  contracted,  and  for  all  contracts  entered  into,  by 
her  before  marriage,  including  any  liabilities  to  which  she 
may  be  so  subject  under  the  Acts  relating  to  joint  stock 
companies  as  aforesaid  to  the  extent  of  all  property  belonging 
to  his  wife  which  he  shall  have  acquired  or  become  entitled 
to  from  or  through  his  wife,  but  he  shall  not  be  liable  for  the 
same  any  further  or  otherwise.  There  has  been  no  decision 
as  to  whether  the  husband's  liability  under  sect.  78  of  the 
Companies  Act,  1862,  has  been  taken  away  wholly  or  partially 
by  the  M.  W.  P.  Act,  1882. 

On  one  occasion  (v),  Sir  John  Leach,  V.-C,  expressed  a 

(v)  Gregory  v.  Lockyer,  6  Madcl.  mentary  power  of  appointment,  is 

90.     See  Bertie  v.  Chesterfield,  9  entitled  to  retain  out  of  her  estate 

Mod.    31.     Willeter    v.    Dohie,  2  the  expenses  of  her  funeral,  though 

Kay  &  J.   647.      In  Re   McMyn,  such    estate    was   insufficient    for 

33  C.  D.  575,  however,  Chitty,  J.,  creditors,  and  her  will    did    not 

held  that  a  husband,  executor  of  his  contain  any  charge  of  debts  and 

wife's  will   made   under   a  testa-  funeral  expenses. 
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Wife's  post- 
nuptial debts. 


doubt,  whether  the  husband  has  a  right  to  throw  his  wife's 
funeral  expenses  upon  her  separate  estate. 

With  respect  to  debts  contracted  by  a  wife  after  marriage, 
as  far  as  a  supply  of  necessaries,  it  shall  be  presumed,  as 
long  as  he  lives,  that  she  had  the  authority  of  the  husband, 
as  his  agent,  to  procure  them  for  her  own  use  (w).  He  may 
consequently  be  compelled  to  pay  for  them,  and  so  may 
his  executors  if  he  has  assets  :  But  the  authority  will  be 
revoked  by  the  death  of  the  husband ;  and  therefore  his 
executor  is  not  liable  for  necessaries  supplied  to  the  wife 
after  the  decease  of  the  husband,  even  (according  to  one 
case)  although  the  fact  of  his  being  dead  were  unknown  at 
the  time  the  necessaries  were  provided :  Accordingly  in 
Blades  v.  Free  (x),  a  man  who  had  for  some  years  cohabited 
with  a  woman  that  passed  for  his  wife,  went  abroad,  leaving 
her  and  her  family  at  his  residence  in  this  country,  and  died 
abroad :  And  it  was  held,  that  the  woman  might  have  the 
same  authority  to  bind  him  by  her  contracts  for  necessaries, 
as  if  she  had  been  his  wife ;  but  that  his  executor  was 
not  bound  to  pay  for  any  goods  supplied  to  her  after  his 
death 
received  (y) 


although  before   information  of  his  death  had  been 


Work  and 
labour  with  a 
view  to  a 
legacy. 


It  may  be  observed,  that  if  a  man  performs  services  for 
the  testator,  as  if  a  stockbroker  transacts  all  the  money 
concerns  of  the  deceased,  without  any  view  to  a  reward,  but 
in  the  expectation  of  a  legacy,  he  cannot  set  up  any  demand 
for  such  services  against  the  executor  or  administrator  (z). 
Where,  however,  a  surgeon  forebore  to  send  in  his  bill  for 
medicine  and  attendance  to  a  deceased  patient  in  her  life- 
time under  the  expectation  of  a  legacy ;  and  on  her  death, 


(to)  As  to  the  extent  of  this 
presumption  and  how  far  the 
agency  is  a  cpiestion  of  fact,  see 
Debenham  v.  Mellon,  6  A.  C.  24. 

(x)  9  B.  &  C.  167. 


10  M.  &  W.  11.  But  see  also 
Smith's  Leading  Cases,  9th  edit., 
Vol.  II. ,  p:  517  et  seq. 

(z)    Osborn  v.    Guy's   Hospital, 
2   Stra.    728.     Le   Sage  v.  Couss- 


(y)  See  Accord.  Smout  v.  Ilbery,      maker,  1  Esp.  188. 


Ch.  I.  §  ii.]     Upon  the  Acts  of  the  Deceased.  1657 

finding  she  had  left  him  nothing,  he  made  a  claim  on  her 
executors ;  it  was  held  that  he  was  entitled  to  recover,  no 
proof  having  been  given  of  any  understanding  between  the 
parties  that  he  was  to  be  paid  only  by  a  legacy  (a). 

In  Colegrave  v.  Manby  (b),  a  tenant  for  life  of  a  hospital  Executor  of 
lease,  who  was  directed  to  lay  by,  out  of  the  rents  and  profits,  wh0  neglects 
for  the  purpose  of  paying  the  fine  on  renewal,  had  neglected  i°aggnew 
to  renew,  and  the  lease  having  been  renewed  by  the  remainder- 
man,   after   his   death,    a   reference,    on   a  bill   against   his 
executrix,  was  made,  to  ascertain  what  was  a  reasonable  sum 
to  be  paid  for  the  renewal ;  and  the  same  was  ordered  to  be 
paid  by  the  executrix. 

It  was  once  held,  that  executors  continued  the  estate  which  Executors 
their  testator  had  in  a  copyhold,  and,  therefore,  that  they  admitted  to 
needed  no  admission  :     But  it  is  now  settled  that  they  must  c°py\10,tl  an<l 

°  pay  fines. 

be  regularly  admitted,  and  pay  their  fines  (c). 

If  a  bill  of  exceptions  was  sealed  by  a  Judge  and  he  died,  Scire  facias 

r  .  -.      .    .  or  certiorari 

a  scire  jacias  lay  against  his  executors  or  administrators  to  against 
certify  it  (d).  So  if  the  person  who  ought  to  certify  a  record,  SJ*0^ 
as  a  justice  of  the  peace,  &c,  who  hath  taken  a  recognizance, 
or  a  Judge  of  nisi  prius  who  hath  taken  a  verdict,  or  a 
coroner  who  hath  taken  an  inquest,  &c,  happen  to  die, 
having  such  a  record  in  his  custody,  it  seems  that  a  cer- 
tiorari may  be  directed  to  his  executor  or  administrator  to 
certify  it  (e). 

(a)  Baxter  v.  Gray,  3  M.  &  Gr.  therefore  copyholds  held  by  a 
"771.  But  see  Shallcross  v.  Wright,  testator  on  trust,  or  hy  way  of 
12  Beav.  558.  mortgage,  still  vest  in  the  absence 

(b)  6  Madd.  72.  of  devise  in  the  customary  heir. 

(c)  Bath  v.  Abney,  1  Burr.  206.  See  ante,  p.  1543  (x). 

Sect.  30  of  the  Conveyancing  Act,  (d)  2  Inst.  428.     By  the  Judica- 

1881,  no  longer  applies  as  regards  ture  Act,  1875,  Ord.  LVIII.  r.  1, 

copyholds  by  virtue  of  sect.  45  of  bills  of  exceptions  are  abolished, 
the    Copyholds    Act,    1887,    and  (e)  2  Hawk.  B.  2.  c.  27,  s.  39. 
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1 

compellable 
I        aplete 

:;  of 


As  to  corrobo- 
ration in  cases 

Of  rhinis 

■  estate 
of  deceased 
persons. 


ks  a  Court  of  Equity  will  not,  inter  vivos,  compel  a  party 

mplete  his  gift,  so  it  will  not  compel  the  executor  to 

complete  the  gift  of  the  testator:    Therefore  an  act  of  bounty 

which  has  not  been  perfected  by  the  testator  is  of  no  avail 

against  liis  executor  (/). 

I;  has  been  said(^)  that  in  the  case  of  a  conflict  of  evidence 
between  living  and  dead  persons  there  must  be  corroboration 
itablish  a  claim  advanced  by  a  living  person  against  the 
estate  of  a  dead  person,  but  there  is  no  rule  of  English  Law 
laying  down  such  a  proposition.  The  statement  of  a  living 
man  is  not  to  be  disbelieved  because  there  is  no  corroboration, 
although  in  the  n  cessary  absence  through  death  of  one  of 
the  parties  to  the  transaction,  it  is  natural  that  in  con- 
sidering the  statement  of  the  survivor,  we  should  look  for 
corroboration  in  support  o(  it  ;  but  if  the  evidence  given  by 
the  living  man  brings  convict  ion  to  the  tribunal  which  has  to 
try  the  question,  then  there  is  no  rule  of  law  which  prevents 
conviction  being  acted  apon(/i).  The  rule,  such  as  it 
is,  is  a  rule  of  prudence  rather  than  of  law,  and  applies  to 
cases  o(  alleged  debt  as  well  as  to  cases  of  alleged  gift,  and 
in  an  action  tried  by  a  jury  it  is  the  duty  of  the  Judge  to 
recommend  the  jury  to  disregard  the  unsupported  evidence 
of  the  claimant  ;  but  if  they  should  decline  to  do  so,  and 
should  find  for  the  claimant,  qit«  re  if  their  verdict  could  be 
interfered  with  (t).      In  the  ease  of   Hill  v.   JJ"iV.s<>//  (k)  which, 

(/)Hoop       G      Iwin,  1  Swanst      Ves,  491. 

(a)  See  /:•  Whittaker,  21  C.  1>. 
(I."i7.  663. 

(h)  /.':  Hodgson,  31  C.  D.  177, 
183,  per  Sir  .1.  Hanneii.  Ami  see 
Lov<  -  y  .■.  Smith,  L6  ('.  1>.  655. 
Re  Garnet t.  :u  C.  ]  >.  i .  //,  Far- 
man,  57  I..  J.  Cli.  037,  639. 
Stephen's  Digesi  of  Law  of  Evi- 
dence, 6th  edit.  p.  133.  See  pott, 
pp.  1902,  L! 

(0  &  Finch,  23  C.  D.  267,  271, 


185.  Cotteen  v.  Missing,  l  Madd. 
L76.  Me,  k  -.  Eettlewell,  l  PhilL 
Ch.  C.  312.  Callaghan  v.  Cal- 
laghan,  8  CI.  &  F.  374  Sear! 
Law,  i."i  Sim.  95.  Dillon  o.  Cop- 
pin,  1  M.  ,v  Cr.  647,  Ward  v. 
Audland,  S  Beav.  201,  Cox  v. 
Barnard,  8  Hare,  310.  Bridge  v. 
Bridge,  i<;  B<  av.  315.  Weale  v. 
OUive,  17  Beav.  252.  Beech  v. 
Keep,  18  Beav.  285.  An  executor 
may  be  compelled  to  execute  an     per  Jessel,  M.  B 

ment  by  the  testator  to  grant  (k)  L.  R.  8  Ch.  B88. 

an  annuity  :  Nield    v.    Smith,   14 
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however,  was  a  case  where  parol  evidence  was  tendered  for 
the  purpose  of  altering  the  terms  of  a  written  contract  made 
with  the  deceased,  Lord  Justice  James  Baid  :  "  The  evidence 
given  is  the  parol  evidence  of  the  maker  of  s  promissory  note 
uh  to  a  conversation  alleged  to  have  taken  place  between 
himself  and  the  person  to  whom  the  note  was  given,  that 
p<  r  son  being  dead.  Even  if  such  evidence  be  Legally 
admissible  for  any  purpose,  the  interests  of  mankind,  in  my 
opinion,  imperatively  require  that,  unless  corroborated,  it 
Bhould  be  wholly  disregarded.  Nobody  would  be  safe  in 
respect  of  his  pecuniary  transactions  if  legal  documents 
found  in  his  possession  at  the  time  of  his  death,  and 
endeavoured  to  be  enforced  by  his  executors  could  be  set 
aside,  or  varied,  or  altered  by  the  parol  evidence  of  the 
p<  i  ,,ii  who  had  bound  himself,  [t  would  be  very  easy  of 
course  for  anybody  who  owed  a  testator  a  debt  to  say,  '  I 
met  the  testator,  and  he  promised  he  would  not  sue.'  '  I 
met  the  testator  and  I  gave  him  the  money. '  '  I  met  the 
testator,  and  in  consideration  of  something  he  agreed  to 
relieve  me.'  The  Interests  of  justice  and  the  interests  oi 
mankind  require  that  such  evidence,  should  be  wholly 
disregarded." 

If  a  person,  who  has  delivered  a  deed  as  an  escrow,  to  be  Liability  of 

handed  over  to  the  party  for  whose  use  it  is  made,  upon  the  JJaTwhi 

performance   of  Borne  condition,  happen   to  die   before   the  ^Jdaaan 

performance  of  the  condition,  and  the  condition  be  afterwards  wcrow. 
performed,  the  deed  is  available  notwithstanding  the  death  of 
him  that  made  it  (I). 

R  may  here  be  mentioned,  that  if  a  testator  has  given  a  A,  note  made 
promissory  note  in  this  form,     I  promise  for  mysell  and  my  uiterwtby 
,    eoutors  to  pay  A.  B.  or  his  executors,  one  year  after  mj  JJJfJ 
death,  BOOL,  with  Legal  interest,"  and  do  proof  of  the  eon-  fromtheti 

(i}  By    Lord    Ellenborongh,   in      806,  where  executor  appean  to  be 
Copeland  v.  Stephen  ,  I  B.  &  A.      printed  by  mi  take  fori  crow 
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sideratiou  can  be  given,  the  note  bears  interest  from  its  date, 
and  not  merely  from  the  testator's  death ;  for,  in  the  absence 
of  all  particular  proof,  it  must  be  presumed  that  the  note  was 
given  for  value  (m). 


Liability  of 
executor  on 
a  continuing 
guaranty  of 
testator. 


The  death  of  the  surety  does  not  per  se  operate  as  a  revoca- 
tion of  a  continuing  guaranty  (n),  and  his  executor  is  liable 
in  respect  of  advances  made  after  the  testator's  death  (o). 


Although  upon  the  death  of  the  surety  no  express  notice  of 
the  death  has  been  given  by  the  executor,  still,  if  the  fact  of 
such  death  has  come  to  the  knowledge  of  the  creditor,  it 
seems  in  the  absence  of  express  provision  that  this  will 
operate  as  a  revocation  of  the  guaranty,  and  the  executor  will 
not  be  liable  for  subsequent  advances  made  thereunder  ( p) . 

But  a  guaranty,  the  consideration  for  which  is  given  once 
and  for  all,  cannot  be  determined  by  the  guarantor,  and  does 
not  cease  on  his  death  (q). 


(m)  Roffey  v.  Greenwell,  10  A. 
&  E.  222. 

(>i)  By  sect.  18  of  the  Partner- 
ship Act,  1890  (53  &  54  Vict.  c.  39), 
s.  48  of  which.  Act  repeals  s.  4  of 
the  Mercantile  Law  Amendment 
Act,  1856,  it  is  enacted  that  : — 
"  A  continuing  guaranty  or  cau- 
tionary obligation  given  either  to 
a  firm  or  to  a  third  person  in  respect 
of  the  transactions  of  a  firm  is,  in 
the  absence  of  agreement  to  the 
contrary  revoked  as  to  future  trans- 
actions by  any  change  in  the  con- 


stitution of  the  firm  to  which, 
or  of  the  firm  in  respect  of  the 
transaction  of  which  the  guaranty 
or  obligation  was  given." 

(o)  Smith's  Merc.  Law,  9th  ed. 
474.  Bradbury  v.  Morgan,  1  H.  & 
C.  249.  Harriss  v .  Fawcett,  L.  R. 
15  Eq.  311.  L.  R.  8  Ch.  866,  869, 
per  Mellish,  L.  J. 

(p)  Harriss  v.  Fawcett,  ubi  sup. 
Coulthart  v.  Clementson,  5  Q.  B.  D. 
42. 

(q)  Lloyd's  v.  Harper,  16  C.  D. 
290. 
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CHAPTER   THE    SECOND. 

OF    THE    LIABILITY   OF   AN    EXECUTOR    OR   ADMINISTRATOR 
WITH    RESPECT    TO    HIS    OWN   ACTS. 

SECTION     I. 

Of  the  Liability  of  an  Executor  or  Administrator  on  his 
own  Contracts. 

JLN  this  section  it  is  proposed  to  investigate,  First,  the 
liability  of  an  executor  or  administrator,  as  such,  in  respect 
of  his  own  contracts  as  executor  or  administrator  :  Secondly, 
The  personal  responsibility  of  the  executor  or  administrator 
on  his  own  contracts  (a) . 

1st,  As  to  the  liability  of  the  executor,  not  personally,  but  1st.  Of  the 
out  of  the  assets  of  the  testator.     It  seems  to  have  been  once  executor  "'as"1 
considered,  that  wherever  an  action  was  brought  against  an  such»  on  nis 

°  own  contracts. 

executor  or  administrator,  on  promises  laid  to  have  been  made 
by  him  after  the  death  of  the  testator  or  intestate,  he  was 
chargeable  in  his  own  right,  and  not  in  his  representative 
capacity  (b).  The  more  modern  authorities  have,  however, 
established,  that,  in  several  instances,  the  executor  may  be 
sued,  as  executor,  on  a  promise  made  by  him  as  executor, 
and  that  a  declaration  founded  on  such  a  promise  will  charge 
the  defendant  no  further  than  a  declaration  on  a  promise  of 
the  testator. 

Thus  in  Dowse  v.  Coxe  (bb),  the  declaration  stated  that  a 

(a)  Notwithstanding  the  change  (b)  See  Trewinian  v.  Howell, 
in  the  system  of  pleading  since  the  Cro.  Eliz.  91.  Hawkes  v.  Saun- 
Judicature  Act,  it  has  been  thought  ders,  Cowp.  289.  Jennings  v.  New- 
more  convenient  to  leave  this  man,  4  T.  R.  348. 
section  as  it  stood  in  the  former  (bb)  3  Bing.  20.  S.  C.  10  Moore, 
editions  of  this  Work.  272. 
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cause  depending  in  Chancery  in  which  Thomas  Biddle  was  a 
party,  was  referred  to  arbitration,  and  that  it  was  one  of  the 
terms  of  submission  that  in  case  either  of  the  parties  should 
die,  the  death  was  not  to  abate  the  reference  ;  that  Thomas 
Biddle  died  before  the  making  of  the  award ;  that  the  arbitrator 
awarded  that  the  executor  should  pay  the  plaintiff  2251.  out 
of  the  assets  of  Thomas  Biddle  ;  and  that  being  so  liable,  the 
defendant,  executor  as  aforesaid,  promised  to  pay  :  And  the 
Court  of  C.  B.  held  that  the  executor  was  not  charged  thereby 
personally,  but  as  executor  only,  and  that  the  judgment  must 
be  de  bonis  testatoris  (c) . 

So  in  Poivell  v.  Graham  (d),  one  count  of  the  declaration 
stated  a  promise  by  the  testator  in  his  lifetime,  that,  in 
consideration  the  plaintiff  would  enter  into  his  service  as  a 
nurse  and  housekeeper,  and  would  continue  to  serve  him 
till  his  death,  his  executor  should,  after  his  decease,  pay  the 
plaintiff  201.,  and  then  averred  the  defendant's  liability  as 
executor,  and  that  in  consideration  thereof  the  defendant 
promised  to  pay  the  plaintiff  that  sum,  whenever  he,  the 
defendant,  as  executor,  should  be  requested  so  to  do :  And 
the  Court  of  C.  B.  held,  that,  upon  this  count,  the  defendant 
was  not  liable  individually,  but  as  executor  only :  And  in  the 
same  case  the  Court  held,  and  it  is  now  fully  settled,  that  a 
count  averring  an  account  stated  between  the  plaintiff  and 
the  defendant  as  executor,  and  that  in  consideration  thereof 
the  defendant  as  executor  promised  to  pay  the  balance,  does 
not  charge  him  personally;  but  he  may  plead  plene  adminis- 
travit,  and  the  whole  judgment  which  can  be  given  in  favour 
of  the  plaintiff  is  de  bonis  testatoris  (e)  :  And  it  makes  no 
difference  whether  the  account  be  averred  to  have  been  stated 
of    money    due    from    the     testator    to    the    plaintiff  (J ), 

(c)  This  judgment  was  reversed      Moore,  305. 

in  K.  B.,  but  on  a  different  ground,  (e)  Ashby  v.  Ashby,  7  B.  &  C. 

the  Court   of  Error  declining   to  444. 

give  any  opinion  on  this  point  :  6  (/)  Secar  v.  Atkinson,  1  II.  Bl. 

B.  &  C.  255.  102.      Ellis    v.    Bowen,    Forrest. 

(d)  7  Taunt.   581.     S.  C.   1  B.  Exch.  Rep.  98.     This  is  the  com- 
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or   of  money   due   from   the   defendant   as  executor  to   the 
plaintiff  (g) . 

So  it  should  seem  that  a  count  averring  that  the  defendant, 
as  executor,  was  indebted  to  the  plaintiff  for  so  much  money, 
paid  by  the  plaintiff  to  the  use  of  the  defendant,  as  executor, 
and  that  in  consideration  thereof  the  defendant,  as  executor, 
promised  to  pay,  charges  the  defendant  in  his  representative 
character  only,  and  that  he  may  plead  plene  administrarit  to 
it,  and  that  the  judgment  ought  to  be  de  bonis  testatoris  (h). 
For  instance,  suppose  two  persons  are  jointly  bound  as 
sureties,  and  the  one  dies,  and  the  survivor  is  sued  and 
obliged  to  pay  the  whole  debt :  In  such  case,  if  the  deceased 
had  been  living,  the  survivor  might  have  sued  him  for 
contribution  in  an  action  for  money  paid ;  and  it  should 
therefore  seem  that  he  is  entitled  to  sue  the  executor  of  the 
deceased  for  money  paid  to  his  use  as  executor  (i).  Again, 
a  plaintiff  may  in  many  cases  have  an  advantage  in  pro- 
ceeding against  the  assets  rather  than  against  the  executor 
personally :  the  executor  in  his  individual  capacity  may  be 
insolvent ;  in  his  character  of  executor  he  may  have  assets 
adequate  to  answer  any  claim :  and  when  the  money  is  paid 
to  his  use  as  executor,  justice  seems  to  require  that  the 
person  who  has  made  the  payment  should  have  the  liberty 
of  looking  to  the  fund  which  the  executor  has  in  that 
character  (Jc). 

mon   mode   of    declaring    against  449,  451,  452,  by  Bayley,  J.,  and 

executors  to  save  the  Statute   of  Littledale,  J.     See  also  Batard  v. 

Limitations,  1  H.  Bl.  105.  Hawes,  2  E.  &  B.  287,  298,  where 

(g)  Powell  v.  Graham,  7  Taunt.  these  dicta  were  regarded  as  strong 

580.     Ashby  v.  Ashby,  7  B.  &  C.  authority  for  holding,  that  if  one  of 

444  :  but  see   Rose  v.  Bowler,    1  several  co-contractors  be  compelled 

1  H.  Bl.  108.    2  Saund.  1 17,  h,  note  by  suit  to  pay  the  whole  debt,  he 

to  Coryton  v.  Litheby.  may  sue  the  executors  of  another 

(h)  Ashby  v.  Ashby,  7  B.  &  C.  of  them,  ivho  has  died  before  pay- 

448,    449,   451,    452.     This   point  ment  for  contribution, 

was  conceded  by  the  counsel  and  (/.)  Ashby  v.  Ashby,  7  B.  &  C. 

the  Court,  in  Corner  v.  Shew,  3  M.  449.     But  it  must  not  be  under- 

&  W.  350.  stood  that  one  wdio  has  paid  off  a 

(i)  Ashby  v.  Ashby,  7  B.  &  C.  debt  of    a    testator    or  advanced 
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But  a  count  alleging  that  the  defendant,  as  executor, 
was  indebted  to  the  plaintiff  for  so  much  money  lent  by 
the  plaintiff  to  the  defendant,  as  executor,  and  that  the 
defendant,  in  consideration  thereof,  as  executor  promised 
to  pay,  charges  him  personally,  and  he  cannot  plead  plene 
administravit,  and  the  only  possible  judgment  is  de  bonis 
propriis  (I). 

And  so  it  is  of  a  count  which  charges  that  the  defendant, 
as  executor,  was  indebted  to  the  plaintiff  for  money  had  and 
received  by  the  defendant,  as  executor,  for  the  use  of  the 
plaintiff,  and  that  in  consideration  thereof,  the  defendant, 
as  executor,  i^romised  to  pay;  for  to  such  a  count  plene 
administravit  cannot  be  pleaded,  and  the  judgment  on  it 
must  be  de  bonis  propriis  {in).  But  in  Asliby  v.  Ashby  (n), 
Lord  Tenterden  said,  that  although  he  felt  himself  bound  by 
the  authorities  on  the  point,  yet  if  the  matter  were  quite 
new,  it  might,  perhaps,  be  as  well  to  hold  that  a  plaintiff 
might  elect  to  treat  the  receipt  of  the  money  as  an  act  done 
by  the  executor  in  his  character  of  executor,  and  take  his 

money  to   an   executor  to  enable  proving    insufficient    to    pay   the 

him  to  do  so,  can  follow  the  assets  balance,  applied  to  prove  against 

into  the  hands  of  another  to  whom  the   testator's   estate  for  the  dif- 

the   executor  has  aliened  them  :  ference.     It   was  held  on   appeal 

Haynes  v.  Forshaw,  11  Hare,  104,  by  L.JJ.  James  and  Mellish  that 

ante,  p.  801,  note  (b).  the  bank  was  not  entitled  to  prove, 

(/)  Rose  v.  Bowler,  1  H.  Black.  for  that  a  person  cannot  by  con- 

108.     Powell  v.  Graham,  7  Taunt.  tract  with  an  executor  acquire  a 

586.     An  executrix   of  a  testator  right  to  prove  against  the  estate, 

kept  an  executorship  account  with  though  the  executor  has  power  to 

a  bank,  and  having  a  power  under  give  him  a  lien  on  specific  assets. 

the    will    to    mortgage    the    real  Farhall  v.   Farhall,  L.  R.  7   Ch. 

estate  in  aid  of  the  personalty  de-  123. 

posited  with  the  bank  the   title  (in)  Rose  v.  Bowler,  1  H.  Black, 

deeds  of  part  of  the  testator's  real  198.     Jennings  v.  Newman,  4  T. 

estate  as  security  for  the  balance.  R.  347.     Brigden  v.  Parkes,  2  B. 

The  account  having  been  consider-  &  P.  424.     Powell  v.  Graham,  7 

ably  overdrawn   and  the  moneys  Taunt.  585,  586.    Ashby  v.  Ashby, 

to  a  great  extent  misapplied,  the  7  B.  &  C.  444. 

bank  having    no  notice   of  such  (n)  7  B.  &  C.  448. 
misapplication,  and  the    security 
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chance  whether  he  would  get  paid  out  of  the  assets  or  not, 
and  that  if  he  elected  so  to  treat  it,  then  he  must  show  that 
the  money  came  into  the  defendant's  hands  because  he  was 
executor :  And  Bayley,  J.,  concurred  in  this  opinion,  and 
put  the  following  case  :  "  Suppose  a  hill  payable  to  the 
testator  were  remitted  from  a  foreign  country,  half  the 
amount  applicable  to  the  personal  use  of  the  testator,  and 
the  other  half  to  be  paid  over  by  him  to  some  other  person  : 
Before  the  bill  arrives,  the  testator  dies,  and  his  executor 
receives  the  money  :  It  is  possible  that  he  may  not  have 
received  advice  as  to  the  mode  in  which  it  is  to  be  applied, 
until  after  he  has  applied  it  in  the  ordinary  course  of 
administration :  He  may  be  insolvent  in  his  individual 
capacity ;  and  it  would  be  hard  that  the  party,  under  such 
circumstances,  should  not  have  his  election  to  be  paid  out 
of  the  funds  of  the  testator  "  :  The  learned  Judge,  however, 
proceeded  to  observe,  that  the  authorities  were  so  strong,  that 
he  felt  himself  bound  by  them,  although  his  reason  was  not 
convinced  (o). 

Again,  a  count  upon  a  promise  by  the  defendant  as  exe- 
cutor, for  use  and  occupation  after  the  death  of  the  testator, 
has  been  held  to  charge  the  defendant  personally,  and  not 
in  his  character  of  executor  (jj).     So  a  count  alleging  that 

(o)  7  B.  &  C.  450.  But  Little-  this  view  may  be  found  in 
dale,  J.,  expressed  his  opinion  that,  Churchill  v.  Bertrand,  3  Q.  B. 
if  the  case  were  perfectly  new,  the  568,  where  an  intestate  had 
defendant  ought  to  be  held  per-  granted  an  annuity  to  the  plain- 
sonally  liable  upon  the  count  in  tiff,  and,  after  his  death,  his  ad- 
question  ;  and  observed,  that  where  ministratrix  procured  it  to  be  set 
an  executor  receives  money  to  the  aside  for  a  defect  in  the  memo- 
use  of  a  particular  individual,  it  rial  ;  and  it  was  held  that  the 
operates  as  a  specific  appropriation  consideration  money  for  the  an- 
of  that  money  belonging  to  the  nuity  could  not  be  recovered  back 
party,  and  he,  in  his  individual  as  money  had  and  received  by  the. 
capacity,  must  be  liable  for  the  intestate  for  the  use  of  the  plain- 
money    so     received,     it    having  tiff. 

nothing  to   do  with  the  accounts  (}))  Wigley  v.  Ashton,  3   B.  & 

of  the   testator  :  7  B.  &  C.  452,  A.  101.     But  see  Atkins  v.  Hum- 

453.     Perhaps   an   illustration    of  phiey,  2  C.  B.  654. 

W.E. — VOL.    II.  3    D 


1665 


1666 


Of  the  Liability  of  an  Executor     [Pt.  iv.  Bk.  11. 


2.   Of  the  per- 
sonal liability 
of  an  executor 
on  his  own 
promise  : 


the  defendant,  as  executor,  was  indebted  to  the  plaintiff  for 
floods  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
as  executor,  at  his  request,  or  for  work  done  and  materials 
for  the  same  used  and  provided  by  the  plaintiff  for  the 
defendant,  as  executor,  at  his  request,  and  that  the  defendant, 
as  executor,  promised  to  pay,  charges  the  defendant  in 
his  personal  and  not  in  his  representative  character ;  for 
such  a  claim  must  necessarily  be  for  debts  due  from  the 
defendant  in  his  own  right,  as  no  goods  can  be  sold  to  or 
work  performed  for  another  in  his  representative  character  (q). 
The  common  count  for  interest  charges  the  executor  per- 
sonally ;  for  it  alleges  a  forbearance  at  his  request :  But  a 
count  charging  that  the  defendant  is  indebted  as  executor 
on  a  contract  by  the  testator  to  pay  interest  as  long  as 
the  debt  should  be  forborne,  charges  him  as  executor 
only  (r). 

In  actions  like  those  above  mentioned,  which  are  brought 
against  an  executor,  in  the  character  of  executor,  to  recover 
the  demand  out  of  the  testator's  estate,  a  promise  by  the 
executor  is  a  mere  nudum  -pactum,  if  there  were  no  assets  (s) . 
But  it  is  not  necessary  to  aver  in  the  declaration  that  the 
defendant  had  assets  (t). 

2ndly,  It  is  now  proposed  to  investigate  the  personal 
responsibility  of  an  executor  or  administrator,  arising  from 
his  own  contracts. 

A  promise  by  an  executor  or  administrator  to  pay  a  debt 
of  the  testator,  or  to  answer  damages,  will  not  make  him 
personally  liable,  unless  there  be  a  sufficient  consideration 
to  support  the  promise  :  For  a  bare  promise  by  the  executor 


(q)  Corner  v.  Shew,  3  M.  &  W. 
350.  See  post,  p.  1677,  et  seq.  as  to 
charging  an  executor  for  the  ex- 
penses of  the  funeral. 

(r)  Bignell  v.  Harpur,  4  Exch. 
773. 


(1)  to  Forth  v.  Stanton.  Pearson 
v.  Henry,  5  T.  R.  8.  Eann  v 
Hughes,  7  T.  R.  350,  note  (a). 

(t)  Powell  v.  Graham,  7  Taunt 
580.  Dowse  v.  Coxe,  3  Bingh.  20. 
See    also    Pinchon's   case,   9    Co. 


(s)  1    Sauncl.  210,  c.  211,  note      90,  b. 
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■does  not  make  him  liable  out  of  bis  own  estate,  but  be  is 
still  chargeable  only  as  executor,  and  to  the  extent  of  the 
assets  in  his  hands,  in  the  same  manner  as  he  would  have 
been  had  no  such  promise  been  made  («).  And  by  the 
Statute  of  Frauds,  the  executor  or  administrator  will  not 
be  liable,  unless  the  promise  is  in  writing.  It  is  clear,  how- 
ever, that  although  the  promise  be  in  writing,  it  is  of  no 
more  effect  since  the  statute  than  before,  unless  it  be  by  deed 
or  there  be  a  good  consideration  for  it.  Hence,  since  the 
statute,  there  are  two  things  necessary  for  the  validity  of 
the  promise  of  the  executor  or  administrator  to  pay  the 
debt  of  the  testator,  or  answer  damages,  out  of  his  own 
estate  :  1st,  the  common  law  requires  that  there  should  be 
a  sufficient  consideration  to  support  the  promise ;  2nd,  the 
statute  adds  a  still  further  requisite,  that  the  promise  should 
l)e  in  writing  (x).  It  is  therefore  expedient  to  examine,  in 
the  first  place,  what  is  a  valid  consideration  for  a  promise 
by  an  executor  or  administrator  to  charge  him  de  bonis 
propriis  :  and  then  to  inquire  what  is  a  reduction  of  the 
promise  into  writing,  sufficient  to  satisfy  the  Statute  of 
Frauds. 

Before  entering  upon  this  inquiry,  it  may  be  remarked, 
that  a  promise  by  an  administrator,  by  word  of  mouth,  made 
before  administration  granted,  may,  under  certain  circum- 
stances, be  binding  upon  him  afterwards  :  Thus  in  Tomlinsoii 
v.  Gill  (y),  a  person  promised  the  widow  of  an  intestate,  that 
if  she  would  permit  him  to  be  joined  in  the  letters  of 
administration,  he  would  make  good  any  deficiency  of  assets 
to  discharge  the  intestate's  debts ;  And  Lord  Hardwicke 
held  that  this  promise  was  not  within  the  Statute  of  Frauds, 
because  the  party  promising  was  not  administrator  at  the 
time  of  making  the  promise ;  and  it  was  no  answer  to  say 

(u)  Beech  v.  Kennegal,  1  Ves.  Hawkes  v.  Saunders,  Cowp.  289. 
Sen.  126.  Philpot  v.  Briant,  4  Bingh.  717. 

(x)  29  Car.  II.  c.  3,  s.  4.     Bann      But  see  Herbert  v.  Powis,  1  Bro. 
v.  Hughes,  4  Bro.  P.  C.  27,  Toml.      P.  C.  355,  Toml.  edit, 
edit.     S.  C.  7  T.  R.  350,  note  (a).  (y)  Ambl.  330. 
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that   he   was    administrator    afterwards  (z) :    His   Lordship 
further  held,  that  this  was  an  engagement  which  could  he 
made  good  only  in  a  Court  of  Equity ;  because  it  was  not 
made   to    the    creditors,    who    could,    therefore,    claim    only 
through  the  widow ;  but  that  they  were  entitled  in  equity 
to  the  performance  of  the  promise  made  to  her ;  because  it 
was   to   be   considered   there   as   made   to  her  in  trust  for 
them  (a). 
what  is  a  sum-       1st,  What  is  a  valid  consideration  :  If  a  creditor,  at  the 
tion  for  his        request  of  an  executor,  forbears  to  sue  him,  that  is  considered 
promise  a  sufficient  consideration  to  charge  him  de  bonis  propriis, 

whether  he  has  assets  or  not  at  the  time  of  the  promise ;  and 
therefore  it  is  not  necessary  to  aver  in  the  declaration  that 
he  had  assets  :  As  if  A.,  to  whom  the  testator  was  indebted, 
comes  to  the  executor,  and  says  that  he  intends  to  sue  him 
for  the  debt,  whereupon  the  executor  promises,  in  considera- 
tion that  the  plaintiff  will  forbear  him  for  a  reasonable  time, 
to  pay  him,  and  A.  accordingly  forbears  to  sue  him  for  a 
reasonable  time,  that  is  a  good  consideration  to  charge  the 


(;.)  See  ante,  pp.  342,  551,  552,  presentative  of  the  debtor  :  Nelson 
as  to  the  difference  between  the  v.  Serle,  4  Mees.  &  W.  795,  over- 
relation  of  probate  and  letters  of  ruling  Serle  v.  Waterworth,  ibid.  9. 
administration  to  the  death  of  the  Ante,  p.  213,  note  (g).  If,  indeed, 
testator  and  intestate.  the   note   be   made  payable  at   a 

(«)  This  case  -was  recognised  by  future  date,  and  the  maker  be  en- 
Lord  Northington  in  Griffith  v.  titled  to  take  out  administration,  as 
Sheffield,  1  Eden,  77  ;  and  by  Sir  being  the  widow  or  next  of  kin  of 
"W.  Grant,  in  Gregory  v.  Williams,  the  debtor,  perhaps  the  creditor 
3  Meriv.  590.  A  promise,  however,  might  enforce  the  note  ;  because 
by  a  party  who  is  neither  the  exe-  the  effect  of  giving  it  is  to  pre- 
cutor  nor  administrator,  to  pay  a  elude  the  payee  during  its  cur- 
debt  of  a  deceased  person,  is  merely  rency  from  suing  the  maker,  in 
nudum  -pact-urn ;  and  even  if  such  case  the  latter  should  take  out 
a  party  should  give  his  promissory  administration  :  4  M.  &  W.  9. 
note  to  the  creditor  for  the  debt  Where  a  widow  gave  a  promissory 
without  any  other  consideration  note  "  for  value  received  by  my 
for  making  it,  the  payment  of  the  late  husband,"  it  was  held  that  the 
note  cannot  be  enforced  by  the  note  was  valid  on  the  face  of  it  : 
payee,  if  at  the  time  of  the  making  Kidout  v.  Bristow,  1  Cr.  &  Jerv. 
thereof  there  was  no  personal  re-  231,  post,  p.  1671,  note  (m). 
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defendant,  in  an  action  upon  the  case,  out  of  his  own  estate, 
without  assets  ;  for  hy  this  promise   it  is  intended  as  well  to 
forbear  to  sue  the  executor,  as  to  forbear  the  debt;  and  a 
forbearance  of  a  suit  is  a  good  consideration,  without  assets 
at  the  time  of  the  promise  (b).     So  if  a  man  declares  upon 
a  promise  against  an  administrator,  that  the  intestate  was 
indebted  to  him  in  10L  by  bond,  and  died,  and  the  defendant 
being  his  administrator,   in  consideration  of  the    premises, 
and  that  the  plaintiff  would  spare  him  till  such  a  time  after, 
promised  to  pay  him  the  debt ;  and  avers  that  he  spared  him 
till  the   time,   and  the  defendant  had   not   paid   him,    &c, 
though  he  did  not  say  that  he  would  spare  him  the  debt,  or 
to  sue  him,   yet  it  shall  be   so  intended,  and  therefore  the 
consideration  is  good  (c).     So  it  was  said  by  Hale,  C.  J., 
that  though  a  bare  accounting  by  the  executor  with  a  creditor 
of  his  testator  will  not  bind  the  executor  to  pay  de  bonis 
propriis,    yet   a   promise    in    consideration     of    forbearance 
will  (d).     Also  where  the  plaintiff  having  a  debt  owing  to 
him  from  the  testator  on  a  simple  contract,  the  executor,  in 
consideration  the  plaintiff  would  forbear  to  sue  him  until 
such  a  time,  promised  to  pay,  and  the  plaintiff  averred  that 
he  did  forbear  accordingly,  this  is  a  good  promise  :  but  if  the 
heir  had  promised,  on  forbearance   of  the   suit,  to  pay  this 
debt,  no  assumpsit  would  have  been  against  him,  because 
without  consideration ;  for  the  heir  is  not  chargeable  to  any 
debt    without    specialty  (e).      So    where    in    assumpsit,   the 
plaintiff  declared,  that  J.  S.  devised  a  legacy  to  him,  and 
made  the  defendant  executor,  and  the  plaintiff  intending  to 
sue  him  for  the  legacy,  the  defendant,  in  consideration  of 

(b)   Johnson     v.    Witchcott,     1  overruled  since  :  See  the  cases  in 

EolL    Abr.    24,    tit.    Action    sur  the  text,  supra. 

Case  (V.),  pi.  33,  upon  a  demurrer,  (c)  Gardener  v.  Fenner,  1  Roll, 

where  the  defendant  pleaded  that  Abr.  15,  tit.  Action  sur  Case  (S.), 

he  had  no  assets  when  the  promise  pi.  3.   Chambers  v.  Leversage,  Cro. 

was  made.     It  is   said  in  Bane's  Eliz.  644. 

case,  9  Co.  94,  a,  that  if  there  be  (d)  Hawes  v.  Smith,  2  Lev.  122. 

no  assets,  it  shall  be  given  in  evi-  (e)  Fish  v.  Richardson,  Yelv.  55, 

dence :  but  this  opinion  has  been  56. 
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forbearance,  promised   to   pay  him ;    the  defendant  pleaded 
divers  bonds  and  judgments,  and   no    assets   ultra;    upon 
which  the  plaintiff  demurred,    and   had  judgment   without 
argument ;  for  it  was  not  material  whether  he  had  assets  or 
not ;  for  he  was  charged  upon  his  own  promise,  in  considera- 
tion of  forbearance ;  and  a  forbearance  of  a  suit  for  a  legacy 
was  a  sufficient  consideration ;  although  it  was  said,  that  if 
it  had  appeared  by  the  declaration  that  the  plaintiff  had  no 
cause  of  action,  the  forbearance  would  not  be  sufficient  (/). 
It  is  true  that  it  is  now  settled  that  no  action  at  law  lies  for  a 
general  legacy  (g),  but  in  this  case  the  forbearance  might  have 
been  to  sue  in   Chancery,  or,  formerly,  in  the  Ecclesiastical 
Court,  for  the   legacy,    and    then    the    consideration  may, 
perhaps,  be  a  good  one  (h).     So  if  A.  together  with  B.   is. 
bound  to  C.  for  the  proper  debt  of  B.,  and  A.  pays  the  money, 
and  B.  dies  and  makes  D.  his  executor,  and  D.,  in  considera- 
tion that  A.  will    forbear   to   sue  him  until   such   a  time, 
promises   to   pay   him,    this    is    sufficient   consideration   to 
support  the  promise  (i).     So  if  an  executor  be  indebted  to- 
J.  S.  in  100/.  who   demands   the   money,    the   executor   is 
chargeable  only  in   respect   of  assets,    and   not   otherwise ; 
but  if  he  promises  to  pay  the  debt  at  a  future  day,  it  becomes 
his  own  debt,  and  to  be  satisfied  out  of  his  own  estate  (h). 
So  B.  having  died  indebted  to  G.  for  work  and  labour  done, 
his  executors  signed  the  following  memorandum  on  the  back 
of  G.'s  account :  "  Mr.  G.  having  consented  to  wait  for  the 
payment  of  the  within  account,  we,  as  the  executors  of  B., 
engage  to  pay  Mr.  G.  interest  for  the  same  at  51.  per  cent. 
until    the    same    is    settled:"    And    it    was    held,  that  the- 
executors    were    personally    liable    to    pay   the    debt    and 
interest  (I). 

(/)  Davis  v.  Keyner,  2  Lev.  3.  Barber  v.  Fox. 

S.  C.  nomine  Davis  v.  Wright,   1  (i)  Scott  v.  Stevens,  1  Sid.  89. 

Ventr.  120.     2  Keb.  758.  (k)  Goring  v.  Goring,  Yelv.  11. 

(g)  Deeks  v.  Strutt,  5  T.  R.  690.  See  Reech  v.  Kennegal,  1  Ves.  Sen.. 

See  post,  pp.  1828,  1829.  126. 

{h)  See  2  Saund.  137,  d.,  note  to  (I)  Bradly  v.  Heath,  3  Sim.  543.. 
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Accordingly,  where  two  executors  gave  a  promissory  note 
to  the  plaintiff  in  the  following  words,  "  As  executors  to  the 
late  T.  T.,  we  severally  and  jointly  promise  to  pay  to  N.  C. 
the  sum  of  200?.  on  demand  with  lawful  interest  for  the 
same  :  And  the  Court  of  C.  B.  held  that  they  were  person- 
ally liahle  on  the  instrument,  upon  the  ground  that  the 
promise,  from  the  circumstance  of  interest  being  added, 
necessarily  imported  a  payment  at  a  future  day,  and  an 
executor  promising  to  pay  a  debt  at  a  future  day  makes  the 
debt  his  own  (m). 


(m)  Chikls  v.  Monins,  2  Brod.  & 
Bing.  460.  S.  C.  5  Moore,  281. 
See  also  Barnard  v.  Pumfrett,  5 
M.  &  Cr.  71.  Lucas  v.  Williams, 
3  Gift  151.  See  also  Ridout  v. 
Bristow,  1  Cr.  &  J.  231,  where  a 
widow  had  given  a  promissory  note 
for  "  value  received  hy  my  late 
husband  ; "  and  it  was  held  that 
the  note  was  valid  on  the  face  of 
it ;  and  Bayley,  J.,  said,  "  If  an 
administratrix  takes  upon  herself 
to  give  a  security,  which  may  have 
the  effect  of  inducing  forbearance, 
and  which  purports  to  bind  her 
individually,  is  it  competent  for 
her  to  say,  you  must  prove  assets  ? 
To  my  mind,  the  act  of  giving  such 
a  security,  supersedes  the  necessity 
of  an  investigation  as  to  there 
being  assets  :  It  seems  to  me  that 
the  words  '  value  received  by  my 
late  husband,'  do  not  make  the 
proof  of  assets  necessary ;  and  I 
go  still  further  and  say,  that  it  was 
not  competent  for  her  to  show  that 
there  were  no  assets."  But  where 
an  executrix  gave  an  acceptance 
for  a  debt,  due  from  her  testator, 
taking  an  engagement  from  the 
drawer  to  renew  the  bill  from  time 
to  time,  until  sufficient  effects  were 
received  from  the  estate  of  the  tes- 
tator, it  was  held  that  this  meant 


sufficient  effects  in  the  ordinary 
course  of  administration  ;  and  that 
she  had  not  precluded  herself  from 
first  applying  assets  to  pay  3,0007., 
to  trustees  for  her  own  use,  in  dis- 
charge of  a  bond  given  by  her  hus- 
band before  marriage  to  that  effect, 
before  she  paid  the  acceptance : 
Bowerbank  v.  Monteiro,  4  Taunt. 
844.  Where  a  bill  is  endorsed  to 
a  person  as  executor,  and  he  again 
endorses  it,  he  becomes  personally 
liable,  unless  he  endorses  it  in  such 
terms  as  to  negative  personal  lia- 
bility :  Bills  of  Exchange  Act, 
45  &  46  Vict.  c.  61,  s.  31  (5).  See 
sect.  16  (1)  as  to  endorsements 
limiting  or  negativing  liability. 
And  by  sect.  26  (1)  of  this  Act,  it 
is  enacted  that  where  a  person 
signs  a  bill  as  drawer,  endorser,  or 
acceptor,  and  adds  words  to  his 
signature  indicating  that  he  signs 
for  or  on  behalf  of  a  principal,  or 
in  a  representative  character,  he  is 
not  personally  liable  thereon  :  but 
the  mere  addition  to  his  signature 
of  words  describing  him  as  an 
agent,  or  as  filling  a  representative 
character,  does  not  exempt  him 
from  personal  liability.  See  King 
v.  Thorn,  1  T.  R.  489.  Alexander 
v.  Sizer,  L.  R.  4  Ex.  102. 
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Again,  where  the  plaintiff  declared  in  assumpsit  that  the 
defendant's  testator  was  indebted  to  A.,  who,  after  the 
testator's  death,  assigned  the  debt  to  the  plaintiff,  and 
appointed  him  to  receive  it  to  his  own  use,  and  that  the 
defendant,  in  consideration  that  the  plaintiff  would  accept  the 
defendant  as  his  debtor,  promised  to  pay  it  to  the  plaintiff ; 
it  was  held  that  this  was  not  a  sufficient  consideration  to  sup- 
port the  promise,  so  as  to  charge  the  defendant  de  bonis 
propriis(n)  :  But  if  the  promise  had  been  in  consideration  of 
forbearance  by  such  assignee  of  the  debt  to  sue  the  executor 
or  administrator,  that  would  have  been  sufficient  (o)  :  for  it  is 
sufficient,  in  the  case  of  any  other  debtor,  whom  the  assignee 
of  the  debt  forbears,  at  his  request,  to  sue(jj). 

So  where  the  plaintiff  declared  in  assumpsit  that  the 
husband  of  the  defendant  was  indebted  to  the  plaintiff  in  50/. 
for  beer,  and  died  intestate,  and  administration  was  com- 
mitted to  the  defendant,  and  that  afterwards,  she,  in  consi- 
deration that  the  plaintiff  would  deliver  to  her  six  barrels  of 
beer,  promised  to  pay  to  the  plaintiff,  as  well  the  501.  due  by 
the  intestate,  as  for  the  six  barrels  delivered  to  herself,  and 
that  he  thereupon  delivered  the  six  barrels  ;  it  was  held  that 
the  action  was  well  brought  against  her  on  her  own  assumpsit, 
and  that  the  judgment  should  be  for  both  debts  de  bonis 
propriis  (q). 

So  where  an  attorney  delivered  up  deeds  to  an  executor, 
which  he  was  not  obliged  to  do  till  the  bill  was  paid,  and 
these  deeds  were  of  great  use  to  the  executor  in  several 
suits  which  were  then  carrying  on ;  it  was  held,  that  this 
was  a  sufficient  consideration  to  make  the  executor  liable  to 
the  attorney's  whole  demand,  whether  there  were  assets  or 
not(?-). 

(»)  Forth  v.  Stanton,  1  Saund.  71.     Oble  v.  Dittlesfield,  1  Ventr. 

21°-  153.     1  Saund.  210,  note  (1). 

(o)  Pitt  v.  Bridgwater,  1   Roll.  (?)  Wheeler  v.  Collier,  Cro.  Eliz. 

Abr.   20,  pi.  11.     Russel  v.  Had-  406. 

dock,  1  Lev.  188.     1  Saund.  210,  (r)  Hamilton  v.  Incledon,  4  Bro. 

note  (!)•  P.  C.  4,  Toml.  edit. 

(p)  Reynolds  v.  Prosser,  Hardr. 
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It  should  seem  that  the  having  assets  is  a  good  considera- 
tion for  a  promise  by  an  executor  or  administrator  to  pay  a 
debt  of  the  deceased,  or  to  answer  damages  out  of  the  execu- 
tor's own  estate:  Thus  in  Reecli  v.  Kcnnegal(s),  Lord 
Hardwicke  observed,  "  At  law,  if  an  executor  promises  to  pay 
the  debt  of  his  testator,  a  consideration  must  be  alleged  :  as 
of  assets  come  to  his  hands ;  or  of  forbearance  ;  or  if  an 
admission  of  assets  is  implied  by  the  promise ;  otherwise  it 
will  be  but  nudum  'pactum,  and  not  personally  binding  upon 
the  executor."  So  it  was  held  in  Atkins  v.  Hill  (t)  and  in 
Hawkes  v.  Saunders  (w),  that  the  circumstance  of  the  executor 
having  assets  sufficient  to  pay  all  the  debts  and  legacies, 
was  a  sufficient  consideration  to  support  a  promise  to  pay  a 
legacy,  so  as  to  render  the  executor  individually  liable  on  that 
promise  in  an  action  at  law  (x)  :  And  although  the  doctrine 
of  these  cases,  as  far  as  the  liability  of  an  executor  to  be 
sued  at  law  for  a  general  legac)7,  has  been  since  exploded  (y), 
yet  it  should  seem  that  their  authority,  with  respect  to  the 
sufficiency  of  the  consideration  in  question  to  support  a  pro- 
mise to  pay  debts,  remains  unimpeached.  The  consequence 
is,  that  if  an  executor  or  administrator  promises,  in  writing, 
that,  in  consideration  of  having  assets,  he  will  pay  a  particular 
debt  of  the  testator  or  intestate,  he  may  be  sued  on  this  pro- 
mise in  his  individual  capacity,  and  the  judgment  against  him 
will  be  de  bonis  propriis  (z). 

It  may  here  be  observed,  that  in  cases  like  the  above- 
mentioned,  where  the  nature  of  the  debt  is  such  as  necessarily 
to  make  the  defendant  liable  personally,  the  judgment  will  be 
de  bonis  propriis,  although  he  be  charged  as  promising  as 
executor  (a). 

(s)  1  Ves.  Sen.  126.  (//)  See  post,  p.  1828. 

(£)  Cowp.  284.  (a)  Trewinian    v.   Howell,   Cro. 

(tt)  Cowp.  289.  Eliz.  91.    And  see  Rann  v.  Hughes, 

(x)  See  also  Accord.  Barnard  v.  7  Term  Rep.  350,  note  (a). 

Pumfrett,  5  M.  &  Cr.  71,  per  Lord  (a)  Powell  v.  Graham,  7  Taunt. 

Cottenham.  585.     Wigley  v.  Ashton,  3  B.  &  A. 
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what  is  a 
sufficient 
reduction  of 
the  executor's 
promise  into 
writing. 


It  remains  to  consider  2ndly,  What  is  a  sufficient  reduction 
into  writing  of  the  promise  of  an  executor  or  administrator. 
The  fourth  section  of  the  Statute  of  Frauds  (29  Car.  II.  c. 
3),  enacts  {inter  alia),  "that  no  action  should  be  brought, 
whereby  to  charge  any  executor  or  administrator,  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant,  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  per- 
son, &c,  &c,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged, 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized." 

The  word  "agreement"  used  in  this  section  means  the 
consideration  of  the  promise  (b)  :  and,  therefore,  it  was  held 
in  the  case  of  Wain  v.  Warlters  (c),  that  the  consideration  of 
the  promise,  as  well  as  the  promise  itself,  must  be  in  writing, 
otherwise  it  is  void  :  This  doctrine  was  very  much  doubted 
in  several  subsequent  cases,  but  was  fully  established  by 
subsequent  decisions  (d).  It  was  however,  sufficient,  if  the 
consideration  could  be  gathered  from  the  whole  tenor  of  the 
writing ;  and  it  was  held  that  it  was  not  necessary  that  it 
should  be  stated  on  the  face  of  it  in  express  terms  (e).  This 
rule  having  proved  a  grievance  it  was  enacted  by  stat.  19  &  20 
Vict.  c.  97  (Mercantile  Law  Amendment  Act),  s.  3,  that  no 
special  promise  to  answer  for  the  debt,  defaidt,  or  miscarriage 
of  another  jpcrson,  shall  be  deemed  invalid,  by  reason  only  that 
the  consideration  for  such  promise  does  not  appear  in  writing 
or  by  necessary  inference  from  a  written  document. 


Personal  This  may  be  the    proper   place    to    consider   how  far   an 

responsibility  .    .  ... 

of  executor  on    executor  or  administrator  is  liable    upon  a   submission   to 


101.  Corner  v.  Shew,  3  M.  &  W. 
350. 

(b)  1  Saund.  211,  note  (2). 

(c)  5  East,  10. 


(d)  Saunders  v.  Wakefield,  4 
Barn.  &  Aid.  595.  1  Saund.  211, 
note  (d). 

(c)  1  Saund.  211,  note  (d). 
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arbitration  of  a  claim  upon  him  as  the  representative  of  the  a  submission 

.  ,        __,  ,  i       •        •      i  n    .  to  arbitration. 

deceased.  Where  the  executor  submits  m  broad  terms,  to 
pay  whatever  shall  be  awarded,  and  the  arbitrator  awards 
that  he  shall  pay  a  certain  sum,  he  is  personally  bound  to 
perform  the  award,  whether  he  has  assets  or  not  (/)  ;  For 
if  an  executor  or  administrator  thinks  fit  to  refer  generally 
all  matters  in  dispute  to  arbitration,  without  protesting 
against  the  reference  being  taken  as  an  admission  of  assets, 
it  will  amount  to  such  an  admission  (g).  Thus  in  Barry  v. 
Rush  (h),  an  action  of  debt  was  bought  on  a  bond  given  by 
the  defendant,  by  which  he,  as  administrator,  bound  himself, 
his  heirs,  &c.  :  The  condition,  after  reciting  that  the  plaintiff 
and  defendant  had  agreed  to  submit  to  arbitration  certain 
disputes  which  had  arisen  between  the  plaintiff  and  the 
defendant's  intestate,  touching  certain  articles  of  agreement 
between  the  intestate  and  the  plaintiff's  testator,  was  for 
the  performance  of  an  award  to  be  made  by  the  arbitrators 
concerning  the  matters  assigned,  and  also  concerning  all 
other  matters,  &c,  between  the  said  parties  :  The  declaration 
stated,  that  the  arbitrator  had  awarded  that  the  defendant,  as 
administrator,  should  pay  to  the  plaintiff,  as  executrix,  298L 
on  the  27th  June  following,  and  that  the  parties  should 
execute  general  releases  :  The  defendant  pleaded  yAenc 
administravit,  and  that  at  the  time  of  entering  into  the  bond, 
he  had  no  assets  :  To  this  plea  there  was  a  demurrer :  And 
the  Court  of  K.  B.  held  that  the  plea  was  bad  ;  on  the  ground 
that  the  bond  was  a  personal  engagement  by  the  defendant 
to  perform  the  award.  So  in  Worthington  v.  Barlow  (?'), 
where  the  arbitrator,  under  a  reference  between  A.,  a  claimant 
on  the  estate  of  an  intestate,  and  B.  the  administrator  ascer- 
tained the  amount  of  the  demand,  and  directed  that  B. 
should  pay  it ;  it  was  held  that  B.  could  not  afterwards 
object  that  he  had  no  assets,  but  that  he  might  be  attached 

(/)  See   Lord   Kenyon's    judg-  ,  2  Rose,  50.     See  also  Wans- 

ment,  in  Pearson  v.  Henry,  5  Term  borough  v.  Dyer,  2  Chitt.  Rep.  40. 
Rep.  7.  (h)  1  Term  Rep.  691. 

(cj)  By  Lord  Eldon  in  Robson  v.  (i)  7  Term  Rep.  453. 
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for  nonpayment :  And  Lord  Kenyon  said,  that  as  the  arbi- 
trator  had  awarded  the  defendant  to  pay  the  amount  of  the 
plaintiff's  demand,  it  was  equivalent  to  determining,  as 
between  these  parties,  that  the  administrator  had  assets  to 
pay  the  debt.  So  in  Riddell  v.  Sutton  (k),  an  administratrix 
referred  to  the  final  award  of  an  arbitrator  certain  disputes 
between  the  plaintiff  and  herself  as  executrix,  to  be  finally 
settled  by  the  said  arbitration :  The  arbitrator  found  a 
balance  due  from  the  defendant  to  the  plaintiff,  and  without 
finding  assets,  awarded  her  to  pay  it  on  or  before  a  certain 
day :  And  the  Court  of  Common  Pleas  held  that  plene 
administravit  was  no  bar  to  an  action  on  the  award. 

But  the  personal  liability  of  the  executor  or  administrator 
may  obviously  depend  not  only  on  the  terms  of  the  sub- 
mission, but  also  on  those  of  the  award.  Thus  in  Pearson  v. 
Henry  (I),  the  defendant,  as  administrator,  submitted  to  an 
award,  and  the  arbitrator  awarded  that  a  certain  sum  was 
due  from  the  intestate's  estate,  without  awarding  that  the 
administrator  was  to  pay  it :  And  it  was  held  that  the 
administrator  was  not  thereby  precluded  from  denying  that  he 
had  assets  (m).  So  in  Love  v.  Honeyboume  in),  a  cause 
and  all  matters  in  difference  between  the  plaintiff's  testator 
and  the  defendant  were  referred  to  arbitration  by  a  Judge's 
order,  and  the  arbitrator,  upon  an  investigation  of  the 
accounts,  ascertained  that  there  was  a  certain  balance  against 
the  testator,  and,  by  his  award,  directed  the  plaintiff  to  pay 
that  sum  out  of  the  assets,  on  or  before  a  certain  day  :  The 
Court  was  moved  to  set  aside  this  award  for  uncertainty,  on 
the  ground  that  the  arbitrator  had  not  ascertained  whether 
there  were  any  assets  in  the  hands  of  the  executor  to  pay  the 
sum  awarded  :  The  Court  refused  to  set  aside  the  award,  on 
the  ground  that  although  in  that  respect  it  might  be  uncertain, 
yet  that  would  not  vitiate  the  other  part  of  the  award,  which 
was  unquestionably  certain,  namely,  that  part  which  found 

(k)  5  Bing.  200.  7  T.  R.  453. 

(1)  5  T.  R.  6.  (n)  4  Dowl.  &  Ryl.  814. 

(m)  See  Worthington  v.  Barlow, 


Oh.  ii.  §  i.]         On  his  own  Contracts.  1677 

that  the  plaintiff,  as  executor,  was  indebted,  upon  a  balance 
of  accounts,  to  the  defendant :  But  Lord  Tenterden  observed, 
that  it  appeared  to  him,  that  the  latter  part  of  the  award  did 
not  conclude  the  question  of  assets,  but  left  it  open :  And 
Holroyd,  J.,  remarked  that  the  arbitrator  had  awarded  that 
the  money  should  be  paid  by  the  plaintiff  out  of  the  assets 
upon  a  day  which  he  fixed,  i.  e.  if  there  were  any  assets  in 
his  hands  at  that  time ;  and  that  if  the  plaintiff  had  fully 
administered  at  that  time,  he  would  not  be  bound  to  pay  (o). 

It  was  held  by  the  Court  of  K.  B.  in  Gardner  v.  Baillie  (p),  Liability  of 

executor  for 

that  a  power  of  attorney  from  an  executor,  to  ask,  demand,  acts  done 
sue  for  and  receive  all  sums  due  to  him  as  executor,  and  to  ""^  of 
do  all  further  acts  for  receiving  debts,  &c,  with  power  to  do  attorney. 
and  act  touching  the  premises  as  effectually  as  the  principal 
could  do,  does  not  authorize  the  attorney  to  bind  his 
principal,  by  accepting  bills  for  debts  due  from  his  testator. 
But  in  Howard  v.  Baillie  (q),  the  Court  of  Common  Pleas 
inclined  to  hold,  that  a  letter  of  attorney  given  by  an 
executor  to  A.,  enabling  him  to  transact  the  affairs  of  the 
testator,  in  the  name  of  the  executor,  as  executor,  and  to  pay, 
discharge,  and  satisfy  all  debts  due  from  the  testator,  con- 
veyed a  sufficient  authority  to  A.  to  accept  a  bill  of  exchange, 
in  the  name  of  the  executor,  drawn  by  a  creditor  for  the 
amount  of  a  debt  due  from  the  testator,  so  as  to  make  the 
executor  personally  liable  :  And  clearly,  if  the  executor 
admits  that  such  a  bill,  which  has  been  so  accepted  by  A. 
with  the  knowledge  of  the  executor,  is  for  a  just  debt,  and 
that  it  ought  to  be  paid,  it  affords  sufficient  evidence  of  an 
authority  given  by  him  to  A.  to  accept  that  particular  bill  ; 
without  resorting  to  the  letter  of  attorney  (r). 

With  respect  to  the  liabilty  of  an  executor  or  an  adminis-  Liability  of 
trator  to  the  expenses   of  the   funeral   of  the   deceased,  it  respect  to  the 
appears  to  be  clear,  that  if  an  executor  or  administrator  gives  the^neril 

(o)  See    also    Be    Joseph     and  (q)  2  H.  Black.  618. 

Webster,  1  Russ.  &  M.  486.  (r)  Ibid, 

(p)  6T.  R.  591. 
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orders  for  the  funeral,  or  ratifies  or  adopts  the  acts  of  another 
party,  who  has  given  such  orders,  he  makes  himself  liable 
individually,  and  not  in  his  representative  character,  for  the 
reasonable  expenses  (s).  And  notwithstanding  that,  generally 
speaking,  an  administrator  is  not  bound,  as  such,  by  his  acts 
done  before  the  letters  of  administration  were  obtained  (t), 
yet  it  should  seem  that  if,  before  taking  out  letters,  he  gives 
orders,  or  sanctions  the  orders  which  another  person  has 
given  for  the  funeral  of  the  deceased,  he  will  be  thereby  bound, 
after  he  has  become  administrator  (u),  to  satisfy  the  charges 
incurred  under  such  orders  (%). 

A  question,  however,  of  some  difficulty  arises,  in  cases 
where  the  executor  or  administrator  has  neither  given  not- 
adopted  any  directions  for  the  burial,  but  he  is  sought  to  be 
charged  on  an  implied  contract  arising  out  of  his  situation, 
with  reference  to  his  character  and  the  estate  of  the  deceased. 
According  to  one  report  of  the  case  of  Ashton  v.  Sherman  (y), 
Lord  Holt  laid  it  down  that  if  A.  employs  B.  to  work  for  C, 
without  warrant  from  C,  A.  is  liable  to  pay  for  it :  an 
executor  is  not  liable  to  pay  for  funeral  expenses  unless  he 
contracts  for  them."     This  dictum  is  not  mentioned  by  the 


(s)  Brice  v.  Wilson,  8  A.  &  E. 
349,  note  (c).  Comer  v.  Shew,  3 
Mees.  &  W.  350.  Anil  it  seems 
from  the  decision  in  Reg.  v.  Price, 
12  Q.  B.  D.  247,  which  establishes 
the  legality  of  cremation,  that  an 
executor  or  administrator  who  cre- 
mates the  dead  body  of  the  testator 
or  intestate,  either  in  accordance 
with  directions  contained  in  the 
Will  or  in  the  exercise  of  his  own 
discretion,  is  entitled  to  be  paid 
the  reasonable  expenses  of  so  doing, 
in  the  same  manner  as  he  would  be 
entitled  to  be  paid  the  expenses  of 
burial.     See  ante,  p.  835,  note  («). 

(t)  See  ante,  pp.  342,  344. 

(u)  But  the  estate  of  a  deceased 
person  is  not  liable  on  a  contract 


made  by  a  person,  although  for  the 
benefit  of  the  estate,  unless  that 
person,  by  subsequently  obtaining 
letters  of  administration,  becomes 
authorised  to  bind  the  estate,  and 
ratifies  the  contract  :  Be  Watson, 
18  Q.  B.  D.  116.  19  Q.  B.  D.  234. 
See  ante,  p.  554. 

(cc)  Lucy  v.  Walrond,  3  Bing. 
N.  C.  841.  In  this  case,  the  action 
was  sustained  against  the  defend- 
ant in  his  character  as  adminis-  - 
trator;  but  the  point,  as  to  whether 
he  could  be  properly  sited  other- 
wise than  individually,  was  pre- 
cluded by  the  circumstance  of  the 
defendant  having  paid  money  into 
Court. 

(y)  Holt,  309. 


Ch.  ii.  §  l]  Funeral  Expenses. 
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other  reporters  (z)  of  the  same  case ;  and,  indeed,  from  the 
nature  of  the  facts,  it  is  difficult  to  see  how  the  remark  could 
have  been  introduced  into  the  discussion :  But  an  anonymous 
case  is  to  be  found  in  the  twelfth  volume  of  Modern 
Reports  (a),  which  contains  the  mere  statement  that  "  an 
executor  is  not  liable  to  pay  for  funeral  expenses,  without  he 
contracts  for  it :  "  And  this  probably  is  but  a  reference  to 
the  dictum  of  Lord  Holt,  inserted  in  the  report  of  Ashton  v. 
Sherman.  Recent  decisions,  although  the  propriety  of  them 
has  been  much  questioned  (aa),  must  be  considered  as  having 
overruled  this  doctrine  :  and  it  seems  now  established,  thatV 
in  the  absence  of  evidence  to  charge  any  other  individual,  an 
executor  with  assets  is  answerable  in  point  of  law,  without 
any  express  contract,  for  the  funeral  expenses  of  his  testator, 
suitable  to  his  degree  (b).  Thus  in  Tugwell  v.  Hey  man  (c),1 
Lord  Ellenborough  held,  that  if  executors  neglect  to  give 
orders  for  the  funeral  of  the  testator,  and  have  sufficient 
assets  for  that  purpose,  they  are  liable  upon  an  implied 
promise,  to  the  person  who  furnishes  the  funeral  in  a  manner 
suitable  to  the  testator's  degree  and  circumstances.  So  in 
Rogers  v.  Price  (d),  it  appeared  that  the  testator  died  in 
Wales,  at  the  house  of  his  brother,  who  thereupon  sent  for 
the  plaintiff,  an  undertaker  residing  at  a  distance :  The 
plaintiff  afterwards  furnished  the  funeral,  and  the  brother  of 


Executor  with 
assets  liable 
without  any- 
express  con- 
tract to  pay  for 
funeral 
expenses  in 
absence  of 
evidence  to 
charge  any 
other  person. 


(z)  1  Lord  Raym.  263.  Carth. 
429.  12  Mod.  153.  Comberb.  444, 
449. 

(a)  P.  256. 

(aa)  See  Corner  v.  Shew,  3  M.  & 
W.  356. 

(b)  See  the  remark  of  Bayley,  J., 
in  Hancock  v.  Podrnore,  1  Barn. 
•&  Adol.  262  ;  and  of  Jervis,  C.  J., 
in  Ambrose  v.  Kerrison,  10  C.  B. 
779.  And  Sir  G.  Jessel,  in  Sharp 
v.  Lush,  10  C.  D.  468,  472,  said  : 
';  It  appears  to  me  that  the  exe- 
cutor is  liable  to  pay  the  funeral 
expenses,  even  without   an  order 


on  his  part,  if  he  has  any  assets 
available  for  the  purpose  ;  and  it 
has  also  been  decided  that  the 
funeral  expenses  are  a  first  charge 
on  the  assets.  Even  if  the  executor 
never  receives  assets  to  the  amount 
of  the  fimeral  expenses,  he  is  liable 
to  pay,  although  he  did  not  order 
the  funeral.  It  is  part  of  his  official 
duty  to  bury  the  deceased,  so  that  he 
is  liable  to  pay  the  funeral  expenses 
without  an  order."  See  also  Wil- 
liams v.  Williams,  20  C.  D.  659. 

(c)  3  Carnpb.  298. 

(<?)  3  Younge  &  Jerv.  28. 
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the  deceased  attended  it  as  chief  mourner  :  It  was  admitted 
that  the  funeral  was  suitable  to  the  degree  of  the  deceased  : 
There  was  no  evidence  of  any  contract  made  by  the  defendant, 
or  that  he  knew  of  the  funeral  until  it  had  taken  place  :  But 
the  Court  of  Exchequer  held  that,  assuming  him  to  have 
assets,  he  was  liable,  upon  an  implied  promise,  to  pay  the 
expenses  of  the  burial. 

However,  it  was  held  by  Patteson,  J.,  in  Brice  v. 
Wilson  (e),  that,  "  it  has  been  decided  by  several  cases  that 
an  executor  is  liable  upon  an  implied  promise,  at  common 
law,  to  pay  reasonable  expenses  for  the  funeral  of  his  testator, 
where  no  other  person  is  liable  upon  an  express  contract, 
although  he  does  not  give  orders  for  it :  But  there  is  no  case 
which  goes  the  length  of  deciding  that  if  the  funeral  be 
ordered  by  another  person  to  whom  credit  is  given,  the 
executor  is  liable :  "  In  that  case  the  testator's  widow  ordered 
an  extravagant  funeral  without  the  knowledge  of  the  executor, 
who,  however,  was  present  at  the  funeral,  and  did  not  object 
to  it  as  extravagant :  The  undertaker,  in  his  bill,  charged 
the  widow,  but  subsequently  applied  for  payment  to  the 
executor,  who  promised  to  pay :  An  action  was  brought 
against  the  executor  in  his  own  right,  in  which  he  suffered 
judgment  by  default :  And  it  was  held  that  the  defendant 
was  liable  to  the  whole  amount  of  the  reasonable  charges 
for  the  funeral  as  ordered  by  the  widow;  not,  it  must  be 
observed,  on  the  ground  of  a  common  law  liability  of  the 
defendant  as  executor,  but  on  the  ground  of  his  having 
rendered  himself  liable  by  adopting  the  acts  of  the  widow, 
and  treating  her  as  his  agent  (/).  But  the  learned  Judge, 
in  this  case,  probably  intended  to  lay  down  no  more  than 
that  the  executor,  where  credit  has  been  given  to  another 
person,  is  not  liable  to  the  undertaker ;  for  it  should  seem, 
that  if  the  person,  who  gives  the  order  for  the  funeral,  pays 
for  it,  he  may  have  an  action  against  the  executor  for  the 


(e)  8  A.  &  E.  349,  note  (c). 


(/)  See  Walker  v.  Taylor,  6  C. 
&  P.  752. 
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reasonable  expenses  :  Accordingly,  it  was  held  in  Green  v. 
Salmon  (g),  that  in  an  action  (brought  before  Lord  Denman's 
Act,  making  interested  witnesses  competent)  by  an  under- 
taker for  funeral  expenses,  against  a  person  not  the  executor, 
a  residuary  legatee  was  a  competent  witness  for  the  plaintiff : 
For  although  a  person,  other  than  the  executor,  might  have 
rendered  himself  liable  to  the  undertaker,  the  estate  was 
ultimately  answerable  for  so  much  of  the  cost  as  an  executor 
might  reasonably  pay,  and  no  more  ;  and  the  witness,  there- 
fore, had  no  disqualifying  interest  (h). 

These  authorities  do  not  involve  the  decision  of  the 
question  whether,  in  an  action  on  the  promise  implied  by 
law  on  the  part  of  an  executor  to  pay  for  the  funeral  of  his 
testator,  the  judgment  should  be  de  bonis  propriis  or  de  bonis 
testatoris,  or  consequently  whether  plene  administravit  is  a 
good  plea  :  It  should  seem,  however,  that  the  naming  the 
defendant  executor  in  the  claim  is  surplusage,  and  that  he 
he  is  liable  de  bonis  propriis,  if  liable  at  all  (/)  :  but  that, 
since  the  maintenance  of  the  action  is  dependent  on  the  fact 
of  his  being  an  executor  with  assets,  it  is  a  good  defence 
under  the  general  issue  that  his  testator  left  none.  And 
accordingly,  in  Corner  v.  Shew  (k),  the  Court  of  Exchequer 
held,  that  the  only  point  really  determined,  by  Tugwell  v. 
Hei/man,  and  Rogers  v.  Price,  was  that  the  law  implies  a 
contract  on  the  part  of  an  executor,  who  has  assets  per- 
sonally, and  not  in  his  representative  character ;  inasmuch 
as  the  implied  promise  cannot  place  the  defendant  in  a 
different  condition  than  if  he  had  made  an  express  contract 
to  the  same  effect ;  which  certainly  would  have  bound  him 
personally  only. 

With  respect  to  the  liability  of  an  executor  or  administrator  Liability  of 

executor 

(g)  8  A.  &  E.  348.  ».  Coleby,  12  Jur.  N.  S.  496,  coram 

(h)  But  an  heir-at-law  who  has  Stuart,  V.-C. 
voluntarily  paid   the  funeral   ex-  (i)  See  Hayter  v.  Moat,  2  M.  & 

penses  of  an  intestate  cannot  claim  W.  56. 
to  have  them  refunded  out  of  the  (k)  3  M.  &  W.  350. 

intestate's  personal  estate  :  Coleby 

W.E. — VOL.   II.  3   E 
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continuing 
the  trade  of 
testator. 


carrying  on  the  trade  of  the  deceased,  the  general  principle  is, 
thai  a  trade  is  not  transmissible,  but  is  put  an  end  to  by  the 
death  of  the  trader  :  Executors,  therefore,  have  no  authority 
in  law  to  carry  on  the  trade  of  their  testator,  and  if  they  do 
so,  unless  under  the  protection  of  the  Court  of  Chancery, 
they  run  great  risk,  even  although  the  "Will  contains  a  direc- 
tion that  they  should  continue  the  business  of  the  deceased  (I) . 
The  case  of  an  executor  or  administrator,  in  this  respect,  is 
very  hard :  For,  if  the  trade  be  beneficial,  the  profits  are 
applicable  to  the  purposes  of  the  trust,  and  the  executor  or 
administrator  derives  no  personal  benefit  from  the  success  : 
If,  on  the  contrary,  the  trade  prove  a  losing  concern,  the 
executor,  on  failure  of  assets,  will  be  personally  responsible 
for  the  debts  contracted  in  the  business  since  the  testator's 
death,  to  the  extent  of  all  his  own  property ;  also,  in  his  per- 
son ;  and  he  may  be  proceeded  against  as  a  bankrupt  though 
he  is  but  a  trustee  (m).     Accordingly,  in  a  case  (n)  where  the 


(0  Barker  v.  Barker,  1  T.  B. 
295.  Ex  parte  Garland,  10  Ves. 
119. 

(m)  Ex  parte  Garland,  10  Ves. 
119.  Ex  parte  Richardson,  1  Buck, 
209.  Owen  v.  Belamere,  L.  R.  15 
Eq.  134.  Fairland  v.  Percy,  L.  R. 
3  P.  &  D.  217.  The  creditor  who 
trusts  the  executor  has  a  right  to 
say,  "  I  have  the  personal  liability 
of  the  man  I  trusted,  and  I  have 
also  a  right  to  be  put  in  his  place 
against  the  assets,"  that  is,  "  I  have 
a  right  to  the  benefit  of  indemnity 
or  lien  which  he  has  against  the 
assets  devoted  to  the  purposes  of 
the  trade  ; "  that  is,  the  Court  re- 
cognises the  equity  and  puts  the 
creditor  in  the  place  of  the  trustee. 
But  if  the  trustee  has  wronged  the 
trust  estate  there  is  no  such  equity, 
because  the  cestuis  que  trust  are  not 
taking  the  benefit :  in  such  a  case 
the  defaulting  executor  or  trustee, 


not  being  himself  entitled  to  an 
indemnity,  except  upon  terms  of 
making  good  his  default,  the  cre- 
ditors are  in  no  better  position, 
and  are  therefore  not  entitled  to 
have  their  debts  paid  out  of  a 
specific  part  of  the  assets  directed 
by  the  testator  to  be  employed  in 
trade,  unless  the  default  is  made 
good  :  Re  Johnson,  15  C.  D.  548. 
Ex  parte  Edmonds,  4  D.  F.  &  J. 
488.  See  -post,  p.  1900.  A  credi- 
tor, being  a  vendor  of  goods,  sold 
and  delivered  to  an  executor, 
carrying  on  trade  under  the 
directions  of  a  Will,  has  in  his 
own  right  no  lien  either  upon  tin- 
trade  assets  or  upon  the  specific 
goods  sold  by  him  :  Re  Evans,  34 
C.  D.  597.  Strickland  v.  Symons, 
26  C.  D.  245.  Nor  will  he,  as 
judgment  creditor  of  the  executor, 


(n)  See  next  page. 
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executors  of  a  deceased  partner  continued  bis  share  of  the 
partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter,  the  Court  of  K.  B.  held,  that  they  were  liable 
upon  a  bill  drawn  for  the  accommodation  of  the  partnership, 
and  paid  in  discharge  of  a  partnership  debt ;  although  their 
names  were  not  added  to  the  firm,  but  the  trade  was  carried 
on  by  the  other  partners  under  the  same  firm  as  before,  and 
the  executors,  when  they  divided  the  profits  and  loss  of  the 
trade,  carried  the  same  to  the  account  of  the  infant,  and  took 
no  part  of  the  profits  themselves  (o). 

It  is  therefore  obvious,  that  where  partners  covenant  that 
they  and  their  respective  executors  and  administrators  will 
continue  partners  for  a  certain  term  of  years,  and  one  of  them 
dies  before  the  term  has  expired,  his  executors  or  adminis- 
trators cannot  be  compelled  to  become  partners  personally  (p) , 


be  entitled  to  take  in  execution 
the  testator's  assets,  although  lapse 
of  time  and  an  enjoyment  of  the 
assets  in  a  manner  inconsistent 
•with  the  trusts  of  the  Will,  coupled 
with  the  consent  of  the  beneficiaries, 
may  raise  an  inference  of  a  gift  of 
the  assets  by  them  to  the  executor, 
and  entitle  his  judgment  creditor 
to  take  them  in  execution.  But 
when  the  possession  and  the  time 
which  has  elapsed  are  in  accord- 
ance with  the  trusts  of  the  Will, 
no  such  inference  can  arise  :  Ee 
Morgan,  18  C.  D.  93.  If  a  firm 
in  which  the  Will  authorised  the 
employment  of  the  assets  becomes 
bankrupt,  no  proof  can  be  made 
against  the  estate  of  the  bankrupts 
in  respect  of  the  money  so  em- 
ployed :  Scott  v.  Izon,  34  Beav. 
434. 

(n)  Wightman  v.  Townroe,  1 
M.  &  S.  412. 

(o)  See  also  Accord.  Labouchere 
v.  Tupper,  11  Moo.  P.  C.  198;  in 
which  case  Lord  Justice   Knight 


Bruce  further  laid  down  that  the 
executor  is  personally  liable,  as 
above  stated,  though  he  carries  on 
the  trade  avowedly  as  executor, 
and  whether  he  is  entitled  or  not 
entitled  to  be  indemnified  out  of 
the  testator's  personal  estate,  and 
whether  it  is  sufficient  or  insuffi- 
cient for  the  purpose,  and  not- 
withstanding the  testator  was 
bound  by  a  covenant  with  his 
partner  to  continue  the  trade  in 
partnership.  His  Lordship  also 
pointed  out  that  the  propriety  of 
his  executor's  conduct,  as  between 
himself  and  those  beneficially  in- 
terested in  the  testator's  personal 
estate,  cannot  give  the  creditors  of 
the  trade,  becoming  so  after  the 
death,  the  rights  of  creditors  of 
the  testator.  See  further  Re 
Leeds  Banking  Company,  L.  R.  1 
Ch.  231. 

(}))  Downs  v.  Collins,  6  Hare, 
418,  438.  See  per  James,  L.  J.,  in 
Baird's  case,  L.  R.  5  Ch.  733. 
Ante,  p.  1520,  note  (»). 
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though  the  covenant  is  binding  on  the  estate  of  the  deceased 
partner  in  their  hands  (q). 
Rights  of  The    rights    of    creditors    of    executors  carrying    on    the 

the  tJoaitor  trade  of  a  testator  have  been  much  discussed  in  the  House  of 
Lords  in  the  recent  case  of  Dowse  v.  Gorton  (r).  In  that 
case  executors  carried  on  the  business  of  their  testator  under 
a  trust  contained  in  his  Will,  and  a  question  arose  between 
creditors  of  the  testator  and  the  trade  creditors  of  the  executors 
as  to  priority.  The  order  made  by  the  Court  of  Appeal  was 
as  follows  :  That  the  executors  of  the  testator  are  entitled  as 
against  and  in  priority  to  the  persons  to  whom  he  was 
indebted  at  the  time  of  his  death  to  be  indemnified  out  of 
such  part  of  the  estate  as  has  been  acquired  by  the  executors 
since  his  death  against  debts  and  liabilities  incurred  by  the 
said  executors  in  carrying  on  his  businesses  to  the  full 
amount  of  such  debts  and  liabilities,  or  if  the  said  executors 
be  in  default  to  the  testator's  estate  then  to  the  full  amount 
of  such  debts  and  liabilities  after  deducting  the  amount  in 
respect  of  which  the  said  executors  are  so  in  default. 

Lord  Herschell,  in  dealing  with  this  order,  says  (Vr)  :  "  The 
right  of  the  executors  to  an  indemnity  out  of  such  part  of 
the  estate  as  has  been  acquired  by  them  since  the  death  of 
the  testator,  and  the  limitation  of  their  indemnity  to  that  part 
of  the  estate  appears  to  have  been  based,  in  the  judgment  of 
Lindley,  L.  J.,  upon  the  view  that  this  after-acquired  pro- 
perty was  not  assets  of  the  testator  against  which  his  creditors 
could  have  execution.  He  says  :  '  Now,  what  is  the  right  of 
the  creditor  of  the  deceased  ?  He  is  a  creditor,  he  has  no 
equitable  rights  as  distinguished  from  legal  rights  against 
the  assets  of  the  deceased.  His  right  is  to  sue  the  executor 
at  law,  and  get  a  judgment  at  law,  de  bonis  tcstatoris,  and 
under  that  to  seize  under  &fi.fa.  the  assets  of  the  deceased 

(q)  Ibid.     See  also  ante,  p.  1626  course,  personally  liable  in  respect 

et    seq.,    as    to    the    executors    of  of  these :  Spence's  case,   17  Beav. 

deceased  shareholders    in    Public  203. 
Companies.     If  such  an  executor  (?)  [1891]  A.  C.  190. 

purchases  further  shares,  he  is,  of  (rr)  Ibid.  p.  197. 
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in  the  hands  of  the  executors  at  the  time  of  his  death,  but  he 
has  nothing  to  do  with  future- acquired  property.'  Cotton, 
L.  J.,  I  gather,  took  the  same  view,  though  he  does  not  state 
the  proposition  definitely.  After  saying  that  the  executors 
could  not,  so  far  as  regards  the  original  assets  of  the  testator, 
claim  an  indemnity  as  against  the  creditors  of  the  testator, 
he  continues  :  '  Where  there  are  liabilities  undertaken  under 
the  direction  of  the  testator's  Will,  they  are  entitled  to  an 
indemnity  in  respect  of  them  out  of  the  assets  acquired  by 
the  executors  after  the  testator's  death.  The  creditors  of  the 
testator  say,  there  are  assets  of  our  testator,  and  he  could  not, 
by  declaring  a  trust  for  you  to  perform,  give  you  any  right  of 
indemnity  as  against  the  property.  That  is  not  correct.' 
With  all  deference  I  am  unable  to  concur  in  the  distinction 
drawn  between  the  assets  which  come  into  the  hands  of  the 
executors  at  the  time  of  the  death  of  the  testator,  and  property 
which  in  their  capacity  of  executors,  they  afterwards  acquire. 
The  case  of  Abbott  v.  Parfitt  (s)  appears  to  be  a  distinct 
authority  that  property  so  acquired  is  as  much  assets  of  the 
testator  as  that  which  was  in  his  possession  at  the  time  of  his 
death.  It  was  there  held  that  the  price  of  goods  sold  to  the 
defendant  by  the  executors  who  had  carried  on  their  testator's 
business,  no  part  of  the  materials  of  which  had  belonged  to  the 
testator,  would,  when  recovered,  be  assets  of  the  testator;  and  I 
do  not  think  it  is  possible,  on  principle,  to  maintain  the  sug- 
gested distinction.  Could  an  executor  having  property  in  his 
hands,  to  which  his  only  title  was  that  of  executor,  plead  to 
an  action  by  a  creditor  plene  administravit  ?  It  seems  to  me 
that  such  a  question  admits  of  but  one  answer.  I  could, 
indeed,  understand  the  view  that,  if  the  executors  had  come 
under  liability  in  acquiring  any  asset  in  their  hands,  they  would 
be  entitled  to  an  indemnity  against  such  liability  out  of  that 
asset  before  it  could  be  made  available  for  creditors.  But  this 
is  not  the  effect  of  the  declaration  made  by  the  Court  below.  All 
after- acquired  property,  however  acquired,  even  though  it  has 
been  purchased  with  the  proceeds  of  the  sale  of  a  part  of  the 

(«)  L.  K.  6  Q.  B.  346. 
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estate  possessed  by  the  testator  at  the  time  of  his  death,  is 
treated  as  one  subject  matter  out  of  which  the  executors  are 
entitled  to  their  indemnity.  I  cannot  think  that  the  executors 
can  be  so  entitled,  if  they  cannot  make  good  their  claim  to  an 
indemnity  generally,  against  the  whole  of  the  testator's  estate. 
I  think  it  is  clear  that  where  a  business  has  been  carried  on 
under  such  an  authority  as  was  conferred  on  the  executors  by 
the  Will  of  this  testator,  they  would  be  entitled  to  a  general 
indemnity  out  of  the  estate  as  against  all  persons  claiming 
under  the  Will.  But  I  take  it  to  be  equally  clear  that  they 
could  not,  by  reason  only  of  such  authority,  maintain  this  right 
against  the  creditors  of  the  testator.  The  executors  would, 
no  doubt,  be  entitled  to  carry  on  a  business  of  the  testator  for 
such  reasonable  time  as  was  necessary  to  enable  them  to  sell 
his  business  property  as  a  going  concern,  and  would  even,  as 
against  his  creditors,  be  entitled  to  an  indemnity  in  respect  of 
the  liabilities  properly  incurred  in  so  doing.  But  in  the  pre- 
sent case  the  businesses  were  carried  on  for  a  period  of  three 
years,  and  it  is  obvious  that  this  was  not  done  merely  for  the 
purpose  of  effecting  a  sale.  I  agree  with  the  contention  of 
the  learned  counsel  for  the  appellants,  that  the  mere  fact  that 
a  creditor  stood  by  under  such  circumstances,  and  did  not 
immediately  take  steps  to  enforce  his  debt,  would  not  of  itself 
entitle  the  executors,  as  against  him,  to  be  indemnified  out  of 
the  estate.  But  when  all  the  circumstances  of  the  case  are 
considered,  I  do  not  think  that  this  is  the  true  view  of  them. 
....  Under  the  circumstances,  I  think  that  the  proper  in- 
ference is,  that  the  businesses  were  not  merely  continued  for 
the  benefit  of  those  interested  under  the  Will,  but  that  they 
were  also  carried  on  with  the  assent  of  the  appellants  for 
the  purpose  of  securing  the  payment  of  the  debt  due  to 
them.  If  this  be  the  true  view,  it  can  hardly  be  contested 
that  the  executors  of  the  testator  are,  as  against  the  appel- 
lants, entitled  to  be  indemnified  out  of  their  testator's  estate 
against  the  liabilities  which  they  have  properly  incurred." 

So  Lord  Macnaghten  says  (ss)  :   "  If  a  testator's  business  is 
carried  on  after  his  death,  in  accordance  with  the  provisions  of 
(•ss)  [1891]  A.  C.  pp.  207—208. 
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the  Will,  the  indemnity  of  the  executors  is  only  limited  by  the 
amount  of  the  assets  which  the  testator  has  authorised  the 
executor  to  employ  in  the  business.  If  the  business  is  carried 
on  by  the  executors  at  the  instance  of  the  creditors  without 
regard  to'  the  terms  of  the  Will,  the  executors,  I  suppose, 
have  the  ordinary  rights  of  agents  against  their  principals. 
But  I  can  see  no  reason  in  any  case  for  limiting  the  in- 
demnity to  that  portion  of  the  assets  which  may  have  come 
into  existence  or  changed  its  form  since  the  testator's  death. 
An  unsecured  creditor  has  no  right  against  any  specific 
part  of  the  assets.  He  can  have  no  greater  right  in  respect 
of  one  part  of  the  assets  than  another.  It  is  all  one  estate. 
His  right  is  to  see  that  the  executors  get  in  the  estate  and 
apply  it  in  due  course  in  payment  of  debts,  and  he  may  sue  in 
equity,  as  the  appellants  have  clone,  to  enforce  that  right." 

Lord  Macnaghten,  in  dealing  with  the  course  that  a  cre- 
ditor of  the  testator  should  pursue,  says  (sss)  :  "  Creditors  of 
a  deceased  trader  whose  business  has  been  continued  by  his 
executors,  when  they  come  for  an  administration  decree,  must 
treat  the  continuance  of  the  business  either  as  proper  or 
improper.  If  the  business  has  been  properly  continued  as 
between  the  executors  and  the  creditors,  or  if  the  creditors 
choose  to  treat  it  so,  which  comes  to  the  same  thing,  the 
executors  are  entitled  to  be  indemnified  against  all  liabilities 
properly  incurred  in  carrying  it  on.  If  it  has  been  impro- 
perly continued,  and  the  creditors  choose  to  treat  the  con- 
tinuance as  improper,  they  may  proceed  in  the  proper  way  to 
make  the  executors  accountable  for  the  value  of  the  assets 
used  in  carrying  on  the  business,  and  they  may  also  follow  the 
assets  and  obtain  a  charge  on  the  business  in  the  hands  of 
the  executors  for  the  value  of  the  assets  misapplied,  with 
interest  thereon;  and  they  may  enforce  the  charge  if  necessary 
by  means  of  a  receiver  and  sale.  Then  there  can  be  no  room 
for  any  claim  to  indemnitj7,  on  the  part  of  the  executors. 
The  charge  in  favour  of  the  trust  estate  must  be  satisfied  first. 
The  executors  can  only  take  what  is  left." 
[sss)  Ibid.  p.  203. 
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If  an  executor,  without  any  authority  from  the  Will  (0, 
take  upon  himself  to  trade  with  the  assets,  the  testator's 
estate  will  not  he  liable  in  case  of  his  bankruptcy ;  the 
testator's  creditors  and  legatees  will  have  a  right  to  prove 
demands  for  such  of  the  assets  as  have  been  wasted  by  the 
executor  in  the  trade,  in  proportion  to  their  respective 
interests  :  and  with  respect  to  such  of  the  assets  as  can 
be  specifically  distinguished  to  be  a  part  of  the  testator's 
estate,  they  will  not  pass  to  the  assignees ;  the  executors 
holding  them  alieno  jure,  they  will  not  be  liable  to  his 
bankruptcy  (u). 

Again,  the  testator  may,  by  his  Will,  qualify  the  power  of 
his  executor  to  carry  on  trade,  and  limit  it  to  a  specific  part 
of  the  assets,  which  he  may  sever  from  the  general  mass  of 
his  property  for  that  purpose  ;  and  then  in  the  event  of  the 
bankruptcy  of  the  executor,  the  rest  of  the  assets  will  not 
be  affected  by  the  commission,  although  the  whole  of  the 
executor's  private  property  will  be  subject  to  its  operation  (x). 
Accordingly,  in  Cuibush  v.  Cutbush  (//),  a  testator  directed 
his  widow  to  carry  on  his  business,  until  his  youngest  child 
should  attain  twenty-one  ;  and  for  that  purpose  gave  her 
the  "  entire  use,  disposal,  and  management  of  the  capital, 
stock,  and  effects  which  should  be  in,  due,  and  owing,  or 
belonging  to  him  in  his  said  trade,"  at  the  time  of  his  decease, 
and  he  authorized  his  executors  to  augment  the  capital 
employed  therein  :  The  executors  renounced,  and  the  widow 
took  out  administration :  And  Lord  Langdale,  M.  R.,  held 


(t)  In    Kirkman    v.   Booth,    11  direction,  Travis  r.  Milne,  9  Hare, 

Beav.    273,   280,    Lord    Langdale  141. 

said,  it  was  a  rule  without  excep-  (u)  Ex  parte  Garland,  10  Ves. 

tion,  that,  to  authorize  executors  110.     Toller,  487.     Ex  parte  Rich- 

to  carry  on  a  trade,  or  permit  it  to  ardson,    1    Buck,   202.      Ante,  p. 

he  carried  on  with  the  assets,  there  559. 

ought  to  he  the  most  distinct  and  (x)  Ex  parte   Garland,   10  Ves. 
positive    authority   and    direction  110.     Toller,  487.     Ex  parte  Rich- 
given  by  the  Will  for  that  pur-  ardson,  1   Buck,  202.     Thompson 
pose.     See  further  as  to  what  shall  v.  Andrews,  1  M.  &  K.  11G. 
constitute  such  an  authority  and  (y)  1  Beav.  184. 
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that  the  specified  property  of  the  testator  only  (and  not  his 
general  assets)  was  liable  to  the  debts  contracted  by  the 
widow  in  carrying  on  the  trade  (z). 

It  must  be  observed,  that  when  the  law  speaks  of  executors 
not  carrying  on  the  business  of  their  testator,  it  means,  that 
they  are  not  to  buy  and  sell :  There  are  many  cases,  when 
executors  not  only  may,  but  are  bound  to  continue  the 
business  to  a  certain  extent :  Thus  if  a  party  contracts  for 
himself  and  his  executors  to  build  a  house,  and  dies,  the 
executors  must  go  on,  or  they  will  be  liable  in  damages  for 
not  completing  the  work  (a).  So  if  a  party  engages  to  build 
a  house,  and  dies,  after  having  procured  all  the  necessary 
materials,  it  should  seem  that  his  executors  ought  to  com- 
plete the  work,  and  not  dispose  of  the  materials  at  a  loss  to 
the  estate  (b).  Again,  if  a  bookseller  undertakes  to  publish  a 
work  in  parts,  and,  before  the  completion  he  dies,  a  subscriber 
has  a  claim  upon  the  estate  to  complete  the  work  ;  for  other- 
wise those  parts  which  he  has  purchased,  upon  the  faith  of 
the  work  being  completed,  are  useless  :  So  if  a  man  makes 
half  a  wheelbarrow,  or  half  a  pair  of  shoes,  and  dies,  the 
executors  may  complete  them,  and  they  are  not  bound  to 
sacrifice  the  property  of  their  testator  by  selling  articles  in 
an  imperfect  state  (c).  So  if  the  deceased  died  possessed 
of  a  manufactory,  his  executors,  it  should  seem,  would  be 
justified  in  continuing  the  works  for  a  reasonable  time,  if  this 
should  be  requisite  for  the  purpose  of  selling  the  machinery 
and  premises  to  advantage;  and  they  will  not,  at  least  in 
equity,  be  charged  with  any  loss  sustained  in  employing  the 

(a)  A  direction  in  a  Will,  that  his  death  in  the  trade,  for  the  pur- 

the  testator's  trade  shall  he  carried  poses  of  carrying  it  on  :  M'Neillie 

on,  does  not  of  itself  authorize  the  v.  Acton,  4  De  G.  M.  &  G.  744. 
employment  in  the  trade  of  more  (a)  Marshall  v.   Broadhurst,    1 

of  the  testator's  property  than  was  Or.  &  J.  405.     Aide,  p.  1596. 
employed  in  it  at  his  decease  ;  nor  (b)  1  Cr.    &  J.    405.     See  also 

does  such  a  direction  coupled  with  Edwards  v.  Grace,  2  M.  &  W.  190. 
a  direction  that  the  testator's  debts  (c)  1  Cr.  &  J.  405.     See  Dakin 

shall  be  paid,  authorize  a  mortgage  v.  Cope,  2  Russ.  Ch.  C.  170. 
of  his  real  estate,  not  employed  at 
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assets  in  so  continuing  the  trade,  if  they  act  bond  fide,  and 
according  to  the  best  of  their  judgment  (d). 

It  may  here  be  mentioned,  that  if  executors,  who  are  by 
the  testator's  Will  to  carry  on  his  trade  for  the  benefit  of 
his  family,  suffer  a  person  to  conduct  the  trade  in  his  own 
name,  such  person  may  bring  actions  in  his  own  name  for 
goods  sold  by  him,  though  afterwards  accountable  to  the 
executors  (e). 

In  Sterndale  v.  Hankinson  (/),  the  facts  were,  that  A.,  the 
widow  and  administratrix  of  B.,  continued  B.'s  trade  after  his 
decease  :  B.,  at  his  death,  was  indebted  to  C.  on  the  balance 
of  an  account :  A.  continued  to  receive  goods  from  and  to 
make  payments  to  C.  as  B.  had  done,  and  she  was  charged  in 
account  by  C.  with  the  debt :  The  payments  made  by  her  to 
C.  exceeded  the  debt ;  but  a  balance  was  ultimately  due  to  C. ; 
And  it  was  held,  that  B.'s  debt  was  discharged  by  A.'s  pay- 
ments, and  that  the  ultimate  balance  could  not  be  proved  as  a 
debt  against  B.'s  estate. 


SECTION  II. 

Of  the  Liability  of  an  Executor  or  Administrator  in  respect 
of  Jiis  own  tortious  or  negligent  Acts:  and  herewith  of 
Devastavit ;  and  of  Executors''  Accounts  and  Allow- 
ances. 

It  remains  to   investigate  what   shall   amount  to  such  a 
violation  or  neglect  of  duty  by  an  executor  or  administrator, 
as  shall  make  him  personally  responsible. 
Devastavit.  This  species  of  misconduct  is  called   in  law  a  devastavit : 

that  is,  a  wasting  of  the  assets  ;  and  is  defined  to  be,  a  mis- 
management of  the  estate  and  effects  of  the  deceased,  in 
squandering  and  misapplying  the  assets  contrary  to  the  duty 

(d)  Garrett  v.  Noble,  6  Sim.  504.       Komilly,  M.  E. 
See  also  Accord.  Collinson  v.  Lis-  (e)  Wilkes  v.  Lister,  6  Esp.  78. 

ter,  20    Beav.    356,  365,  366,  by  (/)  1  Sim.  393. 
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Devastavit. 
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imposed  on  them,  for  which  executors  or  administrators  shall 
answer  out  of  their  own  pockets,  as  far  as  they  had,  or  might 
have  had,  assets  of  the  deceased  (g). 

An  executor  is  personally  liable  in  equity  for  all  breaches  Executor  liable 
of  the   ordinary  trusts  which,  in  courts   of  equity,  are  con-   trusts  arising 
sidered   to  arise  from  his   office  (//).     And  it  may  here   be  from  office- 

•  it  Probate  by 

observed,    that   where    personal    property   is    bequeathed   to  executors  is  an 
executors,  as  trustees,  the  circumstance  of  taking  probate  of  acceijtance  ° 

'  '  &    L  trusts  in  will. 

the  Will  (?)  is,  in  itself,  an  acceptance  of  the  particular  trusts  : 
Therefore,  where  the  Will  contains  express  directions  what 
the  executors  are  to  do,  an  executor,  who  proves  the  Will, 
must  do  all  which  he  is  directed  to  do  as  executor,  and  he 
cannot  say,  that  though  executor,  he  is  not  clothed  with  any 
of  those  trusts  (j). 

The  general  rule  adopted,  with  respect  to  the  liability  of 
executors  and  administrators  on  this  head,  is  founded  upon 
two  principles  :  1st,  That  in  order  not  to  deter  persons  from 


(g)  Bac.  Abr.  Exors.  (I.)  1. 

(h)  Re  Marsden,  26  C.  D.  783, 
789. 

(i)  And  where  probate  is  granted 
to  one  of  several  executors,  the 
right  of  the  others  being  reserved, 
it  enures  to  the  benefit  of  all  and  a 
slight  act  of  intermeddling  by  the 
executor,  who  lias  not  joined  in 
proving  the  Will,  will  amount  to 
the  acceptance  of  the  office  of  exe- 
cutor. Cummins  v.  Cummins, 
3  J.  &  L.  64.  8  Ir.  Eq.  Rep.  723. 
And  where  one  appointed  execu- 
tor intermeddled  with  the  estate  of 
the  testator  and  afterwards  re- 
nounced, it  was  held  that  he  was 
liable  to  be  sued  in  equity  in  the 
character  of  executor  by  the  legatees 
under  the  Will,  one  of  whom  was 
also  executrix,  and  had  proved  the 
Will.  Rogers  v.  Frank,  1  Y.  &  J. 
409.  So,  too,  where  two  out  of 
three  executors  proved  the   Will, 


and  the  third,  who  did  not  prove, 
administered  part  of  the  assets,  and, 
as  purchaser,  paid  the  purchase- 
money  of  the  stock  in  trade  to  one 
of  the  other  two  executors  who 
misapplied  the  money,  it  was  held 
that  he  was  liable  as  executor, 
being  by  his  conduct  completely 
executor.  Kilbee  v.  Sneyd,  2  Moll. 
186. 

(j)  Mucklow  v.  Fuller,  Jacob. 
198.  Booth  v.  Booth,  1  Beav.  125. 
Stiles  v.  Guy,  4  Y.  &  Coll.  571, 
575.  Williams  r.  Nixon,  2  Beav. 
472.  But  where  the  same  persons 
are  appointed  trustees  and  execu- 
tors of  a  Will,  a  revocation  by  the 
testator  of  their  appointment  as 
executors  is  not  necessarily  a 
revocation  of  their  appointment  as 
trustees  :  Graham  v.  Graham,  16 
Beav.  550.  Cartwright  v.  Shep- 
heard,  17  Beav.  301.  Worley  v. 
Worley,  18  Beav.  58. 
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undertaking  these  offices,  the  Court  is  extremely  liberal  in 
making  every  possible  allowance,  and  cautious  not  to  hold 
executors  or  administrators  liable  upon  slight  ground :  2nd, 
That  care  must  be  taken  to  guard  against  an  abuse  of  their 
trust  (k). 

Executors  and  administrators  may  be  guilty  of  a  devastavit 
not  only  by  a  direct  abuse  of  them,  as  by  spending  or  con- 
suming, or  converting  to  their  own  use  (I),  the  effects  of  the 
deceased,  but  also  by  such  acts  of  negligence  and  wrong 
administration,  as  will  disappoint  the  claimants  on  the 
assets  (in). 
Devastavit  bv         With  respect  to  incurring  the  charge  by  plain  and  palpable 

direct  acts  of      acts   0f  abuse,   an    example   of  this  sort  of  devastavit   may 
abuse  : 

be  afforded  by  recurring    to    a    subject    already    considered : 

viz.,  the  application  of  the  assets  to  the  satisfaction  of  the 
executor's  own  debt  to  a  third  party  (n).  So  where  the 
executor  collusively  sells  the  testator's  goods  at  an  under- 
value, when  he  might  have  obtained  a  higher  price  for  them, 
it  is  a  devastavit,  and  he  shall  answer  the  real  value  (o). 
by  mal-admin-  With  regai'd  to  a  devastavit  arising  from  the  maladminis- 
tration of  the  executor  or  administrator,  the  charge  will  be 
incurred  by  misapplying  the  assets  in  undue  expenses  for  the 
funeral  (p)  ;  in  the  payment  of  debts  out  of  their  legal  order, 
to  the  prejudice  of  such  as  are  superior  (q)  ;  or  by  an  assent 

(7c)  Powell  v.  Evans,  5  Ves.  843.  (jj)  Ante,  p.  836  et  seq. 
Raphael  v.  Boehin,   13  Ves.  410.  (q)   Ante,   p.    850   et   seq.      But 
Tebbs  v.  Carpenter.  1  Madd.  298.  if  the  executor  pays   an    inferior 
(I)  A  disposing  of  the  goods  of  debt  with  his  own  money,  though 
the  testator  to  the  executor's  own  it  be  to  the  value  of  the  testator's 
use  is  no  devastavit,  if  he  pays  the  goods  in  his  hands,  it  should  seem 
testator's  debts  to  the  value,  with  that  it   will   not  be  a  devastavit  : 
his  own  money,  in  such  order  as  for  the  property  of  the  assets  will 
the   law   appoints  :    Merchant    v.  not  be  changed  thereby,  but  they 
Driver,  1  Saund.  307.     Com.  Dig.  remain,  as  against  a  creditor  of  a 
Admon.  (I.  2).     Ante,  p.  567.  debt  of  a  superior  degree  in  the 
(to)  Bac.  Abr.  Exors  (L.)  1.  same  plight  as  they  were  before. 
(n)  See  ante,  p.  805.  Com.  Dig.  Admon.  (I.  2).     Wheat- 
Co)    Went.   Off.  Ex.    302,    14th  ley  v.    Lane,    1    Saund.    218,   by 
edit.     Bac.    Abr.    Exors.    (L.)    1.  Pemberton,  arguendo. 
Rice  v.  Gordon,  11  Beav.  265. 


istration. 
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to,  or  payment  of  a  legacy,  when  there  is  not  a  fund  sufficient 
for  creditors  (r). 

It  must,  however,  be  observed,  that  it  is  not  a  devastavit  Devastavit  in 

.  .         paying  debts 

in  an  executor  or  administrator  to  pay  a  debt  of  an  inferior  0f  inferior 

degree,  before  one  of  higher,  of  which  lie  had  no  notice  (s).  debts  of  supe- 

And  it  has  been  doubted  whether  it  is  any  devastavit  to  pay  nor  tlesree- 

over  the  whole  of  the  assets  to  the  legatees  or  parties  entitled 

in  distribution,  so  as  to  leave  nothing  to  satisfy  a  claimant 

for  a  valuable  consideration,  if  the  executor  had  no  notice  of 

the  existence  of  the  demand,  and  a  reasonable  time  elapsed, 

after  the  death  of  the  testator,  before  the  payment  by  the 

executor  to  the  legatees,  or  next  of  kin  (t).     But  the  modern 

authorities  appear  to  establish  that  the  mere  circumstance 

of  want   of  notice   of  a  debt  or  claim  against  the  estate  of 

the  deceased  will  not  excuse  the  executor  from  the  payment 

or  satisfaction  of  it,   if  the  assets  were   originally  sufficient 

for    that    purpose,    notwithstanding    that,    in    ignorance   of 

the  existence  of  the   debt  or   claim,  he   may  have   handed 

over  the  assets  bond  fide  to  legatees  or  parties  entitled  in 

distribution  (»)• 

An  executor  or  administrator  can  now  protect  himself  by  Notice  by 

n     tt'  n       •     •      executor  or 

taking  the  proper  steps,  for  by  stat.  22  &  23  Vict.  c.  35,  it  is  administrator. 

enacted:    sect.   29,    "Where    an    executor   or   administrator  As  to  distribu- 
tion of  assets 
shall  have  given  such  or  the  like  notices  (x),  as  in  the  opinion  of  testator  or 

of  the   Court    in  which   such    executor    or    administrator    is  ^tlcVgiven  by 

sought  to  be  charged,  would  have  been  given  by  the  Court  of  executor  or 

&  °  .  administrator. 

Chancery  in  an  administration  suit  for  creditors  and  others  to 

send  in  to  the  executor  or  administrator  their  claims  against 

the   estate   of  the   testator   or   intestate,    such   executor   or 

administrator  shall,  at  the  expiration  of  the  time   named  in 

the  said  notices,  or  the  last  of  the  said  notices,  for  sending  in 

such   claims,  be  at  liberty  to  distribute   the   assets  of  the 

testator  or  intestate,  or  any  part  thereof,  amongst  the  parties 

(r)  Ante,  p.  1202.  (a;)    See   Ord.  LV.,  rr.    44—61, 

(s)  See  ante,  p.  879.  K.  S.  C.  1883,  for  the  notices  which 

(£)  See  ante,  p.  1205  et  seq.  would  have  to  be  given,  in  an  ad- 

(u)  Ante,  p.  1206.  ministration  suit. 
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Distinction 

between 
executors  and 
administrators 
as  to  releasing 
or  compound- 
ing debts. 


23  .v  21  Vict, 
c.  1  15,  s.  30. 
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entitled  thereto,  having  regard  to  the  claims  of  which  such 
executor  or  administrator  has  then  notice,  and  shall  not  he 
liable  for  the  assets,  or  any  part  thereof,  so  distributed  to  any 
person  of  whose  claim  such  executor  or  administrator  shall 
not  have  had  notice  at  the  time  of  the  distribution  of  the  said 
assets,  or  a  part  thereof,  as  the  case  may  be  ;  but  nothing 
in  the  present  Act  contained  shall  prejudice  the  right  of 
any  creditor  or  claimant  to  follow  the  assets,  or  any  part 
thereof,  into  the  hands  of  the  person  or  persons  who  may  have 
received  the  same  respectively." 

If  the  executor  surrenders,  or  otherwise  fails  to  preserve 
the  residue  of  a  term  of  years,  where  the  land  is  of  greater 
yearly  value  than  the  rent,  it  is  a  devastavit  (y) .  On  the 
other  hand,  if  the  rent  be  greater  than  the  yearly  value 
of  the  land,  and  the  testator  was  the  assignee  of  the  term, 
the  executor  may  be  guilty  of  a  devastavit  in  neglecting  to 
exonerate  the  estate  of  the  testator  from  its  liabilities  in 
respect  of  the  lease  by  assigning  it  to  some  other  person  (z). 
If  a  term  be  assigned  by  an  executor  in  trust  to  attend  the 
inheritance,  he  is  liable  to  the  creditors  for  a  devastavit ; 
for  the  term  has  by  this  means  become  not  assets  at  law  (a) . 

The  law  formerly  pressed  very  hardly  on  executors  and 
administrators  who,  in  the  exercise  of  an  honest  discretion, 
released  or  compounded  debts  due  to  the  testator  or  intestate. 
The  hardship  has  been  much  mitigated  by  legislation,  first  by 
Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  s.  30,  and  then 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  which  repealed  the  above  mentioned  section  of 
Lord  Cranworth's  Act,  and  by  sect.  37  afforded  a  still  larger 
relief  to  executors. 

The  effect  of  sect.  30  of  Lord  Cranworth's  Act  was  to  make 
it  lawful  for  executors  to  compound,  compromise,  or  refer  to 
arbitration  all  claims  relating  to  the  testator's  estate  without 


(//)  Wentw.  Off.  Ex.  c.  13,  p. 
312,  14th  edit.  Thompson  v. 
Thompson,  9  Price,  476. 

(z)  Rowley  v.  Adams,  4  M.  & 


Cr.  534.     Ante,  p.  1631,  note (/). 

(a)  Charlton  v.  Low,  3  P.  Wms. 
330. 
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being  responsible  for  any  loss  occasioned  thereby.  This 
provision,  however,  only  extended  to  persons  acting  under 
a  will  or  codicil  executed  after  the  28th  August,  1860,  or 
under  a  will  or  codicil  confirmed  or  revived  by  a  codicil 
executed  after  that  date. 

The  above  section  of  Lord  Cranworth's  Act  is  now  repealed  Executor  may 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  or  release 
Yict.  c.  41),  by  the  37th  section  of  which  it  is  enacted  that —   te,    •"  „  „. 

' '     J  44  &  45  Vict. 

(1.)  An  executor  may  pay  or  allow  any  debt  or  claim  on  c.  41. 
any  evidence  that  he  thinks  sufficient. 

(2.)  An  executor,  or  two  or  more  trustees  acting  together, 
or  a  sole  acting  trustee,  where  by  the  instrument,  if  any, 
creating  the  trust,  a  sole  trustee  is  authorised  to  execute 
the  trusts  and  powers  thereof,  may,  if  and  as  he  or  they 
think  fit,  accept  any  composition  or  any  security,  real  or 
personal,  for  any  debt  or  for  any  property  real  or  personal 
claimed,  and  may  allow  any  time  for  payment  of  any  debt, 
and  may  compromise,  compound,  abandon,  submit  to  arbitra- 
tion, or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whatever  relating  to  the  testator's  estate  or  to  the  trust, 
and  for  any  of  those  purposes  may  enter  into,  give,  execute, 
and  do  such  agreements,  instruments  of  composition,  or 
arrangement,  releases,  and  other  things  as  to  him  or  them 
seem  expedient,  without  being  responsible  for  any  loss 
occasioned  by  any  act  or  thing  so  done  by  him  or  them 
in  good  faith. 

It  should  be  observed  that  by  sect.  37,  sub-s.  4,  of  this 
Act,  the  above  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  commence- 
ment of  the  Act. 

This  legislation,  so  far  as  executors  are  concerned,  renders 
the  old  cases  valueless,  but  inasmuch  as  neither  Act  would 
seem  to  extend  to  administrators  (h),  it  has  been  thought 
better  to  retain  the  text  of  the  former  editions  of  this  work 

unaltered. 

> 

(b)  See  Re  Clay  and  Tetley,  16  C.  D.  3. 
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Cases  on  the 
old  law  as  to 
the  liability  of 
;  ra 

og  or 
compounding 
debts,  &c, 
Lord 
(Ji  an  worth's 
Act,  18G0, 
now  inappli- 
cable to  execu- 

at  still 
applicable  to 
administra- 
tors. 


If  the  executor  releases  a  debt  due  to  the  testator,  or 
cancels  or  delivers  to  the  obligor  a  bond  of  which  the  testator 
was  the  obligee,  this  shall  charge  him  to  the  amount  of  the 
debt,  whether  in  point  of  fact  he  received  it  or  not  (c).  So  if 
he  releases  a  cause  of  action  founded  on  a  tort  accruing 
either  in  the  lifetime  of  the  testator,  or  in  his  own  time  in 
right  of  the  testator,  this  will  be  a  devastavit  (d).  So  if  he 
agrees  with  an  executor  de  son  tort  and  accepts  his  covenant 
for  payment,  he  will  be  liable  for  so  much,  though  nothing 
be  paid  (e).  So  if  the  executor  takes  an  obligation  in  his 
own  name,  for  a  debt  due  by  simple  contract  to  the  testator, 
this  shall  charge  him  as  much  as  if  he  had  received  the 
money ;  for  the  new  security  had  extinguished  the  old  right, 
and  is  a  quasi  payment  to  him  (/).  So,  apart  from  the 
Married  Women's  Property  Act,  if  the  husband  of  a  feme 
covert  executrix  indulge  the  debtor  with  further  time,  in 
consideration  of  an  express  promise  to  pay  the  husband,  who 
afterwards  recovers  on  such  promise,  this  is  a  devastavit: 
For  the  money  recovered  will  not  be  assets  of  the  testator's 
estate,  and  if  the  husband  dies  before  execution  sued,  the 
executor  or  administrator  of  the  husband,  and  not  the  wife, 
shall  have  execution  (g).  So  if  an  executor,  in  his  repre- 
sentative character,  commences  an  action  in  which  he  has 
a    right    to    recover,    and    afterwards    covenants   with    the 


(c)  Wentw.  Off.  Ex.  303,  14th 
edit.  Cocke  r.  Jenner,  Hob.  66. 
Veghelman  v.  Kighley,  And.  138. 
S.  C.  nomine  Brightman  v.  Keigh- 
ley,  Cro.  Eliz.  43.  S.  C.  4  Leon. 
102.  S.  C.  Godb.  29.  But  a  re- 
ceipt for  so  much  due  on  the  bond 
as  the  executor  receives,  is  not  a 
devastavit  for  the  residue  :  Wentw. 
Off.  Ex.  303,  14th  edit.  Com. 
Dig.  Admon.  (I.  2).  Nor  a  parol 
agreement  that  he  will  not  sue  for 
more  :  Ibid.  Nor  a  delivery  of 
the  bond  into  another  hand,  that 
it  may  not  be  sued  :  Ibid. :  But 
see  post,  p.  1703,  note  (</). 


(d)  Wentw.  Off.  Ex.  304,  4th 
edit.  Com.  Dig.  Admon.  (I.  1). 
Bac.  Abr.  Exors.  (L)  1. 

(c)  Com.  Dig.  Admon.  (I.  1). 

(/)  Goring  v.  Goring,  Yelv.  10. 
Bac.  Abr.  Exors.  (L)  1,  ante,  p. 
1537.  But  where  the  executor 
delivered  up  a  bond  due  to  his 
testator,  and  took  a  new  bond, 
with  surety  to  himself  for  the  debt, 
it  was  held,  that  this,  though  a 
conversion  in  law,  was  none  in 
equity  :  Armitage  v.  Metcalfe,  1 
Chanc.  Cas.  74. 

(g)  Yard  v.  Ellard,  1  Salk.  117. 
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defendant  to  receive  a  specific  sum  at  a  future  day  as  a 
compensation,  he  will  be  answerable  for  the  money  as  assets 
immediately  (h). 

Again,  if  the  executor  submits  a  debt  due  to  the  testator 
to  arbitration,  and  the  arbitrators  award  him  less  than  his 
due  ;  this,  being  his  own  voluntary  act,  shall  bind  him,  and 
he  shall  answer  for  the  full  value  as  assets  (i). 

But  though,  generally  speaking,  an  executor,  compound- 
ing (A'),  or  releasing,  a  debt,  must  answer  for  the  same,  yet  if 
it  appears  to  have  been  for  the  benefit  of  the  trust  estate,  it  is 
an  excuse  ;  Therefore,  in  a  case  where  there  were  arrears  of 
rent  on  a  lease,  and,  on  the  tenant's  becoming  insolvent,  the 
executor  released  the  arrears,  and  gave  him  a  sum  of  money 
to  quit  possession,  Lord  Talbot  held,  that  as  the  executor 
appeared  to  have  acted  for  the  benefit  of  the  estate,  he 
should  be  allowed  both  sums  (I).  So  in  Pennington  v. 
Healey  (in),  an  administrator  sued  a  debtor  to  his  intestate, 
and  recovered  a  verdict  against  him  :  and  the  debtor,  being 
in  gaol,  subsequently  petitioned  to  be  discharged  under  the 
Insolvent  Act :  The  debtor  offered  terms,  whereby  he  was 
to  be  liberated  on  the  payment  of  150L,  a  sum  less  than  the 
costs  incurred  in  the  action  :     The  administrator  agreed  to 

(li.)  Norden  v.  Levit,  2  Lev.  189.  edit.     Anon.   3  Leon.   53.      Com. 

S.  C.  T.  Jones,  88.     1  Freem.  442.  Dig.   Admon.    (I.    1).     Bac.   Abr. 

S.  C.  cited  and  said  to  have  been  Exors.   (L)  1.     Yard  v.  Ellard,  1 

affirmed  on  error,  in  Dom.  Proa,  Lord  Raym.  369,  by  Holt,  Ch.  J. 
Barker   v.   Talcot,    1    Vern.    474.  (jfc)  See  Wiles  v.  Gresham,  5  De 

Jenkins  v.  Plombe,  6  Mod.  94.     It  Gex,  M.  &  G.  770. 
seems  to  have  been  once  holden,  (I)  Blue  v.  Marshall,  3  P.  Wms. 

that  if  an  executor  to  an  obligee  381.     In  Legh  v.  Holloway,  8  Ves. 

in  a  penal  bond,  alter  the  bond  is  213,  an  executor,  having,  under  a 

forfeited,   release  the  penalty   on  misconception  of  a  Will,  at  a  trial 

receipt  of  the  principal  and  inte-  of  an  issue,  entered  into  a  compro- 

rest,  this  is  a   devastavit :    Went.  mise  with  the  creditor,  expressly 

Off.  Ex.  303,  14th  edit.     But  the  subject  to  the  approbation  of  the 

contrary  was  held  by  three  Judges,  Court,   was  permitted  to  try  the 

in  Kniveton  v.  Latham,  Cro.  Car.  issue,    paying    the    costs    of    the 

490  :  And  since  the  statute  4  Ann.  former  proceedings, 
c.   16,    s.    13,   it   is  obviously   no  (m)  1  Crompt.  &  M.  402.     S.  C. 

devastavit.  3  Tyxwh.  319. 

(i)  Wentw.    Off.   Ex.  304,  14th 
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the  terms,  and  liberated  the  debtor:  And  the  Court  of 
Exchequer  held,  in  an  action  brought  against  him  by  a 
creditor  of  the  intestate,  that  he  was  not  chargeable  with 
any  part  of  the  debt  as  assets. 

An  executor  will  be  guilty  of  a  devastavit,  if  he  applies 
the  assets  in  payment  of  a  claim  which  he  is  not  bound  to 
satisfy  (//)  :  as  if  he  makes  disbursements  in  the  schooling, 
feeding,  or  clothing  of  the  children  of  the  deceased,  sub- 
sequently to  his  decease  (o).  But  executors  must  be  allowed 
a  reasonable  time  for  breaking  up  a  testator's  domestic  estab- 
lishment and  discharging  his  servants  (p).  Again,  where 
the  testator  had  been  attended  for  many  years  by  a  physician 
without  any  fees,  and  the  executors  had  paid  him  1001. ,  and 
he  had  stated  in  an  affidavit,  that  the  testator  had  promised 
to  pay  him  for  his  services  or  leave  him  an  equivalent,  it  was 
held,  that  as  the  physician  could  not  have  claimed  himself 
as  for  a  legal  debt,  the  executors,  who  had  taken  on  themselves 
to  pay  him,  stood  in  the  same  situation  as  he  did ;  and  the 
payment  thereof  could  not  be  allowed  (q).     So  if  an  executor 


(n)  Cora.  Dig.  Admon.  (I.  1). 
Manning  v.  Purcell,  7  De  G.  M. 
&  G.  55.  Vez  v.  Emery,  5  Ves. 
141.  In  this  last  case,  Lord  Al- 
vanley  said,  that  if  the  executor 
had  taken  advice  as  to  the  pro- 
priety of  making  the  payment, 
and  had  been  advised  by  any 
gentleman  of  the  law  in  this 
country,  that  he  was  bound  to  do 
so,  he  (the  learned  Judge)  would 
not  have  held  him  liable.  How- 
ever, the  general  rule  is,  that,  if, 
under  the  best  advice  he  can  pro- 
cure, an  executor  acts  wrong,  it  is 
his  misfortune  ;  but  public  policy 
requires  that  he  should  be  the  per- 
son to  suffer  :  if  he  has  been  mis- 
advised, the  Court  must  act,  not 
upon  the  improper  advice  under 
which  he  may  have  acted,  but 
upon  the  acts  he  has  done  :  Doyle 


v.  Blake,  2  Sch.  &  Lef.  243. 

(o)  Giles  v.  Dyson,  1  Stark. 
N.  P.  C.  32. 

(p)  Field  v.  Peckett,  29  Beav. 
576,  where  two  months  was  held 
not  to  have  been  an  unreasonable 
time  having  regard  to  the  circum- 
stances. 

(q)  Shallcross  v.  Wright,  12 
Beav.  558.  But  in  the  same  case, 
a  payment  was  allowed  which  the 
executors  had  made  in  respect  of 
the  loss  of  the  furniture  of  the 
house  of  a  friend  where  the  tes- 
tator had  died  of  malignant  fever, 
and  which  had  been  destroyed, 
under  medical  advice  to  prevent 
infection.  And  see  ante,  pp.  1656, 
1657,  as  to  the  liability  of  an 
executor  to  pay  for  work  done  or 
services  rendered  under  the  ex- 
pectation of  a  legacy. 
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pays  a  bond  ex  turpi  causa  or,  formerly,  a  bond  founded  on  a 
usurious  contract,  such  payment  will  amount  to  a  devastavit, 
as  well  against  legatees  as  creditors  (r).  So  if  the  testator 
was  bound  in  a  joint  obligation,  and  he  dies  before  the 
co-obligor,  the  executor  is  not  liable  on  the  instrument, 
and  therefore  if  he  pays  the  sum  due  upon  it,  he  will  be 
guilty  of  a  devastavit  (s)  :  However,  in  equity,  the  executor 
is  in  some  instances  chargeable  jMr^  passu  with  the  sur- 
vivor ;  and  in  such  cases  he  is  justified  in  applying  the 
assets  accordingly  (t).  But  an  executor  may  pay  a  debt 
proved  to  be  justly  due  by  his  testator,  although  barred 
by  the  Statute  of  Limitations  (u).  Again,  it  has  been  held 
that  he  is  not  bound  to  plead  the  statute  to  an  action  com- 
menced against  him  by  a  creditor  of  the  testator  (x) :  Thus 
if  the  surplus  of  the  personal  estate,  after  payment  of  the 
debts  and  legacies,  be  bequeathed  to  a  residuary  legatee, 
and  several  creditors,  although  barred  by  the  Statute  of 
Limitations,  commence  actions  against  the  executor,  equity 
will  not,  on  his  refusal  to  plead  the  statute,  compel  him  to 
plead  it  in  favour  of  the  residuary  legatee  (?/).  So  in  the 
administration  of  assets  under  a  creditor's  bill,  it  was  held, 
that  executors  were  not  bound  to  plead  the  statute ;  and  if 
they  did  not,  the  creditor  filing  the  bill  would  have  a  decree 

(r)  Winchcombe    v.   Bishop    of  of  Frauds,  or  who  retains  such  a 

Winchester,  Hobart,  167.     Robin-  debt  due  to  himself.    Be  Rownson, 

son  v.  Gee,  1  Ves.  Sen.  254.    Com.  29  C.  D.  358. 

Dig.  Admon.  (I.  1),  ante,  p.  871.  (x)  Williamson    v.    Nay  lor,    3 

(s)  Ante,  p.  1614.  Younge  and  Coll.  211,  note  (a),  by 

(t)  Ante,  p.  1621.  Lord  Lyndhurst.     But  see  contra, 

(«)   Norton  v.  Frecker,   1  Atk.  by   Bayley,  J.,  in   McCulloch    v. 

526,  by  Lord  Hardwicke.     Stahl-  Dawes,  9  Dowl.  &  Ryl.  43.     This 

sebmidt  v.  Lett,  1  Sm.  &  G.  415.  dictum  of  the  latter   judge   was 

The  reason   for  this  is  that  the  disapproved  by  Wood,  V.-C.  (in 

Statute   of  Limitations    does  not  Hill  v.  Walker,  4  Kay  &  J.  166). 

make  the  contract  void  but  only  Lowis   v.   Rumney,   L.    R.  4  Eq. 

bars   the  remedy.      Whereas    an  451. 

executor  or  administrator  would  (y)  Castleton  v.  Fanshaw,  Prec. 

commit  a   devastavit  who  paid  a  Chanc.  100.     S.  C.  1  Eq.  Cas.  Abr. 

debt  to  a  creditor  who  is  prevented  305.     2  Eq.  Cas.  Abr.  254,  pi.  1, 

from  enforcing  it  by  the  Statute  259,  pi.  1. 

3  f  2 


1700  Of  the  Liability  of  an  Executor.    [Pt.  iv.  Bk.  n. 

on  behalf  of  himself  and  all  other  creditors,  and  would  be 
paid  (z).  And  accordingly,  on  a  creditor's  administration 
summons,  if  the  executor  does  not  set  up  the  statute,  the 
residuary  legatees  cannot  set  it  up  against  the  plaintiff,  what- 
ever may  be  their  right  as  to  other  creditors  {a).  But  in 
Shewen  v.  Vandenhorst  (b),  under  the  common  decree  in 
an  administration  suit,  where  the  bill  had  been  filed,  and 
the  decree  obtained,  by  the  residuary  legatee,  a  creditor 
applied  to  prove  a  debt  which  was  barred  by  lapse  of  time  ; 
and  the  executor  refusing  to  interfere,  the  plaintiff  insisted 
upon  setting  up  the  objection  of  the  statute  :  Sir  John 
Leach,  M.  R.,  held,  that  it  was  competent  for  the  plaintiff, 
or  any  other  person  interested  in  the  fund,  to  take  advantage 
of  the  statute  before  the  Master,  notwithstanding  the  refusal 
of  the  executor  :  And  this  decision  was  confirmed  by  Lord 
Brougham  on  appeal  (c).     And  even  on  a  creditor's  adminis- 


(,-;)  Ex  parte  Dewdney,  15  Ves. 
498. 

(a)  Briggs  v.  Wilson,  5  De  Gex, 
M.  &  G.  12.  See  also  Fuller  v. 
Redman,  26  Beav.  614.  So,  after 
decree  in  an  administration  suit, 
the  court  is  not  bound,  on  behalf 
of  an  absent  party  beneficially  in- 
terested in  the  estate,  to  disallow 
claims  against  the  estate  barred 
by  the  statute  if  the  personal 
representative  and  such  of  the 
persons  beneficially  interested  as 
are  parties  to  the  suit  or  have 
come  in  under  the  decree  do  not 
set  up  the  statute  :  Alston  v.  Trol- 
lope,  L.  R  2  Erp  205. 

(6)  1  Russ.  &  M.  347.  2  Russ. 
&  M.  75. 

(c)  See  also  Moodie  v.  Bannister, 
4  Drewr.  432.  Fuller  v.  Redman, 
26  Beav.  614.  After  judgment  or 
order  for  administration  an  execu- 
tor cannot  exercise  any  discretion  at 
all  or  do  any  act  to  vary  the  rights 
of  the  parties,  and  he  cannot  there- 


fore give  an  acknowledgment  to 
take  a  debt  out  of  the  Statute 
of  Limitations  :  Phillips  v.  Beal, 
32  Beav.  26.  Nothing  short  of  an 
order  for  administration  will  pre- 
vent a  creditor  of  the  estate  from 
suing  the  executor,  or  the  exe- 
cutor from  paying  a  debt  due  from 
the  estate.  Re  Barrett,  43  C.  D. 
70.  But  an  originating  summons 
under  R.  S.  C,  Ord.  LV.  r.  3,  is 
only  a  less  expensive  way  of  effect- 
ing the  same  thing  as  an  adminis- 
tration action,  and  therefore  the 
residuary  legatee  can  compel  the 
executors  to  plead  the  Statute  of 
Limitations,  where  under  the  old 
practice  the  question  could  only 
have  been  determined  after  decree 
for  administration,  which  would 
have  abolished  the  executor's  dis- 
cretion. Re  Wenham,  [1892]  3  Ch. 
59.  If  before  judgment  or  order 
it  is  desired  to  prevent  waste,  the 
Court  will  grant  interim  relief  by 
appointing  a  receiver,  but  it  will 
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tration  summons,  the  ccstuis  que  tritstent  of  devised  estates 
may  set  up  the  statute  against  him,  though  the  executor 
should  decline  to  do  so  ;  for  they  would  have  been  necessary 
parties  to  the  suit,  but  for  the  Chancery  Amendment  Act,  and 
might  have  set  up  the  statute  by  answer  (d). 

Such  acts  of  negligence,  or  careless  administration,  as  by  negligence : 
defeat  the  rights  of  creditors,  or  legatees,  or  parties  entitled 
in  distribution,  amount  to  a  devastavit.  For  if  persons  accept 
the  trust  of  executors,  they  must  perform  it :  they  must  use 
due  diligence,  and  not  suffer  the  estate  to  be  injured  by 
their  neglect  (e).  Thus  if  an  executor  has  a  lease  for  years, 
determinable  upon  the  life  of  J.  S.,  which  is  upon  a  reason- 
able estimate  worth  200/.,  if  the  executor  will  not  sell  this 
but  keeps  it,  and  J.  S.  dies  in  a  short  time,  yet  the  executor 
shall  answer  for  the  value  of  it  at  the  time  of  the  death  of 
the  testator ;  for  it  was  his  own  fault  that  he  would  not 
sell  it(/).     So  if  an  executor  delays  the  payment  of  a  debt  in  not  paying 

,.,.  n         a.  .     n  P        debts  carrying 

payable  on  demand  with  interest,  and  sutlers  judgment  tor  interest: 
the  principal  and  interest  incurred  after  the  testator's  death, 
this  is  a  devastavit  for  the  interest,  unless  the  executor  can 

not  interfere  to  prevent  the  exe-  administration  suit :  Hunter  v. 
cutor  or  administrator  preferring  Baxter,  3  Giff.  214. 
one  creditor  to  another,  nor  to  (e)  Tebhs  v.  Carpenter,  1  Madd. 
prevent  the  exercise  of  a  right  of  298.  See  Eaves  v.  Hickson,  30 
retainer,  nor  in  any  case  where  it  Beav.  136,  where  trustees  were 
is  not  alleged  that  assets  are  being  held  liable  who  had  paid  over  the 
wasted.  Re  Wells,  45  C.  D.  569.  trust  fund  to  wrong  persons,  trust- 
See  ante,  pp.  886,  887.  ing  to  a  forged  marriage  certifi- 
(d)  Briggs  v.  Wilson,  5  De  Gex,  cate.  See  also  Hopgood  v.  Par- 
M.  &  G.  12.  See  also  Beeching  kin,  L.  R.  11  Eq.  74,  where  a 
v.  Morphew,  8  Hare,  129,  where  trustee  was  held  liable  for  a  loss  of 
it  was  held,  that  in  a  creditor's  a  trust  fund,  occasioned  by  the 
bill  against  a  husband  and  wife  negligence  of  his  solicitor.  This 
for  a  payment  out  of  an  estate  of  case,  however,  was  questioned  by 
which  the  wife  was  administratrix,  the  Court  of  Appeal  in  Speight  v. 
she  alone  might  set  up  the  statute  Gaunt,  22  C.  D.  727. 
in  their  joint  answer.  But  where  (/)  Phillips  v.  Phillips,  2  Freem. 
judgment  has  been  recovered  12.  Taylor  v.  Tabrum,  6  Sim.  281. 
against  an  executor  for  a  debt  See  ante,  p  1535.  Fry  v.  Fry,  27 
due  by  the  testator,  the  statute  Beav.  144.  But  see  also  Selby  v. 
cannot  afterwards  be  set  up  in  an  Bowie,  4  Giff.  300. 
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show  that  the  assets  were  insufficient  to  discharge  the  debt 
immediately  (//).  And  where  the  executor  permits  debts 
carrying  interest  at  51.  per  cent,  to  run  on,  when  he  had 
in  his  hands  a  fund  to  pay  them,  he  shall  be  charged  with 
interest  at  that  rate  (h).  But  it  must  be  observed,  that  where 
there  is  a  sufficiency  of  assets  for  the  payment  of  debts, 
executors  may  pay  simple  contract  debts,  not  bearing  interest, 
before  specialty  debts  bearing  interest,  if  not  objected  to  by 
the  specialty  creditors ;  and  the  legatees  are  not  at  liberty 
to  complain  of  the  order  of  payment  (i). 
in  not  getting  Again,  if  the  executor,  by  his  delay  in  commencing  an 
action,  has  enabled  the  debtor  of  his  testator  to  protect  him- 
self under  a  plea  of  the  Statute  of  Limitations,  this  amounts 
to  a  devastavit  (k).  So  where  the  testator  had  lent  out  money 
on  bond,  and  the  executor  during  several  years  made  one 
application,  by  an  attorney,  to  the  obligor,  but  brought  no 
action  against  him,  Lord  Thurlow  held,  that  the  executor 
should  be  liable  for  the  sum  due,  as  having  not  been  got  in 
by  reason  of  his  neglect,  although  it  did  not  appear  whether 
the  debt  was  or  was  not  recoverable  (I).     So  where,  for  more 

(g)  Seaman  v.  Everard,  2  Lev.  which  the  distinction  as  to  priority 

40.     Com.     Dig.    Admon.    (I.    1).  of  payment  between  specialty  and 

Bac.  Abr.  Exors.  (L.)  1.     So  if  an  simple  contract  debts  of  deceased 

executor  may  save  the  penalty  of  persons  was  abolished. 
a  bond  by  payment   of  the  less  (k)  By  Holt,  C.  J.,  in  Hayward 

sum  specified  in  the  condition,  or  v.  Kinsey,  12  Mod.  573.     But  see 

by  other  performance  of  the  con-  East  v.  East,  5  Hare,  348. 
dition,  and  he   neglect  to  do  so,  (?)  Lowson  v.  Copeland,  2  Bro. 

it  will  be  a  devastavit  in  him,  if  Chanc.    Cas.    156.      In    Clack    v. 

he  have  assets :  1   Saund.  333,  a,  Holland,     19     Beav.     271,     272, 

note  (7)  to  Hancock  v.  Prowd.  Bomilly,  M.  B.,  said,  that  where 

(h)  Hall  v.  Hallet,  1  Cox,  134,  it  is  the  duty  of  an  executor  to 
138.  Domford  v.  Dornford,  12  obtain  payment  of  a  sum  of 
Ves.  130,  note  (29),  2nd  edit.  See  money,  he  is  exonerated,  though 
also  Bate  v.  Eobins,  32  Beav.  73.  lie  has  taken  no  steps  at  all,  pro- 
See  infra,  pp.  1749,  1750,  et  seq.,  as  vided  it  appears  that  if  he  had 
to  charging  executors  with  in-  done  so,  they  would  have  been, 
terest.  or  there  is  reasonable  ground  for 

(i)  Turner  v.  Turner,   1  Jac.  &  believing  they  would  have  been, 

Walk.  39.     And  see  now  Stat.  32  ineffectual.     But  in   such  a  case, 

&  33  Vict.  c.  46,  ante,  p.  869,  by  it  should  seem  that  it  lies  on  the 
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than  three  years,  the  executors  permitted  money  to  remain 
due  on  hond  to  their  testator,  without  inquiring  into  the 
circumstances  and  situation  of  the  obligor,  or  calling  upon 
him  to  pay  in  the  money,  Lord  Alvanley  held,  that,  on 
the  obligor's  becoming  bankrupt,  the  executors  were  respon- 
sible (m).  So  where  executors  had  suffered  rent  to  be  in 
arrear  for  several  years,  without  taking  any  legal  steps,  by 
distress  or  otherwise,  Sir  Thomas  Plumer  held,  that  they 
should  be  charged  with  such  arrears  (n).  And  it  was  held  by 
Lord  Cottenham,  that  executors  are  equally  chargeable  with 
neglect  in  allowing  a  part  of  the  assets  to  remain  outstanding 
in  an  improper  state  of  investment,  whether  the  person  in 
whose  hands  it  is  so  outstanding  be  a  co-executor  or  a 
stranger ;  and  notwithstanding  the  Will  contains  the  usual 
indemnity  clause  (o). 

There  has  been  occasion  to  discuss,  in  a  previous  part  of  Devastavit  by 
this  Work  ( p),  the  question  of  the  liability  of  an  executor  or  assets: 

administrator,  in  respect  of  assets  come  fully  into  his  posses-  tSee  Stat-  22 

&  23  Vict, 
sion  and  hands,  and  afterwards  lost  to  the  estate  (q).     It  was  c.  35,  s.  31, 

there  stated,  that  an  executor  or  administrator  has  been  con-  ^°s ' p*    ' 

sidered  to  stand  in  the  condition  of  a  gratuitous  bailee,  with 

respect  to  whom  the  law  is,  that  he  shall  not  be  charged  with- 

xecutor  to  prove  that,  if  he  had  But  see  also  Paddon  v.  Richard- 
taken  proper  measures  to  obtain  son,  7  De  Gex,  M.  &  G.  563. 
payment,  they  would  have  failed  :  (p)  Ante,  pp.  1534,  1535. 
Stiles  v.  Guy,  16  Sim.  230.  (7)  In  a  ease  where  the  executor 

(m)  Powell  v.  Evans,  5  Ves.  839.  had  lost  a  bond  due  to  the  testator, 

See  also  Atty.-Gen.  v.  Higham,  2  the  Court  inclined  to  charge  the 

Y.  &  Coll.  Ch.  C.  634,  and  post,  executor  Avith  the  debt ;    but  for 

p.  1717.  the  present  directed  only  that  the 

(«)  Tebbs  v.  Carpenter,  1  Madd.  defendant  should  prosecute  a  suit 

290.      See    Buxton  v.   Buxton,    1  brought  by  him  in  equity  against 

Mylne  &  Cr.  95,  by  Sir  C.  Pepys,  the  obligor  with  effect,  in  order  to 

M.  R.     Post,  p.  1718.     Ratcliffe  v.  recover  the  money  due  upon  the 

Winch,  17  Beav.  217.  bond  that  was  lost :  Goodfellow  v. 

(0)  Styles  v.  Guy,  1  Mac.  &  G.  Burchett,  2  Vern.  299.     It  is  now 

422.      Post,    p.    1734.      See    also  established,  that  a  lost  bond  may 

Mucklow    v.   Fuller,   Jacob.    198.  be  put  in  suit  at  law  :    Read  v. 

Stiles  v.  Guy,  4  Y.  &  Coll.  571.  Brookman,  3  T.  R.  151.     1  Saund. 

Dix    v.   Burl'ord,    19    Beav.    409.  9,  note  (a). 
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at  law  :  out  some  default  in  him.     But  this,  as  it  appears  from  the 

judgment  of  Lord  Ellenborough,  in  Crosse  v.  Smith  (r),  as  the 
law  then  stood,  must  not  be  understood  of  the  extent  of  the 
liability  of  an  executor  or  administrator  at  law,  but  merely  in 
equity :  His  Lordship  there  observed  that  it  had  been 
suggested  in  argument,  that  an  executor  was  to  be  considered 
as  a  mere  ordinary  bailee ;  but  that  this  was  an  idea  probably 
then  for  the  first  time  suggested  in  a  Court  of  law  (s)  :  "As 
no  case  in  law,"  continued  the  learned  Judge,  "  has  yet 
decided  that  an  executor  once  become  fully  responsible,  by 
actual  receipt  of  a  part  of  his  testator's  property,  for  the  due 
administration  thereof,  can  found  his  discharge  in  respect 
thereof,  as  against  a  creditor  seeking  satisfaction  out 
of  the  testator's  assets,  either  on  the  score  of  inevitable 
accident,  as  destruction  by  fire,  loss  by  robbery,  or  the  like, 
or  reasonable  confidence  disappointed,  or  loss  by  any  of  the 
various  means  which  afford  excuse  to  ordinary  agents  and 
bailees  in  cases  of  loss  without  any  negligence  on  their 
part  (t),  I  say  as  no  such  case  in  respect  to  executors  has  yet 
occurred  in  a  Court  of  Law,  we  are  not,  from  the  particular 
hardship  of  the  present  case,  authorized  to  make  such  a  prece- 
dent in  favour  of  this  defendant." 

in  equity :  However,  a  more  lenient  doctrine  was   established  in  the 

Courts  of  Equity  («),  as  will  fully  appear  in  the  course  of  this 

section. 

loss  by  theft  Thus,    if  any  goods  of  the  testator  are  stolen  from   the 

or  casualty  :  ^    ° 

possession  of  an  executor,  or  from  the  possession  of  a  third 

person,  to  whose  custody  they  have  been  delivered  by  the 

executor,  or  are  lost  by  casualty,  as  by  accidental  fire  (x), 

(r)  7  hast,  258.  1.      It   seems  that   executors   are 

(8)  See,   however,   Wentw.    Oil'.  not  bound  either  to  insure  or  to 

Ex.  235,  14th  edit.  continue    the    insurance   of    their 

(t)  But  see  Wentw.  ubi  su/pra.  testator  :    Bailey  v.  Gould,  coram 

Com.  Dig.  Assets  (D.).     Ante,  p.  Alderson,  B.,  4  Y.   &   Coll.   221. 

l535-  Fry   v.   Fry,    27   Beav.    146.     By 

See  the  judgment  of  Lord  sect.  7  of  the  Trustee  Act,  1888 

Eldon  in  Massey  v.  Banner,  1  Jac.  (51  &  52  Vict.  c.  59),  it  is  enacted 

&  Walk.  248.  that,  (1)  "It  shall  be  lawful  for, 

(.<■)  Croft  v.  Lyndsey,  2  Freem.  but  not  obligatory  upon,  a  trustee 


Cli.  ii.  §  ii.] 


Devastavit. 


1705 


the  executor  shall  not,  in  equity,  be  charged  with  these  as 
assets  («/). 

And  now  since  by  virtue  of  the  Judicature  Act,  1873,  sect. 
25,  sub-s.  11,  where  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  Common  Law  with  reference 
to  the  same  matter  the  rules  of  equity  shall  prevail,  it  follows 
that  where  the  assets  of  a  testator  have  come  into  the  posses- 
sion of  an  executor  and  are  afterwards  lost  to  the  estate  the 
rule  of  law  as  well  as  of  equity  now  is  that  the  executor  stands 
in  the  position  of  a  gratuitous  bailee  and  therefore  cannot  be 
charged  without  some  wilful  default  (z). 

Again,  where  an  executor  puts  out  the  money  of  his  testa-  loss  by  invalid 
tor,  though  without  the  indemnity  of  a  decree,  upon  a  real 
security,  which  there  was  no  reason  then  to  suspect,  but  after- 
wards such  security  proves  bad,  the  executor  is  not  account- 
able for  the  loss,  any  more  than  he  would  have  been  entitled 
to  the  profits,  had  it  continued  good  (a). 


security : 


(which,  by  sect.  1  (3),  includes  an 
executor  or  administrator)  to  in- 
sure against  loss  or  damage  by  fire 
any  building  or  other  insurable 
property  to  any  amount  (includ- 
ing the  amount  of  any  insurance 
already  on  foot)  not  exceeding 
three  equal  fourth  parts  of  the  full 
value  of  such  building  or  property, 
and  to  pay  the  premiums  for  such 
insurance  out  of  the  income  thereof 
or  out  of  the  income  of  any  other 
property,  subject  to  the  same  trusts, 
without  obtaining  the  consent  of 
any  person  who  may  be  entitled 
wholly  or  partly  to  such  income." 

(2)  "  This  section  shall  not  apply 
to  any  building  or  property  which 
a  trustee  is  bound  forthwith  to 
convey  absolutely  to  any  cestui  que 
trust  upon  being  requested  so  to  do." 

(ij)  Jones  v.  Lewes,  2  Ves.  Sen. 
240. 

(z)  See  Job  v.  Job,  6  C.  I).  562. 


(a)  Brown  v.  Litton,  1  P.  Wms. 
141  :  but  see  Norbury  v.  Norbury, 
4  Madd.  191.  On  the  general 
question  as  to  the  precautions 
which  an  executor  ought  to  take, 
and  the  extent  to  which  he  may 
properly  lend,  with  reference  to 
the  value  of  the  property  to  be 
mortgaged,  see  Stickney  v.  Sewell, 
1  M.  &  Cr.  8,  15.  Macleod  v. 
Annesley,  16  Beav.  600.  Phillip- 
son  v.  Gatty,  7  Hare,  516.  Farrar 
v.  Barraclough,  2  Sm.  &  G.  231, 
235.  Ingle  v.  Partridge,  34  Beav. 
411.  Learoydv.Whiteley,  12App. 
Gas.  727.  And  see  the  provisions 
of  the  Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  (which,  by  sect.  1, 
sub-s.  3,  applies  to  executors  or 
administrators)  as  to  the  duties, 
powers,  and  liability  of  executors 
and  administrators  in  lending 
money  of  the  testator  or  intestate 
on  real  security.    Such  provisions, 
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But  the  rule  is,  never  to  permit  a  trustee  or  executor  after 
a  il.  cree  to  account,  to  lay  out  money  on  mortgage,  or  to  deal 


Jcc  cx<A  <ix^p<  *t  • 


it  should  he  observed,  apply  to  in- 
vestments made  as  well  before  as 
after  the  passing  of  the  Act,  except 
where  some  action  or  other  pro- 
ceeding is  pending  with  reference 
thereto  at  the  passing  of  the  Act. 
They  also  apply  to  transfers  of 
existing  securities  as  well  as  to 
new  securities  (sect.  4,  sub-s.  4). 

Sect.  4.  (1)  "  No  trustee  lending 
money  upon  the  security  of  any 
property  shall  be  chargeable  with 
breach  of  trust  by  reason  only  of 
the  proportion  borne  by  the 
amount  of  the  loan  to  the  value 
of  such  property,  at  the  time  when 
the  loan  was  made,  provided  that 
it  shall  appear  to  the  Court  that 
in  making  such  loan  the  trustee 
was  acting  upon  a  report  as  to  the 
value  of  the  property  made  by  a 
person  whom  the  trustee  reason- 
ably believed  to  be  an  able  prac- 
tical surveyor  or  valuer,  instructed 
and  employed  independently  of 
any  owner  of  the  property,  whether 
such  surveyor  or  valuer  carried  on 
business  in  the  locality  where  the 
property  is  situate  or  elsewhere, 
and  that  the  amount  of  the  loan 
does  not  exceed  two  equal  third 
parts  of  the  value  of  the  property 
as  stated  in  such  report,  and  that 
the  loan  was  made  under  the  ad- 
vice of  such  surveyor  or  valuer 
expressed  in  such  report.  And 
this  section  shall  apply  to  a  loan 
upon  any  property  of  any  tenure, 
whether  agricultural  or  house  or 
other  property,  on  which  the  trus- 
tee can  lawfully  lend." 

(2)  "  No  trustee  lending  money 
upon  the  security  of  any  leasehold 
property  shall  be  chargeable  with 


breach  of  trust  only  upon  the 
ground  that  in  making  such  loan 
he  dispensed,  either  wholly  or 
partially,  with  the  production  or 
investigation  of  the  lessor's  title." 

(3)  "  No  trustee  shall  be  charge- 
able with  breach  of  trust  only 
upon  the  ground  that,  in  effecting 
the  purchase  of  any  property  or  in 
lending  money  upon  the  security 
of  any  property,  he  shall  have  ac- 
cepted a  shorter  title  than  the  title 
which  a  purchaser  is,  in  the  ab- 
sence of  a  special  contract,  entitled 
to  require,  if  in  the  opinion  of  the 
Court  the  title  accepted  be  such  as 
a  person  acting  with  prudence  and 
caution  would  have  accepted." 

(4)  "  This  section  shall  apply  to 
transfers  of  existing  securities  as 
well  as  to  new  securities,  and  to 
investments  made  as  well  before 
as  after  the  passing  of  this  Act, 
except  where  some  action  or  other 
proceeding  shall  be  pending  with 
reference  thereto  at  the  passing  of 
this  Act." 

5.  (1)  "  Where  a  trustee  shall 
have  improperly  advanced  trust 
money  on  a  mortgage  security  which 
would  at  the  time  of  the  invest- 
ment have  been  a  proper  invest- 
ment in  all  respects  for  a  less  sum 
than  was  actually  advanced  there- 
on, the  security  shall  be  deemed 
an  authorized  investment  for  such 
less  sum,  and  the  trustee  shall 
only  be  liable  to  make  good  the 
sum  advanced  in  excess  thereof 
with  interest." 

(2)  "  This  section  shall  apply  to 
investments  made  as  well  before 
as  after  the  passing  of  this  Act, 
except  where  some  action  or  other 
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with  the  assets  for  the  purposes  of  investment,  without  the 
leave  of  the  Court :  Where,  therefore,  the  executor,  after  a 
decree,  and  consequently  after  he  might  have  had  the  direc- 
tions of  the  Court,  chooses  to  lay  out  the  money  on  mort- 
gage, if  the  transaction  should  appear  to  be  for  the  benefit  of 
the  party  entitled,  the  Court  will  give  him  the  advantage  of 
it ;  but  if  otherwise,  will  consider  the  fund  as  money,  and 
make  the  executor  bring  it  into  Court  (&). 

With  respect  to  loans  upon  personal  security,  the  Court  loss  by  loans 

on  personal 

of  King's  Bench,  in  Webster  v.  Spencer  (c),  was  of  opinion  security: 
that  an  executor  who  had  lent  out  on  the  security  of  a 
promissory  note,  money  belonging  to  the  testator,  but  not 
wanted  for  the  immediate  uses  of  the  Will,  was  not  guilty  of 
a  devastavit,  provided  he  exercised  a  fair  and  reasonable 
discretion  on  the  subject  (d).  Nevertheless,  although  the 
lending  itself  may  not  amount  to  a  legal  devastavit,  yet  the 
rule  is  now  completely  established,  that  an  executor  or  admin- 
istrator, lending  money  of  the  deceased  upon  bond,  promissory 
note,  or  other  personal  security,  is  guilty  of  a  breach  of 
trust  (e),  and  shall  be  personally  answerable  if  the  security 
prove  defective. 

proceeding  shall  l>e  pending  with  and    the    question    was,   whether 

reference  thereto  at  the  passing  of  both  the  executors  were  properly 

this  Act."  joined  as  plaintiffs  in  an  action  to 

(b)  Widdowson  v.  Duck,  2  Meriv.  recover  it :  It  was  assumed,  that 
494,  498,  499.  After  an  adminis-  if  the  loan  had  been  a  devastavit, 
tration  decree  has  been  made,  all  the  executor  who  was  the  lender 
powers  of  management  of  the  ought  to  have  sued  alone  in  his 
estate  which  may  be  vested  in  individual  character :  But  see  the 
trustees  are  subject  to  the  control  observations  of  Bayley,  J.,  in 
of  the  Court,  and  the  Judge  who  Clarke  v.  Hougham,  2  B.  &  C.  155. 
exercises    such    control    must   be  Ante,  p.  766. 

personally    satisfied    of    the    pro-  (e)  Terry  v.  Terry,  Prec.  Chanc. 

priety  of  the  course  proposed  to  273.    Ryder  v.  Bickerton,  3  Swanst. 

be  adopted  by  the  trustees :  Bethell  80,  note.     S.  C.  1  Eden,  149,  note. 

v.  Abraham,  L.  R.  17  Eq.  24.  Adye   v.  Feuilleteau,    1    Cox,  24. 

(c)  3  B.  &  Aid.  360.  S.  C.  3  Swanst.  84,  note.     Holmes 

(d)  In  this  case,  one  of  two  v.  Bring,  1  Cox,  1.  Wilkes  v. 
executors  had  lent  the  money  in  Steward,  Coop.  6.  Vigrass  v.  Bin- 
question  on  the  promissory  note,      field,  3  Madd.  62.     Walker  v.  Sy- 
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If,  however,  the  Will  directs  the  executors  to  lay  out  the 
fund  in  real  or  personal  securities,  they  would  he  justified, 
as  against  legatees,  using  a  sound  discretion,  and  fairly  and 
honestly  lending  it  to  a  person  whom  they  considered 
responsible,  at  a  reasonable  interest  (/):  But  the  rule  is 
different,  it  should  seem,  as  against  creditors  (g)  :  And 
though  the  Will  gives  the  executors  power  to  lend  on  per- 
sonal security,  this  does  not  enable  them,  even  as  against 
legatees,  to  accommodate  a  trader  with  a  loan  on  his  bond  (h). 
Eromloans  It  must  further  be  observed,  that  where  a  testator  em- 
powers his  executors  to  lend  money  on  personal  security,  he 
must  be  taken  to  rely  upon  the  united  vigilance  of  them  all, 
with  respect  to  the  solvency  of  the  borrowers  :  If  one  of  them 
lends  to  the  other,  this  object  is  defeated  :  consequently, 
such  a  loan  is  a  breach  of  trust,  and  a  misappropriation  of 
the  fund;  and  if  any  mischief  arises  to  the  estate  of  the 
testator  therefrom,  the  executors  will  be  liable  (i).  Accord- 
ingly, in  Stickney  v.  Sewell  (k),  two  executors  were  em- 
powered, by  Will,  to  lend  money  on  government,  real,  or 
personal  security  :  One  of  them,  in  1815,  lent  part  of  the  fund 
to  the  other  executor  and  his  partner  in  trade  upon  mortgage  : 
The  mortgagors  became  bankrupt  in  1831,  and  then  the  mort- 
gaged property,  which  consisted  in  part  of  a  windmill,  a  water- 
mill,  and  a  house  in  a  town,  being  sold,  produced  considerably 
less  than  the  sum  advanced  :  And  it  was  held  by  Sir  C.  Pepys, 
M.  R.,  that  the  executors  were  liable  for  the  deficiency. 

nionds,  3  Swanst.  63,  overruling  trust,  should  have   been  invested 

Harden  v.  Parsons,  1   Eden,  145.  in  a  particular   mode  :   Bacon   v. 

Bacon  v.  Clark,  3  My.  &  Cr.  294.  Clark,  3  My.  &  Cr.  294.     Lowry 

Clough    v.   Bond,   ibid.   490,   496.  v.  Fulton,  9  Sim.  115. 

Pmllock  v.  Wheatley,  1  Coll.  130.  (i)  v.  Walker,  5  Kuss.  7. 

(/)  Forbes  v.  Ross,  2  Cox,  116.  Gleadow  v.  Atkin,  2  Cr.  &  J.  548, 

(r/)  See  Doyle  v.  Blake,  2  Sch.  &  555.     But  if  the  one  should  give 

Lef.  239,  240.  a  bond  to  the  other,  to  save  him 

(/-)  Langston  v.  Ollivant,  Coop.  harmless  from  the  consequences  of 

33.     See  further,  as  to  devastavit  such  a  breach  of  trust,  the  bond 

by  suffering  money  to  remain  in  would  be  valid  at  law :  Warwick  v 

the  hands  of  bankers,  &c,  which,  Richardson,  10  M.  &  W.  284. 

according  to  the  directions  of  the  (/c)  1  My.  &  Cr.  8. 
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However,  as  it  will  presently  appear  (I),  an  executor  is  not  loss  by  fall  of 
justified  in  unnecessarily  keeping  his  testator's  money  dead  in 
his  hands  :  and,  therefore,  if  the  exigencies  of  his  office  do  not 
require  otherwise,  the  executor  should  invest  the  unemployed 
money  in  investments  authorised  for  that  purpose  by  one  of 
the   Acts   of  Parliament  to   which   reference   is  hereinafter 
made  (m).     The   rule  is   that   if  an  executor   lays    out   the 
testator's  money  in  such  investments,  he  is  not  liable  for  the 
fall  of  stocks  (n).     But  if  he  invests  it  in  any  other  fund,   by  not  invest- 
which  afterwards  sinks  in  value,  the  loss  will  be  thrown  on  authorized 
him,  although  there  be  no  mala  fides  on  his  part  (o).     On  the         s : 
other  hand,  if  any  profit  happen  by  the  rise  of  the  stock  in 


(0  Post,  p.  1716. 

(m)  Holland  v.  Hughes,  16  Ves. 
114.  Tebbs  v.  Carpenter,  1  Madcl. 
306.  Norbury  v.  Norbury,  4  Madd. 
191.  Where  a  trustee  has  trust 
money  in  his  hands,  which  he  is 
authorized  to  lay  out  in  the  public 
funds  or  on  real  security,  he  is 
justified,  pending  the  necessary 
delay  in  completing  an  anticipated 
mortgage,  in  investing  the  money 
in  Exchequer  Bills  :  Matthews  v. 
Brise,  6  Beav.  239. 

(?i)  Peat  v.  Crane,  2  Dick.  499, 
note.  Franklin  v.  Frith,  3  Bro. 
Chanc.  Cas.  434.  Howe  v.  Lord 
Dartmouth,  7  Ves.  150.  White  & 
Tudor's  Leading  Cases,  6th  edit., 
Vol.  II.  p.  321.  So  if  he  invests 
money  in  the  three  per  cents.,  and 
duly  appropriates  the  same  for  the 
benefit  of  a  legatee,  the  executor 
shall  not  be  Hable  for  the  fall  of 
stocks  :  Ex  parte  Champion,  cited 
in  Hutcheson  v.  Hammond,  3  Bro. 
Chanc.  Cas.  147.  Fonbl.  Treat. 
Eq.  B.  2,  c.  7,  s.  6,  note  (p).  But 
it  is  otherwise  where  the  appro- 
priation is  unduly  made :  Thus 
where  a  legacy  was  left  to  A.  on 
marrying  with  consent,  and,  till 
marriage,  interest  to  be  paid  at 
three  per  cent. ;  and  the  executrix 


laid  out  a  sum  equal  to  the  legacy, 
and  conveyed  to  trustees  in  trust 
to  pay  the  legacy  with  three  per 
cent,  interest,  and  to  pay  the  sur- 
plus interest  to  her  ;  it  was  h  olden 
that  this  was  not  a  good  appropria- 
tion, and,  the  stocks  having  fallen 
in  value,  that  the  executri  x's  estate 
should  make  it  good  :  Cooper  v. 
Douglas,  2  Bro.  Chanc.  Cas.  232. 
See  ante,  p.  1258. 

(o)  Hancom  v.  Allen,  2  Dick. 
498.  Howe  v.  Lord  Dartmouth, 
7  Ves.  150.  Clough  v.  Bond,  3 
My.  &  Cr.  497.  See  also  Gordon 
v.  Bowden,  6  Madd.  342.  He  was 
not  answerable  for  any  further 
loss  than  was  occasioned  by  his 
buying  the  other  stock  instead  of 
the  three  per  cents.  :  Hynes  v. 
Redington,  1  J.  &  L.  589.  It  may 
be  doubted  whether,  where  trus- 
tees had  the  power  of  investing 
moneys  in  government  securities, 
they  were,  even  before  the  passing 
of  the  Acts  of  Parliament  herein- 
after referred  to,  absolutely  bound 
to  select  three  per  cents,  for  that 
purpose  :  See  Angell  v.  Dawson,  3 
Y.  &  Coll.  316,  per  Alderson,  B. 
Robinson  v.  Robinson,  1  De  G. 
M.  &  G.  255,  256,  by  Lord  Cran- 
worth. 
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Authorised 

trust  invest- 
ments : 

Trust  Invest- 
ment Act, 
1S89. 
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which  the  executor  has  laid  out  the  money,  he  shall  not 
have  the  benefit,  but  it  shall  accrue  to  the  estate  of  his 
testator  (  ;>) . 

And  it  should  seem  that  if  a  testator  die  leaving  stock  in 
funds  other  than  those  authorised  by  Act  of  Parliament  it  is 
the  duty  of  the  executor  (in  the  absence  of  express  authority 
in  the  Will  to  retain  such  stock)  to  transfer  it  into  such 
authorised  funds  (q). 

Formerly  the  only  fund  in  which  an  executor  might  pro- 
perly invest  the  unemployed  money  of  the  testator  was  the 
3?.  per  cent,  consols,  i.  c,  the  fund  adopted  by  the  Court  of 
Chancery,  and  an  executor  investing  in  such  security  was  held 
by  the  Court  not  to  be  liable  for  any  fall  which  might  take 
place,  although  if  he  invested  in  any  other  fund  which  after- 
wards sank  in  value  he  was  held  liable  for  such  depreciation 
even  in  the  absence  of  any  mala  fides  on  his  part.  But  now 
the  class  of  investments  authorised  for  trust  funds  has  been 
considerably  enlarged,  and  the  trustee  or  executor  investing  in 
any  of  the  authorised  funds  will  not  be  responsible  for  any 
fall  in  value. 

Most  of  the  provisions  now  in  force  for  authorising  these 
investments  are  contained  in  the  Trust  Investment  Act,  1889 
(52  &  53  Vict.  c.  32),  which  enacts  :— Sect.  3.  "It  shall  be 
lawful  for  a  trustee  (qq)  unless  expressly  forbidden  by  the 
instrument  (if  any)  creating  the  trust,  to  invest  any  trust 
funds  in  his  hands  (r),  in  manner  following,  that  is  to  say  : — 


(p)  Phayre  v.  Peree,  3  Dow.  J  28. 

(q)  See  Howe  v.  Lord  Dart- 
mouth, White  &  Tuclor's  Leading 
Cases,  6th  edit.,  Vol.  II.,  p.  321. 

(qq)  Which,  by  sect  9,  includes 
an  executor  or  administrator  and 
a  trustee  whose  trust  arises  by 
construction  or  implication  of  law, 
as  well  as  an  express  trustee. 

(r)  This  power  of  investment 
does  not  extend  to  authorizing 
trustees  to  set  apart  or  appropriate 
any  of  such  stocks  to  answer  a  par- 
ticular purpose,  e.g.  to  provide  for 


an  annuity  given  by  Will,  so  as  to 
facilitate  the  distribution  of  the 
testator's  estate :  Re  Owthwaite, 
[1891]  3  Ch.  423. 

The  words  "  trust  funds  in  his 
hands"  are  not  confined  to  trust 
moneys  awaiting  investment,  but 
include  all  trust  funds  in  the  hands 
of  the  trustee,  whether  at  the  time 
in  a  state  of  investment  or  not. 
Hume  v.  Lopes,  [1892]  A.  C.  112, 
affirming  the  decision  of  the  Court 
of  Appeal  in  Be  Dick,  [1891]  1  Ch. 
423. 
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(a)  In  any  of  the  Parliamentary  Stocks  or  Public  Funds 

or  Government  Securities  of  the  United  Kingdom  : 

(b)  On  real  or  heritable  securities  in  Great  Britain  or 

Ireland  :  (s). 

(c)  In  the  Stock  of  the  Bank  of  England  or  the  Bank  of 

Ireland : 

(d)  In  India  Sh  per  cent.  Stock,  and  India  Three  per 

cent.  Stock  or  in  any  other  Capital  Stock  which  may 
at  any  time  hereafter  be  issued  by  the  Secretary  of 
State  in  Council  of  India,  under  the  authority  of 
Act  of  Parliament,  and  charged  on  the  revenues  of 
India  : 

(e)  In  any  securities  the  interest  of  which  is  or  shall  be 

guaranteed  by  Parliament : 

(f)  In  Consolidated  Stock  created  by  the  Metropolitan 

Board  of  Works,  or  which  may  at  any  time  hereafter 
be  created  by  the  London  County  Council,  or  in 
Debenture  Stock  created  by  the  Receiver  for  the 
Metropolitan  Police  District : 

(g)  In  the  Debenture  or  Rentcharge  or  Guaranteed  or 

Preference  Stock  of  any  railway  company  in  Great 
Britain  or  Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  during  each  of  the  ten  years 
last  past  before  the  date  of  investment  paid  a  divi- 
dend at  the  rate  of  not  less  than  three  per  centum 
per  annum  on  its  ordinary  stock : 
(h)  In  the  stock  of  any  railway  or  canal  "company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in 
perpetuity  or  for  a  term  of  not  less  than  200  years 
at  a  fixed  rental  to  any  such  railway  company  as  is 

(s)  See   sect.  9   of  the   Trustee  term  of  not  less  than  two  hundred 

Act,  3888  (51   &  52  Vict.  c.  59),  years,  and  not  subject  to  any  re- 

which  provides  that:   "A  power  servation  of  rent  greater  than  one 

to    invest    trust    money    in    real  shilling  a  year,  or  to  any  right  of 

securities  shall   authorize  and  be  redemption,  or  to  any   condition 

deemed  to  have  always  authorized  for  re-entry  except   for   non-pay- 

an  investment  upon  mortgage  of  ment  of  rent." 
property   held    for    an   unexpired 
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mentioned  in  sub-section  (g),  either  alone  or  jointly 
with  any  other  railway  company  : 

(i)  In  the  Debenture  Stock  of  any  railway  company  in 
India,  the  interest  on  which  is  paid  or  guaranteed 
by  the  Secretary  of  State  in  Council  of  India  : 

( j)  In  the  "  B."  Annuities  of  the  Eastern  Bengal,  the 
East  Indian  and  the  Scinde  Punjaub  and  Delhi 
Railways,  and  any  like  annuities  which  may  at  any 
time  hereafter  be  created  on  the  purchase  of  any 
other  railway  by  the  Secretary  of  State  in  Council  of 
India,  and  charged  on  the  revenues  of  India,  and 
which  may  be  authorised  by  Act  of  Parliament  to  be 
accepted  by  trustees  in  lieu  of  any  stock  held  by 
them  in  the  purchased  railway  : 

(k)  In  the  stock  of  any  railway  company  in  India  upon 
which  a  fixed  or  minimum  dividend  in  sterling  is 
paid  or  guaranteed  by  the  Secretary  of  State  in 
Council  of  India  : 

(1)  In  the  Debenture  or  Guaranteed  or  Preference  Stock 
of  any  company  in  Great  Britain  or  Ireland,  esta- 
blished for  the  supply  of  water  for  profit,  and  incor- 
porated by  special  Act  of  Parliament  or  b}r  Royal 
Charter,  and  having  during  each  of  the  ten  years  last 
past  before  the  date  of  investment  paid  a  dividend 
of  not  less  than  51.  per  centum  on  its  ordinary 
stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued, 
by  the  corporation  of  any  municipal  borough,  having 
according  to  the  return  of  the  last  census  prior  to 
the  date  of  investment  a  population  exceeding  fifty 
thousand,  or  by  any  County  Council,  under  the 
authority  of  any  Act  of  Parliament  or  Provisional 
Order : 

(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued, 
by  any  commissioners  incorporated  by  Act  of  Parlia- 
ment for  the  purpose  of  supplying  water,  and  having 
a  compulsory  power  of  levying  rates  over  an  area 
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having,  according  to  the  returns  of  the  last  census 
prior  to  the  date  of  investment,  a  population  exceed- 
ing fifty  thousand,  provided  that  during  each  of  the 
ten  years  last  past  before  the  date  of  investment  the 
rates  levied  by  such  commissioners  shall  not  have 
exceeded  80  per  centum  of  the  amount  authorised  by 
law  to  be  levied  : 
(o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time 
being  authorised  for  the  investment  of  cash  under 
the  control  or  subject  to  the  order  of  the  Court :  (t) 
and  also  from  time  to  time  to  vary  any  such  investment  (u) . 

Sect.  4.  (1.)   "It  shall  be  lawful  for  a  trustee  under  the  Purchase  at  a 
powers  of  this  act  to  invest  in  any  of  the  stocks,  funds,  shares,  redeemable 
or  securities  mentioned  or  referred  to  in  section  3  of  the  Act,  stocks- 
notwithstanding  that  the  same  may  be  redeemable,  and  that 
the  price  exceeds  the  redemption  value. 

(2.)  "  Provided  that  it  shall  not  be  lawful  for  a  trustee 
under  the  powers  of  this  Act  to  purchase  at  a  price  exceeding 
its  redemption  value  any  stock  mentioned  or  referred  to  in 
sub-sections  (g),  (i),  (k),  (1),  and  (m),  which  is  liable  to  be 
redeemed  within  fifteen  years  of  the  date  of  purchase  at  par  or 
at  some  other  fixed  rate,  or  to  purchase  any  such  stock  as  is 
mentioned  or  referred  to  in  the  sub- sections  aforesaid,  which 
is  liable  to  be  redeemed  at  par  or  at  some  other  fixed  rate,  at 
a  price  exceeding  fifteen  per  centum  above  par  or  such  other 
fixed  rate. 

(3.)  "  It  shall  be  lawful  for  a  trustee  to  retain  until  redemp- 
tion, any  redeemable  stock,  fund  or  security  which  may  have 
been  purchased  in  accordance  with  the  powers  of  this  Act. 

Sect.  5.  "Every  power  conferred   by  this  Act   shall   be  Discretion  of 
exercised  according  to  the  discretion  of  the  trustee,  but  subject 


(t)  See  R.   S.   C.    1883,    Order  such  stocks,  funds,  or  securities, 

XXII.  r.  17.  as  are  mentioned  in  the  section  : 

(u)  These  words  are  not  confined  Be  Dick  [1891],  1  Ch.  423 ;  affirmed 

to   investments    made    under  the  in  the  House  of  Lords,  sub  nom. 

Act,  hut    extend   to  any  invest-  Hume  v.  Lopes,  [1892]  A.  C.  112. 
ment,  whenever  made,  upon  any 

W.E. — VOL.   II.  3   G 
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to  any  consent  required  by  the  instrument  (if  any)  creating 
the  trust  with  respect  to  the  investment  of  the  trust  fund. 

Sect.  6.  "  This  Act  shall  apply  as  well  to  trusts  created 
before  as  to  trusts  created  after  the  passing  of  this  Act,  and 
the  powers  hereby  conferred  shall  be  in  addition  to  the  powers 
conferred  by  the  instrument,  if  any,  creating  the  trust." 

And  further  apart  from  this  Act  the  following  investments 
of  trust  moneys  have  been  authorised  by  other  Acts  under  cer- 
tain restrictions.     Thus  trustees  may  invest  in — 

(1.)  Debenture  stock   of  companies  whose   mortgages  or 
bonds  are  authorised  as  an  investment,  unless  the 
contrary  is  expressed :  34  &  35  Vict.  c.  27. 
(2.)  Debentures    issued    under    28    &    29    Vict.    c.    78, 
as  amended  by  33  &  34  Yict.  c.  20,  in  cases  where 
trustees  can  invest  in  the  shares,  stock,  mortgages, 
bonds,  or  debentures  of  companies  incorporated  by,  or 
acting  under  an  Act  of  Parliament :  28  &  29  Vict. 
c.  78,  s.  40. 
(3.)    Securities  of  the  Government   of  the   Isle   of  Man 
created  under  43  &  44  Vict.  c.  8,  where  trustees  can 
invest    in   Isle   of    Man    or    Colonial    Government 
securities  unless  the  contrary  is  expressed  :  43  &  44 
Vict.  c.  8,  s.  7. 
(4.)  Charges  under  the  Improvement  of  Land  Act,  1864,  or 
mortgages  thereof,  where  trustees  can  invest  in  real 
securities,  unless  the  contrary  is  expressed  :  27  &  28 
Vict.  c.  114,  s.  60. 
(5.)  Nominal  debentures  or  nominal  debenture  stock  issued 
under    the    Local    Loans    Act,   1875,    where    the 
trustees  may  invest  in  the  debentures  or  debenture 
stock  of  any  railway  or  other  company  unless  the 
contrary  is  expressed  :  38  &  39  Vict.  c.  83,  s.  27. 
And  further  many  local  Acts  of  Parliament  contain  express 
provisions  authorising  trustees  to  invest  in  the  stocks  and 
debentures  thereby  authorised  to  be  created  (x). 


(x)  See  "Wolstenholme  &  Brin- 
ton's  Conveyancing  Acts,  6th  edit. 


p.  193.    Lewin  on  Trusts,  9th  edit. 
p.  349. 
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Agaiu,  it  has  already  appeared  (y),  that  where  personal  ^o0tnsceo^ee^of 
property  is  bequeathed  for  life,  with  remainder  over,  and  property  be- 
not  specifically,  it  is  the  duty  of  the  executor,  with  certain  j^fe^ 
exceptions,  to  convert  it ;  and  the  tenant  for  life  is  entitled  ™™jnder 
only  upon  that  principle.  In  the  case  of  Dimes  v.  Scott  (z), 
a  testator  gave  the  residue  of  his  personal  estate  to  trustees, 
directing  them  to  convert  it  into  money,  and  invest  the 
proceeds  in  government  or  real  securities,  of  which  they 
were  to  stand  possessed,  upon  trust  for  A.  during  her  life, 
and  after  her  death,  for  B. :  The  trustees  permitted  a  share 
which  the  testator  had  in  an  Indian  loan,  bearing  interest 
at  10Z.  per  cent.,  to  remain  for  several  years  on  that  security, 
during  which  time  they  paid  to  A.  the  interest  at  101.  per 
cent.,  which  it  yielded  annually ;  and  the  loan  being  after- 
wards paid  off,  they  invested  the  money  in  the  three  per  cents., 
at  a  time  when  the  funds  were  so  low  that  the  amount  of 
stock  purchased  was  considerably  greater  than  if  the  conver- 
sion had  taken  place  at  the  end  of  a  year  from  the  testator's 
death :  And  it  was  held  by  Lord  Gifford,  that  the  tenant 
for  life  was  not  entitled  to  the  actual  interest  which  the 
money  yielded,  while  it  remained  on  the  Indian  security, 
but  only  to  the  dividends  of  so  much  three  per  cent,  stock 
as  would  have  been  purchased  with  it  at  the  end  of  a  year 
from  the  testator's  death;  that  the  trustees  ought  to  be 
charged  with  the  whole  of  the  stock  actually  purchased,  and 
all  the  sums  actually  received  in  respect  of  the  Indian  rate 
of  interest ;  and  they  ought  to  be  allowed  in  their  discharge, 
as  payments  to  the  tenant  for  life,  not  the  sums  which  they 
had,  in  fact,  paid  her,  but  only  a  sum  equal  to  what  she 
would  have  received  for  dividends,  if  the  money  had  been 
transferred  from  the  Indian  security,  and  invested  in  the 
three  per  cent,  stock  at  the  end  of  a  year  from  the  testator's 
death:  And  this  decision  was  confirmed,  on  appeal,  by 
Lord  Lyndhurst.     In  the  case  of  Mackenzie  v.  Taylor  (a), 

(y)  Ante,  p.  1248.  (s)  4  Russ.  Chanc.  Cas.  195. 

(a)  7  Beav.  467. 

3  g  2 
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where  the  testator  gave  his  residuary  personal  estate  to  his 
executors  upon  trust,  as  soon  as  convenient  after  his  death, 
to  convert  into  money  and  invest  the  same,  and  the  executors 
allowed  it  to  be  enjoyed  in  specie  by  Mrs.  M.,  the  tenant  for 
life,  as  long  as  she  lived,  but  three  years  after  her  death, 
they  accounted  for  the  value  and  paid  it  into  Court ;  it  was 
held  by  Lord  Langdale  that  they  ought  to  pay  interest  at 
four  per  cent,  from  her  death  to  the  day  of  such  payment. 
In  Wightwich  v.  Lord  (b),  in  a  case  where  the  Will  gave  no 
specific  directions  as  to  the  payment  of  debts,  the  executor, 
who  was  also  the  ultimate  residuary  legatee,  did  not  ascer- 
tain and  secure  the  residue  at  the  end  of  the  year,  but 
worked  part  of  the  property  (a  coal  mine)  to  a  profit  for 
several  years,  when  it  ceased  to  be  of  any  value  ;  it  was  held, 
on  a  bill  at  the  suit  of  a  person  having  a  charge  for  life  on 
the  residue,  that  the  executor  was  not  entitled  to  postpone 
the  sale  of  the  property  to  the  prejudice  of  such  person,  and 
that  having  postponed  it,  he  was  chargeable  with  the  value 
of  the  mine  at  the  end  of  the  year  from  the  testator's  death 
with  interest  thereon,  and  that  that  value  must  be  calculated 
as  constituted  of  the  aggregate  of  the  annual  profits  derived 
from  the  mine  in  all  the  subsequent  years  till  it  became 
unproductive,  such  annual  profits  to  be  treated  as  deferred 
payments. 

But  in  Baud  v.  Fardell  (c)  it  was  held  that  an  executrix, 
who  was  also  tenant  for  life  under  a  Will  directing  the 
residuary  estate  to  be  sold  and  the  proceeds  invested  in 
government  or  other  good  securities,  was  not  liable  for  not 
converting  into  consols  a  sum  of  Navy  51.  per  cents,  forming 
part  of  the  residuary  estate  :  for  she  had  a  discretion  expressly 
reposed  in  her  as  to  the  nature  of  the  investment. 

Consequences         Where  trustees  are  bound  by  the  terms  of  their  trust  to 

of  retaining  in    . 

hand  instead      invest  the  money  in  the  public  funds,  and  instead  of  doing 

or  of YnvSg    so>  tbey  retain  the  money  in  their  hands,  or  invest  it  upon 
an  insufficient  security,   the   cestuis  que   trust  may  elect  to 

(b)  6  H.  L.  C.  217.  (c)  7  De  Gex,  M.  &  G.  628. 
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charge  them  either  with  the  amount  of  the  money,  or  with  on  a  deficient 
the  amount  of  the  stock  which  they  might  have  purchased  ro    ax  '  nn 

J         °  L  [See  Stat.  22 

with  the  money  (d)  :  Where,  however,  the  trustees  are  not  &  23  Vict. 
bound  to  invest  the  money  in  the  public  funds,  or  in  any  po««,  p.  1735.] 
specific  security,  but  by  the  terms  of  the  trust  have  a 
discretion  to  invest  it  in  various  ways,  the  authorities  were 
conflicting  on  the  question  whether,  if  the  trustees  fail  to 
invest  as  prescribed,  the  cestuis  que  trust  can  claim  to  charge 
them  with  the  value  of  some  particular  security  that  might 
have  been  obtained,  or  whether  they  are  merely  chargeable 
with  the  whole  amount  of  the  trust  fund,  together  with 
interest  (e).  But  this  question  has  been  settled  in  favour  of 
the  latter  view,  by  the  decision  of  the  Lords  Justices  in 
Robinson  v.  Robinson  (/). 

This   consideration   leads    to    the   question,    how   far   an  loss  by  not 
executor    or   administrator   is   liable,    in   respect   of    losses  money0n 
occasioned  by  not  calling  in  the  money  of  the  testator  already  securities,  or 
invested   upon    securities.      Executors   ought   not,    without  banker, 
great   reason,  to   permit  money   to   remain   upon   personal 
security  longer  than  is  absolutely  necessary :     Accordingly, 
in  Poicell  v.  Evans  (ff),  executors  were  charged  with  a  loss 
•caused  by  neglecting  to  call  in  money  lent  by  the  testator 
on  bond  (g).     Though  the  prima  facie  rule  is  that  executors 
■should  get  in  the  assets  of  the  testator  within  a  year(/<), 

(d)  Shepherd  v.  Mouls,  4  Hare,  ley  v.  Adams,  4  Mylne  &  Cr.  496, 
503,  504.  Pride  v.  Fooks,  2  Beav.  and  Eagleton  v.  Kingston,  8  Ves. 
430.  Robinson  v.  Robinson,  1  De  466,  467.  Atty.-Gen.  v.  Higham, 
-Gex,  M.  &  G.  256.  2  ,Y.  &  Coll.  Chan.  C.  634.     The 

(e)  Hockley  v.  Bantock,  1  Russ.  money,  when  called  in,  should  be 
141.  Watts  v.  Girdlestone,  6  Beav.  invested  in  the  three  per  cents,  or 
188.  Ames  v.  Parkinson,  7  Beav.  other  authorised  fund,  if  there  is  no 
379,  were  in  favour  of  the  former  present  occasion  for  it  :  Howe  v. 
view  :  Marsh  v.  Hunter,  6  Madd.  Lord  Dartmouth,  7  Ves.  149,  150. 
295,  and  Shepherd  v.  Mouls,  4  This  seems  a  sufficient  answer  to 
Hare,  500,  of  the  latter.  the  inquiry  of  Lord   Camden  in 

(/)  1   De  Gex,  M.  &   G.  247.  Orr  v.  Newton,  2  Cox,  276. 
See  also  Knott  v.  Cottee,  16  Beav.  (h)  Grayburn  v.  Clarkson,  L.  R. 

80,  81,  by  Romilly,  M.  R.  3   Ch.  605,  606,  per   Page-Wood, 

(/)  5  Ves.  839.  L.J.    Sculthorpe  v.  Tipper,  L.  R. 

(g)  See  also  ante,  p.  1694.    Row-  13  Eq.  232. 
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there  is  no  inflexible  rule,  it  would  seem,  as  to  the  time 
within  which  they  are  bound  to  do  so.  In  every  case  the 
particular  circumstances  must  govern,  and  the  Court  allows 
the  executors  a  reasonable  discretion  (i).  Where  executors 
have  neglected  to  realise  assets  which  are  outstanding  upon 
an  improper  investment  there  is  no  fixed  period  at  which  the 
loss  is  to  be  calculated.  It  depends  on  the  particular  nature 
of  the  property  and  the  evidence  affecting  it.  Thus  in 
Hughes  v.  Empson  (k)  losses  were  occasioned  by  the  non- 
sale  of  Crystal  Palace  shares  which  were  at  a  premium  at  the 
testator's  death,  but  which  subsequently  fell  to  a  discount, 
and  the  executors  were  charged  with  the  value  at  the  end  of 
twelve  months.  So  in  Moyle  v.  Moyle{l),  executors  and 
trustees  who,  for  upwards  of  a  year  after  the  testator's  death,, 
allowed  a  considerable  portion  of  the  assets  to  be  unpro- 
ductive in  the  hands  of  a  banker  who  failed,  were,  under  the 
circumstances,  charged  with  the  loss  (m).  So  executors  were 
held  personally  liable  in  respect  to  the  loss  to  the  testator's- 
estate  of  a  sum  outstanding  on  personal  security,  although 
the  security  was  that  of  a  bond  of  the  testator's  solicitor,  and 
the  money  had  been  invested  in  that  security  by  the  testator 
some  years  before  his  death,  and  by  his  Will  he  directed 
that  his  trustees  should  get  in  his  outstanding  estate  "as 
soon  as  conveniently  might  be  "  after  his  decease  (»)•  But 
in  Buxton  v.  Buxton  (o),  an  executor  who  allowed  part 
of  a  testator's  assets  to  remain  invested  in  Mexican  bonds 
for  a  year  and  seven  months  after  the  testator's  death, 
and  eventually  sold  the  bonds  at  a  lower  price  than  might 
have  been  obtained  by  a  sale  at  an  earlier  period,  but  who 
appeared  to  have  acted  throughout  with  diligence  and  good- 
faith,  was  held,  by  Sir  C.  C.  Pepys,  M.R.,  under  the  circum- 
stances, not  to  be  liable  for  the  loss  consequent  on  his  not 

(i)  Hughes  v.  Empson,  22  Beav.  (m)  See  Johnson  v.  Newton,  1 1 

181,1 83,  ^erRomilly,M.  R.   Mars-  Hare,  168,  169. 
den  v.  Kent,  5  C.  D.  598.  (n)  Bullock  v.  Wheatley,  1  Coll. 

(k)  22  Beav.  181.  130. 

(/)  2  Russ.  &  M.  710.  (o)  1  Mylne  &  Cr.  80. 
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having  sold  them  sooner  :  And  his  Honor  further  held,  that 
a  difference  of  opinion  between  two  executors,  as  to  the 
propriety  of  converting  the  assets  at  a  particular  period, 
followed  by  a  demand  made  by  one  of  them  upon  the  other, 
to  concur  in  effecting  an  immediate  conversion,  does  not 
deprive  the  latter  of  the  right  to  exercise  his  own  dis- 
cretion, or  render  him  liable  for  the  loss  that  may  arise 
from  the  delay  consequent  on  his  declining  to  comply  with 
the  demand  (p).  This  case  has  been  followed  in  the  case  of 
Marsden  v.  Kent(q),  where  the  Court  held  that  where  the 
executors  had  acted  in  the  honest  exercise  of  their  discretion 
as  to  the  time  of  selling  property  of  a  very  uncertain  and 
speculative  character,  they  ought  not  to  be  made  personally 
responsible  for  the  loss  arising  from  their  not  having  sold 
within  the  twelvemonth. 

Executors  acting  under  a  Will  by  which  an  absolute  dis-  Where  execu- 

,  777  •  /•  *ors  have  an 

cretion  is  given  to  them  to  postpone  the  sate  ana  conversion  oj  absolute  dis- 

the  testator 's  estate  are  not  bound  by  the  ordinary  rule  above  C10est°"ne°saie 

referred  to,  viz.,  to  convert  the  property  within  a  year,  even  of  testator's 

t     •  estate, 

though  some  of  the  property  consists  of  shares  m  an  unlimited 

company,  nor  will  they  be  liable  in  the  absence  of  mala  fides 

for  loss  arising  to  the  estate  from  the  non-conversion  (r).     So 

too  an  express  power  to  retain  existing  investments  takes  a 

case   out   of  the   rule   as   to   the   conversion   of  perishable 

property  (s) . 

It  is  not  the  duty  of  an  executor  to  call  in  money  invested 
on  real  security,  where  no  risk  is  apparent;  nor  are  executors 
bound  to  convert  leasehold  property  into  three  per  cent, 
stock,  unless  under  particular  circumstances  (t). 

Generally  speaking,  if  an    executor   appoints  another  to  Loss  by  failure 

P  -,  ......        of  banker, 

receive  the  money  of  his  testator,  and  he  receives  it,  it  is  the 
same  thing  as  if  the  executor  himself  had  actually  received 

(p)  See    also    East    v.   East,    5  7  Ves.  150.     Ante,  p.  1248  et  seq. 

Hare,  348.  As  to  whether   Turnpike    Bonds 

(q)  5  C.  D.  598.  are  real  securities,  see  Eobinson  v. 

(r)  Be  Norrington,  13  C.  D.  654.  Robinson,  1  De  Gex,  M.  &  G.  247, 

(s)  Gray  v.  Siggers,  15  C.  D.  74.  and   Cavendish  v.  Cavendish,  30 

(t)  Howe   v.   Lord   Dartmouth,  C.  D.  227. 
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solicitor,  &c.      it,    and   will   bo   assets    in   his    hands ;    and,   consequently, 
&23  Virt  ~       appointing   another    to   receive,   who   will   not   repay,   is    a 

c.  35,  s.  31,       devastavit  (u).     Thus,  in  a  case  where  the  Will  directed  that 
post,  p.  1735  ]  v  '  ' 

one   Edward   Pistor   should   carry  on  the  business   of  the 

testator  to  a  given  day,  for  the  benefit  of  his  estate,  and  the 

executors,  from  the  confidence  thus  reposed  by  the  testator 

in  Pistor,  permitted  him  to  get  in  debts,  without  anything 

appearing  on  the  Will  to  show  the  testator's  intention  to  that 

effect,  the  Court  of  Exchequer  held,  that  the  executors  must 

answer  to  the  residuary  legatee  for  the  money  so  received  by 

their  agent  (x).     So  where  trustees  for  sale  sold  the  trust 

property  and  placed  the  conveyance  executed  by  them  and 

having  their  receipt  indorsed,  in  the  hands  of  a  solicitor,  who 

received  and  misapplied  the  purchase-money,  they  were  held 

liable  for  a  breach  of  trust  (y).     Again,  where  trustees  left 

some  Exchequer  Bills,  in  which  they  had  properly  invested 

trust   money,  in   the   hands   of  a  broker,    they   were   held 

personally  liable  upon  a  misapplication  of  the  bills  by  the 

broker  (z). 

But  with  respect   to    losses    sustained   by  the   failure   of 

bankers,  or  other  persons  into  whose  hands   the   money  of 

the  testator   has   been  deposited  by  the  executor,    the  rule 

seems  to  be,  that  where  the  deposit  was  made  from  necessity, 

or  conformably  to  the  common  usage  of  mankind,  the  executor 

will  not  be  responsible  for  the  loss  (a).     So  if  the  executor, 

living  in  London,  and  receiving  money  of  the  testator,  should 

(u)  Jenkins  v.  Plonibe,  6  Mod.  ployed.     If  he  was  properly  em- 

93.  ployed  in  the  ordinary  course  of 

(x)  Pistor  v.  Dunbar,  1  Anstr.  business,  the  executor  would  not 

107.  seem  to  be  liable.     Sutton  v.  Wil- 

(y)  Ghost  v.  Waller,  9  Beav.  497.  ders  (ubi  sup.)  would  probably  be 

See  also  Bostock  v.  Floyer,  L.  R.  1  decided  differently  since  Speight 

Eq.  26.     Sutton  v.  Wilders,  L.  R.  v.  Gaunt. 

12  Eq.  373.  Re  Brier,  26  C.  D.  («)  Matthews  v.  Brise,  6  Beav. 
238.  The  liability  of  the  executor,  239.  See  also  Rowland  v.  Wither- 
according  to  the  case  of  Speight  den,  3  Mac.  &  G.  568,  and  stat. 
v.  Gaunt,  9  A.  C.  1,  affirming  the  22  &  23  Vict.  c.  35,  s.  31,  post, 
decision  of  the  Court  of  Appeal  p.  1735. 

reported  in  22  C.  D.  727,  would  (a)  Churchill  v.  Hobson,  1  P. 
seem  to  depend  on  whether  the  Wms.  243.  Knight  v.  Lord  Ply- 
defaulting  agent  was  properly  em-  mouth,  3  Atk.  480.     S.  C.  1  Dick. 


Ch.  ii.  §  il]  Devastavit.  1721 

remit  to  an  attorney  in  the  country  to  pay  the  debts  there, 
and  the  attorney  becomes  insolvent,  the  executor  will  not  be 
chargeable,  if  the  business  was  transacted  in  the  ordinary 
manner  without  any  circumstance  to  show  suspicion  (b).  So 
where  executors  employ  an  auctioneer  to  sell  the  leaseholds, 
or  other  portion  of  the  assets,  who  receives  the  deposit  and 
fails  to  pay  it  over,  the  executors  will  not,  generally  speaking, 
be  held  personally  liable  for  the  loss  (c).  But  in  Darke  v. 
Marty n  (d),  where  a  testator  died  in  March,  1823,  and  in 
January,  1824,  and  January,  1825,  the  executors  and  trustees 
deposited  part  of  the  assets  in  the  hands  of  bankers  on  their 
notes  carrying  interest ;  and  the  bankers  failed  in  November, 
1825 ;  Lord  Langclale,  M.  K.,  held,  that  as  no  necessity  had 
been  shown  for  such  deposit,  the  trustees  were  personally 
responsible  for  the  loss  (e).  So  where  a  trustee  deposited  a 
trust  fund  with  his  bankers,  accompanied  by  an  order  in 
writing  to  invest  the  money  in  consols,  he  was  held  answerable 
for  the  omission  of  the  bankers  to  make  the  investment,  where 
he  made  no  subsequent  inquiry  respecting  it,  until  about  five 
months  afterwards,  when  the  bankers  became  bankrupt  (/). 
And  if  an  executor  pays  the  money  of  the  testator  into  a 
banker's,  not  on  any  distinct  account,  but  mixing  it  with  Jiis 
own  money,  it  should  seem  that  the  executor  will  be  an- 
swerable for  the  loss  sustained  by  the  failure  of  the 
banker  (</). 

120.     Ex   parte    Belchier,   Ambl.  c.  35,  s.  31,  post,  p.  1735. 

219.     Eowtli   v.    Howell,    3   Ves.  (d)  1  Beav.  525. 

565.     Adams  v.   Claxton,   6  Ves.  (e)  See  also  Rehden  v.  Wesley, 

226.     Wilks  v.  Groom,  3  Drewr.  29  Beav.  213. 

584.   Swinfen  v.  Swinfen,  29  Beav.  (/)  Challen  v.  Shippam,  4  Hare, 

211.    Johnsons.  Newton,  11  Hare,  555. 

160.     Mendes  v.  Guedalla,  2  J.  &  (g)    Wren  v.   Kirton,    11    Ves. 

H.    259.     Fenwick  v.  Clarke,  31  377.     Fletcher  v.  Walker,  3  Madd. 

L.J.  Ch.  728.  i?eBird,L.  R,  16  Eq.  73.     Massey  v.  Banner,  4  Madd. 

203.      Speight  v.  Gaunt,  9  App.  413.     S.  C.  1  Jac.  &  Walk.  241. 

Cas.  1.     Be  Brier,  26  C.  D.  238.  Robinson  v.  Ward,  Ry.  &  Mood. 

(6)  Bacon  v.  Bacon,  5  Ves.  334,  274.     S.    C.    2  C.  &  P.  59.     See 

335.     Castle  v.  Warland,  32  Beav.  also  Salway  v.  Salway,  2  Russ.  & 

660.  M.  215,  inwhich  case, Lord  Brough- 

(c)  Edmonds  v.   Peake,  7  Beav.  ham  held  (overruling  the  decision 

239.     See  also  stat.  22  &  23  Vict.  of  Sir  J.   Leach,   M.  R.,  4  Rus. 
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Review  of  law 
in  Spciyht  v. 
Gaunt. 


The  whole  of  the  law  on  this  particular  point  has  been 
recently  reviewed  in  the  House  of  Lords  in  the  case  of  Speight 
v.  Gaunt  (h).  The  general  result  seems  to  be  this  :  Trustees 
are  not  bound  personally  to  transact  such  business  connected 
with  or  arising  out  of  the  proper  duties  of  their  trust,  as 
according  to  the  usual  mode  of  conducting  business  of  a  like 
nature  persons  acting  with  reasonable  care  and  prudence  on 
their  own  account  would  ordinarily  conduct  through  mercan- 
tile agents ;  and  where,  according  to  the  usual  and  regular 
course  of  such  business  (i),  moneys  receivable  or  payable 
ought  to  pass  through  the  hands  of  such  mercantile 
agents  (k),  that  course  may  properly  be  followed  by  trustees, 
though  the  moneys  are  trust  moneys;  and  if  under  such 
circumstances,  and  without  any  other  misconduct  or  default 
on  the  part  of  the  trustees,  a  loss  takes  place  through  any 
fraud  or  neglect  of  the  agents  employed,  the  trustees  are  not 
liable  to  make  good  such  loss  (I).  In  conformity  with  this 
doctrine  the  statute  22   &  23  Vict.   c.  35,   s.  31  (ra),  enacts 


60),  that  a  receiver  appointed  by 
the  Court  is  answerable  for  the 
loss  of  moneys  consequent  on  the 
failure  of  a  banker  with  whom 
they  have  been  deposited  for  secu- 
rity, if  the  deposit  be  made  in  such 
a  way  that  the  receiver  parts  with 
the  absolute  control  over  the  fund  : 
This  judgment  was  afterwards 
affirmed  in  Dom.  Proc. :  White  v. 
Baugh,  9  Bligh,  181. 

(h)  9  A.  C.  1. 

(i)  Where  an  executor  or  trustee 
employs  an  agent  to  collect  money 
under  circumstances  which  make 
such  employment  proper,  and  the 
money  collected  is  lost  by  the 
agent's  insolvency,  the  burden  of 
proof  is  not  on  the  executor  to 
show  that  the  loss  was  not  at- 
tributable to  his  own  default,  but 
on  the  persons  seeking  to  charge 
him  to  prove  that  it  was.  Re 
Brier,  26  C.  D.  238. 


(k)  This  rule  is  subject  to  the 
limitation  that  the  agent  must  not 
be  employed  out  of  the  ordinary 
scope  of  his  business.  It  is  not 
part  of  the  ordinary  business  of  a 
solicitor  to  choose  a  valuer  for 
trustees  intending  to  invest  money 
on  mortgage.  Fry  v.  Tapson,  28 
C.  D.  268. 

(I)  Ex  parte  Belchier,  Amb.  218. 
A  trustee  although  remunerated 
for  his  services  is  not  liable  for 
loss  occasioned  to  the  trust  estate 
by  the  felonious  acts  of  his  servant, 
provided  such  servant  is  properly 
entrusted  with  the  custody  of  the 
trust  property,  and  is  selected  and 
employed  without  negligence :  and 
sernble,  the  liability  of  a  trustee  is 
not  increased  by  the  fact  of  his 
being  remunerated  for  his  services. 
Jobson  v.  Palmer,  [1893]  1  Ch.  71. 

(m)  See  infra,  p.  1735. 


Ch.  ii.  §  ii.]  Devastavit.  !72^ 

that  every  instrument  creating  a  trust  shall  be  deemed  to 
contain  a  clause  exonerating  the  trustees  from  liability  "  for 
any  banker,  broker,  or  other  person,  with  whom  any  trust 
moneys  or  securities  may  be  deposited." 

But  neither  this  statute  nor  the  doctrine  of  Ex  parte 
Belchier  (mm)  authorises  a  trustee  to  delegate,  at  his  own  mere 
will  and  pleasure  the  execution  of  his  trust,  and  the  care  and 
custody  of  the  trust  moneys,  to  strangers,  in  any  case  in 
which  there  is  no  moral  necessity  from  the  usage  of  mankind 
for  the  employment  of  such  an  agency.  The  cases  of  Roiv- 
land  v.  Witherden  (n),  Bostock  v.  Floyer  (o),  and  many  others 
show  that  trustees  bound  to  invest  trust  moneys  in  au- 
thorised securities  are  prima  facie  answerable  for  the  proper 
care  and  custody  of  such  trust  moneys,  until  they  are  actually 
so  invested  ;  and  will  not  be  exonerated  from  liability  if,  in 
the  meantime,  they  leave  them  in  other  hands,  though  the 
hands  of  professional  advisers  or  agents,  to  whose  assistance, 
for  many  purposes  connected  with  the  trust,  they  may  properly 
have  recourse  (_p). 

The  result  of  all  the  best  authorities  on  the  subject  of  the  General  result 

iTi-T  o  -iiTi/~ti.  of  authorities 

general  liability  of  executors  was  thus  stated  by  .Lord  Lotten-  as  t0  the 
ham,  in  his  judgment  in  the   case   of  Clough  v.  Bond  (q)  :  ]^cuSrfiov 
"Although  a  personal  representative,  acting  strictly  within  loss  of  assets. 
the  line   of   his   duty   and   exercising   reasonable   care   and 
diligence,  will  not  be  responsible  for  the  failure  or  deprecia- 
tion of  the  fund  in  which  any  part  of  the  estate  may  be 
invested,  or  for  the  insolvency  or  misconduct  of  any  person 
who  may  have  possessed  it,  yet,  if  that  line  of  duty  be  not 
strictly  pursued,  and  any  part  of  the  property  be  invested  by 
such  personal  representative  in  funds  or  upon  securities  not 
authorized,  or  be  put  within  the  control  of  persons  who  ought 
not  to  be  entrusted  with  it,  and  a  loss  be  thereby  eventually 
sustained,  such  personal  representative  will  be  liable  to  make 

(mm)  Amb.  218.  (p)  See  per  Lord  Selborne,  L.  C. 

(n)  3  Mac.  &  G.  568,  574.  in  Speight  v.  Gaunt,  9  A.  C.  1,  5. 

(o)  35  Beav.  603,  606.     L.  E.  1  (q)  3  Mylne  &  Cr.  496. 

Eq.  26. 
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it  good  however  unexpected  the  result,  however  little  likely 
to  arise  from  the  course  adopted,  and  however  free  such 
conduct  may  have  been  from  any  improper  motive  (r) .  Thus 
if  he  omit  to  sell  property  when  it  ought  to  be  sold,  and  it  be 
afterwards  lost  without  any  fault  of  his,  he  is  liable  (s)  ;  or  if 
he  leave  money  due  upon  personal  security,  which,  though 
good  at  the  time,  afterwards  fails  (t).  And  the  case  is  stronger 
if  he  be  himself  the  author  of  the  improper  investment,  as 
upon  personal  security,  or  an  unauthorized  fund.  Thus  he 
is  not  liable,  upon  a  proper  investment  in  the  three  per 
cents.,  for  loss  oocasioned  by  the  fluctuations  of  that  fund  (u), 
but  he  is  for  the  fluctuations  of  any  unauthorized  fund  (x). 
So  when  the  loss  arises  from  the  dishonesty  or  failure  of  any 
one  to  whom  the  possession  of  part  of  the  estate  has  been 
entrusted :  Necessity,  which  includes  the  regular  course  of 
business  in  administering  the  property,  will,  in  Equity, 
exonerate  the  personal  representative  :  But,  if  without  such 
necessity,  he  be  instrumental  in  giving  to  the  person  failing 
possession  of  any  part  of  the  property,  he  will  be  liable 
although  the  person  possessing  it  be  a  co-executor  or  co- 
administrator "  (y). 

(r)  Of  course  if  there  be  fraud  252.     16  Ves.  477,  post,  p.  1730. 

or  wilful  default  on  the  part  of  the  Underwood  v.  Stevens,  1   Meriv. 

executor,  or  he  be  actuated  by  an  712,  post,  p.  1736.     Styles  v.  Guy, 

improper  motive,  he  will  be  liable  1  Mac.   &  G.  422,  post,  p.   1734. 

for  any  loss.     De  Cordova  v.   De  Trutch    v.     Lamprell,    20    Beav. 

Cordova,  4  A.  C.  692.  116.       The    following    are    cases 

(s)  Phillips  v.  Phillips,  2  Freem.  bearing     on     the     general     prin- 

11.     Ante,  p.  1701.     Fiy  v.   Fry,  ciples    above    stated,    viz.,   Bacon 

27  Beav.  144.  o.     Clark,    3    My.    &    Cr.    294. 

(t)  Powell  v.  Evans,  5  Ves.  839.  Lowry  v.    Fulton,    9    Sim.    115. 

Tebbs  v.  Carpenter,  1  Madd.  290.  Munch     v.     Cockerell,     9      Sim. 

Ante,  p.  1703.     See  also  p.  1718.  339.     5  M.   &   Cr.    178.      Broad- 

(w)  Peat  v.  Crane,  3  Dick,  499,  hurst  v.   Balguy,    1    Y.    &   Coll. 

note.     Ante,  p.  1709.  Ch.    C.    16.     Booth    v.   Booth,    1 

(x)  Hancoin  v.  Allen,   2  Dick.  Beav.  125.     Phillipson  v.  Gatty,  7 

498.     Howe  v.  Lord  Dartmouth,  7  Hare,  516.     Byrne  v.  Norcott,  13 

Ves.  137.     Ante,  p.  1709.  Beav.  336.     Garner  v.    Moore,   3 

(y)   Langford    v.   Gascoyne,    11  Drewr,  277.     Lander  v.  Weston,  3 

Ves.  333,  post,  p.  1730.     Shipbrook  Drewr.  389.     Collinson  v.  Lister, 

v.   Lord    Hinchinbrook,    11   Ves.  20  Beav.  356.     7  De  G.  M.  &  G. 


Ch.  ii.  §  ii.]  Devastavit.  1-725 

In  conclusion,  the  sections  here  set  out  of  the  following 
two  statutes  should  be  noted. 

By  sect.  56  of  the  Conveyancing  and  Law  of  Property  Act,  44  &  45  Vict. 

1881  (44  &  45  Vict.  c.  41),  it  is  provided  that : —  Receipt  in 

(1.)  "Where    a    solicitor    produces    a    deed,     having    in  -^or^e(l 

the  body  thereof  or  indorsed  thereon  a  receipt  for  authority  for 

"  .  .  i       payment  to 

consideration  money  or  other  consideration,  the  solicitor. 
deed  being  executed,  or  the  indorsed  receipt  being 
signed,  by  the  person  entitled  to  give  a  receipt  for 
that  consideration,  the  deed  shall  be  sufficient 
authority  to  the  person  liable  to  pay  or  give  the 
same  for  his  paying  or  giving  the  same  to  the 
solicitor,  without  the  solicitor  producing  any  separate 
or  other  direction  or  authority  in  that  behalf  from 
the  person  who  executed  or  signed  the  deed  or 
receipt." 

(2.)  "  This  section  applies  only  in  cases  where  considera- 
tion is  to  be  paid  or  given  after  the  commencement 
of  this  Act." 

And  by  sect.  2  of  the  Trustee  Act,  1888  (51  &  52  Vict.  51  &  52  Vict. 

-  J  c.  59,  s.  2. 

c.  59),  it  is  provided  that : —  Receipt  of 

(1.)  "It  shall  be  lawful   for  a   trustee  (z)   to   appoint   a  ^i^ras 

solicitor  to  be  his  agent  to  receive  and  give  a  dis-  asent- 

charge  for  any  money  or  any  valuable  consideration 

or  property  receivable  by  such  trustee  under  the 

trust  by  permitting  such  solicitor  to  have  the  custody 

of,  and   to   produce,  a  deed   containing   any  such 

receipt  as  is  referred  to  in  the  56th  section  of  the 

Conveyancing  and  Law  of  Property  Act,  1881  {zz) ; 

and  no  trustee  shall  be  chargeable  with  breach  of 

trust  by  reason  only  of  his  having  made  or  concurred 

in  making  any  such  appointment ;  and  the  producing 

of  any  such  deed  by  such  solicitor  shall  have  the 

634.     Gibbins  v.  Taylor,  22  Beav.  (s)  "Which  in  this  Act  by  sect. 
344.     Selby  v.  Bowie,  4  Giff.  300.  1  (3)  includes  an  executor  or  ad- 
Griffith  v.  Porter,  25    Beav.  236.  ministrator. 
Fry  v.  Fry,  27  Beav.  144,  146.  (zz)  Ubi  supra. 
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same  validity  and  effect,  by  virtue  of  the  said  56th 
section,  as  the  same  would  have  had  if  the  person 
appointing  such  solicitor  had  not  been  a  trustee  : 
Provided  that  nothing  herein  contained  shall  exempt 
a  trustee  from  any  liability  which  he  would  have 
incurred  if  this  Act  had  not  passed,  in  case  he 
permits  such  money,  valuable  consideration,  or 
property  to  remain  in  the  hands  or  under  the  control 
of  the  solicitor  appointed  as  aforesaid  for  a  period 
longer  than  is  reasonably  necessary  to  enable  such 
solicitor  to  pay  or  transfer  the  same  to  the  trustee." 

(2.)  "It  shall  be  lawful  for  a  trustee  to  appoint  a  banker 
or  solicitor  to  be  his  agent  to  receive  and  give  a 
discharge  for  any  money  payable  to  such  trustee 
under  or  by  virtue  of  a  policy  of  assurance  by 
permitting  such  banker  or  solicitor  to  have  the 
custody  of  and  to  produce  such  policy  of  assurance, 
with  a  receipt  signed  by  such  trustee,  and  no  trustee 
shall  be  chargeable  with  a  breach  of  trust  by  reason 
only  of  his  having  made  or  concurred  in  making 
any  such  appointment:  Provided  that  nothing 
herein  contained  shall  exempt  a  trustee  from  any 
liability  which  he  would  have  incurred  if  this  Act 
had  not  passed,  in  case  he  permits  such  money  to 
remain  in  the  hands  or  under  the  control  of  the 
banker  or  solicitor  appointed  as  aforesaid  for  a 
period  longer  than  is  reasonably  necessary  to  enable 
such  banker  or  solicitor  to  pay  the  same  to  the 
trustee." 

(3.)  "  This  section  shall  apply  only  where  the  money  or 
valuable  consideration  or  property  is  to  be  received 
after  the  passing  of  this  Act." 
In  what  case  a.  devastavit   by  one  of  two   executors  or  administrators 

an  executor  is 

liable  for  the      shall  not  charge  his  companion  (a),  provided  he  has  not  in- 

(«)  Wentw.    Off.  Ex.  306,  14th      thorpe  v.  Millfortli,  Cro.  Eliz.  318. 
edit.     Anon.  Dyer,  210,  a.     Harg-      Williams  v.  Nixon,  2  Beav.  472. 
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tentionally  or  otherwise  contributed  to  it :  For  the  testator's  devastavit 
having  misplaced  his  confidence  in  one  shall  not  operate  to  executor" 
the  prejudice  of  the  other  (b) . 

Hence,  an  executor  shall  not,  under  ordinary  circumstances 
be  responsible  for  the  assets  come  to  the  hands  of  his  co- 
executor  (c).  Hence,  also,  the  circumstance  that  one  of  two 
executors  had  notice  of  the  existence  of  a  debt  of  superior 
degree,  which  he  concealed  from  his  co-executor,  did  not 
affect  the  latter,  so  as  to  make  him  guilty  of  a  devastavit 
by  paying  an  inferior  debt  (d)  ;  though,  perhaps,  if  notice 
to  one  executor  were  proved,  and  nothing  more  appeared, 
it  would  have  been  presumed  that  he  communicated  it  to  his 
co-executor  (e). 

But  where  an  executor,  possessing  assets  of  his  testator 
hands  over  those  assets  to  a  co-executor,  and  they  are  mis- 
applied by  that  co-executor,  there  the  executor,  who  so  hands 
them  over,  shall  be  answerable  for  their  misapplication,  unless 
he  can  show  a  good  reason  for  having  so  acted  (/). 


(b)  Cro.  Eliz.  319.  employed  by  his    co-executor  as 

(c)  Cro.  Eliz.  319.  Littlehales  his  agent  to  sell  an  estate  which 
v.  Gascoyne,  3  Bro.  Chanc.  Cas.  under  the  Will  of  the  testator, 
74.  Williams  v.  Nixon,  2  Beav.  the  co-executor  alone  had  power 
472.  Dix  v.  Burford,  19  Beav.  412.  to  sell  :  The  executor  so  employed 
By  Romilly,  M.  R.  See  post,  p.  handed  over  the  price  of  the  es- 
1861,  as  to  a  finding  by  a  jury,  tate  to  the  co-executor,  who  after- 
upon  a  plea  of  plene  administravit  wards  misapplied  it  :  And  Sir 
by  several  executors,  that  one  only  John  Leach,  M.  R.,  held,  that  al- 
had  assets.  See  also  stat.  22  &  23  though,  by  the  Will  of  the  testator, 
Vict.  c.  35,  s.  31,  post,  p.  1735.  the  price  of  the  estate,  when  sold, 

(d)  Hawkins  v.  Day,  Anibl.  was  to  be  considered  as  part  of  his 
162.  personal  estate,  yet  the  executor, 

(e)  lb.  See  Timson  v.  Rams-  so  handing  it  over,  was  not  ac- 
bottom,  2  Keen,  35.  Smith  v.  countable  for  the  misapplication  of 
Smith,  2  Cr.  &  M.  231.  Meux  v.  it ;  inasmuch  as  he  had  no  legal 
Bell,  1  Hare,  73.  right  to  retain  it  :  for  it  was  in  his 

(/)  Townsend  v.  Barber,  Dick,  hands,  not  as  executor,  but  simply 

356.     Macpherson  v.  Macpherson,  as  agent   of  his  co-executor,  who 

1  Macq.  H.  of  L.  243.     However,  alone  had  power  to  sell  the  estate 

in  the  case  of  Davis  v.  Spurling,  and  to  receive  the  price  of  it. 
1  Russ.  &  M.  66,  an  executor  was 
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The  rule  may,  perhaps,  be  stated  to  be,  that  where,  by 
any  act  done  by  one  executor,  any  part  of  the  representative 
estate  comes  to  the  hands  of  his  co-executor,  the  former 
will  be  answerable  for  the  latter,  in  the  same  manner  as  he 
would  have  been  for  a  stranger,  whom  he  had  entrusted  to 
receive  it  (g). 

But  if  an  executor  is  merely  passive,  by  not  obstructing 
his  co-executor  from  getting  the  assets  into  his  possession, 
the  former  is  not  responsible  (h).  If,  however,  the  one,  in 
any  way,  contributes  to  enable  the  other  to  obtain  possession, 
he  is  answerable,  notwithstanding  his  motive  be  innocent, 
unless  he  can  assign  a  sufficient  excuse  (i).  Thus,  in  the 
case  of  several  executors,  if,  by  agreement  among  themselves, 
one  is  to  receive  and  intermeddle  with  such  part  of  the 
estate,  and  another  with  such  a  part,  each  of  them  will  be 
chargeable  for  the  whole ;  because  the  receipts  of  each  are 
pursuant  to   the    agreement   made   between   them  (k).      So 


(g)  See  Mr.  Cox's  note  to 
Churchill  v.  Hobson,  1  P.  Wins. 
241,  and  Lord  Thurlow's  judgment 
in  Sadler  v.  Hobbs,  2  Bro.  Chanc. 
Cas.  117.  Accordingly  in  Home 
v.  Pringle,  8  CI.  &  F.  264,  268,  the 
rule  was  stated  to  be  that  the  ap- 
pointment of  one  of  several  trustees 
to  manage  the  property  would  not 
per  se  make  the  other  trustees 
responsible  for  his  acts  ;  but  it 
would  make  the  trustee  so  ap- 
pointed the  agent  of  the  other 
trustees  for  those  purposes,  and 
render  them  responsible  for  his 
acts,  so  far  as  they  would  have 
been  responsible  for  the  acts  or 
receipts  of  a  stranger.  See  also 
Toplis  v.  Hurrell,  19  Beav.  423, 
where  the  rule  here  stated  was 
adopted  by  Bomilly,  M.  K.  See 
also  Candler  v.  Tillett,  22  Beav. 
263.  Cowell  v.  Gatcombe,  27  Beav. 
568.     Ingle  v.  Partridge,  32  Beav. 
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(h)  Langford  v.  Gascoyne,  11 
Ves.  335.  Candler  v.  Tillett,  22 
Beav.  257.  This,  it  should  seem, 
applies  only  to  cases  where  the 
question  arises  under  a  decree 
for  the  common  accounts,  and  not 
under  a  special  charge  against  the 
executor  for  wilful  neglect  and 
default  :  Terrell  v.  Mathew,  1 
Mac.  &  G.  433,  note  (a).  (See  also 
the  remarks  of  the  reporters  of  that 
case,  ibid.)  He  would  clearly  be 
liable  if  he  stood  by  and  saw  his 
co-executor  commit  a  breach  of 
duty :  See  the  cases  cited  post, 
p.  1735. 

(i)  Langford  v.  Gascoyne,  11 
Ves.  335.  Hewett  v.  Foster,  6 
Beav.  259.  Broadhurst  v.  Balguy, 
1  Y.  &  Coll.  Ch.  C.  16.  See  also 
the  cases  collected  in  note  (g). 

(k)  GiU  v.  Atty.-Gen.,  Hardr. 
314. 


Ch.  ii.  §  ii.]     Devastavit — Co-executors.  1729 

where  A.,  B.,  C,  D.  and  E.  (the  two  latter  being  married 
women)  took  out  administration  to  an  intestate,  and  after- 
wards appointed  C.  to  be  the  acting  administrator,  and 
directed  the  creditors  to  pay  their  debts  to  him  :  and  C. 
became  insolvent ;  it  was  held  that  A.,  B.  and  the  husbands 
of  D.  and  E.,  were  responsible  for  C.'s  receipts  (I).  So 
where  a  man  made  several  executors,  who  all  joined  in  the 
sale  of  the  testator's  goods,  but  one  only  received  the  money, 
and  he  became  insolvent ;  it  was  holden  that  they  should  all 
be  charged  (m) . 

Accordingly,  an  executor,  having  a  fund  standing  in  the 
joint  names  of  himself  and  another,  cannot,  upon  the  mere 
representation  of  the  co-executor,  if  false,  be  justified  in  doing 
an  act  that  is  an  exercise  of  power  over  that  fund  :  First,  the 
act  must  be  necessary  for  the  purposes  of  the  "Will,  and  then 
the  person,  to  whom  the  representation  is  made,  has  imposed 
upon  him  at  least  ordinary  and  reasonable  diligence  to  inquire 
whether  the  representation  is  true  («). 

Also,  if  an  executor  has  been  dealing  with  the  assets 
a  considerable  time,  much  beyond  that  period,  in  which, 
according  to  the  ordinary  course,  the  debts  would  be  paid, 
and  he  applies  to  the  other  executor  to  have  a  fund  put  into 
his  hands  exclusively,  and  the  other  does  inquire,  and  satisfies 
himself  that  there  are  debts  unpaid,  and  the  real  purpose 
of  the  executor  making  the  application,  was  to  apply  the  fund 
to  the  discharge  of  debts ;  if  it  turns  out  afterwards,  that  he 
had  in  his  own  hands  a  fund  sufficient  for  the  payment  of 
those  debts,  and  therefore  the  application  of  the  other  fund  to 
that  purpose  was  unnecessary,  and  that  fund  was  not  in  fact 
devoted  to  the  purpose  for  which  it  was  provided,  it  would 
be  impossible  for  the  executor,  who  parted  with  it,  to  dis- 


(l)  Lees  v.    Sanderson,   4   Sim.  (n)  Shipbrook  v.  Lord  Hinckin- 

28.  brook,    11    Ves.    254.     Hewett   v. 

(m)  Aplyn  v.  Brewer,  Prec.  Cban.  Foster,  6  Beav.  259.     Broadkurst 

173.     Burrows  v.  Walls,  5  De  G.  v.   Balguy,   1  Y.  &  Coll.   Ck.  C. 

M.  &  G.  233.  16. 

W.E. — VOL.  II.  3  H 
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charge  himself :  He  would  be  subject  to  the  imputation  of 
negligence,  as  having  been  too  easy  with  his  co-executor ;  too 
remiss  in  not  asking  how  he  had  been  dealing  with  the  assets 
in  his  hands  (o). 

Upon  these  principles,  Lord  Eldon  held,  in  Shipbrook  v.  Lord 
Hinchinbrook  (p),  that  where  executors  joined  in  a  transfer 
of  stock,  vested  in  the  name  of  all  the  executors,  to  a 
co-executor,  upon  his  groundless  representation  that  it  was 
required  for  debts,  the  executors  were  answerable  for  the 
whole  of  the  produce  of  the  stock  which  they  could  not 
prove  to  have  been  applied  by  the  co-executor  to  the  pay- 
ment of  debts  of  the  testator  (q)  :  But  his  Lordship  further 
held,  that  they  were  not  liable  so  far  as  they  could  prove 
the  application  to  that  purpose,  although  he  possessed  other 
funds,  part  of  the  assets,  not  through  them,  which  funds  he 
wasted. 

Again,  in  Langford  v.  Gascoyne  (r),  it  appeared  from  the 
affidavit  of  a  witness,  that  on  the  day  after  the  testator's 
funeral,  his  three  executors,  Gascoyne,  Spurrell  and  Lambert, 
met  at  his  house,  and  his  widow,  being  present,  left  the 
room  to  fetch  a  bag  of  money  :  Upon  her  return  with  it, 
she  asked  the  witness  to  which  of  the  executors  she  should 
deliver  it ;  and  the  witness  not  then  having  a  good  opinion 
of  Gascoyne's  circumstances,  advised  her  to  give  it  to 
Spurrell ;  upon  which  she  passed  by  Gascoyne  and  Lambert, 
who  were  sitting  near  the  door,  and  gave  the  bag  into  the 
hands  of  Spurrell,  who  counted  the  money  over,  and  then 
delivered  it  into  the  hands  of  Gascoyne :  The  witness 
further  stated,  that  at  that  time  Gascoyne  was  not  reputed 
to  be  in  good  circumstances  :  And  Sir  Wm.  Grant  held,  that 
the  money  must  be  considered  to  have  been  so  far  in  the 
hands  of  Spurrell,  that  he  was  answerable  for  what  after- 

(o)  Shipbrook  v.  Lord  Hinchin-  chin,  7  Ves.  186.     Underwood  v. 

brook,  1 1  Ves.  254.  See  also  Mendes  Stevens,  1  Meriv.  713.     Williams 

v.  Guedalla,  2  Johns.  &  H.  259.  v.  Nixon,  2  Beav.  472.     Hewett  v. 

(p)  11  Ves.  252.     S.  C.  16  Ves.  Foster,  6  Beav.  259.     Broadhurst 

477.  v.  Balguy,  1  Y.  &  Coll.  Ch.  C.  16. 

(?)  See  also  Chambers  v.  Min-  (r)  11  Ves.  333. 
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wards  became  of  it;  but  that  as  to  the  other  executor, 
Lambert,  it  was  impossible  to  charge  him  :  for  that  he  had 
neither  done  nor  said  anything  that  in  any  degree  contributed 
to  the  loss  of  the  money,  or  to  its  getting  into  the  hands  of 
Gascoyne  :  And  his  Honor  observed,  that  it  was  not  incumbent 
in  one  executor  by  force  to  prevent  the  money  getting  into  the 
hands  of  another. 

So  in  Moses  v.  Levi  (s),  a  testatrix  bequeathed  the  residue 
of  her  property  to  certain  persons,  some  of  whom  lived  in  the 
west  of  England,  and  others  in  Norfolk,  and  she  appointed 
two  persons  to  be  executors,  one  of  whom  lived  at  Clifton, 
and  the  other  at  Diss :  The  executors  having  paid  all  the 
debts  and  specific  legacies  of  the  testatrix,  entered  into  an 
arrangement  by  which  the  Clifton  executor  was  to  pay  the 
residuary  legatees  in  the  west  of  England,  and  the  Diss 
executor  those  in  Norfolk ;  and  the  residuary  funds  were 
apportioned  between  them  for  that  purpose :  The  Diss 
executor  made  default  in  payment  of  one  of  the  legatees 
in  that  neighbourhood :  And  Alderson,  B.,  held  that  the 
other  executor  was  responsible  for  the  default. 

But  if  one  executor  places  the  property  of  the  testator  in 
the  hands  of  the  other,  who  happens  to  be  a  banker,  or  in 
such  a  situation  that  the  act  is  not  imprudent,  the  executor 
so  depositing  shall  not  be  charged  in  case  of  a  loss ;  for 
if  he  had  been  a  sole  executor,  and  had,  under  the  same 
circumstances,  placed  the  money  in  a  banker's  hands,  he 
would  not  have  been  liable  (t).  So  if  an  executor  in  the 
country  executes  a  power  of  attorney  to  a  co-executor  in  town 
for  the  purpose  of  changing  a  fund  of  the  testator,  as  the 
Court  would  order  it  to  be  changed,  as  from  the  long 
annuities  to  three  per  cents.,  the  act  is  justifiable,  being  for  a 
purpose  belonging  to  the  administration  of  assets  ;  but  not  to 

(s)  3  Younge  &  Coll.  359.  See  7  Ves.  198.  See  also  Atty.-Gen. 
also  Lewis  v.  Nobbs,  8  C.  D.  591.        v.   Randell,    MS.    Rep.     21    Vin. 

(0  Churchill  v.  Hobson,  1  P.  Abr.  534,  tit.  trust.  (N.  a.)  pi.  9. 
Wms.  241.     Chambers  v.  Minchin, 

3  h  2 
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change  it  to  bank  stock  (u).  So,  in  Bacon  v.  Bacon  (x),  where 
an  executor,  living  in  London,  paid  money  to  his  co-executor, 
who  had  been  the  confidential  agent  and  attorney  of  the 
testator,  for  the  purpose  of  paying  debts  in  the  country 
where  he  resided,  and  the  money  was  lost  by  his  insolvency, 
Lord  Loughborough  held,  that  the  executor,  who  had  paid 
the  money  under  such  circumstances,  should  not  be  charged 
with  the  loss  (y) . 

Again,  it  has  been  held,  that  one  executor  is  not  answerable 
for  the  receipt  of  the  other,  merely  by  taking  probate,  per- 
mitting the  other  to  possess  the  assets,  and  joining  in  acts 
necessary  to  enable  him  to  administer  (s)  :  Accordingly, 
where  a  bill  of  exchange  was  remitted  to  two  agents,  payable 
to  them  personally,  who,  on  the  death  of  the  principal, 
became  his  executors,  Lord  Alvanley  held,  that  the  mere 
indorsement  of  one,  after  they  were  executors,  in  order  to 
enable  the  other  to  receive  the  money,  was  not  sufficient  to 
charge  him  who  did  not  receive  it  (a).     So  it  was  laid  down  by 


(u)  Chambers  v.  Mincliin,  7  Ves. 
193,  by  Lord  Eldon.  See  ante, 
p.  1709  et  seq. 

(x)  5  Ves.  331. 

(y)  This  decision  was  approved 
of  by  Lord  Eldon,  in  Chambers  v. 
Minchin,  7  Ves.  193.  See  Davis  v. 
Spurling,  1  Buss.  &  M.  66,  where 
Sir  John  Leach,  M.  B.,  intimates, 
that  an  executor,  handing  over 
assets  to  his  co-executor  for  the 
express  payment  of  a  particular 
debt,  will  not  be  answerable  for 
their  misapplication.  See  also 
Castle  r.  Warland,  32  Beav.  660. 
But  in  Hanbury  v.  Kirkland,  3 
Sim.  265,  on  a  marriage,  a  sum  of 
stock  was  settled  for  the  separate 
use  of  the  wife  for  life,  remainder 
for  the  husband  for  life,  remainder 
for  their  children,  with  power  to 
change  securities  with  consent  of 
the  wife  :  The  dividends  on  the 
stock  being  reduced,  one  of  the 


trustees,  in  whom  the  husband 
and  wife  principally  confided,  and 
who,  with  his  partners,  was  their 
solicitor,  informed  his  co-trustees 
that  he  had  an  opportunity  of  in- 
vesting the  property  in  a  mort- 
gage at  five  per  cent.,  and,  with 
the  consent  of  the  husband  and 
wife,  requested  his  co-trustees  to 
execute  a  power  of  attorney  to 
enable  him  to  sell  the  stock  : 
The  co-trustees,  without  inquiring 
into  the  matter,  complied  :  The 
trustee  sold  the  stock  and  ab- 
sconded :  And  Sir  L.  Shadwell, 
V.-C.,held  that  the  co-trustees  were 
liable.  See  also  Accord.  Broadhurst 
v.  Balguy,  1  Y.  &  Coll.  Ch.  C.  16. 
Trutch  v.  Lamprell,  20  Beav.  116. 

(s)  Hovey  v.  Blakeman,  4  Ves. 
596.  But  see  ante,  p.  1728,  note  (7t), 
and  Styles  v.  Guy,  post,  p.  1734. 

(a)  Hovey  v.  Blakeman,  4  Ves. 
608,  609. 
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Lord  Redesdale  in  Joy  v.  Campbell  (b),  that  if  an  executor, 
living  in  London,  remits  money  to  his  co-executor  to  pay 
debts  in  Suffolk,  "  he  is  considered  to  do  this  of  necessity: 
he  could  not  transact  business  without  trusting  some  persons, 
and  it  would  be  impossible  for  him  to  discharge  his  duty, 
if  he  is  made  responsible  where  he  remitted  to  a  person  to 
whom  he  would  have  given  credit,  and  would  in  his  own 
business  have  remitted  money  in  the  same  way :  It  would 
be  the  same,  were  one  executor  in  India,  and  another  in 
England,  the  assets  being  in  India,  but  to  be  applied  in 
England  ;  there  the  co-executor  is  appointed  for  the  purpose 
of  carrying  on  such  transactions  ;  and  the  executor  is  not 
responsible  ;  for  he  must  remit  to  somebody,  and  he  cannot 
be  wrong  if  he  remits  to  the  person  in  whom  the  testator 
himself  reposed  confidence  "  (c). 

But  the  rule,  it  should  seem,  was  different  at  law  prior  to 
the  Judicature  Act:  Thus,  in  Crosse  v.  Smith  (d),  it  was 
held,  that  an  executor  administering,  having  once  received 
money,  assets  of  his  testator,  could  not  discharge  himself, 
under  a  plea  of  plene  administravit  to  an  action  by  a  bond 
creditor,  by  showing  that  he  paid  the  money  over  to  his 
co-executor,  even  for  the  purpose  of  satisfying  the  bond 
creditor,  who  had  applied  for  payment  to  such  co-executor 
if  the  co-executor  afterwards  misapplied  the  money  by 
retaining  it  to  satisfy  his  own  simple  contract  debt.  Now, 
however,  the  rule  at  Law  as  well  as  in  Equity,  is  that 
the  executor  stands  in  the  position  of  a  gratuitous  bailee, 
and,  therefore,  cannot  be  charged  without  some  wilful 
default  (e). 

(b)  1  Sell.  &  Lef.  341.  insolvent,  or  the  like,  it  does  not 

(c)  In  Speight  v.  Gaunt,  22  C.  D.  mean  that,  but  it  is  an  additional 
727,  744,  Jessel,  M.  R.,  comment-  reason  that  a  man  who  was  in  good 
ing  on  this  case  says  :  "  That  is  a  credit  at  the  time  was  actually 
mere  question  of  selecting  an  agent.  named  as  executor  by  the  testator." 
Of  course,  although  the  testator  (d)  7  East,  246. 

reposed  confidence   in  him  some-  (e)   Job  v.   Job,   6  C.   D.    562. 

thing  else  might  happen  after-  Judic.  Act,  1873,  sect.  25  (sub-s. 
wards,    the    man    might    become      11).     See  ante,  p.  1535. 
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Liability  of 
executor  who 
stands  by  and 
sees  a  breach 
of  trust  com- 
mitted by  his 
co-trustee  : 


not  precluded 


It  may  here  be  mentioned  that  by  the  established  rules  of 
Courts  of  Equity,  it  is  the  duty  of  all  executors  to  watch 
over,  and,  if  necessary,  to  correct  the  conduct  of  each  other ; 
and  that  an  executor  as  well  a  trustee,  who  stands  by  and 
sees  a  breach  of  trust  committed  by  his  co-trustee,  becomes 
responsible  for  that  breach  of  trust  (/).  Accordingly  in 
Booth  v.  Booth  (g),  a  testator  bequeathed  to  his  partner  and 
to  one  Batkin,  his  personal  estate,  upon  trust  to  invest  the 
same,  for  the  benefit  of  his  wife  and  children  :  Both  the 
executors  proved  the  Will,  and  the  surviving  partner  retained 
the  testator's  monies  in  the  trade,  which  were  lost :  Batkin 
took  no  active  part  in  the  trusts,  but  was  cognizant  of  the 
breach  of  trust,  and  took  no  proceedings  to  prevent  it :  And 
Lord  Langdale,  M.  R.,  held,  that  Batkin  was  responsible  for 
the  consequences  of  the  breach  of  trust.  So,  in  Lincoln  v~ 
Wright  (1i),  two  executors  permitting  their  co-executor  to 
retain  in  his  hands  the  ascertained  residue,  were  held  by  the 
same  learned  Judge  to  be  liable  for  a  breach  of  trust.  Again, 
in  Styles  v.  Guy  (i),  where  two  of  three  executors,  with  the 
knowledge  that  there  were  unsettled  accounts  subsisting  at 
the  testator's  death  between  him  and  their  co-executor,  in 
which  they  had  reason  to  believe  that  the  latter  was  con- 
siderably indebted  to  the  estate,  took  no  effectual  measures 
to  compel  him  to  account  and  pay  or  secure  the  balance  for 
several  years,  at  the  end  of  which  he  became  bankrupt,  Lord 
Cottenham  held,  that  the  solvent  executors  (who  were  unable 
to  prove  that  an  attempt  to  recover  the  money  at  an  earlier 
period  would  have  been  fruitless)  were  responsible  for  the 
loss,  as  having  been  occasioned  by  their  wilful  neglect  and 
default  (k). 

In  cases  of  the  description  lately  above  considered,  a  trustee 


(/)  1  Mac.  &  G.  433,  by  Lord 

Cottenham.      Williams  v.  Nixon, 
2   Beav.  475,  by  Lord  Langdale. 
Horton  v.  Brocklehurst,  29  Beav. 
510,  by  Bomilly,  M.  R. 
(g)  1  Beav.  125. 


(h)  4  Beav.  427. 

(i)  1  Mac.  &  G.  422. 

(Ji)  See   also  Egbert  v.  Butter, 

21  Beav.  560.     Candler  v.  Tillett,. 

22  Beav.  257. 


Cli.  ii.  §  ii.]     Devastavit — Co-executors.  1735 

or  executor  will   not    be  protected   by  the  usual  indemnity  by  the  usual 

clause,  exonerating  him  from  all   responsibility  on  account  ciailSe. 

of  the  acts  of  his  co-trustees  or  co-executors  (I). 

'tjtcaJc^C       By  stat.  22  &  23  Vict.  c.  35,  s.  31,  it   is   enacted  that  22  &  23  Vict. 
■^•«-~t>-^_  ^  c   35   s   31 

&,  ojidisJUJ,'  every  deed,  Will,  or   other   instrument   creating   a   trust,    '     ' 

Every  trust 

either  expressly  or  by  implication,  shall,  without  prejudice  to  instrument  to 

the  clauses  actually  contained  therein,  be  deemed  to  contain  contain  clauses 

a   clause  in  the  words  or  to  the  effect  following  :  that  is  to  f°r  the  "ldem- 

0  nity  as  to  loss 

say,  That  the  trustees  or  trustee  for  the  time  being  of  the  of  assets  and 
said  deed,  Will,  or  other  instrument,  shall  be  respectively  ment  0f'the 
chargeable  only  for  such  monies,  stocks,  funds  and  securities,  trustees- 
as  they  shall  respectively  actually  receive,  notwithstanding 
their  respectively  signing  any  receipt  for  the  sake  of  con- 
formity, and  shall  be  answerable  and  accountable  only  for 
their  own  acts,  receipts,  neglects,  or  defaults,  and  not  for 
those  of  each  other,  nor  for  any  banker,  broker,  or  other 
person  with  whom  any  trust  monies  or  securities  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  stocks, 
funds  or  securities,  nor  for  any  other  loss,  unless  the  same 
shall  happen  through  their  own  wilful  default  respectively ; 
and  also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for 
the  time  being  of  the  said  deed,  Will,  or  other  instrument, 
to  reimburse  themselves  or  himself,  or  pay  or  discharge  out 
of  the  trust  premises  all  expenses  incurred  in  or  about  the 
execution  of  the  trusts  or  powers  of  the  said  deed,  Will,  or 
other  instrument." 

(I)  Mucklow   v.   Fuller,  Jacob.  obliged  to  see  to  clue  application 

198.     See  also  Underwood  v.  Ste-  thereof  or  be  responsible  by  ex- 

vens,  1  Meriv.  712.     Hanbury  v.  press    or    implied  notice    of   the 

Kirkland,  3  Sim.  265.     Williams  misapplication,  it  was   held  that 

v.   Nixon,   2   Beav.  472.     Dix   v.  this  was  a  good  answer  to  a  bill 

Burforcl,    19    Beav.    409.     Brum-  against  two  of  three   trustees   to 

ridge  v.   Brumridge,  27  Beav.  5.  make  good    trust    monies    which 

But  where  the  Will  provided  that  they  had  allowed  their  co-trustee 

any  trustee  who  shall  pay  to  his  to  receive  :    Wilkins  v.   Hogg,   3 

co-trustee,   or  enable   him  to  re-  Giff.  116.      See    Accord.    Pass    v. 

ceive  monies  for  the  general  pur-  Dundas,  43  L.  T.  665  ;  29  W.  R. 

poses  of  the  Will,  should  not  be  332. 
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administra- 
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It  may  here  be  observed,  that  if  an  executor  administers 
part  of  the  assets,  he  shall  be  charged  with  such  as  he  has 
received,  although  he  has  renounced  the  executorship,  and 
paid  the  money  to  a  co-executor  who  proved  the  Will  (m)  : 
For  executors  must  either  wholly  renounce,  or  if  they  act 
to  a  certain  extent  as  executors,  and  take  upon  them  that 
character,  they  can  be  discharged  only  by  administering  the 
assets  themselves,  or  by  putting  the  administration  into  the 
hands  of  a  Court  of  Equity  (n).  Thus  in  Doyle  v.  Blake  (o), 
A.,  named  executor  in  a  Will,  acted  on  behalf  of  particular 
legatees,  disclaiming  an  intention  of  interfering  generally : 
He  afterwards  renounced  formally  in  favour  of  B.  who  was 
named  a  trustee  in  the  same  Will,  who  thereupon  obtained 
administration  cum  testamento  annexo  :  B.  possessed  himself 
of  the  assets,  and  afterwards  died  insolvent :  And  it  was 
held  that  A.  was  liable,  as  executor,  notwithstanding  his 
renunciation  ;  and  was  answerable  for  the  acts  of  B.,  it 
appearing  that  he  had  a  control  over  the  assets,  and  B. 
being  considered  as  having  obtained  possession  thereof  by 
his  means.  So  in  Underivood  v.  Stevens  (jp),  one  of  two 
executors  and  trustees  did  not  act,  otherwise  than  by 
joining  with  his  co-executor  and  trustee  in  the  sale  of  stock, 
under  a  representation  that  the  sale  was  necessary  for  pay- 
ment of  debts,  which  it  was  not ;  the  produce  was  received 
by  the  latter,  and  the  greater  part  applied  by  him  to  his  own 
private  purposes  :  And  the  first  executor  was  held  chargeable 
for  the  amount,  except  so  far  as  any  part  was  applied  to  the 
trust  purposes  ;  together  with  interest  at  four  per  cent. ;  not- 
withstanding the  parties  beneficially  interested  consented  to 
and  approved  of  the  sale,  under  a  similar  misrepresentation. 
Again,  in  Rogers  v.  Frank  (q),  the  defendant,  named  in  the 
Will   as   executor,  did   not  prove  the  Will,  but   before   he 


(m)  Read  v.  Truelove,  Anibl. 
417. 

(n)  Doyle  v.  Blake,  2  Sch.  & 
Lef.  231,  245.  See  Riky  v. 
Kemmis,  1    Lloyd  &  Goold,  101. 


Horton  v.  Brocklehurst,  29  Beav. 
504. 

(o)  2  Sch.  &  Lef.  231. 

lp)  1  Meriv.  712. 

(q)  1  Younge  &  Jerv.  409. 
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renounced,  he  collected  large  sums  belonging  to  the  estate 
of  the  testator:  And  it  was  held  that  he  was  liable  to  be 
sued  in  Equity  in  the  character  of  executor  by  the  legatees 
under  the  Will,  one  of  whom  was  also  executrix,  and  had 
proved  the  Will  (r). 

But  an  executor,  who  has  not  proved,  is  not  to  be  con- 
sidered as  acting,  by  assisting  a  co-executor  who  has  proved, 
in  writing  letters  to  collect  debts,  or  by  writing  directly  to 
a  debtor  of  the  testator,  and  requiring  payment  (s).  So,  if 
one  of  two  persons  named  executors  disclaims  and  re- 
nounces, who  afterwards  possesses  himself  of  assets  as  agent 
to  the  other,  who  has  proved  the  Will,  the  former  does 
not  thereby  become  accountable  as  executor  (t).  So  in 
Stacey  v.  Elpliiu),  a  person  named  as  executor  and  trustee 
under  a  Will  did  not  formally  renounce  probate  until  after 
the  death  of  the  acting  executrix,  nor  did  he  ever  disclaim 
by  deed  the  trust  of  the  real  estate  ;  but  he  purchased  a 
part  of  the  real  estate,  and  took  the  conveyance  from  the 
widow,  who  was  tenant  for  life,  and  the  heir,  to  whom  the 
estate  must  have  descended  upon  the  disclaimer  of  the  trust : 
During  the  life  of  the  acting  executrix,  however,  he  inter- 
fered in  the  disposition  of  the  testator's  property,  as  her 
friend  or  agent :  and  it  was  held  that  he  was  not,  under  the 
circumstances,  chargeable  as  executor  or  trustee.  But  in 
Harrison  v.  Graham  {x),  the  case  was  as  follows  :  Barbara 
Graham  by  Will  appointed  her  mother,  her  sisters  Margaret 
and  Elizabeth,  and  her  brother  Robert,  her  executors,  and 
died :  Margaret  alone  proved  the  Will,  and  acted  chiefly  as 
executrix,  and  was  described  as  the  only  acting  one,  in  a 
letter  of  attorney  executed  by  the  others,  who  were  therein 
described  as  executors,  to  empower  Margaret  to  receive  a 
quantity  of  stock :    Robert,  by  virtue  of  another   letter   of 

(r)  See  also   Harrison  v.    Gra-  9  Sim.  104. 

ham,  stated  infra.  («)  1  M.  &  K.  195. 

(s)  Orr  v.  Newton,  2  Cox,  274.  (x)    3    Hill's    MS.    239.     1    P. 

(t)  Dove  v.  Everard,  1  Russ.  &  Wins.  241,  note  (y)  to  Gtli  edition. 
M.  231.    See  also  Lowry  v.  Fulton, 
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attorney,    executed   by   the    other   executors,    transferred   a 
quantity  of  the  testatrix's  S.  S.  Stock,  received  the  money, 
and  paid  it  over  the  same  day  to  Margaret :  After  this  she 
and  the  mother  died,  making  Robert  their  executor :  It  did 
not  appear  that   Robert   had,  under   the  first  executorship, 
done  any  other  act  as  executor,  besides  giving  the  one  letter 
of  attorney,    and   receiving   the    other :    The  question  was, 
whether  this  was  such  an  act  of  administration  in  Robert,  as 
should  make  him    chargeable  as   to   his   own    estate :    The 
Master  had  charged  him,  and  the  case  came  on,  upon  excep- 
tions to  the  report :  Lord  Hardwicke  : — "  The  question  in  the 
case  is,  whether  or  no  this  defendant  had  acted  as  an  exe- 
cutor, and  consequently  whether  he  is  chargeable  ?     I  agree 
that  there  may  be  cases  where  an  executor  may  act,  as  an 
attorney  to  the  other  executors.     If  an  executor  renounces 
and  then  acts  under  a  letter  of  attorney,  it  is  no  administra- 
tion :  for  it  depends  on  the  nature  of  the  act,  accompanied 
with  any  other  acts.    Here  is  a  Will  and  four  executors.    The 
Will  is  proved  by  one  only,  with  a  reservation  of  the  rights 
of  the  other  three.     Here  appear  to  have  been  acts  done  by 
them  all,  and  a  letter  of  attorney  given  by  the   defendant, 
together  with  the  other  executors,  to  Margaret,  who  indeed 
is  described  therein  as  the  only  acting  executrix.     But  the 
defendant  describes  himself  there  as  an  executor.     This  was 
clearly  acting  as  an  executor.     Then  he  afterwards  accepts 
another  letter  of  attorney  from  Margaret,  and  the  rest  of  the 
executors.    Shall  executors  be  allowed  to  discharge  themselves 
at  their  pleasure  from  being  liable  to  assets  ?     Money  comes 
into  his  hands,   he  pays  it  over  to  Margaret ;    this   cannot 
discharge  him  "  (?/). 

It  is  a  general  rule,  that  where  an  executor  has  once 
proved  the  Will,  he  cannot  renounce  his  representative 
character,  and  act  under  another :  he  can  do  no  act  in  regard 
to  the  estate  for  which  he  is  not  answerable  as  executor.  In 
the  case  of  Graham  v.  Keble  (z),   a  partner  in  a  house  of 


(;/)  See  also  James  v.  Frearson, 
1  Y.  &  Coll.  Ch.  C.  370  ;  and  the 


cases  collected,  ante,  pp.  230 — 233. 
(z)  2  Dow.  P.  C.  17. 
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agency  in  India,  where  a  deposit  was  made  in  trust  for  a 
particular  purpose,  was  made  one  of  the  executors  of  him 
who  made  the  deposit,  and  proved  the  Will :  A  power  of 
attorney  was  sent  from  the  executors  in  Europe  to  the  house 
of  agency,  for  them  to  act  under  :  But  it  was  held,  that  as 
the  partner  named  executor  had  proved  the  Will,  the  house 
could  only  act  under  his  authority,  and  that  he  himself  could 
not  renounce  the  executorship,  and  act  in  another  character. 
But  a  co-executor,  who  proved,  but  never  acted,  cannot  be 
charged  by  reason  of  the  mere  circumstance  that  he  received 
a  letter  by  the  post  from  a  debtor  to  the  estate,  inclosing  a 
bill  of  exchange  on  account  of  his  debt,  which  bill  the 
co-executor  immediately  sent  to  the  acting  executor,  who 
afterwards  became  insolvent  (a). 

Formerly  there  was  much   discussion   as  to  whether  an  Liability  of  a 

....  .  P      i  .  -i     co-executor 

executor  who  joined  in  signing  a  receipt  tor  money  oi  which  joining  in  a 
he  had  never  had  control,  but  which  had  been  received  by  his  receiPt- 
co-executor,  thereby  made  himself  liable  for  its  application  (b). 

The  non-liability  of  the  executor  appears  to  be  now  fully  Stat.  22  &  23 
settled  by  the  stat.  22  &  23  Vict.  c.  35,  s.  31  (ante,  p.  1735).    s'ti.°'     ' 

Although  it  is  true,  as  a  general  rule,  that  concurrence  in  When  a.  devas- 
the  act  of  devastavit  on  the  part  of  the  parties  injured  by  it,  leased^con- 
or  acquiescence  without  original  concurrence,  will  release  the 
executors  (c),  yet  the  Court  must  inquire  into  all  the  circum- 
stances which  induced  concurrence  or  acquiescence,  and 
ascertain  whether  their  conduct  really  amounts  to  such  a 
previous  sanction  or  subsequent  ratification  as  ought  to  relieve 
the  executors  from  responsibility  (d). 

(a)  Balchen    v.    Scott,    2    Ves.  acquiescence  in  the  non-payment 

678.  by  an  executor  of  a  sum  payable 

(6)  See  8th  edit,  of  this  Work,  under  a  covenant  as  to  preclude 

pp.  1840 — 1843.  the  creditor  from  suing  or  charging 

(c)  Griffiths  v.  Porter,  25  Beav.  the  executor  with  a  devastavit  in 
236.  neglecting  to  convert  shares  in  a 

(d)  Walker  v.  Symonds,  3  bank,  which  afterwards  failed,  and 
Swanst.  1.  Burrows  v.  Walls,  5  raise  the  necessary  sum  to  pay  the 
De  G.  M.  &  G.  233,  251.  Davies  amount :  Be  Baker,  20  C.  D.  230. 
v.  Hodgson,  25  Beav.  177.  Neglect  The  Court  of  Appeal  in  this  case 
to  sue,  even  for  eighteen  years,  by  refused  to  draw  any  inference  of 
a  specialty  creditor,  is   not  such  concurrence  or  acquiescence  from 


currence  or 
acquiescence 
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51  &  52  Vict. 
c.  59,  s.  6. 
Indemnity  for 
breach  of 
trust. 


It  may  be  noted  that  by  sect.  6  of  the  Trustee  Act,  1888 
(51  &  52  Vict.  c.  59),  it  is  provided  that : 

(1.)  "  Where  a  trustee  (e)  shall  have  committed  a  breach 


of  trust  at  the  instigation   or  request,  or  with  the 


-A 


t 


consent  in  writing  (ec)  of  a  beneficiary,  the  Court  may, 
-.if  it  shall  think  fit,  and  notwithstanding  that  the 


Distinction  as 
to  executors' 
liability 
between 
creditors  and 
legatees. 


beneficiary  may  be  a  married  woman  entitled  for  her 
separate  use,  whether  with  or  without  a  restraint 
upon  anticipation,  make  such  order  as  to  the  Court 
shall  seem  just  (eee)  for  impounding  all  or  any  part  of 
the  interest  of  the  beneficiary  in  the  trust  estate  by 
way  of  indemnity  to  the  trustee  or  person  claiming 
through  him." 
(2.)  "  This  section  shall  apply  to  breaches  of  trust  com- 
mitted as  well  before  as  after  the  passing  of  this 
Act,   except  where  an  action  or   other   proceeding 
shall   be   pending   with   reference   thereto    at    the 
passing  of  this  Act." 
It  may  be  observed,  in  concluding  this  subject,  that  in 
Churchill  v.   Hobson  (/),  Lord  Harcourt  took  a  distinction 
between  creditors  and  legatees  (</).     But  Lord  Thurlow,  in 
Sadler  v.  Hobbs  (/<),  said  that  this  seemed  to  him  an  odd 


neglect  to  sue  within  the  time 
limited  by  the  Statute  of  Limita- 
tions. On  the  other  hand,  in  Slee- 
man  v.  Wilson,  L.  R.  13  Eq.  36, 
where  persons  claiming  as  benefi- 
ciaries under  a  trust  acquiesced  for 
many  years  in  no  steps  being  taken 
towards  realizing  securities,  a  por- 
tion of  the  trust  estate,  and  after 
the  death  of  the  trustee  filed  a  bill 
against  the  executors  of  the  trustee, 
it  was  held  that  the  plaintiffs,  by 
their  acquiescence,  had  lost  their 
right  to  make  any  claim  against 
the  estate  of  the  trustee  :  Cf. 
Dixon  v.  Dixon,  9  C.  D.  587.  Re 
Hulkes,  33  C.  D.  552. 

(e)  Which,  as  above  stated,  in- 
ludes,  by  sect.  1  (3),  an  executor 
or  administrator. 


(ee)  The  words  "  in  writing " 
apply  only  to  "  consent,"  and  not 
to  "  instigation "  or  "  request." 
Griffith  v.  Hughes,  [1892]  3  Ch. 
105. 

(eee)  The  discretion  which  this 
section  confers  upon  the  Court  of 
ordering  that  the  interest  of  the 
beneficiary  be  impounded  by  way 
of  indemnity  to  the  trustee,  ought 
to  be  exercised  in  a  case  where  both 
the  trustee  and  the  instigating  bene- 
ficiary were  aware  of  the  facts 
which  constitute  the  breach  of 
trust.    Griffith  v.  Hughes,  uhi  sup. 

(/)  1  P.  Wms.  242. 

(</)  See  the  remark  of  Lord 
Northington  on  this  distinction, 
Haden  v.  Parsons,  1  Eden,  148. 

(h)  2  Bro.  Chanc.  Cas.  117. 
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distinction,  that  a  creditor  should  have  a  right  to  charge 
an  executor  and  a  legatee  not.  It  should  seem,  however, 
that  there  may  be  cases  where  the  strictness  of  law  would 
charge  a  man  as  executor  as  to  creditors,  in  which  a  Court  of 
Equity  would  not  charge  him  as  to  legatees :  For  example, 
legatees  are  bound  by  the  terms  of  the  Will,  but  creditors  are 
not  so  :  and  therefore,  in  many  instances  executors  would  be  dis- 
charged as  against  legatees,  though  not  as  against  creditors  (/). 

It  remains  to  consider  the  doctrine  of  devastavit,  as  applied  Present  law  as 

.ii  e  ■    i  l  •  3     •    '  j.     i  •  to  liability  of 

to  the  case  ot  a  married  woman,  executrix  or  administratrix.      ,me coveJrt 

It   is   provided  by  the  Married   Women's   Property   Act,  executrix. 
1882  (45  &  46  Vict.  c.  75),  that :—  J^*46  Vict- 

Sect.  1  (2.)  "A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  in  respect  of  and 
to  the  extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort  or  other- 
wise, in  all  respects  as  if  she  were  a  feme  sole,  and  her 
husband  need  not  be  joined  with  her  as  plaintiff  or  defen- 
dant, or  be  made  a  party  to  any  action  or  other  legal  pro- 
ceeding brought  by  or  taken  against  her  ;  and  any  damages  or 
costs  recovered  by  her  in  any  such  action  or  proceeding  shall 
be  her  separate  property ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise." 

And  by  sect.  24:  "  The  word  'contract'  in  this  Act  shall 
include  the  acceptance  of  any  trust,  or  of  the  office  of 
executrix  or  administratrix,  and  the  provisions  of  this  Act  as 
to  liabilities  of  married  women  shall  extend  to  all  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed  by 
any  married  woman  being  a  trustee,  or  executrix,  or  adminis- 
tratrix, either  before  or  after  her  marriage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  administration.  The  word 
'  property'  in  this  Act  includes  a  thing  in  action." 

And  by  sect.  18 :  "A  married  woman  who  is  an  executrix 
or  administratrix  alone  or  jointly  with  any  other  person  or 
persons  of  the  estate  of  any  deceased  person,  or  a  trustee 
(i)  Doyle  v.  Blake,  2  Sch.  &  Lef.  239,  240. 


1742 


Of  the  Liability  of  an  Executor.     [Pt.  IV.  Bk.  II. 


Liability  of 
husband  and 
ft  in'  f overt 
executrix  for 
devastavits 
lief  ore  Married 
Women's 
Property 
Act,  1882  : 

before 
marriage  : 


during 

coverture  : 


alone  or  jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer,  or  join  in  transferring, 
any  such  annuity  or  deposit  as  aforesaid  (A),  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transferable  as  aforesaid  (k),  or  any  share, 
stock,  debenture,  debenture  stock,  or  other  benefit,  right, 
claim,  or  other  interest  of  or  in  any  such  corporation,  com- 
pany, public  body,  or  society  in  that  character,  without  her 
husband,  as  if  she  were  a,  feme  sole." 

And  by  sect.  23  :  "  For  the  purposes  of  this  Act  the  legal 
personal  representatives  of  any  married  woman  shall  in  respect 
of  her  separate  estate  have  the  same  rights  and  liabilities  and 
be  subject  to  the  same  jurisdiction  as  she  would  be  if  she 
were  living." 

Before  the  passing  of  the  Married  Women's  Property  Act, 
1882,  if  a  feme  sole,  being  an  executrix  or  administratrix, 
wasted  the  goods  of  her  testator  or  intestate  and  then  married, 
her  husband  was  liable,  as  long  as  the  coverture  lasted,  for 
the  devastavit  (I) .  But,  upon  her  death  his  liability  ceased : 
And  such  being  the  principle  of  law,  Courts  of  Equity  have 
held,  that  they  could  not  establish  any  rule  upon  the  differ- 
ence whether  the  husband  had  or  had  not  received  a  portion 
with  his  wife  (m). 

It  must,  however,  be  observed,  that  if  the  wife  was  entitled 
to  any  choses  in  action,  which  the  husband  did  not  reduce 
into  possession  in  her  lifetime,  so  that  it  became  necessary 
for  him  to  take  out  administration  to  her,  he  was  liable,  as 
her  administrator,  for  her  devastavit,  by  virtue  of  the  statute 
30  Car.  II.  c.  12  (n). 

With   respect   to   the   devastavit   of    the   wife   committed 

during  the  coverture,  the  husband  was  liable  in  law  and  in 

equity,  as  long  as  both  parties  were  alive,  for  the  acts  of  his 

wife  as  executrix  or  administratrix  :  for,  as  she  had  no  power 

(/.-)  See  sect.  6  of  the  Act. 
(I)  Kings   v.   Hilton,   Cro.  Car 
603.     Heyward's  case,  Moore,  761 


Lumley  v.  Hutton,  1  Roll.  Rep. 
268,  269.  Bachelor  v.  Bean,  2 
Vern.  60.     Com.  Dig.  Baron  and 


Feme  (N.).  Palmer  v.  Wakefield 
3  Beav.  227. 

(m)  Adair  v.  Shaw,  1  Sch.  & 
Lef.  263. 

(n)  See  ante,  p.  1601. 
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to  act  alone,  his  assent  was  presumed  (o)  :  And  it  was  holden, 
that  the  husband,  though  living  separate  from  his  wife,  should 
be  charged  with  her  devastavit  (p).  If  the  assets  were 
wasted,  during  the  coverture,  either  by  the  husband  or  wife, 
a  creditor  or  legatee  of  the  testator  might,  it  should  seem,  sue 
the  wife  as  well  as  the  husband,  and  if  she  predeceased  him, 
her  estate  was  answerable  (q). 

Upon  the  death  of  the  wife,  the  general  rule  was,  that  the 
liability  of  the  husband  (except  as  her  administrator)  for 
his  wife's  devastavit,  committed  as  well  during  coverture  as 
before,  ceased  (r). 

But  in  Equity,  the  surviving  husband  was  liable  for  what-  husband's 

,.,.         .„  .  <•         n        liability  after 

ever  assets  came  to  the  hands  of  his  wife,  or  his  own  hands,  coverture  for 
during  the  coverture ;    upon   the   principle  that  all  persons  ^^J^ff  ° 
coming  into  possession  of  property  bound  by   a   trust   are 
chargeable  in   Equity   as   trustees  :    The   cases  establishing 
this  head  of  Equity  are  collected  and  commented  upon  by 
Lord   Redesdale    in    his    elaborate    judgment   in   Adair   v.  liability  of  his 
Shaw  (s),   in  which  case   his   Lordship  held,   that  where   a  the  wife 
feme   covert   obtained    administration,    and    the   goods   were  surviTei 
wasted  during  coverture,  and  the  husband  died,  his  assets 
were  chargeable  in  Equity  for  the  waste  committed  during 
coverture.     So  in  Smith  v.  Smith  (t),  Romilly,  M.  R.,  said  it 
was  settled  law  that  a  husband  was  liable  for  all  the  assets 
received  or  devastavits  committed,  either  by  himself  or  by  his 
wife  during  the  coverture,  in  respect  of  an  estate  of  which  his 
wife  was  legal  personal  representative,  and  that  in  this  respect 
the  husband  was  liable  at  law  during  his  life  and  his  estate 
after  his  death  (it). 

(o)  Adair    v.   Shaw,   1    Sch.   &  may,  after  the  death  of  the  wife, 

Lef.  266.  bring  an  action  of  trover  or  de- 

(p)  Paget  v.  Read,  1  Vern.  143.  tinue  against  the  husband  to  re- 

(q)  Kingham    v.    Lee,    15    Sim.  cover  them  :  1  Sch.  &  Lef.  262. 

401,  by  Shadwell,  V.-C.  (*)  1  Sch.  &  Lef.  243.     See  also 

(r)  Adair  v.  Shaw,  1  Sch.  &  Lef.  Clough  v.  Bond,  3  My.  &  Cr.  499. 

261.      1    Saund.    219,   d,   note   to  8  Sim.  594. 

Wheatley   v.   Lane.     Likewise,  if  (t)  21  Beav.  385,  387. 

the  goods  of  the  testator  remain  (u)  See  also  Charlton  v.  Coombes, 

in  specie  in  the  hands  of  the  hus-  4  Gift".  382. 
band,  the  party  entitled  to  them 
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On  the  subject  of  the  accounts  of  an  executor  or  adminis- 
trator, there  has  already  been  occasion  to  state,  that  he  must 
account  for  all  profits  which  have  accrued  in  his  own  time, 
either  spontaneously,  or  by  his  acts,  out  of  the  estate  of  the 
deceased  (v).  Therefore,  if  an  executor  has  a  lease  for  years 
which  yields  profits  to  the  value  of  20L  a  year,  rendering 
rent  of  101.  a  year,  he  shall  account  for  10Z.  a  year,  as 
assets  (w).  So  if  the  executor  carries  on  the  trade  or  business 
of  the  testator,  whether  in  pursuance  of  a  provision  in 
articles  of  partnership  entered  into  by  the  deceased,  or  by 
direction  of  the  testator  contained  in  his  Will,  or  under 
the  direction  of  the  Court  of  Chancery,  the  profits  must  be 
accounted  for  as  assets  (x).  Where  the  executors  employ  the 
assets  in  carrying  on  the  trade  for  their  own  benefit,  the 
legatees  are  entitled,  at  their  option,  to  interest  at  5  per  cent. 
on  the  amount  of  assets  employed,  or  the  profits  actually 
made  (y).  An  executrix  who  held  the  residue  of  the  testator's 
estate  in  trust  for  herself  for  life  and  after  her  death  for  the 
children  of  the  testator,  entered  into  a  fresh  partnership  with 
two  other  persons  and  brought  in  the  testator's  assets  as  part 
of  the  capital  of  the  firm,  the  other  partners  having  notice  of 
the  trusts  of  the  testator's  will,  and  it  was  held  that  the 
executrix  and  the  other  partners  were  bound  to  make  good  to 
the  children  the  assets  of  the  testator  employed  in  trade, 
together  with  all  profits,  or  else  with  interest  at  5  per  cent., 
at  the  option  of  the  children  (z).  It  will  be  observed  that  in 
Flockton  v.  Bunning  (a)  the  transaction  was  not  a  mere  loan 
in  breach  of  trust  as  in  Stroud  v.  Gwyer  (b)  and  Vyse  v. 
Foster  (c),  but  an  embarking  of  trust  funds  in  a  partnership 


(v)  Ante,  p.  1519.  So  he  must 
account  for  all  profits  derived  from 
his  office  as  executor,  as  where  he 
abandons  it  in  favour  of  another 
for  a  valuable  consideration  :  Sug- 
den  v.  Crossland,  3  Sm.  &  G.  192. 

(w)  Godolph,  Pt.  2,  c.  24,  s.  1. 
Com.  Dig.  Assets  (C). 

(as)  Ante,  pp.  1520,  1681.  Pal- 
mer v.  Mitchell,  2  M.  &  K.  672. 


Willett  v.  Blanford,  1  Hare,  253. 

(y)  Wedderburn  v.  Wedderburn, 
22  Beav.  100.     Post,  p.  1753. 

(z)  Flockton  v.  Bunning,  L.  R. 
8  Ch.  323,  note. 

(a)  L.  R.  8  Ch.  323,  in  note  to 
Vyse  v.  Foster. 

(b)  28  Beav.  130. 

(c)  L.  R.  8  Ch.  309.  L.  R. 
7  H.  L.  318. 
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business,  and  that  all  the  partners  were  cognizant  of  the 
breach  of  trust  and  were  defendants  in  the  suit.  It  will  also 
be  observed  that  in  the  case  of  Vyse  v.  Foster,  the  partner- 
ship business  in  which  the  estate  of  the  dead  partner  was 
embarked  was  duly  wound  up  and  the  share  of  the  dead 
partner  ascertained,  and  the  case  therefore  did  not  fall 
within  the  class  of  cases  of  which  Crawshay  v.  Col- 
lins (d),  Brown  v.  Be  Tastct  (e),  Yates  v.  Finn  (/),  are 
leading  authorities.  And  the  executor  may  be  made  to 
account  for  and  pay  over  the  profits,  although  the  persons  in 
partnership  with  whom  he  had  made  those  profits  are  not 
made  parties  to  the  suit.  80  in  the  case  of  surviving 
partners  who  are  the  executors  of  the  deceased  partner,  and 
who  continue  the  trade  after  his  death,  employing  his  assets, 
they  must  account  for  the  profits  made  by  such  employ- 
ment (g),  and  it  makes  no  difference  that  they  have  taken  a 
security  for  it  in  the  form  of  a  mortgage  of  the  real  and 
personal  property  belonging  to  the  partnership  (h).  It  will 
be  observed  that,  in  the  cases  referred  to,  the  relation  of 
the  executors  and  surviving  partners  was  that  of  partners. 
In  the  case  of  Vyse  v.  Foster  (i),  the  terms  of  the  articles  of 
partnership  were  such  that  on  the  death  of  any  partner  his 
share  was  to  be  taken  by  the  surviving  partners  at  a  price  to 
be  ascertained  from  the  last  stocktaking,  and  to  be  paid  by 
instalments  extending  over  two  years  with  interest  at  5  per 
cent,  from  his  death.  The  testator  appointed  three  executors, 
one  of  whom  was  one  of  his  partners  in  the  business,  and 
another  some  years  after  his  death  became  a  partner,  and  the 
third  never  was  concerned  in  the  business.  The  relation, 
therefore,  between  the  executors  and  surviving  partners  was 
that  of  creditor  and  debtor,  and  the  executors  allowed  the 
price  payable  by  the  surviving  partners  to  remain  outstanding 
on  the  personal  security  of  persons  engaged  in  trade :  one  of 

(d)  15  Ves.  218.  ubi  supra.     Townend  v.  Townend, 

(e)  Jac.  284.  1  Gift'.  201. 
(/)  13  C.  D.  839.  (h)  Ibid. 

(g)  Wedderburn  v.  Wedderburn,  (i)  L.  R.  8  Ch.  309. 
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the  executors  at  first  and  afterwards  two  of  them  being 
engaged  in  such  trade  as  partners  and  having  the  use  of  the 
moneys  so  left  in  their  hands.  This  the  Court  held  to  be,  at 
least  technically,  a  breach  of  trust,  and  James,  L.  J.,  in 
dealing  with  the  liability  incurred  by  the  executors  by  this 
breach  of  trust  says :  "  If  an  executor  commits  a  breach  of 
trust,  he  and  all  those  who  are  accomplices  with  him  in  that 
breach  of  trust  are  all  and  each  of  them  bound  to  make  good 
the  trust  funds  and  interest.  If  an  executor  or  a  trustee 
makes  profit  by  improper  dealing  with  the  assets  or  trust 
fund,  that  profit  he  must  give  up  to  the  trust :  if  that 
improper  dealing  consists  in  embarking  or  investing  the 
trust  money  in  business,  he  must  account  for  the  profits  made 
by  him  by  such  employment  in  such  business ;  or  at  the 
option  of  the  cestui  que  trust,  or  if  it  does  not  appear  or 
cannot  be  made  to  appear  what  profits  are  attributable  to 
such  employment,  he  must  account  for  trade  interest,  that  is 
to  say,  interest  at  5  per  cent."  (j).  The  learned  Lord  Justice 
then  pointed  out  that  in  the  case  in  question  it  did  not 
appear,  and  could  not  be  made  to  appear,  what  profits  were 
attributable  to  the  employment  of  the  trust  money  in  the 
business,  and  the  Court  held  that  the  plaintiff,  who  was  one 
of  the  cestuis  que  trustent,  was  not  entitled  to  any  account  of 
profits,  the  mere  delay  by  executors  in  calling  in  any  debt 
due  to  the  testator's  estate  from  the  firm  of  which  some  of 
the  executors  were  members  not  giving  his  estate  any  right 
to  share  in  the  profits  of  the  business. 

This  decision  of  the  Court  of  Appeal  was  affirmed  by  the 
House  of  Lords  (k),  and  Lord  Cairns,  L.  C,  in  delivering  his 
opinion  said :  "  If  a  partner  in  a  trading  firm  dies,  and  if  he 
constitutes  one  or  more  of  his  co-partners  his  executors,  and 
if  there  is  nothing  special  in  the  contract  of  co-partnership, 
and  if  the  assets  of  the  testator  are  not  withdrawn  from  the 
co-partnership  but  are  left  in  it,  and  no  liquidation  is  arrived 
at,   no   settlement   of  accounts  come  to,   it    is    a    trite    and 

(j)  L.  R  8  Ch.  329.  (k)  L.  R  7  H.  L.  318. 
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familiar  rule  in  the  Court  of  Chancery  to  hold  that  the  estate 

of  that  testator  is  to  all  intents  and  purposes  entitled  to  the 

benefit  of  a  share  of  the  profits  which  are  made  in  the  trade 

after  his  death.     And  if  this  should  happen,  which  is  the 

principle   of    another    class   of  cases,  that   the   partnership 

articles  have  given  the  surviving  partners  an  option  to  take 

to  the  interest  of  the  testator  on  certain  terms,  at  a  certain 

price,  to  be  fixed   by  arrangement  after  the   death  of  the 

testator,    an    option    or   power   which    may   be    accepted    or 

refused,  but  which  if  accepted  and  acted  upon,  must  be  acted 

upon  according  to  the  terms  on  which  it  is  given ;  if  in  a 

case  of  that  kind  the  surviving  partners,  or  one  or  more  of 

them,  being  also  executors  of  the  deceased  partner,  are  found 

not  to  have  pursued  exactly  the  terms  of  the  power  or  option 

which  has  been  given,  then  again  the  power  or  option  to 

become  purchasers  of  the  interest  of  the  testator  after  his 

death  falls  to  the  ground,  and  the  partnership  remains  an 

unliquidated  partnership,  to   a  due   share   of  the  profits  of 

which  the  estate  of  the  testator  will  continue  to  be  entitled 

until  liquidation  actually  takes  place."     Lord  Cairns,  after 

pointing  out  that  on  the  facts  of  the  particular  case  before 

the  House  the  plaintiff  was  not  entitled  to  an  account  of  the 

profits,  proceeded  thus  :  "I  am  bound  to  say  that  it  appears 

to  me  that  whenever  a  case  shall  occur  in  which  relief  upon 

the  footing  of  an  account  of  profits  ought  to  be  given,  if  it 

should  appear  that  the  executors  of  a  deceased  partner,  actiug 

along  with  surviving  partners,  have  deliberately  and  without 

justification  employed  the  assets  of  the  testator  in  the  trade 

of  the  partnership,  I  should  expect  to  find  that  the  Court  of 

Chancery  would  be  prepared  to  hold  that  all  partners,  not 

merely  those  who  are  executors  of  the  testator  but  also  the 

surviving  partners  who  are  not  executors,  would  be  liable  to 

account  for  profits  made  by  the  employment  of  that  which  to 

the  knowledge  of  all  of  them  is  trust  money  which  ought  not 

to  have  been  so  applied.     But  I  have  not  heard  of  any  case, 

and  I  have  not  been  able  to  find  any  case — for  I  put  aside 

the    case   of  Brown   v.    Be    Tastet  (kk)    by   reason   of   the 

{hi)  Jac.  284. 

3  i  2 
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great  peculiarity  of  the  facts  of  that  case — where  one  sur- 
viving partner,  being  an  executor,  has  been  made  answerable 
for  the  whole  of  the  profits  made  in  the  trade  by  the  employ- 
ment of  the  capital  of  the  testator,  those  profits  being 
received  not  merely  by  the  executor  but  by  other  partners 
not  brought  before  the  Court  nor  subjected  to  any  liability 
under  the  decree." 

On  the  other  hand,  where  the  surviving  partners  admit  the 
executor  into  the  firm  in  his  individual  character,  and  the 
business  is  carried  on  without  employing,  in  any  way,  any 
part  of  the  assets  of  the  testator,  he  will  not  have  to  account 
for  profits  as  assets  (I).  Accordingly,  in  Cook  v.  Colling- 
ridge  (11),  a  sale  of  a  testator's  share  in  a  partnership  trade, 
and  the  property  belonging  to  it,  made  by  his  executors  to 
his  partners,  for  the  purpose  of  being  resold  to  one  of  his 
executors,  was  set  aside,  and  his  estate  held  entitled  to  his 
aliquot  proportion  of  the  subsequent  profits  as  if  the  partner- 
ship had  continued  (m).  And  it  is  a  general  rule,  that  an 
executor  cannot  be  allowed,  either  immediately  or  by  means 
of  a  trustee,  to  be  a  purchaser  from  himself  of  any  part  of 
the  assets,  but  shall  be  considered  a  trustee  for  the  persons 
interested  in  the  estate,  and  shall  account  for  the  utmost 
extent  of  advantage  made  by  him  of  the  subject  so  pur- 
chased (n).     So  if  an  executor  compounds  debts  or  mort- 

(!)  Simpson  v.  Chapman,  4  De  621.      See    Aec.    Wedderburn    v. 

G.  M.  &  G.  154.  Wedderburn,  2  Keen,  722.     4  My. 

(II)  Jacob,  607.     See   27  Beav.  &  Cr.  11.     Willett  v.  Blanford,  1 

456,  note.  Hare,  253.     See  also  Portlock  v. 

(m)  "  One   of  the  most  firmly  Gardner,  1  Hare,  594,  603. 

established  rules  is,  that  persons  (?i)  Hall  v.  Hallett,  1  Cox,  134. 

dealing  as  trustees  and  executors  Watson  v.  Toone,  Madd.  &  Geld, 

must  put  their  own  interest  en-  153.     Ante,   p.  807.     Smedley  v. 

tirely  out  of  the  question,  and  this  Varley,   23   Beav.    358.      See   De 

is  so  difficult  to  do  in  a  transac-  Cordova  v.  De   Cordova,  4  App. 

tion  in  which    they  are   dealing  Cas.  692.     In   Clark  v.   Clark,  9 

with  themselves,  that  the  Court  App.  Cas.  733,  it  was  held  by  the 

will  not  inquire  whether  it  has  Privy  Council  that  a  sale  is  not  to 

been  done  or  not,  but  at  once  says  be  avoided  merely  because  when 

that    such    a    transaction    cannot  entered   upon  the  purchaser  has 

stand : "  By  Lord  Eldon,  Jacob,  the  power  to  become  trustee   of 
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gages,  and  buys  them  in  for  less  than  is  due  upon  them,  he 
shall  not  take  the  benefit  of  it  himself,  but  other  creditors 
and  legatees  shall  have  the  advantage  of  it ;  and  for  want  of 
them,  the  benefit  shall  go  to  the  party  who  is  entitled  to  the 
surplus  (o).  So  in  a  case  where  the  executor  of  a  mortgagee 
for  a  term  of  years  purchased  the  equity  of  redemption  in  fee 
for  a  small  sum  in  his  own  name,  and  for  his  own  benefit,  it 
was  held  that  he  was  a  trustee  of  the  fee  for  the  benefit  of 
the  testator's  estate  (p). 

Again,  if  an  executor  lays  out  the  assets  on  private 
securities,  although  he  shall  answer  for  all  deficiencies  which 
may  be  caused  thereby  (</),  he  must  account  to  the  estate  for 
all  the  benefit  (r).  Indeed,  the  principle  is  general,  that  an 
executor,  if  he  will  take  upon  himself  to  act  with  regard  to 
the  testator's  property  in  any  other  manner  than  his  trust 
requires,  puts  himself  in  this  situation :  that  if  there  be  any 
loss  he  must  replace  it ;  but  he  cannot  possibly  be  a  gainer 
by  it :  any  gain  must  be  for  the  benefit  of  his  cestui  que 
trust  (s). 

This  may  be  the  proper  place  to  inquire,  under  what  in  what  cases 
circumstances  executors  or  administrators  shall  be  charged  charged  with 
with  interest  on  the  assets  retained  in  their  hands.     There  interest: 

the    property    purchased,    as,  for  admitted  that  the  transaction  could 

instance,    by    proving     the    Will  not  be  sustained  for  the  benefit  of 

which  relates  thereto,  though   in  the   executor ;    and    it    was    also 

point  of  fact  he  never  does  become  held  that  the  deed  of  assignment 

such.     Such  a  purchaser  is  under  did  not  operate  as  a  release  of  the 

no  disability,  and  in  order  to  avoid  estate,  and  could  not  be  upheld,  as 

such  sale  it  must  be  shown  that  he  against  the  legatees  who  executed 

in  fact  used  his  power  in  such  a  it,  for  the  benefit  of  their  co-lega- 

way  as  to   render  it  inequitable  tees  :  Barton  v.  Hassard,  3  Dr.  & 

that  the  sale  should  be  upheld.  W.  461. 

(o)  Anon.  1  Salk.  155.    Ex  parte  {p)  Fosbrooke  v.  Balguy,  1  M.  & 

James,   8   Ves.    346.      Where    an  K.  226.     3  Sug.  V.  &  P.  271,  10th 

executor  contracted  with  legatees  edit, 
for  the  purchase  of  their  legacies,  (q)  See  ante,  p.  1707. 

which   were   accordingly  assigned  (;■)  Adye  v.  Feuilleteau,  1  Cox, 

to  a  trustee  for  him,  in  considera-  24. 

tion   of    sums   of    money   less  in  (s)  Piety  v.   Stace,  4  Ves.  622. 

amount  than  the  legacies,  it  was  Crosskill  v.  Bower,  32  Beav.  86. 
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are  two  grounds  on  which  an  executor  or  administrator  may 
be  charged  with  interest :  1st.  That  he  has  been  guilty  of 
negligence  in  omitting  to  lay  out  the  money  for  the  benefit 
of  the  estate  :  '2nd.  That  he  himself  has  made  use  of  the 
money,  or  has  committed  some  other  misfeasance,  to  his  own 
profit  and  advantage  (t). 

1st.  With  respect  to  neglect  on  the  part  of  the  executor 
in  not  laying  out  balances,  it  must  be  observed,  that  it 
frequently  may  be  necessary  and  justifiable  for  an  executor 
to  keep  large  sums  in  his  hands  to  answer  the  exigency  of 
the  testator's  affairs  (w),  especially  in  the  course  of  the  first 
year  after  the  decease  of  the  testator ;  in  which  case  such 
necessity  is  so  fully  acknowledged,  that  according  to  the 
ordinary  course  of  the  Court,  the  fund  is  not  considered 
distributable  until  after  that  time  (z).  But  if  the  Court 
observes  that  an  executor  keeps  money  dead  in  his  hands 
without  any  apparent  reason  or  necessity,  then  it  becomes 
negligence,  and  a  breach  of  trust,  and  the  Court  will  charge 
the  executor  with  interest  (a).  And  it  seems,  that  out- 
standing demands,  even  on  probable  grounds,  are  no  reason 
why  the  executors  should  not  lay  the  testator's  money 
out  (b).     But  an  executor  shall  not  be  charged  with  interest 

(0  Rocker.  Hart,  11  Ves.  59,  60.  v.  Thompson,  13  Ves.  401.  Turner 
Tebbs  r.  Carpenter,  1  Mackl.  306,  v.  Turner,  1  Jac.  &  W.  39.  Good- 
307.  Kildare  v.  Hopson,  4  Bro.  child  v.  Fenton,  3  Y.  &  Jerv.  481. 
P.  C.  550,  Toml.  edit.  Lincoln  Stafford  v.  Fiddon,  23  Beav.  38(5. 
v.  Allen,  4  Bro.  P.  C.  553,  Toml.  Johnson  v.  Prendergast,  28  Beav. 
edit.  Ashburnham  v.  Thompson,  480.  In  order  to  give  a  claim  foi- 
ls Ves.  401.  interest,  there  must  be  a  clear  case 

(«)  See   Dawson  v.    Massey,    1  of  improper  retention  of  balances 

Ball  &  B.  231.  to    a   considerable   or   substantial 

(z)  Forbes  v.  Ross,  2  Cox,  115,  amount:  Jones  v.  Morrall,  2  Sim. 

116,  by  Lord  Thurlow.  N.  S.  241,  252.     See  also  Daven- 

(a)  Littlehales    v.   Gascoyne,    3  port    v.    Stafford,    14  Beav.    319. 

Bro.Ch.  C.  73.    Brown  v.  Southouse,  The    executors    may    be   charged 

3  Bro.  Ch.   C.   108.     Franklin  v.  with  interest  on  balances,  though 

Frith,   3   Bro.  Ch.  C.  433.     Hall  not  claimed  by  the  bill  :    1  Jac. 

v.   Hallett,   1  Cox,  134.     Seers  v.  &  W.  39.     See  Jones  v.  Morrall,  2 

Hind,  1  Ves.    294.      Longmore  v.  Sim.  N.  S.  241. 

Broom,  7  Ves.  124.     Ashburnham  (b)  Franklin  v.  Frith,  3  Bro.  Ch. 
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for  a  balance  in  his  bands,  retained  under  a  fair  apprehension 
of  bis  right  to  it  (c) . 

As  to  the  rate  of  interest  which  the  executor  shall  pay,  rate  of 
the  rule  appears  to  be,  that  in  those  cases,  where  negligence 
alone  is  imputable  to  him,  he  shall  be  charged  only  with 
41.  per  cent,  in  respect  of  the  balances,  which  he  ought  to 
have  laid  out,  either  in  compliance  with  the  express  directions 
of  the  Will,  or  from  his  general  duty,  where  the  Will  is 
silent  on  the  subject  (d).  In  order  to  induce  the  Court  to 
charge  the  executor  with  more  than  41.  per  cent,  a  special 
case  is  necessary  (e). 

But  2ndly.  Where  there  has  been  a  direct  breach  of  trust, 


C.  434.  1  Madd.  305.  It  was  re- 
solved by  Sir  Joseph  Jekyll,  in 
Taylor  v.  Gerst,  Mosely,  99,  that  if 
money  placed  out  at  interest  he 
called  in  by  the  executor  without 
any  cause,  he  shall  pay  interest  for 
it :  But  in  Newton  v.  Bennet,  1 
Bro.  Ch.  C.  361,  Lord  Thurlow 
said  that  an  executor  had  an  honest 
discretion  to  call  in  a  deht  bearing 
interest,  if  he  thought  the  same  in 
hazard.  It  should  seem  that  he 
ought  to  lay  it  out  again  imme- 
diately in  the  Three  per  Cents.,  or 
other  authorised  security. 

(c)  Bruerev.  Pemberton,  12  Ves. 
386.  So  as  to  money  paid  away 
under  a  mistake  as  to  the  legal 
right  to  it  :  Saltmarsh  v.  Barrett, 
31  Beav.  349.  But  in  the  late 
case  of  Re  Hulkes,  33  C.  D.  552, 
this  decision,  viz.,  that  executors 
who,  acting  bond  fide,  have  dis- 
tributed the  assets  upon  what 
turns  out  to  be  an  erroneous 
construction  of  the  will  are  not 
liable  to  be  charged  with  interest 
upon  the  principal  sums  wrongly 
paid,  which  must  be  refunded  to 
the  estate,  was  dissented  from  by 
Chitty,  J.,  as  departing  from  the 


principle  established  in  Atty.-Gen. 
v.  Kohler,  9  H.  L.  C.  654,  and 
Atty.-Gen.  v.  Alford,  4  De  G. 
M.  &  G.  843.  An  administrator 
pendente  lite  is  not  liable  to  pay 
interest  upon  a  balance  in  his 
hands  during  the  pendency  of  the 
suit  in  the  Ecclesiastical  Court  : 
Gallivan  v.  Evans,  1  Ball  &  B. 
191.  The  Court  will  not  charge 
an  executor,  who  has  been  guilty 
of  delay  in  accounting,  with  in- 
terest on  arrears  of  income  unpaid 
by  him  :  Blogg  v.  Johnson,  L.  B. 
2  Ch.  225. 

(r/)  Dornforth  v.  Dornforth,  12 
Ves.  130,  note  (29),  2nd  edit. 
S.  C.  cited  1  Madd.  302.  Ash- 
burnham  v.  Thompson,  13  Ves. 
401.  Bocke  v.  Hart,  11  Ves.  58, 
60,  61.  Tebbs  v.  Carpenter,  1 
Madd.  307.  Sutton  v.  Sharp,  1 
Buss.  Ch.  C.  151.  Melland  v. 
Gray,  2  Coll.  295.  Re  Hulkes, 
33  C.  D.  552. 

(e)  Tebbs  v.  Carpenter,  1  Madd. 
290,  306.  Mousley  v.  Carr,  4  Beav. 
49.  Hosking  v.  Nicholls,  1  Y.  & 
Coll.  Ch.  C.  478,  480.  See  De 
Cordova  v.  De  Cordova,  4  App. 
Cas.  692. 
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the  executor  may  be  charged  with  a  higher  rate  of  interest. 
With  respect  to  employing  the  assets  to  his  own  advantage, 
Lord  Hardwicke,  on  two  occasions  (/),  expressed  an  opinion 
that  an  executor  might  do  so  without  impropriety,  and 
without  being  liable  to  any  charge  for  interest.  But  this 
doctrine  has  been  entirely  overruled  by  more  modern 
cases  (g).  And  it  is  now  established,  that  if  the  executor 
makes  use  of  the  money,  he  ought  to  pay  the  interest  he 
made  (h)  ;  upon  the  principle  just  above  considered,  that  he 
ought  not  to  derive  any  profit  from  the  trust  property  (i). 
Hence  it  has  become  a  settled  rule  that  if  a  trustee,  having 
trust  money  in  his  hands,  knowingly  applies  it  to  his  own 
use,  or  in  his  trade,  he  shall  be  charged  with  interest  at  the 
rate  of  51.  per  cent.  (k).  If  the  fund  is  employed  in  trade, 
the  ccstuis  que  trustent  have  a  right  to  an  option  of  taking 
either  the  interest  or  the  profits  which  have  arisen  from  the 
trade  (I) :  but  they  must  elect  to  take  either  the  profits  for 
the  whole  period,  or  the  interest  for  the  whole  period  (m). 

(/)  Adams  v.  Gale,  2  Atk.  106.  of  trust   monies,  which  consisted 

Child  v.  Gibson,  2  Atk.  603.  of    the   ascertained   share   of    the 

(g)  Perkins  v.  Baynton,  1  Bro.  testator  left  in  breach  of  trust  in 

Ch.   0.  375.     Newton   v.  Bennet,  the    business    in   which    he    had 

1    Bro.    Ch.    C.    361.      Forbes  v.  been  a  partner,  James,  L.  J.,  says : 

Ross,  2  Bro.  Ch.  C.  439.     Tebbs  "It  has  been  distinctly  laid  down 

v.  Carpenter,  1  Madd.  304.  that  a  plaintiff  cannot  claim  both 

(/()  Forbes  v.  Ross,  2  Cox,  116.  interest    and    profits    in    respect 

Rocke  v.  Hart,  11  Ves.  60.  of  the  money  employed  in  trade, 

(i)  Ante,  p.  1744.  but  must  elect  between  them,  and 

(k)  Mousley  v.  Carr,  4  Beav.  49.  it    might    be    a     grave    question 

(/)  Burden  v.    Burden,  cited  1  whether   the    plaintiff   must    not 

Jac.   &  Walk.    134.     Wedderburn  either  adopt  or  repudiate  the  terms 

v.    Wedderburn,    22    Beav.    100.  on  which  the  successive   partner- 

Ante,  p.  1744.  ships    were    willing    to   hold  her 

(m)  Heathcote  v.  Hulme,  1  J.  &  money.       If    she     repudiate    the 

W.  122.     In  Vyse  v.  Foster,  L.  B.  arrangement,    it    might    be    con- 

8  Ch.  309,  334,  which  was  a  case  sidered   that   she  would   have   to 

in  which  a  daughter   of  the  tes-  elect  between   interest   and    that 

tator,  a  beneficiary  under  the  will,  share  only  of  the  profits  made  in 

was    asking    for    an    account     of  resjaect     of     her     capital    which 

profits,  having  been  credited  with  actually   came   into   the  hands  of 

interest  at  5  per  cent,  on  her  share  her   trustees,   as  appears  to   have 
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If  it  be  shown  that  the  executor  used  the  property  in  his 
trade,  and  the  amount  of  the  profits  made  by  him  does  not 
appear,  the  Court  takes  it  for  granted  that  he  made  51.  per 
cent,  at  the  least,  and  it  is  incumbent  on  him  to  show  that 
he  made  less  («)•  It  has  been  further  established,  that  if 
an  executor  or  other  trustee  mixes  trust  funds  with  his 
private  moneys,  and  employs  them  both  in  a  trade  or 
adventure  of  his  own,  the  cestui  que  trust  may,  if  he  prefers 
it,  insist  upon  having  a  proportionate  share  of  the  profits, 
instead  of  interest  on  the  amount  of  the  trust  funds  so 
employed  (o).  And  it  should  seem  to  be  now  settled,  that 
an  executor,  who,  being  a  trader,  and  having,  of  course,  an 
account  with  a  banker,  places  the  assets  at  his  banker's  in 
his  own  name,  by  that  means  increases  the  balances  in  his 
favour,  acquiring  additional  credit,  and  enjoying  in  his 
business  the  advantages  naturally  arising  from  that  circum- 
stance, must  be  considered  as  having  employed  the  money 
for  his  own  benefit,  and  must,  therefore,  be  charged  with 
interest  at  51.  per  cent.  (p). 

been  held  in  Jones  v.  Foxall,  15  2  Keen,   722.     4  My.   &  Cr.  41. 

Beav.  388.     The  application,  how-  Willett  v.  Blanford,  1  Hare.  253. 

ever,  of  that  rule   as   to   election  Portlock  v.  Gardner,  1  Hare,  594, 

between  interest  and  profits  to  the  603. 

case  of  an  actual  loan  by  a  trustee  (p)  Treves  v.  Townshend,  1  Bro. 

in  breach  of  trust  to  himself  and  Ch.  C.  385.      Rocke  v.   Hart,   11 

others,    would,  we   think,  require  Ves.  61.     Sutton  v.  Sharp,  1  Russ. 

very  full  consideration  before  the  Ch.  C.  151,  152.     Ee  Jones,  49  L. 

Court    came    to    a   final  decision  T.  91.     Although  the  Will  autho- 

on  it."  rised  the  executor  to  invest  the  resi- 
gn) Rocke  v.  Hart,  11  Ves.  61.  due  on  "good  private  securities  :" 

It  should  seem,  that  interest  shall  Westover    v.    Chapman,    1    Coll. 

in  no  case  be  charged  at  less  than  177.     See  also  Ee  Hilliard,  1  Ves. 

5/.  per  cent.,  when  the  fund  has  90.     Melland  v.  Gray,  2  Coll.  295. 

been  embarked   in  trade  without  Williams  v.  Powell,  15  Beav.  461. 

authority  :    Heathcote   v.    Hulme,  But  see  contra,  Perkins  v.  Baynton, 

1    J.    &  W.    134,    135.     See  also  1    Bro.    Ch.    C.    375.      Brown    v. 

Robinson  v.  Robin-son,  1  De  G.  M.  Southouse,    3    Bro.    Ch.    C.    107. 

&  G.  257,  by  Lord  Cranworth.  See  Burdick  v.  Garrick,  L.  R.  5 

(o)  Docker  v.  Somes,  2  M.  &  Iv.  Ch.  223,  as  to  what  is  employment 

655.     Wedderburn  v.  Wedderburn,  of  money  in  business. 
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There  are  many  other  cases  where  executors,  who  have 
applied  the  assets  in  direct  dereliction  of  their  duty,  have 
been  charged  with  51.  per  cent,  interest.  Thus  in  Forbes  v. 
Boss  (q),  there  was  an  express  trust,  by  a  direction  in  the 
Will,  to  lay  out  the  fund  in  the  purchase  of  lands,  or  upon 
heritable  dr  personal  securities,  at  such  a  rate  of  interest  as 
the  executors  should  think  reasonable ;  so  that  they  were 
at  liberty,  using  their  discretion  soundly  and  fairly  and 
honestly,  to  lend  it  to  anybody  that  they  might  suppose 
would  give  a  reasonable  interest  for  it,  considering  at  the 
same  time  the  degree  of  responsibility  of  the  person  to  whom 
it  was  lent :  they  lent  the  fund  to  one  of  themselves,  on  bond 
at  41.  per  cent.,  wThen  51.  per  cent,  might  have  been  made  by 
heritable  or  government  securities  :  And  it  was  held,  that  he 
should  be  charged  with  51.  per  cent,  interest.  So  in  Piety 
v.  Stace  (?•),  the  Will  directed  the  executor  to  place  the 
money  in  the  public  funds  or  upon  mortgages  or  other  good 
securities,  and  to  pay  the  dividends  and  interest  to  certain 
persons  for  life,  and  after  their  death  to  dispose  of  the  capital 
in  a  certain  mode  :  The  executor  called  in  part  of  the  property 
which  was  out  on  security,  used  it  generally  in  his  trade, 
and  in  various  transactions  in  the  public  funds,  paying  only 
the  dividends  of  the  stock  to  the  persons  entitled  under 
the  Will,  and  he  lent  part  to  his  son :  And  Lord  Alvanley 
directed  an  account  of  all  the  executor  had  made,  with  the 
interest  at  the  rate  of  5/.  per  cent,  upon  the  balances  in  his 
hands.  In  Pocock  v.  Reddington  (s),  the  executor  and 
trustee  having  been  guilty  of  a  breach  of  trust  by  selling  out 
stock  and  dealing  improperly  with  the  money,  Lord  Alvanley 
held  that  the  cestui  que  trust  had  an  option  to  have  the  stock 
replaced  or  the  money  produced  by  the  sales,  with  interest 
at  51.  per  cent,  or  more,  if  more  had  been  made  by  it,  and 
the  costs   occasioned   by  the   executor's  misconduct  (t).     In 

{'[)  2   Cox,   113.     S.   C.  2  Bro.  (s)  5  Ves.  794. 

Ch.  C.  430.  (t)  See  also  Bate  v.  Scales,   12 

(r)  4  Ves.  620.  Ves.  402. 
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Mosley  v.  Ward  (u),  an  executor  in  trust  for  infants,  un- 
necessarily calling  in  the  property,  out  upon  good  security  at 
51.  per  cent.,  except  a  small  part,  keeping  large  balances  in 
his  hands,  and  using  it  as  his  own,  was  ordered  by  Lord 
Eldon  to  be  charged  with  interest  at  51.  per  cent,  and  costs. 
In  Bick  v.  ]\[otley  (jc),  the  master  found  that  two  -executors 
had,  by  signing  joint  cheques,  enabled  each  other  to  receive 
sums  belonging  to  the  estate  of  their  testatrix,  when  they 
were  both  largely  indebted  to  that  estate  :  and  that  the  sums 
so  received  by  them  were  debts  provable  under  their  respec- 
tive commissions  ;  both  executors  having  become  bankrupt  : 
Sir  C.  Pepys,  M.  E.,  said,  that  as,  in  respect  of  such  sums, 
the  executors  had  each  committed  a  devastavit,  each  was 
chargeable,  according  to  the  uniform  practice  of  the  Court, 
with  interest  at  51.  per  cent,  upon  the  sums  which  he  had 
enabled  his  co-executor  to  receive  :  And  his  Honor  accord- 
ingly made  an  order,  that  interest  at  that  rate  should  be 
added  to  the  principal  sums  to  be  proved  against  the  bank- 
rupts' estates  respectively  (y).  In  Jones  v.  Foxall  (z),  and 
Williams  v.  Powell  (a),  Eomiily,  M.  E.,  stated  the  rule  as 
established  by  the  authorities,  that  if  an  executor  has  retained 
balances  in  his  hands,  which  he  ought  to  have  invested,  the 
Court  will  charge  him  with  simple  interest  at  41.  per  cent. 
on  the  balances  ;  but  if  in  addition  to  such  retention  he 
has  committed  a  direct  breach  of  trust,  or  been  guilty  of 
misconduct,  he  will  be  charged  after  the  rate  of  51.  per 
cent.  (b). 

But  in  the  later  case  of  The  Attorney-General  v.  Alford  (c), 


(u)  11  Ves.  581.  (b)  See  also  the  rule  stated  by 

(x)  2  M.  &  K.  312.  the  same  Judge  in  Knott  v.  Cottee, 

(y)  See  also  Munch  v.  Cockerell,  16  Beav.  80. 

9  Sim.  339,  351  ;  confirmed  as  to  (c)  4   De   Gex,   M.    &   G.   483, 

charging  the  trustees  with  interest  851,   852.      Burdick    v.    Garrick, 

at  bl.  per  cent.,  by  Lord  Cotten-  L.  R.  5  Ch.  233,  241.     The  prin- 

ham,  5  M.  &  Cr.  178,  220.  .  ciple,    established    in    the    above 

(z)  15  Beav.  388.  case  of  Atty.-Gen.  v.  Alford,  and 

(a)  15  Beav.  461.  also  in  that  of  Atty.-Gen.  v.  Kohler, 
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Lord  Cranworth,  C,  said  he  could  not  understand  the  prin- 
ciple on  which  the  Court  can  proceed  in  pcenam  to  punish  the 
executor  for  his  misconduct  by  making  him  account  for  more 
interest  than  he  has  received :  and  his  Lordship  stated  his 
opinion  to  be,  that  the  Court  ought,  in  the  case  of  an  exe- 
cutor who  has  money  in  his  hands  which  he  ought  to  invest 
and  does  not  invest,  to  charge  him  only  with  the  interest 
which  he  has  received,  or  which  the  Court  is  justly  entitled 
to  say  he  ought  to  have  received,  or  which  it  is  so  fairly  to 
be  presumed  that  he  did  receive,  that  he  is  estopped  from 
saying  that  he  did  not  receive  it :  and  the  learned  Judge 
added,  that  misconduct  did  not  seem  to  him  to  warrant  the 
conclusion  that  the  executor  did  in  point  of  fact  receive,  or 
is  estopped  from  saying  that  he  did  not  receive,  the  interest, 
or  that  he  is  to  be  charged  with  anything  he  did  not  receive, 
if  it  is  not  misconduct  contributing  to  that  particular  result : 
And  his  Lordship  proceeded  to  hold  (varying  a  decree  of 
Stuart,  V.-C.)  (d),  that  an  executor  who  for  several  years  had 
retained  funds  in  his  hands  uninvested,  which  he  ought  to 
have  invested,  was  chargeable  only  with  simple  interest  at  Al. 
per  cent.,  there  being  no  circumstance  to  lead  to  the  conclu- 
sion that  he  had  made  any  profit  by  his  misconduct :  If  indeed 
it  had  appeared  that  he  had  improperly  used  the  money  for 
his  own  purposes,  the  Court  would  not  inquire  what  had 
been  the  actual  proceeds  of  his  speculation,  but  would  infer 
he  either  did  make  51.  per  cent.,  or  ought  to  be  estopped  from 
saying  that  he  did  not  (e). 
Instances  of  As  a  general  rule,  the  Court  decrees  the  computation  of 

compound  . 

interest.  simple  interest  to  be  made(/).     But  there  are  instances  in 

9  H.  L.  C.  654,  was  approved  of  in  to   suppose   that   he    had   laid  it 

the  late  case  of  Re  Hulkes,  33  C.  D.  down  in  the  Atty-Gen.  v.  Alford, 

552.     Ante,  p.  1751,  note  (c).  that    a    defaulting    trustee   could 

(d)  2  Sm.  &  G.  488.  never  he  charged  with  more  than 

(e)  See  Accord.  Mayor  of  Ber-  41.   per   cent.     And    see   Vyse   v. 
wick  r.  Murray,  7  De  G.  M.  &  G.  Foster,  L.  E,  8  Ch.  309,  333. 
497,  519,  in  which  case  Lord  Cran-  (/)   Rohinson   v.    Gumming,   2 
worth  said  that  it  was  a  mistake  Atk.  410. 
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which  an  executor  has  been  charged  with  compound  interest. 
Thus  in  Raphael  v.  Boehm  (g),  a  legacy  was  given  to  the 
executor,  with  a  declaration  in  the  Will,  that  such  a  legacy- 
should  be  in  fall  for  the  trouble  he  might  have  in  performing 
the  duties  of  the  Will,  and  that  he  should  not  have  any 
claim  for  commission,  or  derive  any  advantage  from  keeping 
in  his  possession  any  sums  of  money,  without  duly  account- 
ing for  the  legal  interest  thereof :  The  testator  then  disposed 
of  the  residue  upon  certain  trusts  for  his  children,  and 
directed  that  a  sufficient  part  of  the  interest  of  the  portions 
should  be  applied  to  the  maintenance,  &c,  of  each  child,  and 
the  surplus  should  be  accumulated  :  the  executor  did  not 
lay  the  money  out  as  directed,  but  kept  upwards  of  30,000Z. 
in  his  hands,  and  used  it  in  his  trade,  so  that  there  was  a 
wilful  violation  of  the  Will,  which  prohibited  retainer  and 
directed  accumulation :  And  Lord  Loughborough  decreed, 
that  an  account  should  be  taken  from  the  moment  of  the 
testator's  death,  and  interest  be  charged  upon  all  the  sums 
received,  and  rests  to  be  made  half-yearly  upon  the  balance, 
including  intermediate  interest :  so  that  double  compound 
interest  was  given  :  The  cause  came  on  afterwards  before 
Lord  Eldon,  upon  exceptions  to  the  Master's  report,  and 
though  his  Lordship  did  not  approve  of  the  decree,  yet  he 
agreed  in  the  propriety  of  giving  compound  interest.  So 
in  Knott  v.  Cottec  (It),  where  there  was  an  express  trust  for 
accumulation,  Eomilly,  M.  R.,  held  that,  though  the  cir- 
cumstances were  not  such  as  to  make  it  right  to  charge  the 
executor  with  more  than  41.  per  cent,  interest  on  monies 
which  he  had  improperly  invested,  yet  it  was  a  case  for 
annual  rests.  And  other  instances,  where,  in  executors' 
accounts,  interest  has  been  given  with  rests,  will  be  found 
in  the  cases  cited  in  the  note  below  (i).     And  it  has  been 

(g)  11   Ves.    92.     13  Ves.    407,  2  Dow  &  Clark,  58.     Walker  v. 

590.  Woodward,   1   Russ.    Chanc.   Cas. 

(7i)  16  Beav.  77.  107.    Townend  v.  Townend,  1  Gift*. 

(i)  Stackpoole  v.  Stackpoole,  4  201.  Walrondv.  Walrond,  29  Beav. 

Dow,  209.    Willson  v.  Carmichael,  586.     See    also,    on    this   subject, 


1758  Of  the  Liability  of  an  Executor.     [Pt.  iv.  Bk.  n. 

held  by  Romilly,  M.  R.,  on  two  occasions  (k),  that  if  an 
executor  employs  the  assets  in  trade  or  speculation,  for  his 
own  benefit,  he  shall  be  charged  either  with  the  profits 
actually  so  obtained  by  him  for  the  use  of  the  money,  or 
with  compound  interest  at  51.  per  cent. 

His  Honor,  however,  observed,  that  the  principle  on  which 
executors  have  been  charged  with  compound  interest  has  not 
been  clearly  defined,  nor  are  the  decided  cases  by  any  means 
free  from  obscurity  or  contradiction.  The  principle  of  some 
of  them  seems  to  have  been,  that  the  Court  ought  to  visit  the 
executor  as  it  were  with  a  penalty,  when  he  has  not  merely 
misconducted  himself,  but  has  derived,  or  tried  to  derive,  a 
profit  for  himself  from  the  use  of  the  money.  And  it  has  not 
unfrequently  been  said,  that  in  order  to  make  out  a  claim  for 
compound  interest,  a  very  strong  case  of  violation  of  duty  is 
required  (I).  But  there  has  already  been  occasion  to  mention 
that,  in  the  latest  case  on  this  subject  (m),  Lord  Cranworth 
repudiated  the  doctrine  of  punishing  the  executor,  and  main- 
tained the  principle,  with  respect  to  compound  as  well  as 
simple  interest,  that  the  Court  ought  to  charge  him  only  with 
the  interest  which  he  has  received,  or  which  the  Court  is 
justly  entitled  to  say  he  ought  to  have  received,  or  to  presume 
he  did  receive. 

It  may  here  be  observed,  that  a  considerable  difference 
of  opinion  has  existed  as  to  the  effect  of  a  direction  to 
the  Master  "  to  make  annual  rests  "  in  taking  the  account : 
In  Heighington  v.  Grant  (n),  Lord  Langdale,  M.  R.,  after 
reviewing  all  the  authorities,  denied  that  a  direction  to 
ascertain  balances,  to  compute  interest  on  such  balances, 
and   "  in  taking  the  said  accounts "  to  make  annual  rests, 

Binnington  v.  Harwood,  1  Turn.  &  (I)  See  Crackelt   v.  Bethune,   1 

B.    481,    and    Lord    Brougham's  Jac.    &    Walk.    586.      Tebbs     v. 

judgment  in  Docker  v.  Somes,  2  Carpenter,  1  Madd.  290. 

2  M.  &  K.  655.  (m)  Atty.-Gen.  v.  Alford,  ante, 

(k)  Jones  v.    Foxall,    15    Bear.  p.  1755. 

38S.     Williams    v.   Powell,    ibid.  (u)  5  M.  &  Cr.  258. 
461. 
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followed  by  a  direction  that  the  party  shall  be  charged  with 
interest,  "after  the  rate  and  in  the  manner  aforesaid  upon 
such  balances,"  could,  without  more,  be  considered  as  a 
direction  to  charge  the  defendant  with  compound  interest,  as 
so  much  principal  received  into  the  account  of  the  following 
year  :  And  his  Lordship  expressed  his  opinion  that  where 
compound  interest  is  intended  to  be  charged,  a  specific 
direction  for  that  purpose  should  be  given.  But  on  appeal 
to  Lord  Cottenham,  C,  his  Lordship,  in  an  elaborate 
judgment,  arrived  at  a  different  construction  of  the  direction 
in  question,  and  held  that,  under  it,  the  interest  computed  on 
the  balance  due  at  the  end  of  the  first  year  was  to  form  part 
of  the  balance  due  at  the  end  of  the  second  year,  and  upon 
which  interest  was  then  to  be  computed,  and  so  on  from  year 
to  year  to  the  end  of  the  account  (o). 

An  executor  or  administrator  is  entitled  to  be  allowed  all  Allowances  to 
reasonable  expenses  which  have  been  incurred  in  the  conduct     '  ' 
of  his  office  (ju),   except    those    which    arise    from    his    own   expenses: 
default  (q).     But  it  is  a  general  principle,  that  an  executor  or  for  his 
administrator  shall  have  no  allowance,   at  law  or  in  equity, 
for  personal  trouble   and  loss   of   time  in  the    execution    of 
his  duties  (r).     Nor   is   the  case  altered   by   the   executor's 
renunciation  of  the  executorship,  and  his  afterwards  assisting 
in  it ;  nor  although  it  should  appear  that  he   has  deserved 
more,  and  has  benefited  the  estate  to  the  prejudice  of  his  own 
affairs  (s).     And  even  where  an  executor  in  trust,  who  had 


(o)  Heighington  v.  Grant,  5  M.  &  348.     He  shall  not  be  allowed  the 

Cr.  258.  costs  of  an  action  against  him  as 

(p)  Potts  v.  Leighton,  15  Ves.  executor,   which  he   ought  never 

217.     Hyde  v.  Haywood,  2  Atk.  to   have   defended  :    Chambers   v. 

126.     Stat.   22  &  23  Vict.    c.  35,  Smith,   2    Coll.    742.      Smith    v. 

s.  31,  ante,  p.  1735.    In  these  should  Chambers,  2  Phil.  Ch.  C.  221. 

be  included  the  expenses  of  keeping  (r)  Robinson  v.  Pett,  3  P.  Wms. 

np  the  testator's  domestic  establish-  251.       Scattergood    v.    Harrison, 

ment  for  a  reasonable  time  after  Mosely,  130.    Brocksopp  v.  Barnes, 

his   death  :   Field  .v.   Peckett,  29  5  Madd.  90. 

Beav.  576.  (s)  Robinson  v.  Pett,  3  P.  Wms. 

(q)  Pannel  v.  Fenn,  Cro.  Eliz.  249. 
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no  legacy,  in  a  case  in  which  the  execution  of  the  office  was 
likely  to  be  attended  with  trouble,  at  first  declined,  but  after- 
wards agreed  with  the  residuary  legatee,  in  consideration  of 
a  hundred  guineas,  to  act  in  the  executorship,  and  on  his 
dying  before  the  execution  of  the  trust  was  completed,  his 
executors  filed  a  bill  to  be  allowed  that  sum  out  of  the  trust 
money  in  their  hands  :  the  Court  refused  the  claim,  observing, 
that  independently  of  the  executor's  having  died  before  the 
trust  was  executed,  such  bargains  ought  to  be  discouraged, 
as  tending  to  dissipate  the  property  (t).  So  a  surviving 
partner,  being  executor,  is  not  entitled,  without  expressed 
stipulation,  to  any  allowance  for  carrying  on  the  trade  after 
the  testator's  death  (u).  Again,  in  New  v.  Jones  (x),  it  was 
held  by  Lord  Lyndhurst,  C.  B.,  that  if  a  solicitor  or  attorney, 
who  is  an  executor,  does  professional  business  himself  for 
the  benefit  of  the  estate,  he  is  not  entitled  to  be  paid 
his  bill  of  costs  for  such  services  :  it  would  be  placing  his 
interest  at  variance  with  the  duties  he  has  to  discharge  (y). 
Accordingly  in  Moore  v.  Frowd  {z),  Lord  Cottenham  held, 
that  a  trustee,  who  is  a  solicitor,  is  entitled  to  be  repaid 
such  costs,   charges  and  expenses  only  as  he  has  properly 

(t)  Gould    v.    Fleetwood,    3   P.  (u)  Burden   v.   Burden,   1    Ves. 

Wms.  251,  note  (A).    So  in  Ayliffe  &  B.  170.     Stocken  v.  Dawson,  6 

v.  Murray,  Atk.  5S,  two  persons,  Beav.  371.     Nor  is  an  executor  and 

executors  and    trustees    under    a  legatee  of  such  surviving  partner  : 

Will,  would  not  prove  the  Will,  ibid. 

nor  suffer  the  cestui  que  trust  to  (x)  Exchequer,    Aug.    9,    1833. 

take  out  letters  of  administration  The  writer  is  indebted  to  the  kind- 

cum  testamento  annexo,  till  he  had  ness  of  Mr.  Younge,  for  the  note  of 

executed  a  deed,  by  which  he  was  this  decision,  which  is  inserted  in 

to  pay  a  hundred  pounds  to  one  9  Bythewood's   Convey,   pp.  337, 

executor,  and  two  hundred  pounds  338.     It  is  also  reported  in  a  note 

to  the   other,   within   six  months  to  Cradock  v.  Piper,  1  Mac.  &  G. 

after  they  should  have   exhibited  668. 

an  inventory :    Lord    Hardwicke  (?/)  See    also    Willson    v.    Car- 
declared    the    deed    was    unduly  michael,  2  Dow  &  Clark,  51.     1 
obtained,    and     decreed    that    no  Mac.  &  G.  678,  679.     Nicholson  v. 
allowance  should  be  made  for  the  Tutin,  3  Kay  &  J.  159. 
sum    of    100Z.    and   2001.   to   the  (z)  3  Mylne  &  Cr.  45. 
plaintiffs. 
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paid  out  of  his  pocket;  and  that  it  makes  no  difference  in 
this  respect,  that  the  instrument  creating  the  trust  may  have 
directed  that  the  trust  monies  should  be  applied  {inter 
alia)  in  payment  of  all  expenses,  disbursements  and  charges 
to  be  incurred,  sustained  or  borne  by  the  trustee,  in  pro- 
fessional business,  journeys  or  otherwise,  and  that  the  trustee 
might  retain  all  reasonable  costs,  charges  and  expenses 
which  he  might  sustain  or  be  put  unto,  such  costs,  charges 
and  expenses  to  be  reckoned,  stated,  and  paid  as  between 
attorney  and  client.  Again,  in  Collins  v.  Carey  («),  where 
business  relating  to  a  trust  estate  had  been  transacted  by 
two  solicitors  in  partnership,  one  of  whom  was  a  trustee  of 
the  estate,  Lord  Langdale,  M.  R.,  held,  that,  in  passing  the 
accounts  of  the  trustee,  costs  out  of  pocket  alone  could  be 
allowed  (b).     And  the  general  rule,  that  a  trustee  acting  as  Trustee  acting 

, .    .  .         ,  .  .  as  solicitor 

solicitor  in  the  trust  matters  is  merely  entitled  to  costs  out  merely 
of  pocket,  has  been  firmly  established  by  several  subsequent  ^*  e^°oi 
decisions  (c).     And  the  rule  is  not  restricted  to  cases  of  express  pocket: 


(a)  2  Beav.  128. 

(b)  And  the  rule  is  the  same, 
though  the  business  be  done  by  one 
of  the  partners  who  is  not  trustee  : 
Christophers  v.  White,  10  Beav.  523. 

(c)  Fraser  v.  Palmer,  4  Y.  & 
Coll.  515,  coram  Alderson,  B.  1 
Mac.  &  G.  679.  Re  Sherwood, 
3  Beav.  338.  Bainbrigge  v.  Blair, 
8  Beav.  588.  Todd  v.  Wilson,  9 
Beav.  486.  The  costs  in  such 
cases,  of  a  defendant,  are  ordered 
to  be  taxed  as  between  solicitor 
and  client,  without  any  special 
directions  :  York  v.  Brown,  1  Coll. 
260  :  And  under  such  an  order, 
or  under  an  order  to  tax  costs 
generally,  the  Taxing  Masters 
may  take  notice  that  the  solicitor 
is  also  a  trustee,  and  apply  the 
rule  :  Cradock  v.  Piper,  1  Mac.  & 
G.  664.  But  the  rule  does  not 
preclude  an  executor  who  acts  as 

W.E. — VOL.  II. 


solicitor  in  a  cause  in  which  he 
is  a  party  in  his  representative 
character,  from  being  allowed,  as 
against  the  estate,  that  proportion 
of  the  whole  costs  which  his  town 
agent  in  the  cause  was  entitled  to 
receive  :  Burge  v.  Brutton,  2  Hare, 
373.  See  Re  Taylor,  18  Beav. 
165.  And  it  must  be  observed, 
that  the  rule  does  not  disentitle  a 
solicitor,  who  is  a_triistee,  from 
claiming  his  professional  charges 
under  a  special  contract,  nor  under 
a  Will  authorizing  him  expressly 
to  make  such  charges  :  Re  Sher-  j 
wood,  3  Beav.  341.  Christophers 
v.  White,  10  Beav.  524,  by  Lord 
Langdale.  See  also  Broughton  v. 
Broughton,  5  De  G.  M.  &  G.  166, 
by  Lord  Cranworth.  Harbin  v. 
Darby,  28  Beav.  325,  post,  p.  1769. 
Where,  however,  a  testator  by  his 
will  authorised  any  trustee  thereof 
3    K 
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but  not  as  to 
costs  incurred 
in  a  suit  where 
solicitor  acts 
for  himself  and 
co-trustees. 
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trust,  but  applies  to  the  case  of  an  executor  or  trustee,  though 
there  be  no  express  trust  (d).  But  the  rule  does  not  apply  to 
the  costs  incurred  in  a  suit  where  the  solicitor  acts  in  the 
suit  for  himself  and  his  co-trustees  :  In  such  a  case  he  shall 
be  allowed  the  full  costs  which  would  be  properly  chargeable 
by  a  stranger  to  the  trust,  taking  care  that  they  are  not  to  be 
increased  by  his  being  one  of  the  parties  (e).     This  excep- 


who  might  be  a  solicitor,  to  make 
the  usual  professional  or  other 
prcjyer  and  reasonable  charges  for 
all  business  done  and  time  ex- 
pended in  relation  to  the  trusts  of 
the  will,  whether  such  business 
was  usually  within  the  business  of 
a  solicitor  or  not,  it  was  held  that 
the  Taxing  Master  had  power  to 
allow  a  trustee,  who  was  a  solicitor, 
the  proper  charges  for  business  not 
strictly  of  a  professional  nature 
transacted  by  him  in  relation  to  the 
trust  estate  :  Re  Ames,  25  C.  D. 
72.  But  where  the  direction  of  the 
will  was  that  one  of  the  executors 
and  trustees  should  continue  to 
act  as  solicitor  in  relation  to  the 
property  and  affairs  of  the  tes- 
tatrix, and  should  make  his  usual 
professional  charges,  and  that  not- 
withstanding his  acceptance  of  the 
office  of  trustee  and  executor,  he 
should  be  entitled  to  make  the 
same  professional  charges  and  to 
receive  the  same  pecuniary  emolu- 
ments and  remuneration  for  all 
business  done  by  him,  and  all 
attendances,  time,  and  trouble 
given  and  bestowed  by  him  in  or 
about  the  execution  of  the  trusts 
and  powers  of  the  will,  as  if  he 
not  being  himself  a  trustee  or 
executor  were  employed  by  the 
trustee  or  executor,  it  was  held 
that  all  items  which  were  not  of 
a    strictly    professional    character 


ought  to  be  disallowed :  Re  Chappie, 
27  C.  D.  584.  Where  a  solicitor- 
trustee  is  an  attesting  witness  of 
a  will,  a  declaration  that  he  shall 
be  allowed  profit  costs  for  trans- 
acting the  business  of  the  trust 
estate  will  not  entitle  him  to  such 
costs,  the  right  to  take  such  costs 
being  a  beneficial  interest  within 
s.  15  of  the  Wills  Act  :  Re  Barber, 
31  C.  D.  665,  approved  by  the 
Court  of  Appeal  in  Re  Pooley, 
40  C.  D.  1.  Compensation  may, 
in  special  cases,  be  made,  under 
the  authority  of  the  Court,  to  a 
trustee  acting  as  solicitor  in  the 
trust  matters  ;  though  not  by 
allowing  him  to  make  the  usual 
professional  charges ;  Bainbrigge 
v.  Blair,  8  Beav.  588. 

(d)  Pollard  v.  Doyle,  1  Drew.  & 
Sm.  319. 

(e)  Cradockv.  Piper,  17  Sim.  41. 
1  Mac.  &  G.  664.  See  also  the 
observations  of  Lord  Cran  worth 
on  this  case  in  Broughton  v. 
Broughton,  5  De  G.  M.  &  G.  164, 
165,  and  see  Re  Barber,  34  C.  D. 
77,  in  which  case,  Chitty,  J.,  after 
stating  the  rule  as  to  solicitors  not 
being  entitled  to  profit  costs  says  : 
"  Consequently,  if  an  executor, 
being  a  solicitor,  acts  solely  for 
himself  or  acts  for  himself  and 
his  co-trustee  in  the  business  of 
a  trust,  he,  in  the  absence  of  any 
provision   to   the  contrary  in  the 
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tion,  however,  in  favour  of  the  solicitor,  does  not  extend  to  a 
case  where  a  solicitor,  who  is  a  trustee,  acts  in  a  suit  for  him- 


1763 


instrument  creating  the  trust,  is 
not  entitled  to  receive  out  of  the 
trust  estate  profit  costs.  That  is 
the  rule  where  the  business  is 
done  not  in  a  suit  but  out  of 
Court ;  the  same  rule  applies 
where  the  solicitor  does  business 
in  Court,  acting  for  himself  as 
solicitor,  where  he  is  plaintiff  in 
an  action,  and  also  where  he  is 
the  defendant.  He  is  allowed, 
however,  to  act  as  solicitor  for 
■cestuis  que  trustent  in  an  action, 
because  that  is  not  part  of  the 
business  of  the  trust  properly  so 
called,  and  in  cases  where  the 
cestuis  que  trustent  obtain  as  they 
sometimes  do,  in  fact  generally  do, 
out  of  the  trust  estate,  their  costs, 
the  solicitor  who  acted  for  them  is 
not  deprived  of  his  proper  bill  of 
costs  by  reason  of  his  also  being  a 
trustee."  This  cpiestion  of  the 
right  of  a  solicitor-trustee  to 
charge  profit  costs  was  much  con- 
sidered by  the  Court  of  Appeal 
in  the  case  of  Re  Corsellis,  34 
C.  D.  675.  In  that  case  it  was 
held  (1)  that  the  firm  of  the 
solicitor-trustee  was  entitled  to 
profit  costs  made  in  acting  for  the 
trustees  who  were  respondents  to 
an  application  for  maintenance  by 
a  next  friend  on  behalf  of  an 
infant  under  the  summary  pro- 
cedure of  the  Court,  such  costs 
coming  within  the  rule  of  Cradock 
v.  Piper ;  (2)  that  profit  costs 
made  by  the  firm  of  the  solicitor- 
trustee  when  acting  for  a  receiver 
appointed  in  an  administration 
action,  the  solicitor- trustee  being 
the  defendant  in  the  action,  could 


not  be  retained  by  the  firm,  on  the 
principle  that  the  trustee's  interest 
and  duty  conflicted ;  (3)  that 
profit  costs  made  by  preparing 
leases  and  agreements  for  leases  of 
parts  of  the  trust  estate  could 
not  be  retained,  because,  although 
actually  paid  by  the  lessees,  the 
solicitors  were  employed  on  behalf 
of  the  trust  estate  ;  and  (4)  that 
steward's  fees  of  a  manor  which 
formed  part  of  the  trust  estate, 
and  of  which  trustees  had  ap- 
pointed a  partner  in  the  firm 
steward,  might  be  retained,  even 
though  such  fees  were  brought 
into  the  partnership  account.  The 
Court  of  Appeal,  in  this  case, 
while  disapproving  of  the  decision 
in  Cradock  v.  Piper,  expressly 
refused  to  depart  from  a  rule  so 
long  followed,  or  to  fritter  away 
the  decision  by  saying  that  it  only 
applied  to  a  hostile  action.  Cotton, 
L.J.,  in  his  judgment  (p.  681), 
thus  sums  up  the  general  prin- 
ciple :  "  It  is  a  well-established 
rule,  and  one  founded  on  sound 
principles,  that  a  trustee  who  is  a 
solicitor,  cannot  as  a  rule,  make 
any  profits  as  a  solicitor  on  business 
which  is  done  by  himself  or  by  the 
firm  of  which  he  is  a  member  in 
matters  relating  to  the  estate. 
There  is  one  very  obvious  prin- 
ciple which  applies,  namely,  that 
the  trustee  must  discharge  his  duty 
without  making  any  profit  out  of 
it.  If  there  is  business  which  a 
layman  cannot  properly  perform, 
he  may  employ  a  solicitor  to  do 
that  legal  business.  If  it  is 
business  which  a  trustee  in  his 
3  k  2 
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self  alone,  or  by  his  partner  for  bimself  alone  (/),  nor  to  a 
case  of  a  solicitor,  being  a  trustee  and  acting  as  solicitor  for 
himself  and  bis  co-trustees  in  the  administration  of  tbe  trust 
out  of  Court  (g).  And  where  an  executor  and  trustee  under  a 
Will  employs  his  co-trustee,  who  is  a  solicitor,  to  transact 
the  legal  business  of  the  trust,  the  solicitor  is  only  entitled 
to  costs  out  of  pocket  (h). 

Again,  an  agent,  who  is  appointed  executor  of  his  principal, 
is  not  entitled  to  charge  commission  on  business  done  subse- 
quently to  the  testator's  death  (i).  So  an  executor,  who  is 
one  of  a  banking  firm,  cannot  charge  the  ordinary  banker's 
commission  against  his  testator's  estate  (k).  So  an  executor, 
who  acts  as  auctioneer  in  the  sale  of  assets,  is  not  entitled  to 
charge  commission  (I).  But  where  a  testator,  a  victualler, 
directed  his  trade  to  be  carried  on  by  his  executors,  brewers 


position  cannot  be  expected  to  dis- 
charge, such  as  receiving  rents 
from  a  number  of  small  proper- 
ties, he  may  employ  an  agent  to 
collect  those  rents,  but  if  he 
chooses  to  do  work,  he  cannot 
make  a  charge  against  tbe  estate  ; 
that  is  the  rule  as  regards  work 
done  out  of  Court  by  a  trustee, 
whether  acting  for  himself  or  for 
the  other  trustee  as  well.  From 
the  rule  I  have  stated  one  exception 
was  established  by  Cradock  v. 
Piper  :  that  is  to  say,  where  there 
is  work  done  in  a  suit  not  on 
behalf  of  the  trustee,  who  is  a 
solicitor,  alone,  but  on  behalf  of 
himself  and  a  co-trustee,  the  rule 
will  not  prevent  the  solicitor  or 
his  firm  from  receiving  the  usual 
costs  if  the  costs  of  appearing  for 
and  acting  for  the  two  have  not 
increased  the  expense ;  that  is  to 
say,  if  the  trustee  himself  has  not 
added  to  the  expense  which  would 
have  been  incurred   if  he   or  his 


firm  had  appeared  only  for  his  co- 
trustee. For  that  there  is  an 
obvious  reason — that  it  is  not  the 
business  of  a  trustee  although  he 
is  a  solicitor,  to  act  as  solicitor  for 
his  co-trustee.  But  the  exception 
in  Cradock  v.  Piper  is  limited 
expressly  to  the  costs  incurred  in 
respect  of  business  done  in  an 
action  or  a  suit." 

(/)  Lyon  v.  Baker,  5  De  6.  & 
Sm.  622. 

{g)  Lincoln  v.  Windsor,  9  Hare, 
158. 

(h)  Broughton  v.  Broughton,  5 
De  G.  M.  &  G.  160.  2  Sm.  &  G. 
422. 

(i)  Sheriff  v.  Axe,  4  Kuss.  Chanc. 
Cas.  33. 

(k)  Heighington  v.  Grant.  5  M. 
&  Cr.  258,  262. 

(I)  Kirkman  v.  Booth,  11  Beav. 
273.  Nor  if  he  is  a  partner  with 
others,  can  the  partnership  make 
a  charge  :  Matthison  v.  Clarke,  3 
Drewr.  3. 
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and  spirit  merchants,  who  had  been  in  the  habit  of  serving 
him  in  his  lifetime,  and  supplies  were  furnished  for  that 
purpose  by  them,  the  Court  would  not  declare  that  the 
executors  were  entitled  to  receive  the  cost  price  only  for 
these  supplies,  but  directed  an  inquiry  whether  the  supplies 
were  proper,  and  furnished  at  the  ordinary  market  price  (m) . 
So  in  Willis  v.  Kimble  (n),  a  testator  devised  and  bequeathed 
his  freehold  and  leasehold  estate  to  trustees  for  sale,  and 
he  declared,  that  his  trustees  respectively  should  be  entitled 
to  have  and  receive  out  of  the  trust-monies,  all  costs, 
charges,  and  expenses,  fees  to  counsel  and  for  advice,  and 
for  professional  assistance,  and  loss  of  time,  paid,  incurred, 
sustained,  or  occasioned  in  or  about  the  execution  of  the  said 
trusts,  or  in  anywise  relating  thereto  :  One  of  the  trustees 
was  a  land  surveyor,  and  he  superintended  the  manage- 
ment and  sale  of  the  estates  :  And  Lord  Langdale,  M.  R., 
held,  that  he  was  entitled,  upon  the  terms  of  the  Will,  to  a 
compensation  for  loss  of  time.  Again,  it  is  competent  for 
the  Court  to  appoint  an  executor  and  trustee  consignee  with 
the  usual  profits  (o).  And  when  the  Court,  in  its  discretion, 
has  made  such  an  appointment,  and  the  appointment  has 
been  acted  upon,  the  Court  will  not  afterwards  withdraw  its 
sanction  from  it  (i>)- 

It   has   been   holden   that   agents,   being    also    appointed  Commission  on 
executors,  are  not  entitled  to  commission  upon  remittances  fro^indlato 
from   India   to   this  country   by   the   testator,    not   received  this  country 

by  testator. 

until  after  his  death  (q).  The  Courts  of  India,  in  order  to 
induce  proper  persons  to  accept  the  office  of  executor,  at  one 
time  adopted  a  rule,  opposed  to  the  principles  above  stated, 

(m)  Smith  v.  Langford,  2  Beav.  Harrison,  Mosely,  130,  Lord  King 

362.  held,  that  where  a  factor  was  made 

(«,)  1  Beav.  559.  executor,  if  anything  appeared  to 

(o)  Marshall    v.     Holloway,    2  have  been  consigned  to  him  by  the 

Swanst.  432.  testator  in  his  lifetime,  though  it 

( p)  Morison  v.  Morison,  -4  My.  came  to  his  hands  after  his  death, 

-&  Cr.  215.  since  the  executor  acted  as  factor, 

(q)  Hovey  v.  Blakeman,  4  Ves.  he  should  be  allowed  commission 

.596.     However,  in  Scattergood  v.  for  it. 
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by  permitting  an  executor  to  charge  a  commission  upon  the 
amount  of  assets  collected  by  him  in  India.  And  if  assets, 
collected  in  India,  came  to  be  administered,  not  in  India,  but 
by  the  Courts  in  England,  the  Courts  here  were  of  necessity 
bound  to  follow  that  rule  of  policy  which  was  adopted  in  India. 
But  now  by  the  Indian  Act,  No.  II.,  of  1874,  re-enacting 
Act  No.  XXIV.  of  1867,  it  is  provided  by  sect.  56  that  no 
person  other  than  the  Administrator- General,  acting  officially, 
shall  receive  or  retain  any  commission  or  agency  charges  for 
anything  done  as  executor  or  administrator  under  any  probate 
or  letters  of  administration,  or  letters  ad  colligenda  bona 
granted  by  the  Supreme  Court  or  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  since  the  passing  of  Act  No.  VII. 
of  1849,  or  by  either  of  the  Supreme  or  High  Courts  of 
Judicature  at  Madras  and  Bombay,  since  the  passing  of  Act 
No.  II.  of  1850,  or  by  any  Court  of  competent  jurisdiction 
within  the  meaning  of  sections  187  and  190  of  the  Indian 
Succession  Act,  1865,  but  this  enactment  shall  not  prevent 
any  executor  or  other  person  from  having  the  benefit  of  any 
legacy  bequeathed  to  him  in  his  character  of  executor  or  by 
way  of  commission  or  otherwise.  Sections  52 — 55  prescribe 
the  commission  to  which  the  Administrator-General  is 
entitled  (r). 

The  same  exception  to  the  general  rule  was  established 
with  respect  to  the  West  Indies.  The  principle  upon  which 
the  Court  of  Chancery  has  gone,  in  this  respect,  appears  to. 
be  this :  that  the  commission  is  in  the  nature  of  a  remu- 
neration to  a  trustee,  who,  besides  the  usual  trouble  belonging 
to  the  execution  of  his  trust,  has  also  to  undergo  all  the 
inconveniences  arising  from  being  in  a  foreign  country,  and 
conducting  the  business  of  a  merchant  there :  And  although, 
as  it  has  above  appeared,  no  commission  is  allowed  to  a 
trustee  in  this  country  for  what  he  does,  however  laborious 
his  duty  may  be,  yet  inasmuch  as  it  is  of  great  importance 

(?•)  See  a  pamphlet  by  Mr.  tody  and  Preservation  of  the- 
Broughton,  late  Administrator-  Property  in  India  of  Deceased 
General  of  Bengal,  on  "  The  Cus-      Persons." 
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to  get  persons  to  assume  the  character  of  trustees  in  the 
East  and  West  Indies,  therefore,  so  long  as  they  are 
actually  in  the  country  there  discharging  the  duty  of  trustees, 
the  Court  allows  the  commission  (s).  But  no  commission  is 
payable  where  the  remittant  himself  is  actually,  at  the  time 
of  the  remittance,  in  this  country  (t)  :  And  it  should  seem, 
that,  in  order  to  entitle  himself  to  the  commission,  the  party 
must  himself  be  actually  in  the  colony  where  the  remittance 
was  made  :  For  if,  by  any  means,  money,  which  has  not 
been  received  by  him  upon  the  spot  and  remitted  by  him 
from  the  spot  to  this  country,  is  remitted  to  this  country,  it 
appears  to  be  the  settled  rule  of  the  Court  of  Chancery, 
that  the  commission  shall  not  be  allowed  (it).  And  accord- 
ingly, in  Campbell  v.  Campbell  (x),  it  was  held  that  if  an 
executor  in  India  collected  part  of  the  assets  there,  and  then 
came  to  England,  and  had  the  remainder  remitted  to  him  by 
his  agent,  he  was  entitled  to  commission  on  that  part  only 
which  he  had  collected  in  India. 

Generally  speaking,  an  executor  who  has  proved  the  Will,  Allowances  for 
or   a   person   taking   out   letters   of    administration,    cannot  colors  &c 
retire  from  his  duty,  but  must  collect  the  estate  himself  (y). 
However,    an  executor  is  justified  in  having  recourse  to  an 
agent  to  collect  the  assets,  in  cases  where  a  provident  owner 
might  well  employ  a  collector :    and  the  executor  will,  there- 


(s)  1  Moo.  P.  C.  40.  the  trouble  and   responsibility  of 

(t)  4  Ves.  72.     Ibid,  596.  conducting  the  business  of  a  mer- 

(«)  Chambers  v.  Goldwin,  5  Ves.  chant   on  the  island,   is   payable 

834.      Denton   v.    Davy,    1    Moo.  only  to  persons  actually  resident 

P.  C.  15,  32.     In  this  last  case  it  on   the  island,   and   capable    and 

was  holden  by  the  Lords  of  the  willing   to   act    in    the   trusts   of 

Privy    Council,    that    the     com-  the  estate  ;  and  the  commission  of 

mission  of  61.  per  cent,  given  by  51.  per  cent,  given  by  the  same  Act 

the  Jamaica  Act,  24  Geo.  II.  c.  19,  for  receiving  and  remitting  monies 

to     agents,     trustees,     guardians,  can   only  be    claimed  where   the 

executors,   &c,   for    the    manage-  receipts  or  payments  are  actually 

ment   and  disposal   of    the    rents  made  on  the  island, 

and  profits  of  an  estate,  being  in  (x)  13  Sim.  168. 

the  nature  of  a  remuneration  for  (-i/)  Weiss  v.  Dill,  3  M.  &  K.  26. 
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fore,  be  allowed  the  expense  so  incurred,  in  his  accounts  (z). 
Accordingly,  where  a  testator  gave  annuities  to  his  exe- 
cutors for  their  trouble  in  the  execution  of  his  Will,  and 
died  possessed  of  several  houses,  let  at  weekly  rents,  it  was 
held,  that  the  executors  were  justified  in  paying  a  person 
to  collect  the  rents,  and  did  not,  therefore,  lose  their  an- 
nuities (a).  So  if  there  are  assets  in  India,  the  executor 
shall  be  allowed  the  expense  of  an  agent  to  collect  them : 
And,  therefore,  the  Court  will  appoint  a  receiver  in  India  of 
a  testator's  assets,  on  the  application  of  an  executor  resident 
in  England  (b). 

So,  on  one  occasion  (c),  it  was  holden  that,  from  the  nature 
of  the  accounts,  the  executor  was  justified  in  employing  an 
accountant,  and  that  the  expense  ought  to  be  allowed  to  the 
executor. 

Again,  if  an  executor  pays  an  attorney  for  his  trouble  and 
attendance,  in  the  transacting  and  conduct  of  the  testator's 
affairs,    he   ought   to   be   allowed    and    repaid   what   he   so 


(z)  See  Bonithon  v.  Hockmore, 
1  Vern.  316.  Davis  v.  Dendy,  3 
Mad.  170.  See  also  Hopkinson  v. 
Koe,  1  Beav.  180,  in  which  case 
Lord  Langdale,  M.  R.,  held,  that 
the  executors  under  the  circum- 
stances were  justified  in  appointing 
an  agent  to  get  in  the  testator's 
debts,  and  in  allowing  him  a 
salary  for  his  trouble  :  But  the 
costs  of  transferring  funds,  from 
the  name  of  a  testator  into  the 
names  of  the  executors,  were  dis- 
allowed :  And  his  Lordship  held, 
that  the  sum  to  be  allowed  exe- 
cutors for  the  expenses  of  trans- 
ferring a  large  sum  of  money  into 
Court  is  one  guinea  ;  and  extra 
brokerage  was,  therefore,  dis- 
allowed. But  where  an  executor, 
upon  transferring  stock  to  a  lega- 
tee, paid  one-sixteenth  per  cent. 


to  a  stock-broker  for  identifying 
him  (the  executor)  at  the  Bank,  it 
was  held,  that  he  ought  to  be 
allowed  this  payment :  Jones  v. 
Powell,  6  Beav.  418. 

(a)  Wilkinson  v.  Wilkinson,  2 
Sim.  &  Stu.  237.  S.  P.  as  to  an 
administrator,  Trezevant  v.  Frazer, 
Hil.  Term.  1832,  before  Sir  L. 
Shadwell,  V.-C.  So,  even  at  law, 
it  should  seem,  that  an  executor, 
under  a  plea  of  plene  administravit, 
will  be  allowed  the  reasonable 
charges  of  collecting  the  testatov's 
debts  :  Giles  v.  Dyson,  1  Stark. 
N.  P.  C.  32. 

(&)  Cockburn  v.  Raphael,  2  Sim. 
&  Stu.  453  :  But  the  receiver  must 
give  sureties  resident  in  England  : 
Ibid. 

(c)  Henderson  v.  M'lver,  3 
Madd.  275. 
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pays  (d).  But  an  executor  is  not  entitled  to  be  allowed, 
without  question,  the  amount  of  the  bill  of  costs  which  he 
has  paid,  bond  fide,  to  the  solicitor  to  the  trust ;  and  the 
officer  of  the  Court,  without  regularly  taxing  the  bill,  will 
moderate  their  amount  (e).  And  it  may  here  be  observed, 
that  an  executor  will  not  be  allowed  the  charges  of  his  solicitor 
for  doing  things  which  the  executor  ought  strictly  to  do 
himself  (/).  And  therefore,  where  a  solicitor  is  appointed 
executor,  and  is  to  be  at  liberty  to  charge  for  his  professional 
services,  he  is  only  entitled  to  charge  for  services  strictly 
professional,  and  not  for  matters  which  an  executor  ought 
to  do  without  the  intervention  of  a  solicitor,  such  as  for 
attendances,  to  pay  premiums  on  policies,  attending  at  the 
bank  to  make  transfers,  attendances  on  proctors,  auctioneers, 
legatees  and  creditors  (g). 

With  respect  to  the  allowance  of  interest  to  executors  Allowance  of 
upon  sums  advanced  by  them  for  the  purposes  of  their  executor  for 
trust,  it  has  been  held,  that  if  an  executor  borrows  money,  monev 

'  ■"    advanced 

or  advances  it  out  of  his  own  pocket,  to  pay  the  debts  of  his  by  him. 
testator  which  carry  interest,  or  satisfy  some  of  his  testator's 
creditors  who  are  very  importunate  and  threaten  to  bring 
actions,  he  is  entitled  not  only  to  be  paid  in  full  in  priority  to 
the  creditors  (h),  but  also  to  an  allowance  of  interest  for  the 
money  so  advanced  or  borrowed  (?').  It  may  be  observed, 
that  it  is  contrary  to  the  course  of  practice  to  allow  interest 
to  an  executor  on  costs  paid  by  him,  pending  a  suit  regarding 
the  estate  (A;).  Where  interest  is  allowed  on  sums  carrying 
interest,  it  should  be  calculated  from  the  time  of  a  balance 

(d)  Macnaniara  v.  Jones,  Dick.      325. 

■587.     In  Stackpoole  v.  Stackpoole,  (g)  Harbin  v.  Darby,  28  Beav. 

4  Dow.  P.  C.  226,  an  administrator  325. 

was  not  allowed  to  set  off  a  charge  (h)  Spackman  c.  Holland,  2  Gift'. 

for  poundage  alleged  to  have  been  198. 

paid  to  his  agent  in  the  adminis-  (i)  Small  v.  Wing,  5  Bro.  P.  C. 

tration.  72,  Toml.  edit. 

(e)  Johnson  v.  Telford,  3  Euss.  (k)    Gordon   v.    Trail,    8   Price, 
Chanc.  Cas.  477.  416.      Lewis  v.  Lewis,  13  Beav. 

(/ )  Harbin  v.  Darby,  28  Beav.      82. 
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Executor  re- 
ceiving money, 
to  which  he  is 
not  entitled, 
must  refund . 
although  he 
has  paid  it 
away  to 
creditors. 


being  struck  on  the  general  report ;  for,  until  that  time, 
it  cannot  be  ascertained  that  the  executor  had  not  the  money 
in  his  hands  (I). 

In  Pooley  v.  Ray  (m),  a  mortgage  came  to  an  executor  who 
received  the  mortgage-money,  and  paid  it  away  to  his 
testator's  creditors:  Afterwards  it  appeared,  that  the  mort- 
gage had  been  satisfied  in  the  testator's  lifetime :  And  Lord 
Cowper  held,  that  the  executor  must  refund,  although  he 
had  before  paid  the  money  away  in  debts,  which  he  had  not 
otherwise  assets  to  pay,  and  that  he  must  have  his  remedy 
against  such  creditors  as  by  mistake  he  had  paid :  His 
Lordship  observed,  that  "  though  this  might  be  a  hard  case, 
yet  if  the  plaintiffs  had  a  right  to  be  paid  their  money,  which 
they  had  overpaid  on  the  mortgage,  this  right  could  not  be 
overthrown  by  the  defendant,  the  executor,  applying  the 
money  in  any  manner  he  should  think  fit ;  any  more,  than 
if  an  executor  at  law  should  recover  a  debt,  and  pay  the 
testator's  debts  with  it,  and  afterwards  this  judgment 
recovered  by  the  executor  is  reversed  in  error ;  the  executor 
must  restore  the  money  to  the  plaintiff  in  error  ;  and  his 
having  paid  it  away,  in  debts  of  his  testator,  will  not  excuse 
him  from  paying  it  back.  So  in  the  same  manner,  if  there 
were  a  decree  for  the  executor  to  be  paid  a  sum  of  money  by 
the  defendant,  and  the  executor,  having  received  the  money, 
pays  it  away  in  debts,  and  then  the  defendant,  against  whom 
the  executor  had  recovered  the  decree,  brings  an  appeal, 
and  reverses  the  decree ;  the  plaintiff  in  the  appeal  shall  be 
restored  to  the  money." 

This  doctrine  of  Lord  Cowper  was  approved  of  by  Lord 
Alvanley,  in  Pickering  v.  Stamford  (w),  but  his  Lordship 
remarked,  that  it  would  be  otherwise,  if  the  defendant 
had  delayed  the  appeal,  and  willingly  stood  by,  while  the 
executor  paid  away  the  money;  for  that  would  be  drawing 
the  executor  into  a  snare. 


(0  8  Price,  416. 
(m)  1  P.  Wins.  355. 


(»)  2  Ves.  583. 
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It  may  be  proper  in   this   place  to  mention  the   case   of  What  an 
Broun  v.  Spooner  (o).     There  the  executor  gave  an  annuity  be  X^ed^ 
of  501.  to  be  purchased  by  his  executor,  and,  till  purchased,   Wlthunder  a 
directed  him  to  pay  the  annuitant  401.  a-year  :  The  executor,   of  just 
instead  of  purchasing,  paid    50Z.  a-year  from  the  testator's 
rents  :  And  Lord  Thurlow  held,  that  although  the  executor 
was  bound  to   purchase   the   annuity  immediately  after   the 
expiration  of  the  first  year  from   the    testator's  death,  and 
therefore  the  Court  might  charge  him  for  the  overpayment 
from  the  estate,  yet  the  Master,  on  a  general  reference  of  just 
allowances,  could  not  do  so.    So  in  Garland  v.  Littleivood  (p), 
a   case  was   alleged,  on   the   pleading,  to   charge   executors 
for  what  they  might,  but  for  their  wilful  default,  &c,  have 
received  :    At  the  hearing   the   common  accounts  only  were 
directed   against   them ;    The    case   coming   on   for   further 
directions  on  the  Master's  report,  Lord  Langdale,  M.  E.,  held 
that  the  executors  would  not  be  charged  as  for  their  wilful 
default,  &c,  and  that  no  inquiry  could  then  be  directed  on 
the  subject,  although  the  Master's  report  laid  a  foundation 
for  such  an  inquiry. 

Just  allowances  are  now  made  in  any  account  directed  by 
any  order  or  judgment  without  any  direction  for  the  pur- 
pose (q).     Accounts,  on  the  basis  of  wilful  default,  are  still  When  an 
not  made  on  a  common  administration  judgment  or  order  (;•),  be  charged  on 
but  the  principle  laid  down  in  Garland  v.  Littleivood  seems  to  of  wilful^ 
have   been   departed   from.      The   old   practice  was   that   a  default, 
decree  on  the  footing  of  wilful  default  could  not  be  got  except 
at   the   hearing;     now  it   seems,   that   if  wilful   default   is 
charged  in  the  pleadings  and  evidence  of  it  is  adduced,  accounts 
and  enquiries  on  that  footing  may  be  directed  at  any  stage  of 
the  proceedings,  although  the  judgment  at  the  trial  gives  no 
relief  on  that  footing,  provided,  however,  the  claim  to  such 
relief  has  not  been  dismissed  (s). 

(o)  1  Ves.  291.  (r)  Laming  v.   Gee,    10  C.    D. 

(p)  1  Beav.  527.  715. 

(q)  R.  S.  C,  1883,  Ord.  XXXIII.,  («)  Be  Symons,  21  C.  D.  757. 
r.  8. 


1772  Of  Executors'  Accounts.  [Pt.  iv.  Bk.  n. 

By  Order  XXXIIL,  r.  2  of  R.  S.  C.  1883,  it  is  enacted 
that : — "  The  Court  or  a  Judge  may  at  any  stage  of  the  pro- 
ceedings in  a  cause  or  matter,  direct  any  necessary  inquiries 
or  accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  further  relief  sought 
for  or  some  special  issue  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner." 

This  section  does  not  enable  a  Judge  to  make  an  order 
against  an  executor  or  administrator  on  the  footing  of  wilful 
default  either  at  the  hearing  or  at  any  subsequent  time, 
unless  wilful  default  has  been  pleaded;  but  where  wilful 
default  has  been  alleged  and  a  case  is  made  for  it  on  the 
pleadings,  an  account  on  the  footing  of  wilful  default  can  be 
directed  either  at  the  hearing  or  trial  of  the  action  or  at  any 
subsequent  stage  (t). 

If  wilful  default  has  not  been  charged  in  the  pleadings  and 
in  the  course  of  the  inquiries  directed  a  case  of  wilful  default 
is  disclosed,  it  would  seem  that  by  the  leave  of  the  Court 
fresh  proceedings  may  be  taken  charging  wilful  default  in  the 
same  way  in  which,  under  the  old  practice,  a  supplemental 
bill  could  be  filed  (u). 

(t)  Barber  v.  Mackrell,  12  C.  D.  (u)  Laming  v.    Gee,   10  C.  D. 

534,  538,  per  Fry,  J.     See  also  Job  715.     And  see  Dowse  v.  Gorton 

v.  Job,  6  C.  D.  562,  as  explained  in  [1891],  A.  C.   190,  204,  per  Lord 

Mayer  v    Murray,   8  C.   D.  424.  Macnaghten. 
Re  Symons,  21  C.  D.  757. 
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PAET     THE     FIFTH 

OF    REMEDIES. 


BOOK    THE    FIRST. 

OF   REMEDIES    FOR   EXECUTORS   AND    ADMINISTRATORS. 

J.N  a  previous  part  of  this  Treatise  (a),  there  has  been 
occasion  to  investigate,  what  rights  of  action  are  comprised 
in  the  estate  of  an  executor  or  administrator  :  It  remains  to 
consider  the  remedies  by  which  those  rights  may  be  enforced. 
It  has  been  thought  desirable  in  the  following  four  chapters 
to  keep  the  former  headings  "  At  Law  "  and  "  In  Equity." 


CHAPTER   THE   FIRST. 


OF    REMEDIES    FOR   EXECUTORS   AND    ADMINISTRATORS   AT 

LAW. 

It  must  be  observed,  in  the  commencement  of  this  subject,  instances 

,  •,  l  t      •    •   l      i  where  the 

that  there  are  some  cases  where  an  executor  or  administrator,  executor  has 
although  he  has   an   interest   in   a  chose  in   action,  is  not  not  i]\Q 

cw-uij^    to  remedy. 

entitled  to  the  remedy :  Thus,  where  one  of  two  joint 
obligees,  covenantees,  or  partners  dies,  the  action  on  the 
contract  must  be  brought  in  the  name  of  the  survivor,  and 
the  executor  or  administrator  of  the  deceased  cannot  be 
joined,  nor  can  he  sue  separately :  For  example,  two  joint- 
merchants  appoint  a  person  to  be  their  factor  :  one  dies, 
leaving  an  executor ;   this  executor  and  the  survivor  cannot 

(a)  Ante,  p.  693,  et  seq. 
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join  in  an  action  against  the  factor ;  for  the  remedy  survives, 
though  not  the  duty;  and  therefore,  on  the  recovery,  the 
survivor  must  be  accountable  to  the  executor  for  that  (6). 
And  the  general  rule  is  that  though  the  right  of  a  deceased 
partner  devolves  on  his  executor  (c),  yet  the  remedy  survives 
to  his  companion,  who  alone  must  enforce  the  right  by  action, 
and  will  be  liable,  on  recovery,  to  account  to  the  executor  or 
administrator  for  the  share  of  the  deceased  (d). 

Again,  where  two  have  the  legal  interest  in  the  per- 
formance of  a  contract,  though  the  benefit  be  only  to  one  of 
them,  the  remedy  survives,  upon  the  death  of  the  latter,  and 
the  executor  or  administrator  of  the  deceased  cannot  be  made  a 
party,  or  sue  separately :  Thus,  in  Anderson  v.  Martindale  (e), 
there  was  a  covenant  to  and  with  A.,  his  executors,  adminis- 
trators, and  assigns,  and  to  and  with  B.  and  her  assigns,  to 
pay  an  annuity  to  A.,  his  executors,  &c,  during  B.'s  life : 
and  it  was  held,  that  this  was  a  joint  covenant  to  A.  and  B., 
in  which  they  had  joint  legal  interest,  although  the  benefit 
was  for  A.  only;  and  that  therefore,  on  the  death  of  A.,  the 
right  of  action  survived  to  B.,  and  A.'s  administrators  could 
not  sue  on  the  covenant  (/). 

It  follows,  that  where  a  contract  is  made  jointly  with 
several  persons,  and  they  all  die,  the  executor  or  adminis- 
trator of  the  survivor  alone  can  sue,  and  the  personal  repre- 
sentatives of  those  who  died  before  him  cannot  be  joined. 

But  if  the  interest  of  the  covenantees  is  several,  and  one 
of  them  dies,  his  executor  may  maintain  a  separate  action 
on  the  covenant,  notwithstanding  the  other  covenantee  be 
living  :  And  if  the  interest  be  several,  it  shall  make  no 
difference  that  the  language  of  the  covenant  is  joint :   Thus, 

(b)  Martin  v.  Cramp,  2  Salk.  225,  by  Dampier,  J.  2  Saund.  117, 
444.  note  to  Coryton  v.   Litheby.      It 

(c)  Ante,  pp.  570,  734.  appears,  therefore,  that  the  case  of 
(rf)  Martin  v.    Crump,   1    Lord       Hall  v.  Huffam,  2  Lev.  118,  is  not 

Raym.  340.      Kemp  v.  Andrews,  law. 

Carth.  171.     Golding  v.  Vaughan,  (e)  1  East,  497. 

2  Chit.  Rep.  437,  per  cur.     Rex  v.  (/)  See   Barford  v.  Stuckey,  2 

Collectors  of  Customs,  2  M.  &  S.  Brod.  &  Bingh.  333. 
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in  Withers  v.  Bircham  (g),  by  deed  reciting  the  grant  of  two 
distinct  annuities  to  A.  and  B.  during  the  life  of  the  grantors 
and  the  survivor,  it  was  witnessed,  that  C.  covenanted  with 
A.  and  B.  and  their  executors,  to  pay  the  annuities,  or  either 
of  them,  when  the  grantors  should  make  default  in  payment : 
A.  died :  And  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that  the 
annuity  granted  to  A.  being  in  arrear,  his  executor  might 
maintain  an  action  against  C. 

On  the  other  hand,  wherever  the  interest  of  the  cove- 
nantees is  joint,  the  rule  of  survivorship  above  stated  will 
be  enforced,  although  the  covenant  be  in  terms  joint  and 
several (h) . 

The  rule  is  the  same  with  respect  to  remedies  in  form 
ex  delicto  as  those  in  form  ex  contractu :  Therefore,  if  one  or 
more  of  several  parties  jointly  interested  in  property,  at  the 
time  an  injury  was  committed,  is  dead,  the  action  must  be 
in  the  name  of  the  survivor,  and  the  executor  or  adminis- 
trator of  the  deceased  cannot  be  joined,  nor  can  he  sue 
separately  (i). 

By  the  37th  section  of  the  stat.  6  &  7  Vict.  c.  73,  it  is  Executor  of 

solicitor 

enacted  that  no  action  shall  be  brought  by  any  attorney  or  bringing 

!•    •■  7j7-  ±  7      ■     •    i      x  •  action  mix 

solicitor,  or  by  their  executors,  administrators,  or  assignees,  llis  bi|j . 
for  the  recovery  of  any  fees,  &c,  until  the  expiration  of  one 

month  after  the  delivery  of  a  bill,  &c,  and  upon  the  applica-  taxation  of  bill 

tion  of  the  party  chargeable  (A.)  with  the  bill  delivered,  the  solicitor! 

(cj)  3  B.  &  C.  254.     See  "White  covenantors. 

v.  Tyndall,  13  A.  C.  263,  in  which  (h)  See  the  authorities  cited  in 

the  House  of  Lords  refused  to  treat  the  note  to  Eccleston  v.  Clipsham, 

a  joint    covenant    in    a    lease   as  1  Saund.  154.     See  also  3  B.  &  C. 

several,  merely  because  the  demise  256  ;    and    Lane    v.    Drinkwater, 

was  to  two  as  tenants  in  common.  1  Cr.  M.  &  R.  599. 

And  Lord  Fitzgerald  pointed  out  (i)  Ante,  p.  734. 

that  the   rule  that  the  covenant  (k)  The  personal  representative 

shall  he  measured   and  moulded  of  the  party   chargeable,   though 

according  to  the  interest  of  the  not  named,   may  also    make   the 

covenantees  had  no  application  to  application  :  Jefferson  v.  Warring- 

the   case  of  separate  interests  in  ton,  7  M.  &  W.  137. 
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bill  and  the  attorney's  or  solicitor's,  or  his  executor's  or 
administrator's,  or  assignee's  demand  thereon,  may  be 
referred  to  be  taxed ;  and  if  the  bill,  when  taxed,  be  less  by 
a  sixth  part  than  the  bill  delivered,  then  the  attorney,  his 
executor,  administrator,  or  assignee,  shall  pay  the  costs  (/). 

By  sect.  38  where  any  person,  not  the  party  chargeable, 
shall  be  liable  to  pay  or  shall  have  paid  the  bill,  he  or  his 
personal  representative  may  apply  to  have  it  taxed  just  as  if 
the  application  were  made  by  the  party  chargeable. 
Parties.  If  there  are  several  executors  or  administrators,  they  must 

all  join  in  bringing  actions  (m),  though  some  be  within  the 
age  of  seventeen  years  (ri),  or  have  not  proved  the  Will  (o). 
Where,  however,  an  executor  renounces  probate,  or,  being 
cited  to  take  probate,  does  not  appear,  his  rights  in  respect  of 
the  executorship  shall  wholly  cease,  and  the  representation  of 
the  testator  devolve  as  if  he  had  not  been  appointed  (p),  and 
he,  therefore,  need  not  be  a  plaintiff.  Nor  is  an  absconding 
executor  a  necessary  party  (q). 

But  if  one  alone  of  several  executors  or  administrators 
brought  an  action  either  in  form  ex  contractu  or  ex  delicto, 
the  defendant  could  formerly  only  take  advantage  of  it  by 
pleading  in  abatement  (r). 

(!)  If  a  solicitor   dies  pending  (?•)  1  Saund.  291, 1,  note.  Tuckey 
an  order  for  taxation,  the  proceed-  v.  Hawkins,  4  C.  B.  655.     Appa- 
ings  may  be  revived  by  trie  client  rently,  since  the  Judicature  Act, 
against  the  solicitor's  representa-  the  only  mode  of  taking  the  objec- 
tives  by   an  ex  parte   order  :    Re  tion  of  non-joinder  of  one  of  seve- 
Nicholson,    29    Beav.    665  ;    and  ral  executors  as  a  plaintiff,  is  by 
they  may,  in  the  same  way,  revive  taking  out  a  summons  to  add  the 
the  proceedings  against  the  client :  executor  as  a  plaintiff  :    Werder- 
Re  Waugh,  ibid.  666.  man  v.  Societe   Generale   d'Elec- 
(m)  Bro.  Exors.  88.  tricite,  19  CD.  246.     The  objec- 
(n)  Smith  v.  Smith,  Yelv.  130.  tion  cannot  be  raised  by  plea  in 
(o)  Brookes  v.  Stroud,  1  Salk.  3.  abatement   or  by   demurrer,   and 
(p)  20  &  21  Vict.  c.  77,  s.  79.  the  Court  will  never  dismiss  an 
21  &  22  Vict.  c.  95,  s.  16.  action  for  want   of    parties.      In 
(</)  Drage  v.  Hartopp,  28  C.  D.  some  cases,  if  a  person  who  ought 
414.     As  to  parties  generally,  see  to  be  a  plaintiff  refuses,  the  Court 
K  S.  C.  1883,  0.  XVT.  wiU  make  him  a  defendant :  Van 
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Now  by  R.  S.  C.,  1883,  Orel.  XXI.  r.  20,  no  plea  or  defence 
shall  be  pleaded  in  abatement,  and  by  Ord.  XVI.  r.  11,  "No 
cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder 
or  nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or 
matter  deal  with  the  matter  in  controversy  so  far  as  regards 
the  rights  and  interests  of  the  parties  actually  before  it.  The 
Court  or  a  Judge  may  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party,  and  on  such 
terms  as  may  appear  to  the  Court  or  a  Judge  to  be  just,  order 
that  the  names  of  any  parties  improperly  joined,  whether  as 
plaintiffs  or  defendants,  be  struck  out,  and  that  the  names  of 
any  parties,  whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter  be  added.  No  person  shall  be  added 
as  a  plaintiff,  suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaintiff  under  any  disability,  without  his  own  consent  in 
writing  thereto." 

It  must  be  observed  that  if  one  executor  of  several  alone 
sell  goods  of  the  testator,  he  alone  may  maintain  an  action 
for  the  price,  not  naming  himself  executor  (s).  So  if  goods 
be  taken  out  of  the  possession  of  one  of  several  executors, 
he  may  sue  alone  to  recover  them  (t).  And,  generally,  if 
one  executor  alone  contracts  on  his  own  account  alone,  he 
must  sue  alone  on  such  contract,  notwithstanding  the  money 
recovered  will  be  assets  («). 

It  is  clear  that  two  out  of  three  co-executors  may  recover 
lands  of  their  testator  in  ejectment  on  a  joint  claim  (x). 

Formerly,  though  the  plaintiff  sued  as  executor  or  adminis-  Process 

Gelder  &  Co.  v.  Sowerby  Bridge,  Brassington  v.  Ault,  2  Bingh,  177. 
&c,  44  C.  D.  374.    Fairclough  v.  (t)  Godolph.  uhi  supra.    Wentw. 

Marshall,  4  Ex.  D.  37.     As  to  the  Oft'.  Ex.  ubi  supra. 
old    practice,   see   8th   edition   of  (u)  Heath  v.  Chilton,  12  M.  & 

this  Work,  p.  1875,  note  (r).  W.  632.     Ante,  p.  765. 

(s)  Godolph.   Pt.  2,  c.  16,  s.  1.  (x)  Doe  v.  Wheeler,  15  M.  &  W. 

Wentw.   Off.   Ex.   224,  14th  edit.  623. 

W.E. — VOL.    II.  3    L 
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trator,  the  writ  of  summons  need  not  have  stated  his  special 
character.  But  K.  S.  C,  1883,  Order  III.  r.  4,  provides 
that  if  the  plaintiff  sues,  or  the  defendant  or  any  of  the 
defendants  is  sued,  in  a  representative  capacity,  the  indorse- 
ment of  claim  shall  show  in  what  capacity  the  plaintiff  or 
defendant  sues  or  is  sued.  And  Order  XVI.  r.  8,  provides 
that  "  Trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or  estate 
of  which  they  are  trustees  or  representatives,  without  joining 
any  of  the  persons  beneficially  interested  in  the  trust  or 
estate,  and  shall  be  considered  as  representing  such  persons ; 
but  the  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings, order  any  of  such  persons  to  be  made  parties 
either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  "  (y). 

By  E.  S.  C.  1883,  Orel.  XVIII.  r.  5,  it  is  enacted  that, 
"  Claims  by  or  against  an  executor  or  administrator  as  such 
may  be  joined  with  claims  by  or  against  him  personally,  pro- 
vided the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  sues  or  is  sued  as  executor  or  administrator." 

Every  action  brought  by  an  executor  or  administrator, 
where  the  cause  of  action  accrues  in  the  time  of  the  deceased, 
must  be  brought  in  his  representative  capacity  (z).  But  where 
the  cause  of  action  accrues  after  the  death  of  the  testator  or 


(y)  Where  an  administration 
order  lias  been  made,  the  Judge 
of  the  Chancery  Division  in  whose 
Court  such  administration  is  pend- 
ing may  order  the  transfer  to  him- 
self of  any  cause  or  matter  pending 
in  any  other  Court  or  Division 
brought  by  or  against  the  execu- 
tors or  administrators  of  the  tes- 
tator or  intestate  whose  assets  are 
being  administered  :  E.  S.  C.  1883, 
Ord.  XLIX.  r.  5.  In  Chapman  v. 
Mason,  40  L.  T.  678,  it  was  decided 


that  an  action  in  another  Division 
against  an  executor  will  not  be 
transferred  under  this  rule  if  he 
is  to  be  deemed  personally  liable  : 
but  in  Be  Timms,  26  W.  E.  692, 
the  action  was  ordered  to  be  trans- 
ferred, with  liberty  to  continue  it 
in  the  Chancery  Division. 

(»)  1  Saund.  112,  note  to  Dean 
of  Bristol  v.  Guyse.  Com.  Dig. 
Pleader  (2  D.  1).  Gallant  v. 
Bouteflower,  3  Dougl.  36,  by 
Duller,  J. 
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intestate,  the  executor  or  administrator  may  sue  as  such,  or 
not,  at  his  option  (a).  Thus,  there  has  already  been  occasion 
to  show  (&),  that,  in  respect  of  injuries  done  to  the  goods  and 
chattels  of  the  testator,  after  his  death,  the  executor  has  his 
option,  either  to  sue  in  his  representative  capacity  or  to  bring 
the  action  in  his  own  name  and  in  his  individual  character. 
So  it  has  already  appeared,  with  respect  to  contracts  made 
with  the  executor  or  administrator  in  that  character,  that  the 
same  option  exists,  wherever  the  money  recovered  will  be 
assets  (c). 

It  was  formerly  necessary  for  an  executor  when  he  declared  Profert  of 

i  i  ■  •  •*       ,.    ,i        i    .,,  letters  of  ad- 

as  such,  to  make  a  projert  in   curia    ot  the  letters  testa-  ministration 
mentary  :  and  for  an  administrator  to  make  a  profert  of  the  orProbate 

J  '  l     j  unnecessary 

letters  of  administration  with  a  statement  of  the  grant  of  the   since  the 

/in        Common  Law 

latter.      But   by  the  Common  Law  Procedure  Act    (1852),  Procedure 
s.   55,  "It  shall   not  be  necessary  to  make  profert  of  any 
deed  or  other  document   relied   on    in  any  pleading,  and  if 
profert    shall    be    made,    it   shall   not    entitle    the    opposite 
party  to  crave  oyer,  or  set  out  upon  oyer  such  deed  or  other  oyer 

-,  .   , ,  abolished : 

document. 

Before  the  law  was  thus  altered,  if  an  executor,  declaring 
as  such,  made  profert  of  the  letters  testamentary,  not  having, 
in  fact,  at  that  time  obtained  probate,  the  defendant,  in 
order  to  raise  the  objection,  must  have  demanded  oyer  ;  for  if 
he  had  pleaded  that  the  plaintiff  never  was  nor  is  executor 
in  manner  and  form  as  alleged  in  the  declaration,  the  plain- 
tiff would  have  succeeded  on  this  issue,  if  he  had  obtained 
probate  at  any  time  before  the  trial  (d) ;  but  by  demanding 
oyer,  the  defendant  made  it  impossible  for  the  plaintiff  to 
proceed,  till  he  could  produce  the  probate.  The  alteration 
of  the  law  as  to  profert  and  oyer,  has  rendered  this  course 
impracticable  ;  and  it  may  place  a  debtor  to  the  deceased 
in   a    situation   of  some   hardship    and   difficulty,    if  he   is 

(a)  3  Dougl.  36,  by  Buller,  J.  346.     Moseley  v.  Rendell,  L.  R.  6 

(6)  Ante,  p.  761  et  seq.  Q.  B.  338. 

(c)  Ante,  p.  762  et  seq.     See  also  (d)  Thompson  v.  Reynolds,  3  C. 

Abbott  v.  Parfitt,  L.  R,  6  Q.  B.       &  P.  123.     See  ante,  p.  251. 

3  l  2 
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sued  for  the  debt  by  one  assuming  to  be  the  executor  of 
the  creditor,  but  who  has  not  proved  the  Will.  For  if  the 
debtor  pays  the  debt  into  Court,  he  may  be  paying  it  to  one 
who  perhaps  may  never  acquire  a  title  to  it  by  obtaining 
probate,  and  so  be  forced  to  pay  it  over  again  :  On  the 
other  hand,  if  he  pleads  ne  unques  executor,  and  goes  to 
trial  of  an  issue  joined  on  that  plea,  and  the  plaintiff  has 
obtained  probate  in  the  meantime,  it  will,  by  relation,  sustain 
the  plaintiff's  title  to  maintain  the  action,  and  the  debtor  will 
have  to  pay  all  the  costs  of  the  suit ;  though  he  has  never 
disputed  the  debt  and  always  been  willing  to  pay  it,  if  he 
could  ascertain  the  person  who  was  authorized  to  receive  it. 
In  order,  therefore,  to  protect  a  defendant  under  such  circum- 
stances, the  Court,  on  its  being  shown  that  the  plaintiff,  who 
has  declared  or  claims  as  executor,  has  not  obtained  probate, 
will  stay  proceedings  until  probate  shall  have  been  taken  out 
and  a  reasonable  time  has  elapsed  after  it  shall  have  been 
submitted  to  the  inspection  of  the  defendant  (e). 
Set-off.  By  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  "  A  defendant  in  an  action 

may  set  off,  or  set  up  by  way  of  counterclaim  against  the 
claims  of  the  plaintiff,  any  right  or  claim,  whether  such  set- 
off or  counterclaim  sound  in  damages  or  not,  and  such  set-off 
or  counterclaim  shall  have  the  same  effect  as  a  cross  action, 
so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and  on  the  cross  claim." 
But  this  rule  gives  no  right  of  set-off  where  none  existed 
before  the  passing  of  the  rule  (/).  And  the  cases  on  the 
repealed  statutes  of  set-off  (2  Geo.  II.  c.  22,  s.  13 ;  8 
Geo.  II.  c.  24,  s.  4),  which  enacted  that  where  either  party 
sues  or  is  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other,  would  seem 
still  to  be  applicable,  except  in  so  far  as  they  conflict  with  the 

(e)  Webb  v.  Adkius,   14  C.  B.       294 
401.     Tarn  v.  Commercial  Bank-  (/)  Re  Milan  Tramways  Co.,  22 

ing  Co.  of  Sydney,  12  Q.  B.  D.       C.  D.  122.     25  C.  D.  587. 
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rules  of  Equity.  These  cases  have  established  that  in  an 
action  by  an  executor  in  his  own  name  to  recover  money  clue 
to  the  testator  in  his  lifetime  and  received  by  the  defendant 
after  his  death,  the  defendant  cannot  set  off  a  debt  due  to 
him  from  the  testator  (g)  :  And  the  same  rule  holds  where 
the  plaintiff  claims,  as  executor,  for  a  debt  due  after  the 
death  of  the  testator  (h).  Again,  if  a  stranger  receives  rent 
due  to  the  testator  in  his  lifetime,  and  afterwards,  by  desire 
of  the  tenant  in  possession,  pays  the  demand  of  ground  rent, 
due  at  the  same  time,  for  the  same  premises,  he  may  deduct 


(g)  Sliipman  v.  Thompson, 
Willes,  103.  Tegetmeyer  v.  Lum- 
ley,  25  G.  3,  B.  R.,  reported  in 
Durnford's  note  to  Hutchinson  v. 
Sturges,  Willes,  264.  So  it  was 
held,  by  Romilly,  M.  R,  that 
where  a  creditor  had  purchased 
part  of  the  intestate's  goods  from 
his  administrator,  he  could  not 
set  off  the  price  against  a  debt 
due  to  him  from  the  intestate  at 
his  decease  :  Lambarde  v.  Older, 
17  Beav.  542.  Wrout  v.  Dawes, 
25  Beav.  369. 

(h)  Kilvington  v.  Stevenson, 
cited  by  Erskine  from  Yates'  MS. 
in  Tegetmeyer  v.  Lumley,  ubi 
supra.  Schofield  v.  Corbett,  11 
g.  B.  779.  Rees  v.  Watts,  11  Exch. 
410,  affirming  Watts  v.  Rees,  9 
Exch.  696,  and  overruling  Mardall 
v.  Thellusson,  18  Q.  B.  857.  See 
also  6  E.  &  B.  976.  These  decisions 
turned  on  the  terms  of  the  stat. 
2  Geo.  II.  c.  38.  The  rule  that 
a  creditor  of  a  testator  cannot  set 
off  a  debt  due  to  him  from  the 
testator  against  a  debt  that  became 
due  from  him  to  the  executor  of 
the  testator  is  the  same  in  equity  : 
Hallett  v.  Hallett,  13  C.  D.  232. 
Lambarde  v.  Older,  17  Beav.  542. 
Thus    where    G.   died    insolvent, 


having  mortgaged  an  estate  for  his 
own  life  to  secure  an  annuity 
granted  by  himself  for  his  own 
life,  and  had  also  mortgaged  a 
policy  on  his  own  life  to  the  same 
mortgagees,  to  secure  a  sum  of 
4,000J.,  and  after  the  death  of  G. 
the  mortgagees  received  in  respect 
of  the  policy  a  sum  more  than 
sufficient  to  satisfy  the  amount 
secured  on  the  policy,  it  was  held 
that  the  mortgagees  had  no  right 
to  set  off  the  balance  against  the 
executor  in  respect  of  arrears  of 
the  annuity  :  Re  Gregson,  36  C.  D. 
223.  The  Judicature  Act,  by  giv- 
ing defendants  a  right  to  counter- 
claim, does  not  enable  a  defendant 
who  has  had  notice  of  an  adminis- 
tration suit  to  rely,  in  the  shape  of 
a  counterclaim,  on  such  set-off, 
since  under  the  provisions  of  stat. 
23  &  24  Vict.  c.  38,  s.  14,  the 
Court  of  Chancery  would  have  re- 
strained an  action  in  respect  of  it, 
and  all  proceedings  by  the  defen- 
dant on  the  counterclaim  would 
consequently  be  stayed  by  the 
Court  of  the  Division  of  the  High 
Court  of  Justice  in  which  the 
action  is  brought.  Newell  v. 
National  and  Provincial  Bank  of 
England,  1  C.  P.  D.  496. 
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such  payment  in  an  action,  by  the  executor,  for  the  rents 
received;  but  he  cannot  deduct  a  payment  of  ground  rent 
arising  after  the  death  of  the  testator  (i). 

In  Henderson  v.  Henderson  (k),  an  action  was  brought  on 
a  decree  on  the  equity  side  of  the  Supreme  Court  of  New- 
foundland, awarding  a  sum  of  money  to  be  paid  by  the 
defendant  to  the  plaintiff;  and  the  defendant,  by  his  plea, 
after  alleging  that  the  plaintiff  had  sued  in  the  Supreme 
Court,  as  the  representative  of  a  deceased  person,  proceeded 
to  rely  on  a  set-off  for  debts  due  from  the  deceased,  or  his 
estate,  to  the  defendant :  And  it  was  held  that  this  plea  was 
bad ;  because  the  plaintiff  was  now  suing  in  his  own  right, 
and  the  defence,  if  available  at  all,  was  one  which  ought  to 
have  been  made  in  the  Supreme  Court. 

There  is  no  right  either  at  law  or  in  equity  to  deduct  a 
loss  on  a  policy,  underwritten  by  a  testator  with  a  broker, 
from  the  amount  due  to  the  executors  for  premiums  from  the 
same  broker  (l). 

Neither  can  a  defendant  set  up  by  way  of  counterclaim 
against  the  claim  of  the  plaintiff  suing  only  in  a  distinct 
personal  character  claims  against  him  personally  and  also 
as  an  executor  (m),  since  Ord.  XVIII.  r.  5  (»)  does  not  apply 
to  a  counterclaim. 

Under  J.  A.  1873,  sec.  24,  the  Court  will  give  effect  to 
equitable  defences  and  grant  relief  on  equitable  grounds,  and 
although  the  rule  was  as  fully  established  in  equity  as  at  law, 
that  demands  due  in  different  rights  cannot  be  set  off, — the 
principle  being,  that  one's  money  shall  not  be  applied  to  pay 
another  man's  debts, — yet  a  Court  of  Equity  would  have  regard 
to  the  beneficial  ownership  of  the  debts,  and  would  give  effect 
to  the  right  of  set-off  accordingly,  notwithstanding  any  techni- 
cal difficulties  as  to  forms  of  action  or  the  like  (o).     In  Jones 

(i)  Wilkinson  D.Cawood,  3  Anstr.  C.  P.  D.  28. 
905.  (w)  Ante,.-p.  1778. 

(k)  6  Q.  B.  288.  (o)  Jones  v.  Mossop,  3  Hare,  568. 

(1)  Beckwith  v.  Bullen,  8  E.  &  See  also  Baillie  v.  Edwards,  2  H. 

B.  683.  L.  C.  74. 

(m)  Macdonald  v.  Carin^ton,  4 
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v.  Mossop  (oo),  where  A.  was  indebted  on  bond  to  B. :  B. 
died,  leaving  C.  his  sole  next  of  kin,  who  obtained  letters  of 
administration  of  his  estate  :  The  estate  of  B.,  after  all  debts, 
&c,  were  paid,  left  a  clear  residue  exceeding  the  amount  of 
the  bond  debt :  A.  became  surety  for  C.  by  joining  in  pro- 
missory notes  :  C.  became  an  insolvent  debtor,  and  A.  was 
compelled  to  pay  the  notes :  C.  died,  and  then  the  assignee 
under  his  insolvency  took  out  letters  of  administration  de 
bonis  non  of  B.,  and  sued  A.  on  the  bond ;  it  was  held,  that 
A.  might  set  off  the  sums  which  he  had  been  compelled  to 
pay  as  surety  for  C.  against  the  bond  debt  (p).  But  this 
case  was  decided  on  a  clear  admission  by  the  defendant  that 
the  bond  had  become  legally  and  equitably  the  property  of  C, 
that  he  had  become  the  beneficial  owner,  and  it  was  that 
beneficial  ownership  which  had  become  vested  in  the  assignee 
in  his  insolvency  (q). 

The  only  exception  which  equity  has  introduced  into  the 
principle  of  a  legal  set-off,  is  when  the  money  is  really  and 
truly  the  property  of  one  man  in  the  name  of  another,  not 
when  the  result  of  taking  the  accounts  would  be  to  show  that 
the  ultimate  balance  would  be  his  property.  Therefore,  where 
an  executorship  account  was  kept  with  bankers  in  the  joint 
names  of  two  executors,  and  one  of  the  executors,  who  was 
residuary  legatee  under  the  Will,  kept  another  account  of  his 
own  with  the  bankers,  and  the  bankers  filed  a  liquidation 
petition,  and  at  that  time  there  was  a  balance  standing  to  the 
credit  of  the  joint  account,  but  the  other  account  was  over- 
drawn, it  was  held  that  the  one  account  could  not  be  set  off 
against  the  other  in  the  liquidation  of  the  bankers  (r). 

{oo)  3  Hare,  568.  fit  of  it  could  show  some  equitable 

(p)  It   must    not,   however,   be  grounds  for  being  protected  against 

understood  that  the  mere  existence  his  adversary's  demand  :    Rawson 

of  cross-demands  was  sufficient  to  v.  Samuel,  1  Craig  &  Ph.  161,  178. 

constitute  an  equitable  set-off  as  (q)  See  per  James,  L.  J.,  in  Ex 

contradistinguished  from  the  set-  parte  Morier,  12  C.  D.  491,  497. 

off  at  law.     It  will  be  found  that  (r)  Ex  parte  Morier,    12  C.   D. 

this  equitable  set-off  exists  in  cases  491. 

where  the  party  seeking  the  bene- 
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In  Bailey  v.  Finch  (s),  where  a  bank  stopped  payment  and 
the  trustee  brought  an  action  against  a  customer  to  recover 
the  amount  for  which  his  account  was  overdrawn,  the  customer 
was  allowed  to  set  off  a  sum  due  to  him  on  an  account  which 
he  had  opened  as  executor  but  to  which  as  residuary  legatee 
he  was  beneficially  as  well  as  legally  entitled.  But  in  this  case 
there  was  a  legal  right  of  set-off  because  both  the  accounts 
were  the  accounts  of  one  person  and  at  law  there  was  a  right 
of  set-off,  and  it  was  attempted  to  preclude  that  right  by  the 
fact  that  one  of  the  accounts  had  been  opened  in  the  name  of 
the  customer  as  executor.  There  was  a  legal  right  to  set-off, 
and  the  question  was  whether  there  was  a  sufficient  equitable 
ground  for  preventing  the  legal  right  from  taking  effect. 

In  Bridges  v.  Smyth  (t),  the  Court  of  Common  Pleas  held, 
that  a  judgment  for  the  plaintiff  in  that  Court  might  be  set 
off  against  a  judgment  for  the  defendant  in  the  King's  Bench, 
although  the  plaintiff  was  dead  and  the  judgment  was  assets 
in  the  hands  of  her  administrator  :  In  that  case,  Mrs.  Bridges 
had  judgment  against  Miss  Smyth  in  the  Common  Pleas,  in 
two  actions,  to  the  amount  of  816L  15s. ;  and  Mrs.  Bridges 
dying  after  the  judgments  were  entered  up,  Frowd,  her 
attorney,  who  claimed  to  be  a  judgment  creditor,  had  taken 
out  letters  of  administration  :  Miss  Smyth  had  a  judgment  ill 
the  King's  Bench  to  the  amount  of  3,052£.  against  Mrs. 
Bridges,  and  Frowd  was  requested  to  set  off  the  816Z.  15s. 
against  the  3,052Z.  :  This  he  refused  to  do,  on  the  ground 
that,  she  being  dead,  and  he  being  her  administrator,  the 
judgments  in  the  Common  Pleas  were  in  a  different  right,  and 
could  not  be  set  off,  without  compromising  the  interest  of  the 
creditors  :  But  the  Court  of  Common  Pleas  ordered  satisfac- 
tion to  be  entered  on  the  judgment  rolls  in  that  Court,  upon 
acknowledging  satisfaction  for  8161.  15s.  on  the  judgment  for 
3,052L  in  the  King's  Bench. 

In  answer  to  a  set-off,  the  executor  or  administrator  may 
give  in  evidence  the  advance  of  money  by  him  as  executor  or 
administrator  to  the  defendant  (it). 

(s)  L.  R.  7  Q.  B.  34.  («)  Gallant    v.    Bouteflower,    3 

(0  8  Bing.  29.  Dougl.  34. 
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Where,  in  assumpsit  by  an  executor,  in  which  all  the  promises  defence  of 
were  laid  to  be  made  to  tlie  testator  in  his  lifetime,  the  defen-  Limitations : 
dant  pleaded  that  he  did  not  promise  within  six  years  next 
before  the  obtaining  of  the  original  writ  of  the  plaintiff,  and 
the   plaintiff  replied  that  the    original  was  sued  on  such  a 
day,  and  that  within  six  years  before  the  day  of  obtaining 
thereof,  that  is  to  say,  on  such  a  day,  letters  testamentary  ' 
were  granted  to  him,  by  which  the  plaintiff's  action  accrued 
to    him  within    six   years ;    this  replication  was   held   bad ; 
because  the  time  of  limitation  must  be  computed  from  the 
time  when  the  action  first  accrued  to  the  testator,  and  not 
from  the  time  of  proving  the  Will ;    for  that  gave  no  new 
cause  of  action,  and  therefore  the  time  of  proving  the  Will 
is  perfectly  immaterial  (x). 

But  where  to  an  action  by  an  administrator  for  money 
had  and  received  to  his  use  by  the  defendant,  who  had 
received  the  intestate's  money  after  his  death,  six  years  and 
upwards  before  the  commencement  of  the  action,  but  within 
six  years  after  letters  of  administration  granted  to  the  plaintiff, 
the  defendant  pleaded  the  Statute  of  Limitations,  and  the 
plaintiff  replied  the  special  matter  above-mentioned ;  it  was 
held,  upon  demurrer,  that  the  statute  was  no  bar,  because 
this  was  not  a  cause  of  action  in  the  intestate,  the  money 
having  been  received  after  his  death,  and  the  plaintiff's  title 
commenced  by  taking  out  letters  of  administration,  before 
which  time  no  cause  of  action  accrued  to  him  (y).  So  where 
an  action  was  brought  by  an  administrator  against  the  ac- 
ceptors of  bills  of  exchange  payable  to  the  intestate,  and 
accepted  after  his  death,  but  before  the  grant  of  letters  of 
administration,  it  was  held  that  the  statute  ran  only  from  the 
grant  of  the  letters  (z). 

(x)  Hickman  v.  Walker,  Willes,  (2)  Murray  v.  E.  I.  Company,  5 

27.     2  Saund.  63,  k,  note  to  Hods-  B.  &  A.  204.    See  also  ante,  p.  552. 

den  v.  Harridge.  Pratt  v.  Swaine,  8  B.  &  C.  285. 

(y)  Cary  v.  Stephenson,  2  Salk.  Perry   v.   Jenkins,    1    My.    &   Cr. 

421.     4  Mod.  372.     See  Stanford's  118. 
case,  cited  Cro.  Jac.  61. 
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It  must  be  observed,  that  where,  in  assumpsit  by  an  exe- 
cutor, on  a  contract  made  with  his  testator,  all  the  promises 
in  the  declaration  were  laid  to  be  made  to  the  testator,  and 
the  defendant  pleaded  the  Statute  of  Limitations,  the  plaintiff 
could  not  in  his  replication  set  forth  a  promise  made  to  himself 
within  six  years,  without  being  guilty  of  a  departure,  any 
more  than  he  could  in  such  case  give  evidence  of  a  promise 
made  to  himself  within  six  years  upon  an  issue  joined  on  the 
plea  of  the  Statute  of  Limitations  (a).  Therefore,  where  it 
was  necessary  to  rely  on  an  acknowledgment,  made  since 
the  death  of  the  testator,  to  bar  the  statute,  counts  were 
required  in  the  declaration  laying  promises  to  the  plaintiff 
as  executor  (/>). 

Accordingly,  if  an  executor  brought  an  action  on  a  bill  or 
note,  and  intended  to  rely  on  an  acknowledgment  or  promise 
made  to  himself  in  order  to  bar  the  statute,  he  had  to  state  in 
his  declaration  the  making  of  the  bill  or  note,  and  must  then 
have  proceeded  to  aver  that  after  the  death  of  his  testator  or 
intestate,  the  defendant  promised  him  (the  plaintiff)  as  executor 
or  administrator,  to  pay  him.  And  where  the  declaration  was  so 
framed,  such  promise  might  have  been  denied  by  a  plea  of  non- 
assumpsit,  notwithstanding  the  rule  of  pleading,  H.  T.  1853, 
r.  7,  that  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  the  plea  of  non-assumpsit  should  be  inadmissible :  For 
the  mere  production  and  proof  of  the  note  would  not  prove  the 
promise  as  made  to  the  executors,  as  it  would  if  the  promise 
were  laid  as  made  to  the  testator :  The  right  of  action 
indeed  is  transferred  to  the  executor,  but  no  promise  is 
implied  by  law  to  pay  him ;  otherwise  the  Statute  of  Limi- 
tations would  run  from  the  death  of  the  payee,  and  not  from 
the  time  of  the  note  becoming  due  :  In  order,  therefore,  to 
support  the  action,  there  must  be  an  express  promise  to  the 

(«)  Hickman  v.  Walker,  Willes,  (6)  As  to  what  is  sufficient  evi- 
29.     Dean   v.  Crane,   1    Salk.  28.  dence  of  an  account  stated  with 
Executors  of  the  Duke  of  Marl-  the  plaintiff  as  executor,  see  Pur- 
borough  v.  Widmore,  2  Stra.  890.  don  v.  Purdon,  10  M.  &  W.  562. 
2  Saund.  63,  I. 
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executor,  that  is  to  say,  an  express  promise  as  contradistin- 
guished from  a  promise  contained  in  the  note  itself,  or  any- 
thing implied  out  of  it ;  and  the  cause  of  action  is  the 
existence  of  the  note,  with  the  express  promise  to  the  executor 
to  pay  the  amount  of  it ;  whereas  the  rule  is  confined  to  cases 
"where  the  action  is  only  on  the  note  (c) :  The  effect  of  the 
plea  of  non-assumpsit  was  in  such  a  case  to  admit  that  the 
bill  or  note  was  signed  by  the  defendant,  but  to  deny  that  he 
made  any  promise  to  the  executor. 

In  Clark  v.  Hooper  (d),  payment  of  interest  on  a  promis- 
sory note  to  an  administrator,  who  had  omitted  to  take  out 
administration  in  the  diocese  in  which  the  note  was  a  bonum 
notabile,  was  held  a  sufficient  acknowledgment  of  the  debt  to 
bar  the  statute. 

The  statute  is  an  answer  to  an  action  by  an  executor  for  a 
debt  due  to  the  testator  for  which  he  might  have  sued  more 
than  six  years  before  the  issue  of  the  writ,  although  the  action 
was  commenced  within  a  reasonable  time  after  the  death  (e). 

Where  a  plaintiff  died,  the  obsolete  writ  by  journeys  ac-  Writ  by 

•  /    -\  journeys 

counts  could  not  be  brought  by  his  executor  (/  ).  accounts. 

(c)  Timmis  v.  Piatt,  2  Mees.  &  (/)  Kinsey  v.  Hey  war  J,  1  Lord 
W.  720.  Gilbert  v.  Piatt,  5  Dowl.  Raym.  432.  If  a  writ  abated 
748.  Rolleston  v.  Dixon,  2  Dowl.  without  the  default  of  the  plain- 
&  L.  892.  tiff,  he  might  have  had  a  new  writ 

(d)  10  Bing.  840.  by  journeys  accounts,  i.e.,  fer  dietas 

(e)  Penny  v.  Brice,  18  C.  B.  coniputatas :  The  word  dieta  means 
N.  S.  393.  If,  however,  a  creditor  a  day's  journey  ;  and  the  origin  of 
dies  intestate  on  the  day  on  which  the  expression  is  said  to  be,  that 
a  debt  becomes  payable  to  him,  the  Court  of  Chancery,  being  a 
and  there  is  no  evidence  to  show  moveable  Court,  and  following  the 
whether  he  died  before  or  after  King's  Court,  and  the  writs  being 
the  moment  when  the  debt  be-  to  be  purchased  out  of  Chancery, 
comes  payable,  the  statute  does  the  party  was  bound  to  apply  to 
not  begin  to  run  against  the  ere-  the  King's  Court  as  hastily  as  the 
ditor's  administrator  until  letters  distance  of  the  place  would  allow, 
of  administration  have  been  taken  accounting  twenty  miles  for  every 
out:  Atkinson  v.  Bradford  Third  day's  journey;  and,  for  this  reason, 
Equitable  Benefit  Building  Society,  he  was  to  show  that  he  had  pur- 
25  Q.  B.  D.  377,  381,  in  which  case  chased  it  as  hastily  as  possible, 
there  was  no  cause  of  action  which  accounting  the  days'  journeys  he 
the  testator  could  have  maintained.  had  to  the  Court :  1  Lord  Raym. 
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Action  by 
executor  or  ncl- 
ministrator 
after  expiry 
of  six  years. 


However,  where  a  party  brings  an  action  before  the  ex- 
piration of  six  years,  and  dies  before  judgment,  the  six  years 
being  then  expired,  it  has  been  held  that  his  executor  or 
administrator  may,  within  the  equity  of  the  fourth  section 
of  the  Statute  of  Limitations  (21  Jac.  I.  c.  16),  bring  a  new 
action  (g)  ;  provided  he  does  it  recently,  or  within  a  reason- 


433.  Termes  de  la  Ley,  Art.  Jour- 
nies  Account.  Com.  Dig.  Abate- 
ment, P.  There  are  some  autho- 
rities for  the  proposition  that  the 
writ  by  journeys  accounts  is  a 
continuance  of  the  former  writ. 
But  Lord  Coke  calls  it  "  quodam 
modo,  a  continuance  :  "  And  Lord 
Lyndhurst,C,  in  Davies*.  Lowndes, 
1  Phill.  328.  6  M.  &  Gr.  529,  and 
the  Court  of  Common  Pleas  in  a 
further  stage  of  the  same  cause,  7 
M.  &  Gr.  762,  expressed  a  very 
strong  opinion  that  it  is  not  a  con- 
tinuance, strictly  and  properly,  of 
the  old  writ,  but  is  a  new  writ. 

(gr)  Matthews  v.  Phillips,  2  Salk. 
425.  Kinsey  v.  Hey  ward,  1  Lutw. 
2G0.  The  remedy  by  fresh  action 
would  seem,  from  the  case  of 
Swindell  v.  Bulkeley,  18  Q.  B.  D. 
250,  to  be  still  open  to  executors. 
In  this  case  the  defendant  died, 
and  a  fresh  action  against  his  exe- 
cutors within  a  year  of  probate 
was  held  to  lie,  though  in  the 
meantime  the  six  years  had  ex- 
pired. But  R.  S.  C.  Ord.  XVII. 
r.  4,  also  provides  a  new  remedy 
by  enabling  the  personal  repre- 
sentatives to  obtain  an  order  to 
carry  on  the  proceedings  between 
themselves  and  the  other  j)arty  to 
the  action,  where,  by  reason  of 
death  after  the  commencement  of 
the  action,  a  change  or  transmis- 
sion of  interest  or  liability  has 
taken  place.     By  Ord.  XVII.  r.  1, 


"  A  cause  or  matter  shall  not  be- 
come abated  by  reason  of  the  mar- 
riage, death,  or  bankruptcy  of  any 
of  the  parties,  if  the  cause  of  action 
survive  or  continue,  and  shall  not 
become  defective  by  the  assign- 
ment, creation,  or  devolution  of 
any  estate  or  title  pendente  lite  ; 
and  whether  the  cause  of  action 
survives  or  not,  there  shall  be  no 
abatement  by  reason  of  the  death 
of  either  party  between  the  verdict 
or  finding  of  the  issues  of  fact  and 
the  judgment,  but  judgment  may 
in  such  case  be  entered,  notwith- 
standing the  death."  By  rule  2, 
"  In  case  of  the  marriage,  death, 
or  bankruptcy,  or  devolution  o 
estate  by  operation  of  law,  of  any 
party  to  a  cause  or  matter,  the 
Court  or  a  Judge  may,  if  it  be 
deemed  necessary  for  the  complete 
settlement  of  all  the  questions  in- 
volved, order  that  the  husband, 
personal  representative,  trustee,  or 
other  successor  in  interest,  if  any, 
of  such  party  be  made  a  party,  or 
be  served  with  notice."  And  rule  4 
of  the  same  Order  is  as  follows  : 
"  Where  by  reason  of  marriage, 
death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  com- 
mencement of  a  cause  or  matter 
and  causing  a  change  or  transmis- 
sion of  interest  or  liability,  or  by 
reason  of  any  person  interested 
coming  into  existence  after  the 
commencement   of    the    cause    or 
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able  time.  No  precise  time  is  fixed  as  to  what  shall  be 
deemed  a  reasonable  time ;  but  it  should  seem  that  the 
statute  is  the  best  guide  upon  the  subject,  and  as  that  pro- 
vides that  a  new  action,  in  the  cases  enumerated  in  it,  must 
be  commenced  within  a  year,  so  an  executor  ought  also  to 
bring  a  new  action  within  that  period  (h).  In  Kinsey  v. 
Heyiuard  (i),  a  year  is  said  to  be  a  reasonable  time;  and 
the  Court  of  King's  Bench  appears  to  be  of  this  opinion  in 
Wilcox  v.  Hug  gins  (/r),  where  it  is  said,  that  the  most  that 
had  ever  been  allowed  was  a  year,  and  that  within  the 
equity  of  the  proviso  in  the  statute,  which  gives  the  plaintiff 
a  year  to  commence  a  new  action,  where  the  judgment  is 
arrested  or  reversed  ;  and  that  they  would  not  go  a  moment 
further,  for  it  would  let  in  all  the  inconveniences  which 
the  statute  was  made  to  avoid :  Indeed  if  the  executor  had 
been  retarded  by  suits  about  the  Will  or  administration, 
and  had  shown  that  in  pleading,  it  would  have  been  other- 
wise, because  the  neglect  would  then  have  been  accounted 
for  :  And  Lee,  J.,  said,  "I  think  what  is  or  is  not  a  recent 
prosecution  in  a  case  of  this  nature,  is  to  be  determined  by 
the  discretion  of  the  Court  from  the  circumstances  of  the 
case ;  but  generally,  the  year  in  the  statute  is  a  good  direc- 
tion." However,  in  Lethbridge  v.  Chapman  {I),  the  action 
was  allowed  to  be  brought  within  fourteen  months  after  the 
testator's  death,  though  no  reason  was  assigned  for  it.  Upon 
the  whole,  therefore,  it  was  deemed  prudent  for  the  executor 
to  bring  a  new  action  as  soon  as  he  possibly  could  after  the 

matter,   it  becomes    necessary   or  mission  of  interest  or  liability,  or 

desirable     that     any    person    not  of  such  person  interested  having 

already  a  party  should  be  made  a  come  into  existence."    An  executor 

party,  or  that  any  person  already  or  administrator   so  joined,  even 

a  party  should  be  made  a  party  in  after  judgment,  becomes  personally 

another  capacity,  an  order  that  the  liable  to  all  the  costs  ah  initio  : 

proceedings  shall  be  carried  on  be-  Boynton  v.  Boynton,  4  A.  C.  733. 

tween  the  continuing  parties,  and  (h)  2    Saund.    64,    a.    note    to 

such  new  party  or  parties,  may  be  Hodsden  v.  Harridge. 

obtained  ex  parte  on  application  to  (i)  1  Lord  Raym.  434. 

the   Court   or  a  Judge,  upon   an  (k)  2  Str.  207.     Fitg.  170,  289. 

allegation  of  such  change  or  trans-  (I)  15  Vin.  103,  in  margine. 
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death  of  his  testator,  and  at  all  events  not  to  delay  it  be- 
yond a  year  (m).  But  in  Curlewis  v.  Lord  Mornington  (n), 
it  was  expressly  held,  that  the  executor  was  not  bound  to 
the  year,  if  under  the  circumstances  he  can  fairly  be  said  to 
have  used  due  diligence. 

The  form  of  the  replication  by  an  executor  to  a  plea  of 
the  statute,  where  he  recently  brought  a  new  action  after  the 
death  of  a  testator,  was  to  state,  that  the  testator,  on  such  a 
day  sued  out  a  writ  of  summons  against  the  defendant, 
whereby  he  was  commanded,  &'c,  (and  then  continuing  the 
writ  down  to  the  time  of  the  testator's  death) ;  that  he  ap- 
pointed the  plaintiff  as  executor,  and  recently  after  his  death, 
to  wit,  on  such  a  day,  &c,  the  plaintiff  sued  out  the  writ 
upon  which  the  action  is  founded ;  that  the  several  writs  so 
prosecuted  by  the  testator  against  the  defendant  were  with 
an  intent  to  have  impleaded  the  defendant  upon  the  several 
promises  in  the  declaration  specified  ;  and  that  the  writ  sued 
out  by  the  plaintiff  against  the  defendant  was  prosecuted 
against  him  with  an  intent  to  implead  him  for  the  causes 
of  action  in  the  declaration  specified,  and  upon  his  appear- 
ance to  declare  against  him  for  the  said  several  causes  of 
action,  and  that  he  afterwards,  on,  &c,  declared  against  the 
defendant,  &c,  with  an  averment  that  the  several  causes  of 
action  accrued  within  six  years  next  before  the  suing  out 
of  the  writ  first  above  specified  by  the  testator  (o). 

Again,  if  an  executor  brought  assumpsit,  but  died  before 
judgment  and  the  six  years  run,  his  executor  might,  not- 
withstanding, bring  a  fresh  action,  so  as  he  brought  it  in  a 
reasonable  time,  which  is  to  be  decided  at  the  discretion  of 
the  justices  upon  the  circumstances  of  the  case  (p). 

The  principle  of  these  cases,  according  to  the  judgment  cf 
Lord  Chief  Justice  Treby,  in  the  above-mentioned  case  of 
Kinsey  v.  Heyicard  (pp),  is,  that  when  once  the  proviso  in  the 
Statute  of  Limitations  is  complied  with  by  the  commence- 

(m)  2  Saund.  64,  b.  note.  (o)  2  Saund.  64,  c.  note. 

(n)  7   E.   &   B.  283.     S.   C.    in  (p)  Bull.  N.  P.  150,  a. 

error.     27  L.  J.  Q.  B.  439.  (pp)  1  Lord  Raym.  434. 
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ment  of  an  action  within  due  time,  the  party  is  out  of  the 
purview  of  the  Act,  and  set  at  liberty  out  of  the  restraint  of 
the  said  statute.  But  the  true  ground  of  these  decisions 
appears  to  be  that  they  proceed  upon  the  equity  of  the 
fourth  section  of  the  statute,  and  that  the  Courts  have 
extended  that  section  to  the  case  of  an  executor  whose  tes- 
tator has  died  pending  an  action  brought  by  him  ;  which, 
though  not  within  the  words  of  it,  was  evidently  within  the 
mischief  (q).  And  the  same  equitable  construction  that  has 
been  applied,  as  above  mentioned,  to  the  4th  section  of  the 
Statute  of  James,  has  been  followed  as  to  the  limitation  of 
actions  on  bonds,  &c,  imposed  by  the  stat.  3  &  4  Wm.  IV. 
c.  42,  s.  3(r). 

Where  the  right  of  action  accrued  to  the  testator  during 
his  residence  abroad,  and  he  died  abroad,  never  having 
returned  to  this  country  after  the  accrual  thereof,  the  statute 
was  held  to  be  no  bar  to  an  action  by  his  executors, 
although  the  right  of  action  accrued  more  than  six  years 
before  action  brought ;  at  all  events  if  it  be  brought 
within  six  years  after  his  death  (s),  the  case  being  saved 
by  the  7th  section  of  the  statute  of  James,  (which  pro- 
vides that  if  the  person  entitled  shall  be  abroad  at  the  time 
the  cause  of  action  accrued,  such  person  may  bring  his  action 
within  six  years  of  his  return  from  beyond  the  seas),  though 
not  strictly  within  the  words  of  it  (ss).  It  has,  indeed,  been 
affirmed  that  the  executor  may  bring  the  action  at  any  time, 
on  the  ground  that  the  case  is  out  of  the  statute  altogether : 

(q)  Adam  r.  The  Inhabitants  of  impliedly  repealed   by    19   &   20 

the  City  of  Bristol,  2  A.  &  E.  385,  Vict.  c.  97,  s.   10,  which   statute 

403.  was  passed    subsequently  to   the 

(r)  Sturgis   v.  Darrell,  4    H.  &  above  cases  of  Townsend  v.  Deacon 

N.  622.     S.  C.  in  error,  6  H.  &  N.  and  Forbes  v.   Smith.     Probably, 

120.  however,   an  executor  would  not 

(s)  Townsend  v.  Deacon,  3  Exch.  be  barred  till  after  six  years  from 

706.     See  also  Forbes  v.  Snrith,  11  the  death  of  the  testator,  on  the 

Exch.  161.  ground  suggested  in  the  text,  viz., 

(ss)  The  7th  section  of  21  Jac.  that   the   right   of  action   of  the 

c.  16,  remains  unrepealed,  but  so  executors  did  not  accrue  until  the 

far  as  absence  beyond  seas  of  a  testator's  death, 
plaintiff  is  concerned  seems  to  be 
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Denial  of  right 
of  person  in 
representative 

capacity. 


What  is  suffi- 
cient proof  of 
the  plaintiff 
being  execu- 
tor, &c.  : 


probate  : 


But  the  more  reasonable  equity,  perhaps,  is  to  consider  the 
right  of  action  as  accruing  to  the  executor  at  the  death  of  the 
testator,  and  that  the  action  ought  to  be  brought  within  six 
years  after  that  time. 

By  E.  S.  C.  1883,  Ord.  XXI.  r.  5,  it  is  provided  that  :— 
"  If  either  party  wishes  to  deny  the  right  of  any  other  party 
to  claim  as  executor  ...  or  in  any  representative  or 
other  alleged  capacity  ...  he  shall  deny  the  same 
specifically." 

Where  the  plaintiff  claims  in  trespass  or  trover,  on  his 
constructive  possession  as  executor  or  administrator,  he  should 
sue  as  executor  or  administrator  (t). 

But  where  the  executor  has  been  in  actual  possession  of 
the  property  which  was  the  subject  of  the  suit,  it  would 
not  be  necessary  for  him  to  claim  or  give  evidence  of  his 
title  as  executor  or  administrator,  in  an  action  against  a 
wrongdoer  (u). 

It  remains  to  consider,  what  shall  be  sufficient  evidence 
of  the  plaintiff's  title  as  executor  or  administrator,  when  it 
becomes  necessary  to  prove  it,  either  when  the  representa- 
tive character  of  the  plaintiff  is  specifically  denied,  or  in  a 
suit  on  a  cause  of  action  arising  in  the  plaintiff's  own  time. 

Although  the  executor  derives  his  title  from  the  Will  by 
which  he  is  appointed,  and  not  from  the  probate  of  the  Will, 
yet  it  is  the  probate  alone  which  authenticates  his  right,  and 
the  probate,  or  something  tantamount  thereto,  is  the  only 
legitimate  evidence  of  personal  property  being  vested  in  an 
executor,  or  of  the  executor's  appointment  (x).  Therefore, 
the  original  Will  cannot  be  read  in  evidence  for  that  pur- 
pose, although  produced  by  the  officer  of  the  Court  of 
Probate,  unless  it  bears  the  seal  of  the  Court,  or  some 
other  mark  of  authentication  (y).  The  seal  of  the  Court  of 
Probate  on  the  probate  proves  itself  (z). 


(t)  Ante,  p.  252. 

(it)  Ante,  p.  253.  But  see  also 
Waller  v.  Drakeford,  1  E.  &  B.  49. 

(x)  Ante,  p.  243.  Hamilton  v. 
Aston,  1  Carr.  &  Kirw.  679. 


(y)  R.  v.  Barnes,  1  Stark.  N.  P. 
C.  243.  Pinney  v.  Pinney,  8  B.  & 
C.  385  :  Nor  is  a  copy  of  the  Will 
evidence  :  Bull.  N.  P.  246. 

(z)  Court  of  Probate  Act,  20  & 
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If  the  probate  is  lost,  it  was  not  the  practice  of  the  Eccle-  When  probate 
siastical  Court  to  grant  a  second,  but  only  an  exemplification 
from  the  records  of  the  Court ;  which  would  be  evidence  of 
the  proving  the  "Will  (a).  And  an  examined  copy  of  the 
probate  is  evidence  of  the  person  there  named  being  exe- 
cutor ;  because  the  probate  is  an  original,  taken  by  authority, 
and  of  a  public  nature  (b). 

It  must  be  observed,  that  all  that  is  required,  either  in 
the  case  of  an  executor  or  administrator,  is  to  show  by 
legitimate  evidence  that  the  Court  of  Probate  has  given 
authority  to  the  person  to  administer :  It  is  only  the  act  of 
the  Court  of  Probate  that  is  to  be  proved :  The  probate  is 
only  a  copy  of  this  act :  The  original  book  containing  the 
entry  of  the  act  of  Court  is  the  original,  and  therefore  the 
primary  evidence  :  Hence  the  Act-book,  containing  an  entry 
of  a  Will  having  been  proved,  and  of  probate  granted  to  the 
executors  therein  named,  is  admissible  evidence  of  those 
persons  being  the  executors,  without  accounting  for  the  non- 
production  of  the  probate  (c). 

And  now,  since  it  is  provided  by  R.  S.  C.  1883,  Order 
XXXVII.  r.  4,  that  office  copies  of  all  writs,  records,  plead- 
ings, and  documents  filed  in  the  High  Court  shall  be  admis- 
sible in  evidence  in  all  causes  and  matters,  and  between  all 
persons  or  parties,  to  the  same  extent  as  the  original  would 
be  admissible,  it  would  seem  that  an  office  copy  of  the  record 
from  the  Probate  Registry  is  good  evidence  of  the  executor's 
or  administrator's  title. 

To  prove  that  the  probate  of  a  Will  had  been  revoked,  an  Proof  of  revo- 
entry  of  the  revocation  in  a  book  of  the  Prerogative  Court,  in  p^obate° 
which  all  causes  were  entered  by  the  Registrar,  and  which  was 
kept  as  the  only  record  of  such  proceedings,  and  of  the  decree 
of  the  Court,  was  admitted  to  be  good  evidence  (d). 

21  Vict.  c.  77,  s.  22.    See  also  S.  P.  154.     S.  P.  by  Holt,  C.  J.,  in  R.  v. 

before  the  Act  passed,  Kempton  v.  Haines,  Skinn.  584.     Bull.  N.  P. 

Cross,  Cas.  temp.  Hardw.  108.  246. 

(a)  Shepherd  v.  Shorthose,  1  (c)  Cox  v.  Allingham,  Jacob. 
Stra.  412.     Bull.  N.  P.  246.  514. 

(b)  Hoe  v.  Nelthorpe,  3  Salk.  (d)  Ramsbottom's  case,  1  Leach, 
W.E. — VOL.   II.  3    m 
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The  title  of  several  plaintiffs,  claiming  as  executors,  is 
well  evidenced  by  probate,  granted  to  one  only,  of  the  Will 
appointing  them  all  (e)  :  And  the  rule  was  the  same  whether 
they  sued  in  their  representative  character  or  not  (/) ;  for 
probate  granted  to  one  of  several  executors  enures  to  the 
benefit  of  all  (g). 
Proof  of  >phe  ^je  0f  an  administrator  de  bonis  non  is  sufficiently 

letters  ot  ad-  ^ 

ministration :  proved  by  the  letters  of  administration  de  bonis  non,  without 
those  granted  to  the  first  executor  or  administrator  (h). 

Where  an  executor  or  administrator  produces  the  probate 
or  letters  in  proof  of  his  representative  character,  and  his 
case  shows  that  he  sues  for  a  greater  value  than  is  covered  by 
the  probate  or  administration  stamp,  he  cannot  recover  (?'). 

The  title  of  the  plaintiff,  as  administrator,  may  be  proved 
by  the  production  of  the  letters  of  administration,  or  of  a 
certificate  or  exemplification  thereof  granted  by  the  Court 
of  Probate  (k),  or,  without  producing  the  letters  of  admi- 
nistration, by  the  original  book  of  acts,  directing  the  grant 
of  the  letters  (I);  or  by  a  copy  of  it  under  E.  S.  C.  1883, 
Order  XXXVII.  r.  4.  The  original  book  of  acts,  directing 
letters  of  administration  to  be  granted,  with  the  Surrogate's 
fiat  for  the  same,  was  held  to  be  evidence  of  the  title  of  the 
party,  to  whom  administration  of  the  intestate's  effects  is 
granted,  without  producing  the  letters  of  administration  them- 
selves (notwithstanding  subsequent  letters  of  administration 
granted  to  another),  if  the  first  are  not  recalled;  for  the 
original  book  was  the  authority  for  the  proper  officer  to 
make  out  letters  of  administration,  and  the  letters  of  admi- 

Cr.  C.  60,  n.  (c).     And  see  R.  S.  C.  Tyson,  2  Stra.  716. 

1883,  Ord.  XXXVII.  r.  4,  supra.  (i)  See  ante,  p.  508  et  seq.,  as  to 

(e)  Walters  v.  Pfeil,  1  Mood.  &  the   amount   of  stamp.     Hunt  v. 

Malk.  362.    Scott  v.  Briant,  6  Nev.  Stevens,   3   Taunt.    113.     Carr  v. 

&  M.  381.  Roberts,  2  B.  &  Ad.  905. 

(/)  Mood.  &  Malk.  362.  (k)  Kempton  v.  Cross,  Cas.  temp. 

(g)  Ante,   p.    320.      Watkins  v.  Hardw.  108. 

Brent,  7  Sim.  512.  (I)  Ibid.     Elden   v.   Keddell,  8 

(h)  Catherwood  v.  Chabaud,   1  East,  187.     Ramsbottom  v.  Buck- 

B.  &  C.  150.     See  also  Gradell  v.  hurst,  2  M.  &  S.  567. 
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nistration  were  only  the  copy  of  the  original  minutes  of  the 
Court,  drawn  up  in  a  more  formal  manner  (m).  So  an 
examined  copy  of  the  Act-book,  stating  that  administration 
was  granted  to  the  defendant  at  such  a  time,  is  proof  of  his 
being  administrator  in  an  action  against  him,  without  giving 
liim  notice  to  produce  his  letters  of  administration  (n). 

There  has  already  been  occasion  to  consider  how  far  a 
probate  or  letters  of  administration,  when  produced  by  the 
plaintiff,  are  conclusive  upon  the  defendant  (o).  But  it  may 
be  convenient,  in  this  place,  to  recapitulate  some  of  the  points 
established  on  this  subject. 

The    defendant   cannot   prove    that   another    person   was  Evidence  for 

.    .  defendant. 

appointed  executor  or  administrator,  or  that  the  testator  was 
insane,  or  that  the  Will,  of  which  probate  had  been  granted, 
was  forged :  for  that  would  be  directly  contrary  to  the  seal 
of  the  Court  of  Probate  in  a  matter  within  its  immediate 
jurisdiction  (p). 

But  it  may  be  proved  that  the  supposed  testator  or  intes- 
tate is  alive ;  for  in  such  case,  the  Court  of  Probate  can  have 
no  jurisdiction  (q).  And  it  may  be  shown,  that  the  seal 
attached  to  the  supposed  probate  has  been  forged,  or  that  the 
letters  have  been  revoked  (r). 

Again,  the  defendant  may  plead  in  his  defence,  that  he  has 
paid  the  debt,  which  is  the  subject  of  the  action,  to  an  exe- 
cutor who  had  obtained  probate  of  a  forged  Will,  unrepealed 
at  the  time  of  the  payment  (s).  But  payment  of  money 
under  the  probate  of  a  supposed  Will  of  a  living  person 
would  be  void  ;  because,  in  such  case,  the  Court  of  Probate 
has  no  jurisdiction,  and  the  probate  can  have  no  effect  (t). 

It  may  be  doubted  whether  admissions  made  by  an  executor  Whether  ad- 
•or  administrator,  before  he  was  clothed  with  that  character,   misslons  made 

(m)  Elden  v.  Keddell,  8  East,  (q)  Ante,  p.  478. 

187.     Garrett  v.  Lister,  1  Lev.  25.  (r)  Ante,  p.  478. 

(n)  Davis  v.  Williams,  13  East,  (s)  Ante,  p.  466.     Allen  v.  Dun- 

332.  das,  3  T.  R.  125. 

(o)  Ante,  p.  464  et  seq.  (t)  Ibid.  130. 

(p)  Ante,  pp.  464  et  seq. 

3  M  2 
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by  an  execu- 
tor, kc. ,  before 
appointment, 
are  receivable 
against  him  as 
executor  : 


Admissions  by 
co-executor. 


Costs. 
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are  receivable  in  evidence  against  him  in  an  action  brought 
by  or  against  him  in  his  representative  capacity  (u).  However,, 
in  Smith  v.  Morgan  (r),  Tinclal,  C.  J.,  admitted  the  declara- 
tion of  the  assignees  of  a  bankrupt  made  by  them  before' 
their  appointment,  stating  that  he  was  not  aware  of  any 
distinction  between  the  admissions  of  parties  suing  in  a 
representative  character  and  in  their  own  right  (y). 

The  admission  of  one  of  several  executors  or  administrators 
will  not  bind  the  others ;  at  all  events,  unless  it  is  made  in 
the  character  of  executor.  Therefore  where  two  executors 
were  sued  as  such  on  a  covenant  of  their  testator  for  quiet 
enjoyment,  and  the  question  was  whether  the  defendants  who 
had  evicted  the  plaintiff  had  done  so  under  lawful  title,  it 
was  held  that  an  admission  of  one  of  the  defendants  was  no- 
evidence  of  such  title  (s). 

Executors  and  administrators  instituting  or  defending 
actions  are  subject  to  the  same  rules  as  to  costs,  as  they  would 
be  if  they  were  suing  or  defending  in  their  own  right  (a). 
The  awarding  of  costs  in  the  Supreme  Court  is  governed  by 
E.  S.  C.  1883,  Order  LXV.  r.  1,  which  provides  as  follows  :— 
"  Subject  to  the  provisions  of  the  Acts  and  these  Kules,  the 
costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court, 
including  the  administration  of  estates  and  trusts,  shall  be 
in  the  discretion  of  the  Court  or  Judge  :  Provided  that  nothing 
herein  contained  shall  deprive  an  executor,  administrator, 
trustee,  or  mortgagee  who  has  not  unreasonably  instituted  or 
carried  on  or  resisted  any  proceedings,  of  any  right  to  costs 
out  of  a  particular  estate  or  fund  to  which  he  would  be  entitled 
according  to  the  rules  hitherto  acted  upon  in  the  Chancery 
Division  (b)  :     Provided  also  that,  where  any  action,   cause, 


(/')  See  Stewart  v.  Edmonds, 
ante,  p.  344,  note  (c). 

(x)  2  M.  &  Rob.  257. 

(y)  See  contra,  Fenwick  v. 
Thornton,  M.  &  M.  51,  coram  Lord 
Tenterden. 

(*)  Fox  v.  Waters,  12  A.  &  E. 
43.     See  also  Scholey  v.  Walton, 


12  M.  &  W.  510. 

(a)  2  Dan.  C.  P.  6tli  edit.  c.  19, 
s.  2,  p.  1175. 

(b)  As  to  when  payment  of  costs 
out  of  the  fund  will  be  ordered, 
see  Dan.  C.  P.  6th  edit.  c.  19,  s.  3 
pp.  1206  et  sea. 


testator. 
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matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the 
event,  unless  the  Judge  hy  whom  such  action,  cause,  matter, 
or  issue  is  tried,  or  the  Court,  shall,  for  good  cause,  otherwise 
order." 

Plaintiffs  who  live  out  of  the  jurisdiction  of  the  Court  may 
he  compelled  to  give  security  for  costs,  though  such  plaintiffs 
sue  as  executors  (c). 

By  Order  XLII.  r.  23,  it  is  provided :  "  In  the  following  cases,  Remedy  on 

judgment 

viz.,  (a)  where  six  years  have  elapsed  since  the  judgment  or  obtained  by 
date  of  the  order,  or  any  change  has  taken  place  by  death  or 
otherwise  in  the  parties  entitled  or  liable  to  execution.  .  .  . 
the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly."  This  seems  to  be  the  proper  procedure  in 
cases  where  the  executor  seeks  to  issue  execution  upon  a 
judgment  obtained  by  the  testator  (d). 

Until  the  executor  or  administrator  had  made  himself  a 
party  to  the  judgment,  he  was  not  entitled,  under  the  61st 
section  of  the  Common  Law  Procedure  Act,  1854,  to  attach 
a  debt  due  to  the  judgment  debtor  (e).  Whether  under  the 
Judicature  Act  he  would  be  entitled  to  proceed  under 
Order  XLII.  r.  23,  or  whether  he  would  have  to  make  himself 
a  party  under  Order  XVII.  r.  4,  would  seem  to  depend  on 

(c)  Chevalier  v.  Finnis,  1  Brod.  executor  of  a  creditor  who  has 
&  Bingh.  277.  Chamberlain  v.  obtained  a  final  judgment  is  not 
Chamberlain,  1  Dowl.  366.  Knight  entitled  to  issue  a  bankruptcy 
v.  De  Blaquiere,  Sau.  &  Sc.  058.  In  notice  against  the  judgment  debtor, 
.an  action  by  two  executors,  one  of  unless  he  has  obtained  leave  from 
whom  is  out  of  the  jurisdiction  the  Court,  under  Ord.  XLII.  r.  23, 
.and  the  other  insolvent,  the  de-  to  issue  execution  on  the  judg- 
fendant  is  not  entitled  to  a  stay  nient.  Under  sub-sect.  1  (g)  of 
of  proceedings  until  they  give  sect.  4  of  46  &  47  Vict,  c  52,  Bank- 
security  for  costs  :  Sykes  v.  Sykes,  ruptcy  Act,  1883,  the  creditor  who 
L.  R.  4  C.  P.  645.  issues  a  bankruptcy  notice  must  be 

(d)  See  ante,  p.  780.  lie  Shep-  in  a  position  to  issue  execution  on 
hard,  43  C.  D.  131.  If  the  writ  of  the  judgment :  Ex  parte  Woodall, 
execution  was  issued  in  the  testa-  13  Q.  B.  D.  479,  53  &  54  Vict.  c. 
tor's  lifetime,  it  might  have  been  7i?  s.  1,  Bankruptcy  Act,  1890. 
executed  after  his  death  :  Ellis  v.  (e)  Holmes  v.  Tutton,  5  E.  &  B. 
■Griffith,   16  M.  &  W.   106.     The  65. 
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Relief  by 
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now  abolished. 


County  Court 
Act,  1888. 


Presentment 
of  bill  of 
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executor. 
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whether  the  judgment  of  Lord  Coleridge,  C.  J.,  or  that  of 
Stephen,  J.,  in  Fellows  v.  Thornton  (/)  is  right. 

If  an  executor  or  administrator  obtained  judgment,  and 
then  the  probate  or  letters  of  administration  were  revoked, 
the  regular  mode  for  the  defendant  to  obtain  relief  was  by  an 
audita  quereld  (g) ;  but  now,  by  Order  XLIL  r.  27,  it  is 
provided  that  "  no  proceeding  by  audita  quereld  shall  here- 
after be  used  ;  but  any  party  against  whom  judgment  has  been 
given  may  apply  to  the  Court  or  a  Judge  for  a  stay  of  execu- 
tion or  other  relief  against  such  judgment,  upon  the  ground 
of  facts  which  have  arisen  too  late  to  be  pleaded ;  and  the 
Court  or  Judge  may  give  such  relief  and  upon  such  terms  as 
may  be  just." 

By  stat.  51  &  52  Vict.  c.  43,  s.  95,  "  it  shall  be  lawful  for 
any  executor  or  administrator  to  sue  and  be  sued  in  the 
County  Court  in  like  manner  as  if  he  were  a  party  in  his. 
own  right,  and  judgment  and  execution  shall  be  such  as  in 
the  like  case  would  be  given  or  issued  in  the  High  Court." 

If  the  holder  of  a  bill  be  dead,  and  the  executor  has  not 
yet  proved  the  Will,  it  is  said  that  the  bill  must,  nevertheless, 
be  presented  for  payment  at  the  regular  time  :  but  it  should 
seem,  that  the  drawer  and  indorsers  would  not  be  discharged, 
provided  presentment  be  made,  and  notice  given  of  the 
dishonour,  by  the  executor  or  administrator,  in  a  reasonable 
time  (It). 


(/)  14  Q.  B.  D.  335. 

(g)  Turner  v.  Davies,  2  Saund. 
148. 

(h)  See  Boscoe  on  Bills,  147. 
Mr.  Justice  Byles,  in  his  book  on 
Bills,  14th  ed.,  Chap.  V.,  pp.  60, 
61,  says :  "  If  the  holder  be 
dead,  and  the  executor  have  not 
proved  the  Will,  still  it  seems 
that  the  executor  is  bound  to 
present  the  bill  when  present- 
aide,  for  his  title  to  his  testator's 
property  is  derived  exclusively 
from  the  Will,  and  vests  in  him 
from  the  moment  of  the  testator's 
death.  But  as  the  title  of  an  ad- 
ministrator is  derived  wholly  from 


the  ecclesiastical  court,  and  he  has 
none  till  the  letters  of  administra- 
tion are  granted,  he  probably 
would  be  excused  by  impossi- 
bility." The  Bills  of  Exchange 
Act,  1882,  does  not  directly  deal 
with  the  matter,  but  sect.  46  pro- 
vides that  "  delay  in  making  pre- 
sentment for  payment  is  excused 
when  the  delay  is  caused  by  cir- 
cumstances beyond  the  control  of 
the  holder,  and  not  imputable  ta 
his  default,  misconduct,  or  negli- 
gence. When  the  cause  of  delay 
ceases  to  operate,  presentment 
must  be  made  with  reasonable- 
diligence." 
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CHAPTER   THE    SECOND. 

OF    REMEDIES   FOR   EXECUTORS   AND    ADMINISTRATORS    IN 
EQUITY. 

JLHE  executor  or  administrator  is  entitled  to  all  equitable  General 
rights  and  interests  of  the  deceased  and  can  enforce  them  in  rights  oi 
the  same  way  as  the  deceased.  executor,  &c. 

The  one  exception  to  this  rule,  which  is  founded  on  the  Exception. 
maxim  actio  personalis  moritur  cum  persona  (a) ,  has  but  little 
application  in  equit}- :  for  instance,  it  does  not  prevent  the 
executor  of  a  person  wronged  from  obtaining  an  equitable 
remedy  by  a  mandatory  injunction,  in  order  to  prevent  the 
continuance  of  some  injury  to  the  property  of  a  deceased  per- 
son. An  executor  can  sustain  an  action  to  have  an  obstruction 
to  light  removed  if  it  affects  land  of  his  testator,  although  his 
right  to  damages  for  the  injury  to  the  real  estate  of  the 
deceased  may  be  barred,  because  the  action  was  not  brought 
within  the  limit  of  time  provided  by  3  &  4  Will.  IV.  c.  42, 
s.  2  (b),  and  where  injury  to  the  dead  man's  estate  is  shown 
the  remedy  is  not  confined  to  injunction,  but  extends  to 
damages  also  (c). 

A  great  many  of  the  equitable  rights  and  interests  of  the  Many  rights 
deceased  the  executor  or  administrator  can  enforce  in  the  enforceHn'the 
Chancery  Division  by  precisely  the  same  form  of  action  as  sfme, way  ^ 
the  deceased  would  employ  if  he  was  living.  would  have 

For  instance,  an  action  in  equity  can  be  successfully  main-j 
tained  to  protect  the  literary  property  of  the  deceased,  as  in 
Thompson  v.    Stanhope  (d),   where   the    executors   of  Lord 

(a)  This  maxim  will  be  found  tecting  trade-marks,  see  Hatchard 
fully  treated  of,  ante,  p.  697.  v.  Mege,  18  Q.  B.  D.  771.     Oakley 

(b)  Phillips  t>.  Homfray,  24  Ch.       v.  Dalton,  35  Ch.  D.  700. 

D.  439.    Jones  v.  Simes,  43  Ch.  D.  (d)  Ambl.  734.     See  also  Gra- 

607.  nard  v.  Dunkin,  1  Ball  &  B.  207. 

(c)  For  recent  instances  of  pro- 
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Scope  of  this 
chapter. 


Retainer  and 
set-off  not 
exceptional 
remedies. 


Right  of 
executor,  &c, 
to  pay  statute- 
barred  debt. 


Statute  of 
Limitations. 


Chesterfield  obtained  an  injunction  against  Mrs.  Stanhope, 
restraining  her  from  publishing  the  letters  which  had  been 
received  by  her  husband,  the  natural  son  of  Lord  Chester- 
field ;  or  Queensberry  v.  Shebbeare  (e),  where  the  representa- 
tives of  Lord  Clarendon  obtained  an  injunction  to  restrain 
the  printing  of  an  unpublished  copy  of  his  History  of  the 
Rebellion,  which  had  been  given  by  a  former  representative 
of  the  author  to  a  person  under  whom  the  defendant  claimed, 
but  not  with  an  intention  that  he  should  publish  it. 

It  is  not  proposed  in  this  chapter  to  discuss  such  remedies 
as  are  before  mentioned ;  they  are  common  to  all  litigants  in 
the  Chancery  Division,  and  they  do  not  become  exceptional 
merely  because  they  are  adopted  by  executors  or  adminis- 
trators. 

In  this  chapter  and  in  the  chapter  on  remedies  against  an 
executor  in  equity  it  is  only  proposed  to  discuss  those  reme- 
dies by  or  against  the  executor  or  administrator  which  are 
peculiar  and  exceptional. 

In  the  exceptional  remedies  by  and  against  executors  and 
administrators  in  equity  hereinafter  mentioned,  questions  of 
retainer  and  set-off  by  the  executor  or  administrator 
frequently  arise,  but  retainer  and  set-off  are  legal  rather 
than  equitable  remedies,  and  are  fully  dealt  with  in  another 
part  of  this  work  (/). 

An  executor  or  administrator,  can  before  an  administration 
order,  pay  or  retain  a  statute-barred  debt  (g),  or  may  admit 
it  so  as  to  take  it  out  of  the  statute  {h),  but  he  cannot  revive 
it  after  decree  (%) . 

The  Statute  of  Limitations  may  be  set  up  in  resistance  to 
an  application  to  continue  the  proceedings,  if  the  executor  or 
administrator  does  not  proceed  within  six  years  after  the 
abatement  of  an  action,  provided  there  has  been  no  judg- 


(e)  2  Eden,  329. 

(/)  Ante,  p.  884s and  p.  1780. 

(</)  Stahlschmidt  v.  Lett,  1  Sm. 
&  G.  415.  Hill  v.  Walker,  4  K.  & 
J.  166. 


(h)  Moodie  v.  Bannister,  4  Drew. 
432.  Blair  v.  Nugent,  3  J.  &  Lat. 
673. 

(i)  Phillips  v.  Phillips,  32  Beav. 
26. 
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merit  (k) ;  for  the  Statute  of  Limitations  cannot  be  applied 
to  a  judgment  (/).  If  an  executor  or  administrator,  trustee 
for  an  infant,  neglects  to  sue  within  six  years,  the  Statute  of 
Limitations  binds  the  infant  (m). 

An  administrator  claiming  the  estate  or  interest  in  lands  of  In  the  case  of 
the  deceased  person  of  whose  chattels  he  has  been  appointed  tor  time  runs 
administrator,  is  to  be  deemed  to  claim  as  if  there  had  been-  from  tlie 

death,  not 

no  interval  of  time  between  the  death  of  the  deceased  person  from  grant  of 

letters  of  ad- 

and  the  grant  of  the  letters  of  administration  (n).  The  effect  ministration. 
of  this  is,  that  time  for  the  purpose  of  the  Statute  of  Limita- 
tions commences  to  run,  as  against  an  administrator  claiming 
a  chattel  interest  in  land,  from  the  date  of  the  death  of  the 
intestate  and  not  from  the  date  of  the  grant  of  administra- 
tion (o). 

The  Chancery  Division  has  power  to  restrain  proceedings  Restraining 
in  a  foreign  Court  against  an  executor  or  administrator  by  Info^"^88 
persons  within  the  jurisdiction  (p)  by  the  exercise  of  iurisdic-   p°urts  by 

1  J  J         J  J  injunction. 

tion  in  personam  against  such  persons.  It  will  do  so  where 
proceedings  are  improperly  or  vexatiously  instituted  or  pro- 
secuted in  the  foreign  Court  to  determine  questions  which 
ought  to  be  adjudicated  upon  in  this  country  (q). 

This  jurisdiction  can  be  exercised  whether  an  administra- 
tion order  has  or  has  not  been  made  (?•). 

Proceedings  in  a  foreign  Court  will  not  be  restrained  on 
the  ground  of  mere  hardship  or  inconvenience  (s). 

(k)  Hollingshead's    case,    1    P.  (q)  Carron  Iron  Co.  v.  Maclaren, 

Wins.    742.      Mitf.    PI.    272,  273,  5  H.  L.  C.416.    Lord  Portarlington 

4th  edit.  v.  Soulby,  3  M.  &  K.  104.    Venning 

(0  Supra,  note  (&)•  v.  Lloyd,   1  D.  F.  &  J.  193.     Mc- 

(m)  Wych  v.  East  India  Com-  Henry  v.  Lewis,  22  Ch.  D.  397. 

pany,  3  P.  Wins.  309.  Hyam  v.  Helm,  24  Ch.  D.  531. 

(n)  3  &  4  Will.  IV.  c.  27,  s.  6.  (r)  Bush  by  v.  Munday,  5  Madd. 

(o)  Re  Williams,  34  Ch.  D.  558.  297.     Baillie   v.    Baillie,  L.   R.   5 

Be  Bonsor  &  Smith's  Contract,  34  Eq.  175.     Bunbury  v.  Bunbury,  1 

Ch.  L  560.  Beav.  336.    Cord  v.  Cord,  33  Beav. 

(p)  The  Court  has  no  such  juris-  314. 

diction  if  the  persons  sought  to  be  (s)  Fletcher  v.  Rodgers,  27  W. 

restrained  are  not  within  the  juris-  R.   96.     Although  judgment   has 

diction  :  Re  Boyse,  15  Ch.  D.  591.  been  given  in  the  foreign  Court. 
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The  staying  of  actions  against  an  executor  or  administrator, 
after  an  administration  order  has  been  made,  will  be  found 
dealt  with  in  a  subsequent  chapter  (t). 

Where  the  executor,  in  an  action  at  law  against  him  by  a 
creditor  of  the  deceased,  had  pleaded  according  to  the  truth 
of  the  case,  he  was  always  held  entitled,  when  the  assets 
were  taken  from  him  and  administered  by  the  Court  of 
Equity,  to  all  the  protection  which  that  Court  could  give 
him  against  any  personal  liability  in  respect  of  the  judg- 
ment at  law  (u). 

But  with  respect  to  restraining  a  creditor  from  proceeding, 
after  a  decree  for  administration,  upon  a  verdict  or  judgment 
recovered  by  him  against  an  executor  or  administrator,  the 
following  distinction  was  taken  by  Lord  Eldon,  in  Brook  v. 
Skinner  (x) :  That  if  the  plaintiff  at  law  had  recovered  judg- 
ment de  bonis  testator  is,  the  Court  would  restrain  the  creditor 
from  taking  execution  on  such  judgment ;  and  that  if  he  had 
recovered  de  bonis  propriis,  the  Court  would  not  restrain  the 
execution.  So,  in  Clarke  v.  Ormonde  (y),  his  Lordship  said, 
that  if  a  creditor  has  obtained  judgment  by  which  the  exe- 
cutor is  personally  liable,  de  bonis  propriis,  the  Court  had 
nothing  to  do  with  it ;  but  if  a  judgment  de  bonis  testatoris, 
it  certainly  would  be  a  case  for  an  injunction.  That  is,  that 
the  Court  would  interfere  to  protect  the  assets,  but  not  to 
protect  the  executor  against  any  liability  to  which  he  might 
have  personally  subjected  himself.  And,  in  Drewry  v. 
Thacker  (z),  his  Lordship  intimated  his  opinion,  that  there 
was  no  instance  in  the  history  of  the  Court  of  Chancery, 
where,  after  a  judgment  at  law  de  bonis  testatoris,  et  si  non, 
de  bonis  propriis  of  an  executor,  and  execution  issued,  the 
proceedings  at  law  had  been  restrained,  on  a  decree  subse- 
quently obtained  for  administration  of  the  assets.  But,  in 
Lord  v.  Wormleighton  (a),  the  executor  pleaded,  to  an  action 
by  a  creditor,  non  assumpsit,  a  set-off,  and  plene  adminis- 

(t    See  post,  p.  1908.  (z)  3  Swanst.  542,  543,  547,  548. 

(u)  Gaunt  v.  Taylor,  2  Hare,  413.  See  also  Terrewest  v.  Featkerby, 

(x)  5  Meriv.  481,  note.  2  Mer.  480. 
(y)  Jacob,  124.  (a)  Jacob,  148. 
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travit,  and  the  verdict  was  against  him  on  all  these  pleas : 
And,  on  a  decree  for  the  administration  of  the  estate  having 
been  pronounced  pending  the  action,  Lord  Eldon  granted 
an  injunction  against  the  creditor,  with  a  direction  that  the 
executor  should  pay  the  costs  at  law,  including  the  costs  of 
the  trial :  And  his  Lordship  observed,  that  the  case  had 
been  argued  as  if  it  was  the  case  of  a  judgment  de  bonis  tes- 
tatoris,  et  si  non,  de  bonis  pfopriis  :  but  that,  in  fact,  it  was  a 
judgment  for  the  damages  de  bonis  testatoris,  and  for  the  costs 
only  de  bonis  propriis. 

In  the  modern  case  of  Etheridge  v.  Wormsley  (b),  a  creditor 
had  previously  to  any  administration  decree,  obtained  judg- 
ment in  a  county  court  against  the  defendant,  a  sole 
executrix.  Pearson,  J.,  refused  to  restrain  the  creditor  from 
pursuing  his  remedy  in  the  county  court  against  the  executrix 
personally,  but  ordered  payment  to  the  creditor  by  the  receiver 
of  the  estate,  without  prejudice  to  the  question  whether  the 
executrix  should  be  allowed  the  payment. 

One  executor  or  administrator  can  in  equity  bring  an  action 
against  another  (c). 

An  executor  or  administrator  (d)  can  in  equity  as  at  law  Right  of 

.    .  executor  or 

sue  before  grant  to  him  of  probate,  or  letters  of  admimstra-  administrator 
tion,  but  he  must  obtain  a  grant  of  probate   or  letters  of  p°0Sbate  or°16 
administration    before    the    hearing  (e).     It   appears   to   be  letters  of  ad- 

.  .  ministration. 

unnecessary  for  an  executor  to  allege  in  his  pleading  that  a 
valid  grant  of  probate  has  been  made  to  him  (/). 

In  an  old  case  (g),  it  was  held  that  production  by  a  plaintiff,   Evidence  of 
suing  as  administrator  to  A.,  of  the  letters  of  administration,  testator. 
was  not  prima  facie  evidence  of  A.'s   death  (h),  but  at  the 

(6)  29  Ch.  D.  557.  Life  Assurance  Co.,  32  Ch.  D.  373. 

(c)  Allen  v.  Story,  Toth.  150.  The  old  practice  was  to  allege 
Peake  v.  Ledger,  8  Hare,  313.  See  that  probate  had  been  granted  or 
the  American  case  of  Beall  v.  letters  of  administration  taken  out : 
Hilliary,  1  Maryland,  186.  54  Humphreys  v.  Ingledon,  1  P.  Wms. 
American  Decisions,  649.  753. 

(d)  Humphreys  v.  Humphreys,  (g)  Moons  v.  De  Bernales,  1  Russ. 
3  P.  Wms.  350.  Chanc.  Cas.  301. 

(e)  See  ante,  pp.  255,  256.  {h)  See  ante,  p.  477. 
(/)  lie    Masonic    and    General 
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hearing,  liberty  was  given  to  the  plaintiff  to  exhibit  interro- 
gatories to  prove  the  death,  and  the  cause  permitted  to  stand 
over  for  that  purpose  (i). 

An  action  commenced  by  the  dead  man  can  be  continued 
by  his  executor  or  administrator,  if  the  interest  survives,  on 
obtaining  an  order  for  that  purpose  (k). 

An  action  commenced  by  co-executors  does  not  abate  by 
the  death  of  one  of  them,  as  the  whole  of  his  interest  survives 
to  the  others,  nor  is  any  order  to  continue  the  proceedings 
necessary  (I). 

Where  there  are  several  executors,  they  must  all  sue, 
though  one  of  them  is  an  infant  (to).  If  only  one  of  several 
executors  has  proved,  he  may  sue  alone  without  making  the 
other  executors  parties,  although  they  may  not  have 
renounced  (n),  unless  they  have  acted  (o).  Where  one  of 
two  or  more  executors  refuses  to  join  as  a  plaintiff,  the  other 
or  others  can  still  bring  the  action,  making  the  executor  who 
refuses  to  join  a  defendant. 

Any  executor,  administrator  or  trustee  entitled  thereto 
may  have  a  judgment  or  order  against,  any  one  legatee, 
next  of  kin,  or  cestui  que  trust,  for  the  administration  of  the 
estate  or  the  execution  of  the  trusts  (|>). 

An  executor  or  administrator  is  not  allowed  to  sue  or 
defend  as  a  pauper,  "  because  the  indulgence  intended  poor 
persons  not  of  ability  to  sue  for  their  rights  in  forma  pauperis 
only  extends  to  persons  suing  in  their  own  rights,  and  not  as 
executor  or  administrator  "  (q). 


(i)  See  Hood  v.  Pimm,  4  Sim. 
101.  Where  money  is  ordered  to 
be  paid  to  A.  or  his  representa- 
tives (the  constant  course  upon 
payment  to  creditors)  the  mere 
production  of  the  probate  is  not 
sufficient  to  enable  the  representa- 
tive to  obtain  payment :  Proof  of 
the  death  is  now  required,  and 
that  the  testator  was  the  party  in 
the  cause :  Clayton  v.  Gresham, 
10  Ves.  289. 


(k)  E.  S.  C.  1883,  Ord.  XVII. 

(/)  Toller,  497. 

(m)  16  Vin.  Abr.  251,  tit.  Par- 
ties (B.),  pi.  20. 

(n)  Davies  v.  Williams,  1 
Sim.  5. 

(o)  Vickers  v.  Bell,  4  De  G.  J.  & 
S.  274. 

(p)  Ord.  XVI.  r.  38.  See  also 
Old.  XVI.  rr.  8,  9,  32,  40,  46,  and 
Ord.  LV.  r.  3. 

(</)  Paradice  v.  Sheppard,  1  Dick. 
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The  ordinary  method  of  invoking  the  aid  of  the  Chancery  Writ  or 

tv    .    .  .      ,  .,       c  .  .  ',    originating 

Division  is  by  writ  ot  summons ;  m  some  cases  a  special  summons, 
mode  of  procedure  by  originating  summons,  motion,  or  petition 
applies,  but  in  all  cases  to  which  such  special  procedure  does 
not  apply,  proceedings  can  only  be  commenced  by  writ.  An 
originating  summons  is  by  far  the  most  important  form  of 
special  procedure.  It  is  only  in  cases  specially  denned  by 
statute  or  the  Rules  of  Court  that  the  Court  can  exercise 
jurisdiction  on  an  application  by  originating  summons. 

The  chief  difference  between  proceedings  commenced  by  Difference 
writ  and  originating  summons  is,  that  the  proceedings  in  the   proceedings 
former  case  are   in  Court,  and  there  are  usually  pleadings  commenced 
delivered  by  the  parties ;  in  the  latter  case  the  proceedings   originating 

summons. 

are  in  chambers,  without  pleadings. 

In   all   cases  where   proceedings   can    be   commenced   by  Costs  of 
originating  summons  they  can  also  be  commenced  by  writ  of  wrongly 
summons  ;  but   if  proceedings   are    commenced   by  writ   of  commenced- 
summons,  which   ought    to   be    commenced    by   originating 
summons,  the  extra  costs  incurred  are  usually  thrown  upon 
the  plaintiff  (r). 

If  there  be  any  real  doubt  as  to  whether  proceedings  should  Wfly  » 

summons  is 

be  commenced  by  originating  summons  or  by  writ,  the  pre-  preferable  in 

p  liii-  j.  •    •      j  •  iii    case  of  doubt. 

lerence  should  be  given  to  originating  summons,  as,  should 
the  procedure  ultimately  turn  out  to  be  wrong,  the  Court  will 
usually  give  the  executor  or  administrator  issuing  the  sum- 
mons his  costs  out  of  the  estate,  where  a  mistake  has  bond  fide 
been  made.  Where  an  originating  summons  had,  in  the  first 
instance,  been  taken  out  and  dismissed  on  the  ground  of  want 

136.     Beames  on  Costs,  78.     Old-  by  the  Judge  personally  (see  Ord. 

field  v.  Cobbett,   1   Phill.   Ch.  C.  LV.  rr.  15  and  15a),  and  as  most 

613.     Fowler  v.  Davies,  16  Sim.  important  matters  are  adjourned 

182.    See  Bayly  v.  Bayly,  11  Beav.  to  him,  both  time  and  expense  can 

256.  often  be  saved  by  proceeding  by 

(r)  In  many  cases  the  costs  of  writ,  and  the  Judge  can,  and  will, 

proceeding    by  writ  are   actually  upon  application  by  motion,  and 

less  than  the  costs  of  proceeding  with  the  consent  of  the  parties,  at 

by   summons   would    have    been.  once  make  the  order  recpiired. 
As  many  orders  can  only  be  made 
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of  jurisdiction,  North,  J.,  on  a  subsequent  application  by- 
petition  to  deal  with  the  same  fund,  allowed  the  costs  of  the 
summons,  because  it  had  been  issued  in  the  reasonable  expec- 
tation that  the  order  could  be  made  in  chambers,  and  it  was  a 
meritorious  application  (s). 

The  difficulty  or  importance  of  the  question  involved  is  no 
reason  for  refusing  to  deal  with  it  on  originating  summons, 
but  in  matters  of  special  difficulty,  or  where  questions  of  large 
amount  are  involved,  the  Court  usually  looks  with  indulgence 
on  proceedings  commenced  by  writ  (t). 

In  an  administration  action  the  writ  and  pleadings  must  be 
entitled,  "  In  the  matter  of  the  estate  of  A.  B.,  deceased, 
Between,"  &c.  (u).  If  this  be  omitted  the  chief  clerk  or 
registrar  will  require  the  writ  to  be  amended  before  drawing 
up  any  order  in  the  action  (x).  An  originating  summons  for 
administration  must  be  entitled  in  the  same  way  (y). 

The  Court  can  make  an  order  for  general  administration 
of  the  personal  and  real  estate  of  a  deceased  person  on 
originating  summons  (z). 

The  rules  giving  special  remedies  to  executors  and 
administrators  by  originating  summons  are  rules  3  and  4  of 
Order  LV.  of  the  Rules  of  the  Supreme  Court,  1883. 

Rule  3  of  Order  LV.  is  as  follows  :  "The  executors  or  ad- 
ministrators of  a  deceased  person,  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  a 
creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  custo- 
mary heir  of  a  deceased  person,  or  as  cestui  que  trust  under 
the  trust  of  any  deed  or  instrument,  or  as  claiming  by  assign- 


(s)  Re  Gellard's  Trusts,  W.  N. 
1888,  p.  43.  The  Judge  usually 
allows  the  costs  where  there  is 
room  for  doubt  as  to  the  jurisdic- 
tion on  summons,  and  a  mistake 
has  been  made  bona  fide. 

(t)  See  hereon  Bond  v.  Walford, 
54  L.  T.  N.  S.  672. 

(u)  Eyre  v.  Cox,  24  W.  R.  317. 

(x)  Annual    Practice,    1893,   p. 


208. 

(y)  See  Table  of  Titles,  &c,  of 
petitions,  &c,  issued   out  of   the 
Central  Office,  and  Form  No.  25 
R.  S.  C.  1883,  App.  L. 

0)  R.  S.  C.  1883,  Ord.  LV.  r.  4. 
An  order  cannot  be  made  to  serve 
an  originating  summons  out  of  the 
jurisdiction  :  Re  Busfield,  32  Ch. 
D.  123. 
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ment  or  otherwise  under  any  such  creditor  or  other  person  as 
aforesaid,  may  take  out,  as  of  course,  an  originating  summons 
returnable  in  the  chambers  of  a  judge  of  the  Chancery  Divi- 
sion for  such  relief  of  the  nature  or  kind  following  as  may  by 
the  summons  be  specified  and  as  the  circumstances  of  the 
case  require  (that  is  to  say),  the  determination,  without  an 
administration  of  the  estate  or  trust,  of  any  of  the  following 
questions  or  matters  : — 

"  (a)  Any  question  affecting  the  rights  or  interests  of  the  Questions 

person   claiming   to   be  creditor,    devisee,    legatee,  determined  on 
next  of  kin,  or  heir-at-law,  or  cestui  que  trust ;  summons.0 

"  (b)  The  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others  ; 
"  (c)  The   furnishing   of  any  particular  accounts  by  the 
executors   or   administrators   or   trustees,  and   the 
vouching  (when  necessary)  of  such  accounts ; 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands 

of  the  executors  or  administrators  or  trustees  (b)  ; 
"  (e)  Directing  the  executors  or  administrators  or  trustees 
to  do,  or  abstain  from  doing,  any  particular  act  in 
their  character  as  such  executors  or  administrators 
or  trustees  (c) ; 
"  (f)  The  approval  of  any  sale,  purchase,  compromise,  or 

other  transaction  (d)  ; 
"  (g)  The   determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust  (e)." 

(6)  Trustees     can    be    ordered,  Ch.  D.  553,  where  trustees  were 

under  this  rule,  to  pay  into  Court  authorized  to  advance  to  the  tenant 

moneys    improperly    applied    by  for  life  part  of  the  personal  estate 

them  :  Be  Chapman,  54  L.  T.  13.  for  the  purpose  of  stocking  and 

(c)  The  act  must  be  something  cultivating  a  farm  forming  part  of 
within    their    trust  :     Suffolk    v.  the  settled  real  estate. 
Lawrence,  32  W.  R.  899.  (e)  Under  this  rule  only  those 

(d)  The  Court  cannot  order  a  questions  can  be  determined  which 
sale  under  this  rule.  It  can  only  before  the  existence  of  the  rule 
approve  one  as  to  which  the  could  have  been  determined  under 
trustees  have  a  discretion:  Be  a  judgment  for  the  administration 
Robinson,  31  Ch.  D.  247.  See  of  an  estate  or  the  execution  of  a 
on  this  rule,   Be   Household,   27  trust :  Be  William  Davies,  38  Ch. 
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Administra-  Under  rule  4  of  Order  LV.  the  Court  can,  on  an  application 

tion  on  -,....  t 

originating         Dy  originating  summons,  order  : 

1.  The  administration  of  the  personal  estate  of  the 
deceased ; 

2.  The  administration  of  the  real  estate  of  the  deceased  ; 

3.  The  administration  of  the  trust. 

"  The  persons  to  be  served  with  the  originating  summons 
under  the  preceding  rules  (/)  are  as  follows  : — 

"  A.  Where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee ; 

"  (a)  For  the  determination  of  any  question,  under  sub- 
sections (a)  (e)  (f )  or  (g)  of  rule  3,  the  persons,  or 
one  of  the  persons,  whose  rights  or  interests  are 
sought  to  be  affected  ; 

"  (b)  For  the  determination  of  any  question,  under  sub- 
section (b)  of  rule  3,  any  member,  or  alleged 
member  of  the  class  ; 

"  (c)  For  the  determination  of  any  question,  under  sub- 
section (c)  of  rule  3,  any  person  interested  in  taking- 
such  accounts ; 

"  (d)  For  the  determination  of  any  question,  under  sub- 
section (d)  of  rule  3,  any  person  interested  in  such 
money ; 

"  (e)  For  relief  under  sub-section  (a)  of  rule  4,  the  residu- 
ary legatees,  or  next  of  kin,  or  some  of  them ; 

"  (f)  For  relief  under  sub-section  (b)  of  rule  4,  the  residu- 
ary devisees,  or  heirs,  or  some  of  them  ; 

"  (g)  For  relief  under  sub- section  (c)  of  rule  4,  the  cestuis 
que  trust  or  some  of  them  ; 

"  (h)  If  there  are  more  than  one  executor  or  administrator 
or  trustee,  and  they  do  not  all  concur  in  taking  out 
the  summons,  those  who  do  not  concur  : 

"  B.  Where  the  summons  is  taken  out  by  any  person  other 

D.  211.    This  subject  will  be  found      remedies    against    executors    and 

further  treated   of  in  the  subse-      administrators  in  equity. 

quent    chapter  dealing  with   the  (/)  Rules  3  and  4  of  Ord.  LV. 
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than    the    executors,   administrators  or  trustees,    the    said 
executors,  administrators  or  trustees  (#)." 

The  Court  which  has,  under  the  before-mentioned  rule  (//),  Court  can 
power  to  dispense  with  service  upon  more  than  one  member  persons  it 
of  a  class,  can,  in  any  case,  order  any  persons  beneficially  i~^^tt0 
interested  in  the  trust  or  estate  to  be  made  parties,  either  in  parties, 
addition  to,  or  in  lieu  of,  the  previously  existing  parties  (?'). 

In  a  case  where  it  was  necessary  to  determine  on  the  con-  Application  in 

ill  n  i  chambers  as  to 

struction  ol  a  Will  whether  the  members  of  a  class  took  per  parties  to  be 
capita  or  per  stirpes,  as  the  members  of  the  class  were  serTed- 
known,  the  Court  could  not  appoint  the  persons  before  it  to 
represent  the  class  under  Ord.  XVI.  r.  32,  it  was  held  that 
the  proper  course  to  adopt  was  to  apply  in  chambers,  to  have 
it  ascertained  who  were  the  parties  interested,  and  who  ought 
to  be  served  (k). 

The  above  rules  give  an  executor  or  administrator  a  cheap  Advantage  to 

•i  •  it'  an  executor 

and  speedy  method  of  getting  the  assistance  and  directions  of  of  having 
the  Court,  and  he  is  of  course  protected  where  he  acts  under  decWedTby 
an  order  so  obtained.     In  all  cases  to  which  the  rules  apply,  the  Court- 
the  executor  or  administrator,  where  there  is  any  doubt  or 
difficulty,  should  issue  an  originating  summons  and  have  the 
matter  decided  by  the  Court,  and  not  rely  on  the  advice  of  a 
solicitor   or   opinion   of  counsel,    which,    according    to    the 
circumstances,  may,  or  may  not,  afford  him  some  indemnity. 
The  tendency  of  the  Court  seems  rather  to  encourage  than  to 
discourage  applications  by  executors  or  administrators  under 
this  rule  (I). 

An  application  should,  for  instance,  always  be  made  to  the  Questions  of 
Court  for  its  directions  under  this  rule  (where  it  applies)  0f  wills. 


(g)  Ord.  LV.  r.  5.     These  rules  (h)  Ord.   LV.   r.   5.      See    also 

are,  for  the  sake  of  convenience,  Ord.  XVI.  r.  32. 

set  out  in  this  chapter,  although  (i)  See  E.  S.  C.  Ord.  LV.  r.  6. 

they  as  fitly  fall  within  the  subject-  (k)  Ee   Gardiner,  W.    N.    1887, 

matter  of  the  subsequent  chapter  p.  59. 

dealing  with  the  remedies  against  (I)  See,  for  example,  the  re- 
executors  and  administrators  in  marks  of  Stirling,  J.,  in  Ee  Part- 
equity.  ington,  57  L.  T.  N.  S.  660. 

W.E.— VOL.    II.  3    N 
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where  there  is  difficulty  in  construing  the  Will ;  as  an  executor 
or  administrator  who,  although  acting  bond  fide,  distributes 
the  estate  on  what  turns  out  to  be  an  erroneous  construction, 
is  liable  to  make  good  the  funds  he  has  parted  with  (ra),  and 
he  is  also  liable  to  be  charged  with  interest  at  4  per  cent,  on 
the  money  he  has  to  make  good  (n)  ;  but  in  a  case  where  the 
legatee,  to  whom  the  money  has  to  be  made  good,  had  full 
knowledge  of  the  erroneous  payment  and  acquiesced  in  the 
erroneous  view  of  the  Will,  the  Court  did  not  make  the  execu- 
tor pay  interest  (o). 

The  Court  has  the  same  jurisdiction  as  to  costs  on  a  sum- 
mons properly  taken  out  under  Ord.  LV.  as  in  an  ordinary 
administration  action,  and  it  can  on  such  a  summons,  if  the 
proper  parties  are  before  it,  deal  with  the  question  of  costs, 
although  no  estate  or  fund  be  sought  to  be  administered  (p). 

The  practice  as  to  administration  actions  was  changed  by 
the  Rules  of  the  Supreme  Court,  1883.  "  There  were  formerly 
in  the  Court  of  Chancery  numbers  and  numbers  of  cases  in 
which  an  administration  suit  was  necessarily  instituted,  not 
because  the  parties  desired  the  administration  of  the  estate 
generally,  but  because  there  were  certain  questions — they 
may  have  been  minute,  they  may  have  been  limited,  they 
may  have  been  very  important — over  which  the  Court  would 
have  had  no  control  without  the  existence  of  an  administra- 
tion suit.  There  were  no  means,  according  to  the  old 
practice,  of  bringing  isolated  questions  under  a  Will  before 
the  Court  for  its  determination  except  by  an  administration 
suit.  It  was  felt  that  that  very  often  involved  parties  in  an 
amount  of  expense  which  was  unnecessary,  and  which  they 
ought  to  be  relieved  from  "  (q). 

In  order  to  avoid  this  expense,  power  is  expressly  given  to 
the  Court  by  the  rules  of  1883  to  determine  any  question 
without  making  a  judgment  or  order  for  the  administration  of 


(m)  Saltmarsh.  v.  Barrett,  31 
Beav.  349. 

(n)  Atty.-Gen.  v.  Kohler,  9  H. 
L.  C.  654. 


(o)  Re  Hulkes,  33  Ch.  D.  552. 
(p)  Re  Medlantl,  41  Ch.  D.  476. 
(q)  Pearson,  J.,  in  Re  Wilson, 
28  Ch.  D.  457,  460. 
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a  trust  or  of  the  estate  of  a  deceased  person,  if  the  question 
between  the  parties  can  be  properly  determined  without  such 
judgment  or  order  (r). 

This  power  is  not  confined  to  the  cases  which  can  under 
Ord.  LV.  rr.  3  and  4,  be  raised  by  originating  summons,  but 
under  Ord.  LV.  r.  10,  the  Court  has  this  power,  whether  the 
question  arise  on  summons  "  or  otherwise." 

This  power  extends  to  administration  actions  commenced 
•before,  but  tried  after,  the  rule  came  into  operation  (s). 

The  question,  whether  in  any  particular  case  it  is  necessary  Question  as 
that  a  general  administration  of  the  estate  should  be  directed,  genera]  ad- 
can  be  referred  by  the  judge  to  be  decided  in  chambers  (t).        ministration  is 

"  "       °  w  necessary  cau 

One  ground  on  which  the  Court  has  since  the  rules  of  be  referred  to 

,,..  ...  ..  ..        chambers. 

1883  directed  a  general  administration  is,  that  without  it  the   ,,       , 

°  (^rounds  on 

executors  or  administrators  cannot  be  adequately  protected,   which  the 
.  ,  Court  still 

i  or  instance,  where  a   testator  had   up  to  his  death  been  makes  a  decree 

engaged  in  the  businesses  of  a  merchant,  shipbroker,  insurance  mJJsu-atioiT " 

broker,  and  farmer,  and  was  also  the  managing  owner  of  six 

steamers,  the  proprietor  of  a  colliery,  and  a  partner  in  two 

other  collieries — in  addition,  he  was  the  sole  defendant  in  a 

partnership  action  relating  to  one  of  the  collieries,  in  which 

heavy  claims  were  made  against  him  by  the  partners — under 

these  circumstances,  questions  arose  whether  any  and  which 

of  his  businesses  ought  to  be  carried  on,  and  what  ought  to 

be  done  by  his  executors  as  to  the  defence  of  the  pending 

action,  and  how  and  when  his  property  ought  to  be  realised. 

On  these  facts,  Chitty,  J.,  directed  a  general  administration, 

and  in  addition  directed  special  enquiries  with  regard  to  the 

testator's  businesses  and  shares  in  ships  (u). 

It  appears  that  no  order  short  of  a  general  administration   Binding 
order  will  bind  creditors  (x). 

(r)  R    S.    C.    1883,    Ord.     LV.  p.  21,  where  Pearson,  J.,  expressed 

r.  10.  such  a  view  ;  and  Re  Barrett,  43 

(s)  Re  Llewellyn,  25  Ch.  D.  66.  Ch.  D.  70,  where  North,  J.,  held 

(t)  Ibid.  that  an  order  for  an  account  under 

(u)  Re  Dickinson,  W.  N.  1884,  Ord.  XV.  r.  1,  did  not  put  an  end 

p.  199.  to  the  executor's  right  to  prefer  a 

(as)  See  Re  Mills,  W.  N.  1884,  particular    creditor.       Orders    for 

3x2 


1812 

Smallness  of 
assets. 


A  direction  in 
a  will  to  obtain 
general  ad- 
ministration 

does  not 
deprive  the 
Court  of  it> 
discretion. 


Order  for 

general  ad- 
ministration 
must  be  made 
by  judge. 

Order  for 

administration 
with  a  proviso 
limiting 
proceedings 
under  it. 


Order  to 

deliver 

accounts. 


Of  Remedies  for  Executors  and     [Pt.  v.  Bk.  i. 

In  considering  whether  an  order  for  general  administration 
should  or  should  not  be  made  the  Court  will  be  governed  by 
the  circumstances  of  each  case  (y) ;  the  smallness  of  the 
assets  is  a  material  circumstance  to  decide  the  Court  against 
making  such  an  order  (z). 

The  fact  that  the  testator  has  by  his  Will  directed  his 
trustees  to  commence  an  action  for  administration  does  not 
deprive  the  Court  of  its  discretion  to  refuse  to  make  an  order 
for  general  administration;  but  the  Court  gives  weight  to 
such  a  direction  in  considering  whether  the  order  should,  or 
should  not,  be  made  (a). 

No  order  for  general  administration  can  be  made  except 
by  the  judge  in  person  (b). 

Where  an  executor  or  administrator  either  has  proceedings 
commenced  against  him  in  respect  of  debts  due  from  his  testator 
or  intestate,  or  is  threatened  with  such  proceedings,  it  is  often 
very  important  that  an  order  for  general  administration  of  the 
estate  should  be  obtained,  so  as  to  protect  it  for  the  general 
body  of  creditors,  or  to  give  time  to  properly  realise  it. 
Where  such  a  course  is  necessary  there  is  power  for  the 
Court  or  a  judge  to  make  the  usual  judgment  or  order  for 
administration,  with  a  proviso  that  no  proceedings  are  to  be 
taken  under  such  judgment  or  order  without  leave  of  the 
judge  in  person.  Such  an  order  can  only  be  made  where 
the  application  for  administration  is  by  a  creditor  or  bene- 
ficiary, not  where  the  application  is  by  the  executor  or 
administrator  (c). 

In  the  same  way,  upon  an  application  for  administration  or 


limited  administration  are  often 
productive  of  expense  only,  as  after 
;i  limited  order  has  been  made,  an 
order  for  general  administration 
is  frequently  found  to  be  neces- 
sary. Where  it  is  likely  that  ulti- 
mately an  order  for  general  admi- 
nistration will  be  required,  the 
better  way  is  for  the  order  to  be 
made  at  once,  with  a  direction  that 
no   proceedings    are   to   be   taken 


under  it  without  the  leave  of  the 
Judge.     See  Orel.  LV.  r.  10a  (b). 

(y)  See  hereon  Re  Wilson,  28 
Ch.  D.  457,  and  Re  Gyhon,  29  Oh. 
D.  834. 

(z)  Re  Jennings,  28  Sol.  Jo.  477. 

(a)  Re  Stocken,  38  Ch.  D.  319. 

(6)  R.  S.  C.  1883,  Ord.  LV. 
r.  15  a. 

(c)  R.  S.  C.  1883,  Ord.  LV. 
r.  10a  (b). 
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■execution  of  trusts  by  a  creditor  or  a  beneficiary  where  no 
accounts  or  insufficient  accounts  have  been  rendered,  the 
Court  or  judge  may  order  that  the  application  shall  stand 
over  for  a  certain  time,  and  that  the  executors,  administra- 
tors, or  trustees,  in  the  meantime  shall  render  to  the 
applicant  a  proper  statement  of  their  accounts,  with  an 
intimation  that  if  this  is  not  done  they  may  be  made  to 
pay  the  costs  of  the  proceedings  (d). 

An  absolute  order  for  sale  made  in  an  administration  suit 
operates  as  a  conversion  from  the  date  of  the  order  (e). 

Under   Ord.  LXV.  r.  1,  of  the   Eules    of   the    Supreme  Costs. 
Court,  1883,  the  costs  of  and  incident  to  all  proceedings  in 
the  Superior  Court  are  in  the  discretion  of  the  Court  or  judge, 
with  certain  exceptions  specified  in  the  rule.     This  general  General  rule 

.    .  as  to  an 

rule  applies  to  all  cases  in  which  executors,  administrators,  executor's 

or  trustees,   are  instituting  suits  against  strangers  to  their 

trust  on  behalf  of  their  trust   estate;    and  they  are,  when 

plaintiffs,  subject  to  the  same  rules,  and  personally  liable  to 

pay  costs,  as  if  they  were  suing  in  their  own  right  (/). 

An  executor  or  administrator  fairly  instituting  an  action 
for  the  direction  of  the  Court,  with  regard  to  the  trust, 
will  not  only  be  entitled  to  his  own  costs,  but  any 
person  made  a  party  to  the  suit,  for  the  protection  of  the 
executor  or  administrator,  will  also  have  his  costs  out  of  the 
fund  (g). 

The  question  of  an  executor  or  administrator's  costs  will 
be  found  dealt  with  in  a  subsequent  chapter. 

It  is  a  common  mistake  for  executors  and  administrators  Charges  and 

expenses 
in  taking  in  their  costs  for  taxation  to  include  in  them  items  should  not  be 

of  charges  and  expenses;  this  is  wrong,  as  the  charges  and  J£e "'bill'of 

expenses  should  be  included  in  their  accounts,  and  allowed  for  costs." 

when  the  accounts  are  taken. 

(d)  Ord.  LV.  r.  1  Oa.  to  reimbursement  out  of  the  estate 

(e)  Hyett  v.  Mekin,  25  Ck.  D.  will  be  found  dealt  with  ante,  pp. 
735.  850,  851. 

(/)  Dan.    Ch.    Pr.    1175,   1219,  (g)  Dan.  Ch.  Pr.  1208,  Vol.  II. 

Vol.  II.  Pt.  1,  6th  edit.     His  right      Pt.  1,  6th  edit. 


1814 


Practice  in 
allowing 
charges  and 
expenses. 


"Just 
allowances." 


Instances  of 
allowances 
under  this 
head. 


Of  Remedies  for  Executors  and     [Pt.  V.  Bk.  I.. 

Executors  and  administrators  are  not  entitled  to  their 
charges  and  expenses  on  taxation  without  an  express  direction 
that  they  are  to  be  included  in  the  taxation,  as  the  executor  or 
administrator  is  presumed  to  retain  them  out  of  the 
estate  (h). 

The  ordinary  practice  now  is  to  allow  executors  or  ad- 
ministrators their  costs  of  action  (out  of  their  estate)  as  between' 
solicitor  and  client,  together  with  any  charges  and  expenses, 
properly  incurred  relating  to  the  trust,  beyond  costs  of  action, 
on  the  suggestion  of  counsel,  of  some  particular  expenses 
incurred,  and  the  case  must  be  supported  before  the  taxing 
master;  it  is  not  the  practice  in  taking  the  account  in 
chambers  to  allow  the  charges  and  expenses  incurred  since 
the  suit,  but  they  are  provided  for  on  further  considera- 
tion (i). 

The  charges  and  expenses  of  an  executor  or  administrator 
do  not  include  funeral  and  probate  expenses  (k),  nor  the 
costs  of  other  actions  unless  specially  provided  for  (I). 

In  taking  any  account  directed  by  any  judgment  or  order,, 
all  "just  allowances"  are  made  without  any  direction  for  that 
purpose  (m). 

The  question  what  are  just  allowances  is  usually  left  to  be 
decided  on  the  taking  of  the  account  (n). 

What  are  just  allowances  depends  very  much  upon  the 
circumstances  of  each  case :  it  is,  however,  the  settled  rule, 
that  whatever  a  trustee  or  personal  representative  has 
expended,  in  the  fair  execution  of  his  trust,  may  be  allowed 
him  in  passing  his  accounts  (o). 

Under  the  head  of  "just  allowances  "  money  which  has 

(h)  Humphreys  v.  Moore,  2  Atk.  (o)  Dan.  Ch.  Pr.  1055,  Vol.  II; 


108. 

(i)  Seton,  4th  edit.  482. 

(k)  Collis  v.  Robins,  1  D.  &  S. 
131. 

(I)  Payne  v.  Little,  27  Beav.  83. 

(m)  Ord.  XXXIII.  r.  8. 

(n)  Brown  v.  De  Tastet,  Jac. 
284,  294. 


Pt.  1,  6th  edit.  For  instance,  in 
the  case  of  Re  Bird,  L.  B.  16  Eq„ 
203,  an  executor  was  allowed 
money  which  he  had  paid  to  his 
solicitor  on  a  misrepresentation  by 
the  solicitor,  and  which  the  latter 
had  misappropriated. 
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been  reasonably  expended  in  taking  opinions  and  procuring 
directions  (p),  payments  by  executors  in  discharge  of 
legacies  (q),  deductions  for  dower  out  of  rents  received  by  a 
widow  trustee  (r),  expenses  of  managing  and  carrying  on  a 
partnership  business  (s),  and  a  mortgagee's  expenses  of 
seizing  and  holding  possession  of  a  ship,  advertising  it  for 
sale,  and  effecting  insurances  upon  it  (t),  have  been  allowed. 

An    executor   or   administrator   will   not   be    allowed   the  Improper 

employment 

charges  of  his  solicitor  for  doing  things  which  the  executor  of  a  solicitor 
ought  strictly  to  have  done  himself  (a). 

When   a   trader   dies,    obviously   his    trade   or   business  Duty  of  the 

.  .    •  .      executor  or 

descends  to  his  executors  or  administrators  as  part  of  his  administrator 

,  with  regard  to 

assets-  the  business 

It  is  equally  obvious  that  his  trade  or  business  must  be  °nf  tm3 

deceased. 

either  wound  up  or  realized  by  his  executors  or  administrators 
or  be  carried  on  by  them. 

The  carrying  on  of  the  trade  or  business,  too,  may  be 
either  merely  for  the  purpose  of  realization  or  it  may  be 
continued  for  the  purpose  of  making  a  profit. 

In  carrying  on  the  trade  or  business  of  the  deceased  for 
either  of  the  above  purposes,  the  following  persons  may  be 
affected  by  the  success  or  failure  of  the  trading  : — 

(a)  Creditors  of  the  deceased. 

(b)  Beneficiaries  under  his  will. 

(c)  Creditors  whose  debts  are  incurred  in   the   trading 

subsequently  to  the  death  of  the  deceased. 
It  is  the  duty  of  both  an  executor  and  an  administrator,   To  carry  it  on 

„    .       ,  -i  •  iii  until  ^ can  ke 

where  the  business  of  the  deceased  is  a  valuable  asset,  to  carry  realized. 

on  the  business  for  such  reasonable  time  as  may  be  necessary 

to  enable  them  to   sell  it  as  a  going  concern  (x)  ;  but  the  Liability  of 

(p)  Fearns  v.  Young,   10   Ves.  Jac.  607,  621. 

184.  (0  Wilkes  v.  Saiinion,  7  Ch.  D. 

(q)  Nightingale    v.    Lawson,    1  188. 

Cox,  23.  (u)  Harbin  v.  Darby,  28  Beav. 

(r)  Graham  v.  Graham,  1  Ves.  325. 

Sen.  268.  (x)  See  the  remarks  of  Lord  Her- 

(s)  Brown    v.   De    Tastet,  Jac.  schell  in  Dowse  v.  Gorton,  [1891] 

284,  299.     Cook  v.  Collingridge,  A.  C.  190,  at  p.  199. 
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executor  or  administrator  who  carries  on  the  business  of  his 
testator  makes  himself  personally  liable  for  all  debts  so 
contracted,  and  it  makes  no  difference  that  he  avowedly  acts 
as  executor  or  administrator  (y). 

Where  the  business  is  merely  carried  on  for  the  purpose  of 
realization,  the  executor  or  administrator  is  entitled  to  be 
indemnified  by  the  estate  against  all  liabilities  properly 
incurred  by  him  in  so  doing,  both  as  against  creditors  of  the 
deceased  and  also  as  against  beneficiaries  (z). 

An  administrator  is  only  entitled  to  carry  on  the  business 
of  the  intestate  for  the  purpose  of  realization,  and  if  he  does 
any  more  than  this  he  renders  himself  personally  liable  for 
the  debts  so  incurred  without  any  right  of  indemnity  out  of 
the  intestate's  estate  (a),  and  any  assets  acquired  in  such 
trading  belong  to  the  intestate's  estate,  subject  to  the  right  of 
the  administrator  to  be  indemnified  for  what  he  has  expended 
in  obtaining  such  assets  (b). 

An  executor  who  is  not  expressly  or  impliedly  authorized 
by  the  Will  of  his  testator  to  employ  the  whole  or  some  part 
of  the  estate  in  carrying  on  the  business  is  in  the  same 
position  as  an  administrator  (c). 

Where  the  executor  is  authorized  by  the  Will  to  carry  on 
the  business  of  his  testator,  and  to  apply  the  whole  or  some 
portion  of  the  estate  to  that  purpose,  although  he  is  person- 
ally liable  for  the  debts  he  incurs  in  carrying  on  the 
business,  he  has  the  right  to  be  indemnified  out  of  the 
specific  assets  which  he  is  authorized  to  employ  in  the 
business  (d).  He  is  entitled  under  the  Will  to  this  protection 
as  against  beneficiaries,  and  if  any  creditors  of  the  testator 


(y)  Labouchere  v.  Tupper,  11 
Moo.  P.  C.  198.  This  subject  will 
be  found  more  fully  treated  of  in 
an  earlier  chapter.  See  p.  16S2etseq. 

(z)  Dowse  v.  Gorton,  [1891]  A.  C. 
190. 

(a)  Re  Evans,  34  Ch.  D.  597. 
See  also  Strickland  v.  Symons,  22 
Ch.  D.  666.     26  Ch.  D.  245. 


(b)  Re  Evans,  supra. 

(c)  A  direction  to  carry  on  the 
testator's  business  authorizes  the 
employment  in  it  of  the  capital 
left  in  the  business  by  the  testator 
at  his  death  :  M'Neillie  v.  Acton, 
4D.  M.  &G.  744. 

(d)  Ex  parte  Garland,  10  Ves. 
120. 
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know  of  his  carrying  on  the  business,  and  acquiesce  in  his  so 
doing,  he  is  entitled  to  the  same  indemnity  as  against 
them  (e). 

An  executor  who  carries  on  the  business  of  his  testator  can 
sue  as  executor  for  debts  incurred  to  the  estate  in  carrying  on 
the  trade  since  the  testator's  death  (/). 

The  subject  of  the  rights  and  liabilities  of  an  executor  or 
administrator  carrying  on  the  business  of  the  deceased  will 
be  found  further  dealt  with  in  a  subsequent  chapter. 

Numerous  statutes  have  been   passed   providing  facilities 
for  executors  in  the  discharge  of  their  duties,  and  relieving 
them  from  some  of   the    responsibilities    incident   to    their 
office. 
0j»       Thus  by  stat.  10  &  11  Vict.  c.  96,  entitled,  An  Act  for  10  &  n  Vict. 

taJjuL.  J  c.  96.  s.  1. 

t  a^MjIietter  securing  Trust  Funds,  and  for  the  Relief  of  Trustees  ((j), 
after    reciting   that  "it    is    expedient  to  provide  means  for 
better  securing  trust  funds,  and  for  relieving  trustees  from 
the    responsibility   of    administering   trust   funds    in   cases 
where  they  are  desirous  of  being  so  relieved,"  it  is  enacted, 
"That  all  trustees,  executors,  administrators  or  other  per-  Trustees  may 
sons,  having  in  their  hands  any  money  belonging  to  any  trust  moneys  or 
whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty,  a^sec^nties 
on   filing   an    affidavit    shortly    describing    the     instrument  1D*° ,the  Gourt 

of  Chancery. 

creating  the  trust,  according  to  the  best  of  their  knowledge 
and  belief,  to  pay  the  same,  with  the  privity  of  the  Accountant- 
General  Qi)  of  the  High  Court  of  Chancery,  into  the  Bank  of 
England,  to  the  account  of  such  Accountant-General  in  the 
matter  of  the  particular  trust  (describing  the  same  by  the 
names  of  the  parties,  as  accurately  as  may  be,  for  the  purpose 
of  distinguishing  it  (t),  in  trust  to  attend  the  orders  of  the 

(e)  Dowse  v.  Gorton,  [1891]  A.  C.  (h)  Now  the  Paymaster-General. 

190.  (i)  Where  executors  paid  money 

(/)  Abbott  v.  Partitt,  L.  R.,  6  into  Court  to  an  account  headed 

Q.  B.  346.  "  In  the  matter  of  the  trusts  of 

(g)  The  Judicature   Act,    1873,  the  Will  of  S.  J.,"  the  Court  held 

s.  34,  assigns  the  jurisdiction  under  that  the  account  was  too  general  to 

this  Act  to  the  Chancery  Division  enable  it  to  act  under  this  statute  : 

of  the  High  Court.  Re  Joseph's  Will,  1 1  Beav.  625.    See 
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Act. 
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said  Court ;  and  that  all  trustees  or  other  persons  having  any 
annuities  or  stocks  standing  in  their  names  in  the  books  of 
the  governor  and  company  of  the  Bank  of  England  or  of  the 
East  India  Company,  or  South  Sea  Company,  or  any  govern- 
ment or  parliamentary  security  standing  in  their  names,  or 
in  the  names  of  any  deceased  persons  of  whom  they  shall  he 
personal  representatives,  upon  any  trust  whatsoever,  or  the 
major  part  of  them,  shall  be  at  liberty  to  transfer  or  deposit 
such  stocks  or  securities  into  or  in  the  name  of  the  said 
Accountant-General  (k),  with  his  privity,  in  the  matter  of  the 
particular  trust  (describing  the  same  as  aforesaid),  in  trust  to 
attend  the  orders  of  the  said  Court :  and  in  every  such  case 
the  receipt  of  one  of  the  cashiers  of  the  said  Bank  for  the 
money  so  paid,  or,  in  the  case  of  stocks  or  securities,  the 
certificate  of  the  proper  officer,  of  the  transfer  or  deposit  of 
such  stocks  or  securities,  shall  be  a  sufficient  discharge  to 
such  trustees  or  other  persons  for  the  money  so  paid,  or  the 
stocks  or  securities  so  transferred  or  deposited." 

Under  the  Amending  Act  (The  Trustee  Belief  Act, 
1849)  (I),  where  the  major  part  of  the  trustees  are  desirous 
of  taking  advantage  of  the  Trustee  Belief  Act  and  paying 
their  funds  into  Court,  the  Court  can  make  an  order  autho- 
rizing the  funds  to  be  paid  or  delivered  into  Court  by  the 
major  part  of  the  trustees  without  the  concurrence  of  the 
other  trustees. 

Where  the  difficulty  arises  through  the  infancy  or  absence 
beyond  seas  of  a  person  entitled  to  a  legacy,  it  can  still  be 
paid  into  Court  under  the  Legacy  Duty  Act,  after  deducting 
the  duty  payable  in  respect  of  the  legacy  (m). 

Funds  which  do  not  exceed  500L  in  amount  or  value  can 
be  paid  by  the  trustees  into  a  post-office  savings  bank,  esta- 
blished in  the  town  where  the  Court  of  the  district  in 
which  any  of  the  trustees  or  other  persons  reside  is  held, 
in  the  name    of  the    Begistrar    of  the  Court,  in  trust    to 


also  Re  Robinson's  Trust,  1  Jur. 
N.  S.  750. 

(A)  Now  the  Paymaster-General. 


(I)  12  &  13  Vict.  c.  74. 

(m)  36  Geo.  III.  c.  52,  s.  32. 
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attend  the  orders   of   the   Court,  and  the  payment  out  can 
be  ordered  by  the  County  Court  (n). 

Foreign  bonds  do  not,  it   seems,  fall  within  the  Trustee  Foreign  bonds. 
Relief  Acts  (o),  but   all   railway  stock  and  India  stock  can 
be  brought  into  Court  under  the  provisions  of  the  Amend- 
ing Act  (The  Trustee  Relief  Act,  1849)  (p). 

Trustees  who  hold  money  belonging  to  a  charity  can  pay  Charity  funds, 
the  money  to  the    official    trustee    of   charitable   trusts  (q), 
and   should   not  pay   it   into    Court  under   the  above  Act, 
although  they  have  a  strict  right  to  do  so  if  they  choose  (r). 

The  affidavit  may  be  written  or  printed ;    the   lodgment  The  affidavit 
schedule  annexed  to  it  must  be  printed  (s).     It  can  be  made 
by  one  of  several  trustees  (t). 

A  trustee    paying    money  into  Court   under   the  Trustee  The  schedule 
Relief  Act  must  annex  to  the  affidavit  to  be  filed  by  him  affid^dt. 
pursuant  to  that  Act  a  schedule  in  the  same  printed  form  as 
the  lodgment  schedule  to  an  order,  setting  forth  : 

(a)  "  His  own  name  and  address  ; 

(b)  "  The  amount  and  description  of  the  funds  proposed  to 

be  lodged  in  Court ; 

(c)  "  The  ledger  credit  in   the  matter  of  the  particular 

trust  to  which  the  funds  are  to  be  placed ; 

(d)  "A  statement  whether  legacy  or  succession  duty  (if 

chargeable),  or  any  part  thereof,  has  or  has  not 
been  paid ; 

(e)  "A  statement  whether  the  money  or  the  dividends  on 

the  securities  so  to  be  lodged  in  Court,  and  all 
accumulations  of  dividends  thereon,  are  desired  to  be 
invested  in  any  and  what  description  of  government 
securities,  or  whether  it  is  deemed  unnecessary  so 
to  invest  the  same  "  (u). 

(n)  See   Annual   County  Court  543. 

Practice,  1893,  pp.  465,  466.  (s)  Supreme  Court  Funds  Rules, 

(o)  Re  Lloyd,  2  W.  R.  371.  1886,  r.  41.    Ann.  Pr.  1893,  vol.  ii. 

(p)  12  &  13  Vict.  c.  74.  p.  261. 

(q)  Under  18  &  19  Vict.  c.  124,  (t)  Anon.,  1  Jur.  N.  S.  974. 

ss.  22  and  23.  («)  Supreme  Court  Funds  Rules, 

(r)  Be  Poplar  School,  8  Ch.  D.  1886,  r.  41. 
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Application  for 
payment  out. 


investment  of  When  funds  arc  paid  into  Court  under  the  Trustee  Relief 
into  Court.  A.cts,  the  Chancery  Division  has  power  under  sec.  2  of  the 
ijLc  a ddc^d*. Trustee  Relief  Act,  1847  (x),  to  make  orders  "  for  the  invest- 
ment and  payment  of  any  such  moneys,  or  of  any  dividends  or 
interest  on  any  such  stocks  or  securities,  and  for  the  transfer 
and  delivery  out  of  any  such  stocks  and  securities,  and  for  the 
administration  of  any  such  trusts  generally." 

This  jurisdiction  can  he  exercised  upon  a  petition  presented 
in  a  summary  way,  or,  in  some  cases,  upon  a  summons,  the 
petition  or  summons  itself  originating  the  proceedings  (y). 

If  it  appears  in  any  case  that  the  trust  funds  cannot  be 
safely  distributed  without  a  suit  or  suits,  the  Court  can  direct 
such  suit  or  suits  to  be  instituted  (z). 

Application  for  payment  or  transfer  out  of  Court  or 
investment  of  funds  paid  into  Court  under  the  Trustee 
Relief  Acts  should  be  by  originating  summons  where  the 
money  or  securities  in  Court  do  not  exceed  1,000L  or  l,O0O£. 
nominal  value  (a).  In  all  other  cases  the  application  should 
be  by  petition. 

As  a  general  rule,  the  costs  of  paying  a  fund  into  Court  by 
the  executor  or  administrator,  ought  to  be  paid  out  of  the  general 
estate  (b),  but  if  the  fund  has  already  been  completely  severed 
from  the  general  estate,  and  appropriated,  the  costs  of  payment 
in  ought  to  come  out  of  the  fund  itself  (c).  The  costs  of 
paying  the  fund  out  of  Court  generally  fall  upon  the  fund 
itself  (d),  but  the  Court  can,  on  a  proper  application,  order 
them  to  be  paid  by  the  general  estate,  where  such  general 
(state  remains  in  the  hands  of  the  executor  (c). 

The  trustee  paying  money  into  Court  is  prima  facie 
entitled  to  his  costs  of  payment  in  and  of  his  appearance  on 


Costs  of 
paying  the 
fund  into  and 
out  of  Court. 


Trustees  costs 
of  payment 
into  and  out 
of  Court. 


c)  10  &  1 1  Vict,  c.  96. 

(y)  10  &  11  Vict.  c.  96,  s.  2.  As 
to  the  cases  in  which  the  applica- 
tion can  be  by  summons,  see  post. 

(z)  Ibid, 

(a)  R.  S.  C.  Ord.  LV.  r.  2  (5). 
See  post,  p.  1886. 

(6)  Re  Cawthorne,  12  Beav.  56. 


Re  Jones,  3  Drew.  679. 

(c)  Re  Lorimer,  12  Beav.  521. 

(rf)  Re  Dickson,  1  Sim.  37.  Re 
Ross,  ibid.  Re  Jones,  supra.  Re 
Robertson,  6  W.  R.  405.  Re  Wil- 
son, 14  W.  R.  161. 

(e)  Re  Trick,  L.  R.,  5  Ch.  170. 
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the  petition  or  summons  for  payment  out,  but  the  Court  has 
a  discretion  to  deprive  him  of  costs  if  he  pays  money  in 
vexatiously  (/),  but  not  when  he  acts  under  a  mere  mis- 
apprehension (g).  Upon  the  application  for  payment  out,  the 
jurisdiction  of  the  Court  is  limited  to  the  fund  which  has 
actually  been  brought  into  Court ;  and  it  cannot  order 
repayment  by  the  trustees  of  costs  and  expenses  deducted 
by  them  on  the  payment  in ;  if  it  can  be  shown  that  the  costs 
and  expenses  have  been  improperly  retained,  separate  pro- 
ceedings must  be  taken  against  the  trustees  to  recover  the 
amount  (k). 

The   occasions   on   which   trustees   should  pay   funds   in  Trustees 

it        should  not 

their  hands  into  Court  have  been  considerably  lessened  by  pay  funds 
the  recent  rules  of  the  Supreme  Court  (i).  Under  Ord.  LV.  J^eSarily 
r.  3,  trustees  can  now  obtain  the  directions  of  the  Court 
cheaply  and  quickly,  in  many  cases  in  which  formerly  they 
would  have  been  properly  advised  to  pay  their  funds  into 
Court.  For  instance,  trustees  who  are  desirous  of  ascer- 
taining who  are  the  persons  entitled  to  a  fund,  or  of  having 
the  question  who  are  entitled  to  the  fund  determined  by  the 
Court,  should  not  pay  the  fund  into  Court  under  the  Trustee 
Relief  Acts  (k),  but  should  take  out  a  summons  under 
Ord.  LV.  r.  3  (/),  to  have  such  persons  ascertained  by  the 
Court  (m).  Trustees  should  also  remember  that  the  pay- 
ment of  funds  into  Court,  and  the  subsequent  application 
for  payment  out  of  Court,  are  expensive  processes  which 
ought  to  be  avoided,  in  the  interests  of  their  cestui  que  trust, 
where  any  other  reasonable  and  safe  course  is  open  to 
them. 

An  executor  and  administrator  is  entitled,  after  taking 
reasonable  means  of  ascertaining  the  debts  owing  by  the  dead 
man,  to  distribute  the  balance  of  the  estate  amongst  the 
beneficiaries. 

(/)  See  Morgan's  Chancery  Acts,  (i)  R.  S.  C.  1883. 

6th  edit.  54.  (k)  Supra,  p.  1817  et  seq. 

(g)  Re  Jenkins,  3  N.  R.  408.  (I)  See  supra,  pp.  1806,  1807. 

(h)  Re  Parker's  Will,  39  Ch.  D.  (m)  Re  Giles,  55  L.  J.  Ch.  695. 
303. 
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Methods  of 


By  22  &  23  Yict.  c.  35,  s.  29,  it  is  enacted  that  "  where  an 
executor  or  administrator  shall  have  given  such  or  the  like 
notices  as  in  the  opinion  of  the  Court  in  which  such  executor 
or  administrator  is  sought  to  be  charged,  would  have  been 
given  by  the  Court  of  Chancery  in  an  administration  suit  (n), 
for  creditors  and  others  to  send  in  to  the  executor  or 
administrator  their  claims  against  the  estate  of  the  testator 
or  intestate,  such  executor  or  administrator  shall,  at  the 
expiration  of  the  time  named  in  the  said  notices  or  the  last 
of  the  said  notices  for  sending  in  such  claims,  be  at  liberty 
to  distribute  the  assets  of  the  testator  or  intestate,  or  any 
part  thereof,  amongst  the  parties  entitled  thereto,  having 
regard  to  the  claims  of  which  such  executor  or  administrator 
has  then  notice,  and  shall  not  be  liable  for  the  assets  or  any 
part  thereof  so  distributed  to  any  person  of  whose  claim  such 
executor  or  administrator  shall  not  have  had  notice  at  the 
time  of  distribution  of  the  said  assets  or  a  part  thereof,  as 
the  case  may  be  ;  but  nothing  in  the  present  Act  contained 
shall  prejudice  the  right  of  any  creditor  or  claimant  to  follow 
the  assets  or  any  part  thereof  into  the  hands  of  the  person  or 
persons  who  may  have  received  the  same  respectively  "  (o). 

The  section  applies  to  claims  of  next  of  kin  as  wrell  as 
creditors  (j>).  But  of  course  does  not  protect  executors 
against  claims  of  which  they  have  notice  (q).  It  protects 
them  whether  they  have  paid  over  the  legacies  or  only  appro- 
priated them  (r). 

There  are  several  ways  in  which  the  opinion  and  directions 


(n)  As  to  advertisements,  see 
R.  S.  C.  Ord.  LV.  r.  44.  See  also 
Wood  v.  Weightman,  L.  R.  13  Eq. 
434,  and  Dan.  Ch.  Pr.  6th  edit. 
1014.  There  is  no  rule  of  practice 
that  in  every  case  the  advertisement 
must  be  inserted  in  the  "  Times  " 
or  some  other  London  daily  news- 
paper, in  addition  to  the  "  London 
Gazette "  :  Re  Bracken,  43  Ch. 
D.  1.    See  also  ante,  pp.  1206, 1207. 

(o)  Sect.  27  of  this  Act  enables 


executors  and  administrators  to 
distribute  the  dead  man's  estate 
after  providing  for  liabilities  on 
leaseholds  held  by  him. 

(p)  Newton  v.  Sherry,  1  C.  P. 
D.  246. 

(q)  Re  Land  Credit  of  Ireland, 
W.  N.  1872,  p.  210.  Wood  v. 
Wood,  21  W.  R.  135. 

(r)  Clegg  v.  Rowland,  L.  R.  3 
Eq.  368.  Hunter  v.  Young,  4  Ex. 
D.  256. 
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of  the  Court  can  be  obtained  where  the  parties  interested  are  obtaining  the 

advice  and 

agreed  as  to  the  point  which  they  wish  to  be  decided,  without  direction  of 
going  to  the  expense  of  an  action  protracted  through  all  its 
stages.     Two  of  the  methods  only  are  specially  applicable  to 
proceedings  by  and  against   executors  or  administrators,  but 
as  all  can  be,  and  often  are,  used  by  executors  and  adminis- 
trators, it  will  be  useful  to  mention  all  of  them. 
jrj'£     1.  By  section  30  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  Trustee,  exe- 
t*^JZ.d*£.  35),  it  is  provided  that  "  any  trustee,  executor,  or  adminis-  may  apply  by 
*Ztt     trator  shall  be  at  liberty  without  the  institution  of  a  suit,  to  petition  to 

J  judge  ot 

apply  by  petition  to  an}'  judge  of  the  High  Court  of  Chancery,  Chancery  for 
or  by  summons  upon  a  written  statement  to  any  such  judge  advice,  &c,  in 
at  chambers,  for  the  opinion,  advice,  or  direction  of  such  ^^j^' 
judge  on  any  question  respecting  the  management  or  adminis-  property. 
tration  of  the  trust  property  or  the  assets  of  any  testator  or 
intestate,  such  application  to  be  served  upon,  or  the  hearing 
thereof  to  be  attended  by,  all  persons  interested  in  such 
application,  or  such  of  them  as  the  said  judge  shall  think 
expedient ;  and  the  trustee,  executor  or  administrator  acting 
upon  the  opinion,  advice,  or  direction  given  by  the  said  judge 
shall  be  deemed,  so  far  as  regards  his  own  responsibility,  to 
have  discharged  his  duty  as  such  trustee,  executor  or  admin- 
istrator in  the  subject-matter  of  the  said  application :  Pro- 
vided, nevertheless,  that  this  Act  shall  not  extend  to  indemnify 
any  trustee,  executor,  or  administrator  in  respect  of  any  act 
done  in  accordance  with  such  opinion,  advice,  or  direction  as 
aforesaid,  if  such  trustee,  executor,  or  administrator  shall 
have  been  guilty  of  any  fraud,  or  wilful  concealment  or 
misrepresentation  in  obtaining  such  opinion,  advice,  or 
direction ;  and  the  costs  of  such  application  as  aforesaid 
shall  be  in  the  discretion  of  the  judge  to  whom  the  said 
application  shall  be  made." 

Rules  19 — 22  of  Order  LII.  of  the  Rules  of  the  Supreme 
Court,  1883,  prescribe  the  form  of  applying  for  advice  of  the 
judge  under  the  above  section. 

It  has  been  held  that  the  Court  will  not,  upon  a  petition 
or   summons  presented  by  a  trustee  or  executor  under  this 
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enactment,  construe  an  instrument  or  make  any  order  affect- 
ing the  rights  of  parties,  decide  questions  of  detail  where 
affidavits  are  required,  or  decide  questions  of  considerable 
difficulty,  nor  will  it  pronounce  an  opinion  on  a  hypothetical 
case  (s).  Such  a  petition  or  summons  (t)  should  relate  only 
to  the  management  and  administration  of  the  trust  property 
in  the  manner  which  will  be  most  for  the  advantage  of  the 
parties  beneficially  interested  (u). 

2.  By  application  by  originating  summons  under  Ord.  LV. 
r.  3.  The  cases  in  which  the  opinion  and  directions  of  the 
Court  can  be  obtained  on  originating  summons  will  be  found 
dealt  with  in  an  earlier  part  of  this  chapter.  This  mode  of 
procedure  is  so  much  cheaper  that  it  has  practically  rendered 
obsolete  the  procedure  under  Lord  St.  Leonards'  Act. 

3.  By  special  case.  A  special  method  of  obtaining  the 
opinion  of  the  Court  by  means  of  a  special  case  was  provided 
by  the  13  &  14  Vict.  c.  35  (x).  The  statute  was  repealed  by 
4G  &  47  Vict,  c.  49,  but  its  provisions  are  kept  alive  by 
Ord.  XXXIV.  r.  8,  which  provides  :  "Any  special  case  may 
hereafter  be  stated,  for  the  same  purposes  and  in  the  same 
manner  as  was  provided  by  the  Act  13  &  14  Vict.  c.  35,  and 
the  same  shall  be  deemed  to  be  a  special  case  stated  in  a 
matter  within  the  meaning  of  the  order  "  (y). 

4.  On  statement  of  claim.  Under  the  new  practice  of  the 
rules  of  the  Supreme  Court  the  institution  of  an  action  is 
a  not  very  expensive  procedure,  and  where  the  facts  can  be 
agreed  on  between  the  parties  they  can  be  stated  in  the 
plaintiff's  statement  of  claim,  and  the  action  brought  on  for 
hearing  on  the  facts  so  stated.  In  an  action  so  instituted, 
the  Court  has  full  jurisdiction  over  the  whole  matter,  and 
can  make  binding  declarations  of  right  (0). 

(s)  See  hereon  Morgan's  Chan-  (x)  See  sects.  1  and  15. 

eery  Acts,  6th  edit.  p.  103.  (y)  For  the  practice  under  the 

(t)  The    petition    or    statement  13  &  14  Vict.  c.  35,  see  Morgan's 

should    be    signed    by    counsel:  Chancery  Acts,  5th  edit.  p.  118. 

•2?,  &  24  Vict.  c.  38,  s.  9.  And    see    also     Ann.    Pr.     1893, 

(u)  Be  Lorenz,  1  Dr.  &  Sm.  401,  p.  635. 

per  Kindersley,  V.-C.     See  also  Re  (z)  See  Ord.  XXV.  r.  5. 
Hooper's  Will,  7  Jur.  N.  S.  595. 
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5.  The  questions  may  be  raised  on  issues  of  fact  without 
pleadings  (a).  As  this  method  presents  no  special  advan- 
tage to  executors  or  administrators,  no  further  mention  need 
here  be  made  of  it. 

The  Court  has  sometimes  on  the  principle  of  salvage,  Salvage  cases, 
authorized  an  expenditure  out  of  capital,  for  the  purpose  of 
preventing  loss  or  destruction  to  settled  property,  which 
ordinarily  should  be  paid  for  out  of  income.  In  a  recent 
case  (b),  Kekewich,  J.,  authorized  trustees  of  a  settlement  to 
lay  out  8001. ,  part  of  settled  personalty,  in  repairs  and  im- 
provements on  a  farm  forming  part  of  the  real  estate  com- 
prised in  the  same  settlement.  This  expenditure  was 
authorized  on  evidence  that  the  farm  could  not  be  let  or  sold, 
and  that  it  would  deteriorate  unless  the  repairs  were  done, 
and  that  the  tenants  for  life  could  not  make  the  expendi- 
ture out  of  their  income  (c).  The  principle  seems  to  have 
been  carried  to  its  fullest  extent  in  the  case  of  Re  House- 
hold, (d)  where  V.-C.  Bacon,  in  exercise  of  such  a  jurisdic- 
tion, authorized  the  trustees  of  real  and  personal  estate 
devised  and  bequeathed  on  trust  for  a  father  for  life,  with 
remainder  to  his  children,  to  advance  part  of  the  money  to 
the  father  (the  tenant  for  life)  for  the  purpose  of  stocking 
and  cultivating  a  farm  forming  part  of  the  real  estate,  the 
evidence  showing  that  the  farm  could  not  be  let  at  a  remune- 
rative rate,  and,  unless  the  advance  was  made,  the  farm  would 
£0  out  of  cultivation  and  deteriorate  in  value. 

In  the  case  of  Re  Grawshaw  (e)  an  application  was  made  Sale  of , 

LGSLtitor  3 

to  the  Court  to  sanction   the   sale   of  large  businesses,  in  business  to 
which   the    testator  was   interested,    to    a    limited   company 
formed  for  the  object  of   acquiring    such    businesses.     The 
testator  had  given  large  legacies,  some  of  which  were  settled, 
and  the  evidence  showed    that    it  was  impossible  to  satisfy 

(a)  Ord.  XXXIV.  rr.  9—12.  Ch.  D.  786.     Glover  v.  Barlow,  21 

(b)  Conway  v.  Fenton,  40  Ch.  D.  Ch.  D.  788,  note.  Re  Household, 
512.  27  Ch.  D.  553. 

(c)  See  also  Frith  v.  Cameron,  (d)  27  Ch.  D.  553. 
21  Ch.   D.  786.     Re  Jackson,  21  (e)  60  L.  T.  357. 

W.E. — VOL.    II.  o    O 
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the  testator's  creditors  and  beneficiaries  without  a  realization 
of  the  testator's  partnership  businesses  and  properties,  and  it 
was  considered  that  such  businesses  and  property  if  sold  at 
once  would,  in  consequence  of  trade  depression,  be  sold  at  a 
serious  sacrifice.  The  proposed  scheme  provided  that  the  pro- 
posed company  should  pay  for  the  businesses  and  property  by 
means  of  debentures  and  fully  paid-up  shares  in  the  company, 
which  were  to  be  appropriated  to  the  persons  entitled  to  the 
pecuniary  legacies  or  their  trustees.  The  Will  contained  a 
power  to  invest  in  "  the  stocks,  funds,  shares  and  debentures, 
mortgages  or  securities  of  any  corporation  or  company." 
North,  J.,  held  that  he  had  no  jurisdiction  to  sanction  the 
scheme,  which  he  thought  an  alteration  of  the  trusts  of  the 
Will,  the  investment  clause  only  contemplating  a  going  com- 
pany, but  he  gave  leave  to  apply  to  Parliament  for  a  private 
Act  authorizing  the  carrying  out  of  the  proposed  scheme. 

The  ground  on  which  North,  J.,  held  that  the  investment 
clause  did  not  apply,  namely,  that  the  power  contemplated  a 
sale  to  a  going  company,  not  to  a  company  merely  formed  to 
define  and  limit  the  liability  of  the  persons  already  interested 
in  the  partnership  business,  seems  a  narrow  one,  and  the  same 
remark  applies  to  another  ground  stated  by  his  Lordship, 
that  the  power  contemplated  a  sale,  and  by  the  scheme  the 
parties  would  not  sell  but  retain  the  property  in  specie,  as 
wherever  property  is  sold  for  shares  in  a  company  the  seller 
to  some  extent  retains  an  interest  in  the  property  sold.  The 
cases  in  which  the  Court  has  exercised  its  original  jurisdic- 
tion over  settled  property  in  order  to  prevent  its  loss  or 
destruction  do  not  appear  to  have  been  cited  in  Re  Craw- 
shaiv  (/),  but  the  principle  embodied  in  them  would  seem  to 
apply  to  such  a  case. 

{)  )  60  L.  T.  357. 
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BOOK    THE    SECOND. 

OF   REMEDIES   AGAINST    EXECUTORS    AND    ADMINISTRATORS. 

IN  the  last  place,  it  is  proposed  to  treat  of  the  Remedies 
against  executors  and  administrators,  by  means  of  which 
their  various  duties  and  liabilities  may  be  enforced  in  the 
Queen's  Bench  and  Chancery  Divisions  of  the  High  Court 
-of  Justice  respectively. 

Before  entering  on  this  subject,  it  may  be  remarked,  that  Foreign 
no  suit  can  be  brought  against  any  executor  or  administrator, 
in  his  official  capacity,  in  the  Court  of  any  country  but  that 
from  which  he  derives  his  authority  to  act  by  virtue  of  the 
probate  or  letters  of  administration  there  granted  to  him  (a). 
Therefore,  if  a  foreign  creditor  wishes  a  suit  to  be  brought 
here,  in  order  to  reach  the  effects  of  a  deceased  testator  or 
intestate  situate  in  England,  it  will  be  necessary,  before  the 
suit  can  be  maintained,  notwithstanding  an  executor  or 
administrator  has  been  appointed  abroad,  that  an  English 
personal  representative  should  also  be  duly  constituted  by 
grant  from  the  Probate  Court  here ;  for  the  foreign  executor 
or  administrator  is  not  liable  to  be  sued,  in  his  official 
character,  in  this  country  (b).  But  it  must  be  observed, 
that  if  he  should  collect  the  effects  or  debts  of  the  deceased 
found  or  due  in  England,  without  taking  out  letters  of 
administration  here,  he  would  thereby  become  liable  as 
executor  de  son  tort,  to  the  extent  of  the  assets  so  received 
by  him  (c). 

(a)  Story's  Confl.  s.  513.  an  executor  de  son  tort  in  Court 

(b)  Tyler  v.  Bell,  1  Keen,  826,  will  not  dispense  with  that  of  a 
829.  Story's  Confl.  ss.  513,  514.  regular  representative  :  Penny  v. 
Flood  v.  Patter-on,  29  Beav.  295.  Watts,  2  Phill.  Ch.  C.  152.     See 

(c)  See  ante,  pp.  208,  209.     But  post,  pp.  1912,  1914. 
in  a  suit  in  equity,  the  presence  of 

3  o  2 
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CHAPTER   THE   FIRST. 


No  action  lay 
at  common  law 
against  an 
executor  in 
which  the 
testator  could 
have  waged 
his  law. 


Action  of 
account. 


No  action  at 
law  lies 
against  an 
executor  for 
a  general 
legacy : 


OF    REMEDIES    AGAINST    EXECUTORS    AND    ADMINISTRATORS 
AT    LAW. 

An  action  of  debt  did  not  formerly  lie  against  an  executor 
or  administrator  upon  a  simple  contract,  when  the  testator 
or  intestate  could  have  waged  his  law  (a). 

But  stat.  3  &  4  Wm.  IV.  c.  42,  s.  13,  abolished  wager  of 
law,  and  by  s.  14  enacted  that  "  an  action  of  debt  on  simple 
contract  shall  be  maintainable  in  any  Court  of  Common  Law 
against  any  executor  or  administrator." 

No  action  of  account  lay  against  an  executor  or  adminis- 
trator at  common  law ;  because  the  account  rested  in  the 
privity  and  knowledge  of  the  deceased  only  (b):  But  this 
action  was  given  by  stat.  4  &  5  Ann.  c.  16,  s.  27. 

An  action  does  not  lie  against  an  executor  for  a  general 
legacy  (c)  even  though  he  may  have   expressly  promised  to 

pay  00- 

And  an  action  at  law  for  a  distributive  share  of  an 
intestate's  property  cannot  be  maintained  against  the  per- 
sonal representative,  although  he  may  have  expressly  pro- 
mised to  pay  (e) . 


(«)  Barry  v.  Kobinson,  1  N.  E. 
293. 

(b)  Co.  Litt.  89,  6.     2  Inst.  404. 

(c)  Deeks  v.  Stratt,  5  T.  R.  690. 
(</)  Jones  v.  Tanner,  7  B.  &  C. 

542. 

(e)  See  Accord.  Holland  v.  Clark, 
1  Y.  &  C.  Ch.  C.  151,  167,  per 
Knight Bruce,V.-C.  See  also  John- 
son v.  Johnson,  3  B.  &  P.  169, 
where  Lord  Alvanley,  C.  J.,  ob- 


served that,  "  if  an  executor,  think- 
ing that  he  has  settled  the  affairs 
of  his  testator,  pay  the  legacies,  I 
have  no  difficulty  in  saying  that  a 
Court  of  Common  Law  would  not 
entertain  an  action  for  money  had 
and  received  against  a  legatee, 
since  such  a  Court  cannot  take 
into  consideration,  as  a  Court  of 
Equity  would  do,  the  mode  in 
which  the  funds  might  have  been 
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But  the  law  is  different  with  respect  to  specific  legacies  ;  seem,  as  to  a 

.  _      .  ,  specific  legacy 

tor,  alter  an  assent  by  an  executor  to  a  specific  legacy,  lie  is  after  assent : 
clearly  liable  at  law  to  an  action  by  the  legatee ;  because  the 
interest  in  any  specific  thing  bequeathed  vests  at  law  in  the 
legatee,  upon  the  assent  of  the  executor  (/).  Therefore,  a 
devisee  of  chattel  leaseholds  may  bring  an  action  to  recover 
them  against  the  executor,  after  an  assent  by  him  to  the 
bequest  (g).  So  an  action  of  trover  will  lie  for  a  specific 
legacy,  after  the  executor  has  assented  (Ji). 

It  must  also  be  observed,  that  executors  may,  by  arrange-  or  where  he 
ment  with  the  legatees,  cease  to  hold  the  money  bequeathed  hold  the 
in  their  character  of  executors  :  in  which  case  they  are  ob-  money  as 

J  executor : 

viously  liable  to  be  sued  at  law ;  Thus,  in  Gregory  v. 
Ha/rman  (i),  the  plaintiff  and  three  others  being  residuary 
legatees  under  the  Will  of  one  T.  P.,  the  defendants,  as  the 
executors  named  in  the  Will,  accounted  with  them,  and 
having  paid  to  the  latter  the  respective  sums  due  to  them 
thereon,  took  from  them,  and  from  the  plaintiff,  a  release, 
but  did  not  pay  the  plaintiff  his  share,  he  having  consented 
to  allow  it  to  remain  in  their  hands.  And  it  was  held,  that 
the  money  not  being  retained  by  the  defendants  in  their 
character  of  executors  the  plaintiff  was  entitled  to  recover  it 
in  an  action  at  law.  Again,  in  Hart  v.  Minors  (j),  E.  by 
Will  bequeathed,  subject  to  debts  and  legacies,  the  residue 
of  his  personal  estate  to  his  executors,  upon  trust  to  divide 
the  same  into  two  equal  parts,  and  to  divide  one  of  such 
parts  into  six  equal  shares,  and  to  pay  one  of  such  shares 
unto  each  of  his  cousins,  E.  T.,  J.  W.,  and  J.  H.,  and  the 
remaining  shares  as  therein  mentioned,  and  appointed  M.  his 
executor,  who  duly  proved  the  Will :  M.,  having  taken  upon 
himself  the  execution  of  the  Will,  called  a  meeting  of  the 
residuary  legatees,  at  which  J.  H.  was  present,  and  exhibited 
an  account,  charging  himself  with  assets,  and  paid  some  of 

applied."     See  as  to  an  action  for  (g)  Doe  v.  Guy,  3  East,  120. 

.a  legacy  charged  on  land,  Braith-  (h)  Williams  v.  Lee,  3  Atk.  223. 

waite  v.  Skinner,  5  M.  &  W.  313.  (i)  1  Moore  &  P.  209. 

(/)  Ante,  p.  1231.  (j)  2  Crompt.  &  M.  700. 
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the legatees  the  greater  portion  of  their  share  of  the  residue, 
and  was  about  to  pay  J.  H.,  but  was  prevented  from  so 
doing :  Another  meeting  was  afterwards  called,  at  which 
J.  H.  was  not  present,  when  the  executor  exhibited  another 
account,  charging  himself  with  assets,  and  crediting  himself 
with  payments  and  disbursements,  and,  amongst  others, 
with  having  paid  "  cash  for  legacy  duties :  "  To  this  was 
appended  a  supplemental  account,  containing,  amongst 
others,  the  following  item  :  "By  cash  retained  for  J.  H.r 
179/.  10s.  :  "  In  an  action  for  money  had  and  received,  and 
on  an  account  stated,  brought  by  J.  H.  against  the  executor 
to  recover  the  amount  of  the  legacy,  it  was  held  by  the- 
Barons  of  the  Exchequer,  that  the  action  was  maintainable, 
on  the  ground  of  a  certain  sum  having  been  received  and 
retained  by  the  defendant  for  the  plaintiff's  use,  by  which 
the  defendant  ceased  to  hold  the  money  in  his  character  of 
executor  (k). 

The  jurisdiction  of  the  County  Courts  is,  by  stat.  51  &  52. 
Vict.  c.  43,  s.  58,  extended  to  the  recovery  of  a  demand  not 
exceeding  50/.,  for  the  amount  or  part  of  the  amount  of  a 

' >\Jl   recover- 

able  in  County    distributive  share  under  an  intestacy,  or  of  any  legacy  under 

Court-  a  WiU  (I). 

Where  money  is  bequeathed  to  an  executor  in  trust,  that 
is,  where  he  has  trusts  to  perform  with  respect  to  the 
bequest  which  do  not  form  part  of  the  ordinary  duties  of  an 
executor,  the  case  is  not  within  section  58  (ra),  but  a  bequest, 
though  made  in  terms  to  an  executor  in  trust,  will  be  within 


51  &  52  Vict 
c.  43: 
legacy,  &c, 
not  exceeding 
50/.  recover 


(h)  See  also  Gorton  v.  Dyson, 
1  Brod.  &  Bing.  219.  Moert  v. 
Moessard,  1  Moore  &  P.  8.  Rose 
v.  Savory,  2  Bing.  N.  S.  145. 
Wasney  v.  Earnshaw,  4  Tyrwh. 
806.  Roper  v.  Holland,  3  A.  &  E. 
99.  Edwards  v.  Bates,  7  M.  &  Or. 
590.  Bartlett  v.  Dimond,  14  M.  & 
W.  49,  56.  Pardoe  v.  Price,  16  M. 
&  W.  459,  by  Roll'e,  B.  Bond  v. 
Nurse,  10  Q.  B.  244.     Edwards  v. 


Lowndes,  1  E.  &  B.  81.  Topliani 
v.  Morecroft,  8  E.  &  B.  972. 

(1)  The  County  Court  has  also, 
by  sect.  67  of  the  same  statute, 
jurisdiction  in  administrations  and 
execution  of  trusts  to  the  extent  of 
500/. 

(vi)  Hewston  t'.Phillips,  1 1  Exch.. 
699.  See  further,  as  to  what  is  a 
claim  for  a  legacy,  Longbottom  v.. 
Longbottom,  8  Exch.  203. 
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the  section  if  the  executor  has  really  nothing  more  to  do  than 
he  would  be  bound  to  do  upon  a  simple  bequest  to  a  legatee  (w). 
And  all  cases  involving  the  execution  of  trusts  within  and  to 
the  amount  of  500Z.  are  within  the  Equity  jurisdiction  con- 
ferred on  the  County  Courts  by  section  67. 

It  has  been  shown,  that  in  the  case  of  an  action  brought  Parties. 
by  executors,  they  should  all  join,  whether  they  have  adminis- 
tered or  not  (o).  But  the  rule  as  to  joinder  was  different  in 
actions  against  executors  or  administrators :  Therefore, 
where  the  defendant  pleaded  in  abatement  that  he  had  oue 
or  more  co-executors  who  ought  to  be  joined,  he  must 
have  averred,  not  only  that  the  co-executor  was  alive  ( p) ,  but 
that  he  had  administered  ;  because  it  was  only  necessary  to 
sue  so  many  of  the  executors  as  had  administered  (q). 

Formerly  in  an  action  against  a  married  woman  executrix, 
the  husband  must  have  been  joined  as  a  defendant,  but  now 
by  the  Married  Women's  Property  Act,  1882,  sect.  18,  a 
married  woman  who  is  an  executrix  or  administratrix  alone  or 
jointly  with  any  other  person  or  persons  may  sue  or  be  sued 
without  her  husband  as  if  she  were  a  feme  sole. 

If  one  of  two  executors  dies,  an  action  cannot  be  brought 
against  the  surviving  executor  and  the  executor  of  the 
deceased  executor,  but  must  be  against  the  survivor  alone  (r) . 

By  E.   S.   C.   1883,  Ord.  III.  r.  4,  it  is  provided  that  if 

(n)  Pears    v.   Wilson,   6    Exch.  Off.  Ex.  205,  14th  edit.     Swallow 

833.       See   also   Re  Fuller,  2   E.  v.  Emberson,  1  Lev.  161. 
&  B.  573.    The  County  Court  may  (r)  1  Roll.  Abr.  928,  tit.  Exors. 

well  try  a  question  of  devastavit  in  (Z).     But  if  the  executor  of  the 

such  a  suit :  Winch  v.  Winch,  13  executor  administer  with  the  other, 

C.  B.  128.     The  grant  of  letters  of  an  action  lies  against  both  as  exe- 

administration  is  part  of  the  cause  cutors  :  Ibid.     It  is  not  necessary 

of  action  :  Re  Fuller,  2  E.  &  B.  573.  as  a  ride  in  an  action  for  an  ac- 

(o)  This  however  is  subject  to  count  in  the  Chancery  Division  to 

the   operation   of  R.  S.   C.  1883,  add  the  representative  of  a  deceased 

Ord.  XVI.  r.  11,  ante,  p.  1777.  executor  as  a  party,  but  where  it  is 

(p)  Hilbert  v.  Lewis,  1  Freern.  desirable  tojoinsuchrepresentative 

268.     Pleas  in  abatement  are  now  R.  S.  C.  1883,  Ord.  XVI.  r.  11,  or 

abolished.     See  ante,  p.  1777.  r.  48  may  be  applied.   Re  Harrison, 

(q)  Bro.  Exors.  20,  88.     Wentw.  [1891]  2  Ch.  349. 
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a  defendant  is  sued  in  a  representative  capacity,  the  indorse- 
ment of  claim  must  show  in  what  capacity  he  is  sued. 
And  by  Ord.  XVI.  r.  8,  it  is  provided  that  trustees, 
executors  and  administrators  may  be  sued  on  behalf  of,  or 
as  representing  the  property  or  estate  of  which  they  are 
trustees  or  representatives  without  joining  any  of  the  persons 
beneficially  interested  in  the  trust  or  estate,  and  shall  be 
considered  as  representing  such  persons ;  but  the  Court  or 
a  Judge  may,  at  any  stage  of  the  proceedings,  order  any 
of  such  persons  to  be  made  parties,  either  in  addition  to  or 
in  lieu  of  the  previously  existing  parties  (s). 

There  seems  no  reason  why  a  plaintiff  should  not  obtain 
judgment  under  Ord.  XIV.  against  an  executor  who  does  not 
set  up  a  defence  of  plene  administravit,  although  an  executor 
can  of  course  obtain  leave  to  defend  more  readily  than  his 
testator  could  have  done.  When  the  executor  successfully 
sets  up  plene  administravit  it  would  seem  to  have  been  de- 
cided at  Chambers  that  the  plaintiff  is  entitled  to  a  judgment 
with  costs  against  future  assets  quando  accidcrint,  but  that 
the  executor  is  entitled  to  costs  of  action  as  against  the 
plaintiff  (t). 

Service  on  one  of  two  co-executors,  who  are  in  possession 
of  the  premises,  would  seem  to  be  a  sufficient  service  in  an 
action  for  recovery  of  land  (u). 

In  an  action  against  an  executor,  as  such,  he  must  be 
named  executor,  as  it  is  provided  by  R.  S.  C.  1883,  Ord.  III. 
r.  4,  that  if  the  defendant  or  any  of  the  defendants  is  sued 
in  a  representative  capacity,  the  indorsement  shall  shew  in 
manner  appearing  by  such  of  the  forms  in  Appendix  A. 
Part  III.  sec.  VII.  as  shall  be  applicable  to  the  case,  or  by  any 
other  statement  to  the  like  effect,  in  what  capacity  the 
defendant  is  sued.  And  this  was  so  before  the  Judicature 
Statement  of  Act  (v).  Under  the  law  as  it  existed  prior  to  the  Judicature 
Act  it  was  settled  that  if,  upon  the  whole  matter,  the  plaintiff 

(s)  See  ante,  p.  1778.  (u)  Doe  d.  Strickland  v.   Eoe, 

(t)  See  Annual   Practice,  1893,       4  D.  &  L.  431. 
p.  312.  (v)  Corn.  Dig.  Pleader  (2  D.  2). 


claim. 
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had  declared  against  the  defendant  as  executor,  it  was  con- 
sidered that  the  judgment  might  well  be  de  bonis  testatoris, 
although   the   defendant   was   not   named    executor    at    the 
beginning  of  the  declaration  (x)  :  Thus  it  was  enough  in  an  Practice  prior 
action  of  covenant  on  a  demise  to  the  testator,  to  state  that  Act . 
he  made  his  Will  and  appointed  the  defendant  his  executor,  how  defendant 

to  be  charged 

who  entered  and  was  possessed  as  executor ;    for  this  aver-  as  executor. 
ment  might  be  traversed  by  the  defendant  (y). 

Formerly  a  plaintiff  could  not  have  an  action  against  a  Joinder  of 
defendant  to  charge  him  as  executor,  and   also  in  his  own 
right :  for  the  judgment  in  the  one  case  was  de  bonis  propriis, 
and  in  the  other  de  bonis  testatoris  (z). 

But  now  by  R.  S.  C.  1883,  Ord.  XVIII.  r.  5,  it  is 
provided  that  "  Claims  by  or  against  an  executor  or  adminis- 
trator as  such  may  be  joined  with  claims  by  or  against 
him  personally,  provided  the  last-mentioned  claims  are 
alleged  to  arise  with  reference  to  the  estate  in  respect  of  which 
the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or 
administrator  "  (zz).  With  regard  to  the  corresponding  rule 
of  the  Rules  of  1875  (Ord.  XVII.  r.  5),  Hall,  V.-C,  made 
the  following  observations  in  Padwick  v.  Scott  (a):  "In 
suing  an  executor  or  administrator  it  frequently  becomes 
a  question  whether  he  should  be  sued  as  legal  personal 
representative  or  personally  ;  and  the  minds  of  the  framers  of 
Order  XVII.  Rule  5,  were  directed  to  Asliby\.  Ashby(b),  and 

(x)  Dean  of  Bristol  v.  Guyes,  1  v.  Hobday,  4  M.  &  S.  120,  that  no 

Saund.  112,  a.     Rami  v.  Hughes,  objection  could  be  made  to  a  decla- 

4  Bro.  P.  C.  27,  Toml.  edit.     Com.  ration  in  the  detinet,  which  might, 

Dig.   Abatement    (F.    20).      Ibid.  and  strictly  ought  to  have   been 

Pleader  (2  D.  2).  laid  in  the  debet  and  detinet ;  for  a 

(y)  Holliday  v.  Fletcher,  2  Lord  party  might  abridge  his  demand, 
Raym.  1510.     S.  C.  2  Stra.  781.  though  he  could  not  extend  it. 
If  the  plaintiff  declared  in  the  debet  (z)   Herrenden  v.  Palmer,  Hob. 
and  detinet  against  an  executor  or  88.     Hall  v.  Huffam,  2  Lev.  288. 
administrator,  in   cases  where   he  (;.-.)  It  has  been  held  that  this 
ought  to  have  sued  in  the  detinet  rule  does  not  apply  to   counter- 
only,  the  declaration  was  bad  on  claims,  Macdonald   v.   Carington, 
demurrer  ;  though  it  was  aided  by  4  C.  P.  D.  28. 
verdict :   Fruen  v.  Porter,   1   Sid.           (a)  2  C.  D.  736,  743. 
379.     But  it  was  held  in  Wilson          (b)  7  B.  &  C.  44S.  Ante,^.  1664. 
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Defences : 


plea  of 

executor's 

bankruptcy 


jjleas  by 

several 

executor.- 


cases  of  the  same  class,  where  the  executor  or  administrator 
has  been  dealing  with  the  assets,  or  making  contracts  in 
the  course  of  administration  properly  and  fairly  in  his- 
character  of  executor  or  administrator,  and  then  it  becomes 
;i  question  whether,  the  contracts  being  personally  entered 
into  by  him,  he  should  be  sued  in  his  character  of  legal 
personal  representative  or  in  his  personal  character,  being 
left  afterwards  to  get  payment  if  he  could  out  of  the  assets 
in  a  course  of  administration.  The  object  of  that  clause  was 
to  get  over  such  difficulties." 

In  an  action  against  an  executor  or  administrator,  the 
defendant  may  plead  any  matter  which  the  testator  or 
intestate  might  have  pleaded  (c) ;  and  in  addition  thereto  he 
may  specifically  deny  the  character  in  which  he  is  sued, 
which  was  formerly  done  by  pleading  nc  unques  executor  or 
administrator;  or  admitting  it,  he  may  plead  that  he  has  no 
assets  in  his  hands,  and  that  either  generally,  or  specially, 
with  the  exception  of  assets  to  a  certain  amount,  whicn  are 
not  sufficient  to  satisfy  the  plaintiff;  or  he  may  plead  a 
retainer  to  pay  his  own  debt  of  equal  or  superior  degree,  or 
debts  of  a  superior  degree  due  to  third  persons  (d). 

Unless  a  devastavit  is  suggested,  a  plea  by  an  executor  or 
administrator  of  his  own  bankruptcy  is  not  pleadable :  as- 
the  proceedings  in  bankruptcy  would  not  bind  any  effects, 
upon  which,  if  the  plaintiff  obtained  judgment  and  execution, 
the  sheriff  would  have  a  right  to  levy  under  aji.fa.  (c). 

If  there  are  several  executors,  they  may  plead  different 
pleas;  and  that  which  is  most  to  the  testator's  advantage 
shall  be  received.  Therefore,  in  an  action  of  assumjisit 
against  four  executors,  upon  a  promise  made  by  the  testator, 
if  one  executor  acknowledges  the  action,  and  the  other  three 
plead  non-assumpsit,  their  plea  shall  be  received  (/).    Hence, 


(c)  Com.  Dig.  Pleader  (2  D.  8). 
\d)  Tidd,  644,  9th  edit, 
(e)  See  Serle  v.  Bradshaw,  2  Cr. 
&  Mees.  148.     Ante,  p.  559. 

(/)  Cliaft'e  v.  Kelland,   1   Roll. 


Abr.  929,  tit.  Exors.  (A.),  pi.  1. 
Wentw.  Off.  Ex.  212,  14th  edit. 
Elwell  v.  Quash,  1  Stra.  20.  So  if 
two  executors  have  judgment,  and 
the   one   prays  a  capias,  and  the 
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if  a  warrant  of  attorney  be  given  by  one  of  several  executors 
to  confess  judgment  against  them  all,  the  Courts  will  order 
it  to  be  delivered  up  (g).  So  where  one  executor  pleaded  a 
good  plea,  and  the  other  a  bad  one,  on  demurrer,  judgment 
was  given  in  C.  B.  for  both  the  defendants  ;  but  it  was  reversed 
on  error,  and  a  new  judgment  given  for  the  plaintiff  against 
one  executor  only  (h). 

Where  several  executors  plead  a  release  to  the  testator  or 
to  themselves,  and  one  of  them  afterwards  makes  default, 
this  shall  not  be  a  total  default  in  the  defendants,  so  as  to 
induce  a  judgment  against  them  (/). 

If  the  defendant  intends  to  deny  his  being  executor  or  piea  of  ne 
administrator,  he  must  plead  such  denial  specifically  (A)  ;  J"J^ execu' 
otherwise  he  will  admit  his  representative  character.  The 
plea  of  ne  unques  executor  or  ne  unques  administrator  is 
a  plea  in  bar  (I)  :  But  a  plea  to  an  action  brought  against 
the  defendant  as  executor,  that  he  was  administrator  and  not 
executor,  was,  under  the  old  system,  a  plea  in  abatement 
only  (m),  which  now  could  be  easily  remedied,  if  neces- 
sary, by  amendment.  So,  in  an  action  against  the  defendant 
as  administrator,  a  plea  that  he  was  not  administrator 
but   executor,   could   only  be   in   abatement  (o) .     So,    if  he 

other  a  fieri  facias,  the  capias  shall  by  demurrer  can  now  be  raised  by 

be  awarded,  as  best  for  the  testa-  the   pleadings   under  Ord.  XXV. 

tor:   Foster  v.  Jackson,  Hob.  61,  r.  2.     As  to  the  costs  where  defen- 

cited  as  the  opinion  of  Cotismore  dants  sever  in  their  pleadings,  see 

in  7  H.  6,  6.     Although  the  forms  Stumm  v.  Dixon,  22  Q.  B.  D.  99. 

of  pleading  have  been  altered  by  Ibid.  529. 

the  Judicature  Acts,  there  seems  (i)  Wentw.  Off.   Ex.   213,   14th 

to   be  nothing   in  those   Acts  to  edit. 

impugn  the  general  principles  laid  (k)  R.   S.  C.   1883,    Ord.    XIX. 

down  in  the  authorities  cited  for  r.  13. 

the  propositions  under  this  head  (/)  Com.  Dig.  Pleader  (2  D.  7). 

in  the  text.  (m)  Pyne  v.  Woolland,  2  Vent. 

(g)  Elwell  v.  Quash,  1  Stra.  20.  178.     Harding  v.  Salkill,  1  Salk. 

Tidd,  548,  9th  edit.  296.     Granwell   v.  Sibly,    2   Lew 

(h)  Baldwin  v.  Church,  cited  1  190.     Com.  Dig.  Pleader  (2  D.  3), 

Stra.    20.      Demurrers     are     now  (2  D.  7). 

abolished,  but  points  of  law  which  (o)  Com.    Dig.    Abatement    (F. 

formerly  would  have  been  raised  20).     Pleader  (2   D.    12).      Com. 
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were  sued  as  administrator  generally,  he  must  have  pleaded 
in  abatement  that  he  was  administrator  only  durante  minori- 
tate  Q>). 

On  the  trial  of  an  issue  joined  on  a  plea  of  ne  unques  exe- 
cutor  or  administrator,  the  onus  of  proof  is  on  the  plaintiff, 
who  has  to  prove  the  affirmative  of  the  proposition. 

If  the  fact  that  a  party  is  executor  is  denied  by  the  opposite 
party  (q),  proof  that  the  defendant  has  intermeddled  with  the 
property,  so  as  to  make  himself  executor  de  son  tort  (r),  is 
sufficient  proof  of  his  being  executor  (s) . 

It  was  said  that  the  plaintiff  would  fail  on  an  issue  joined 
on  a  plea  of  ne  unques  executor,  unless  he  could  prove  not 
only  the  appointment  of  the  defendant  as  executor,  but  also 
that  he  had  taken  upon  himself  to  act  as  such,  or  had  proved 
the  Will.  But  it  is  laid  down  in  a  book  of  authority,  that  an 
executor  who  proves  the  Will,  though  he  does  not  otherwise 
administer,  cannot  plead  ne  unques  executor;  And  that,  if 
there  be  two  executors,  and  one  proves  it  in  the  name  of  both, 
even  against  the  will  of  the  other,  yet  he  cannot  plead  ne 
unques  executor  nor  administer  as  executor  (t). 

For  the  purpose  of  introducing  formal  and  documentary 
evidence  of  the  defendant  being  executor  or  administrator, 
it  is  always  prudent,  and  in  some  cases  absolutely  necessary, 


Dig.  Pleader  (2  D.  4).  Now  by  Hob.  49.  Com.  Dig.  Pleader  (2 
R.  S.  C.  1883,  Ord.  XXI.  r.  20,  no  D.  7)  :  or  that  goods  of  the  testa- 
plea  or  defence  shall  be  pleaded  in  tor  to  a  certain  value  came  to  the 
abatement.  defendant's  hands  before  adminis- 

(p)  Little  v.  Plant,  1  Lutw.  20.  tration  granted  :  Kellow  v.  West- 
Corn.  Dig.  Pleader  (2  D.  12).  combe,   1  Freem.  122.    Hinde  v. 

(q)  Such   denial    must   be   spe-  Skelton,  34  L.  J.  N.  S.  Ch.  378. 

cifically  pleaded  :    see    R.    S.    C.  2  H.  &  M.  690.     As  to  the  proper 

1883,  Ord.  XIX.  r.  13.  plea  by  an  executor  who  has  ad- 

(r)  As  to  the  acis  by  which  a  ministered  under  a   Will,   which 

person  will  make  himself  executor  has  been  afterwards  disproved,  see 

de  son  tort,  see  ante,  p.  208  et  sea.  ante,  p.  209,  note  (I). 

(s)  See  ante,  p.  216.     The  plain-  (t)  Com.  Dig.  Pleader  (2  D.  7). 

tiff  may  reply  that  the  defendant  See  also  Wentw.   Off.  Ex.  c.  15, 

has  administered  :  Keble  v.  Keble,  p.  339,  14th  edit. 


Ch.  i.]  Administrators  at  Law.  1837 

to  give  notice  to  the  defendant  to  produce  at  the  trial  the 

probate  of  the  Will,  or  the  letters  of  administration  (u).     But 

it  is  not  also  necessary,  in  order  to  let  in  secondary  evidence, 

to  prove  that  the  probate  or  letters  are   in  the  defendant's 

possession ;    for  if  he  has  been  duly  appointed  executor  or 

administrator,  they  must  necessarily  be  presumed   to  be  in 

his  possession  (x).     Some    evidence   of  the   identity  of  the 

party,  namely,  that  the  person,  described  in  the  documentary 

evidence   as   executor   or   administrator,  is   the   party  sued, 

will  be  indispensably  necessary  (y). 

If  the  defendant,  being  sued  as  administrator,  pleads,  that  plea  by  ad- 

before  the  date  of  the  writ,  his  administration  was  revoked  whose  letters 

and  granted  to  another,  he  ought  to  allege  that  he  has  fullv        e,    ,  n 
°  °  °  •■     revoked : 

administered  all  the  goods  in  his  hands,  or  else  that  he  has 
delivered  them  over  to  the  new  administrator  (z).  Accord- 
ingly, if  an  administrator  wastes  the  goods,  and  afterwards 
administration  is  committed  to  another,  yet  any  creditor 
may  charge  him  in  debt,  and  if  he  pleads  the  last  adminis- 
tration committed  to  another,  the  other  may  reply  that 
before  the  second  administration  committed,  he  had  wasted 
the  goods  (a). 

Creditors  in  respect  of  debts  which  the  testator  or  intestate  Plea  of  the 
contracted  more  than  six  years  before  the  commencement  of  Limitations : 
the  suit  used  formerly  to  attempt  to  take  the  case  out  of  the 
Statute  of  Limitations  by  basing  the    case  on  a  count    or 
counts  upon  oral  or    implied   promises   by  the  executor  or 
administrator  as  such. 

But  by  stat.  9  Geo.  IV.  c.  14,  s.  1,  after  reciting  the 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  and  the  Irish  Act, 
10  Car.  I.,  it  is  enacted,  that  "  in  actions  of  debt,  or  upon 
the   case,  grounded  upon  any   simple  contract,   no    acknow- 

(u)  2  Phill.  Ev.  346,  6th  edit.  executor  de  son  tort,  shall  not  1x3 

(.?;)  2  Phill.  Ev.  347,  6th  edit.  assets  in  the  hands  of  the  new  ad- 

(?/)  2  Phill.  Ev.  347,  6th  edit.  ministrator,  until  they  come  to  his 

(a)  Garter  v.  Dee,  1  Freem.  13.  possession  :  Ibid.    Keble  v.  Keble 

Ante,  p.  506.     These  goods,  as  in  Hob.  49. 

the  case  of  goods  possessed  by  an  (a)  Packman's  case,  6  Co.  18  b. 
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ledgment  or  promise  by  words  only  shall  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing  contract,  whereby  to 
lake  any  case  out  of  the  operation  of  the  said  enactments, 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing,  to  be  signed  by 
the  party  chargeable  thereby  (b) ;  and  that  where  there  shall 
be  two  or  more  joint  contractors,  or  executors  or  adminis- 
trators of  any  contractor,  no  such  joint  contractor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments, or  either  of  them,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  any  written  acknowledgment  or  pro- 
mise made  and  signed  by  any  other  or  others  of  them  ;  pro- 
vided that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever  "  (c). 


(b)  Extended  to  writings  signed 
by  an  agent  under  the  provisions 
of  stat.  19  &  20  Vict.  c.  97,  s.  13. 

(c)  In  an  action  by  an  adminis- 
tratrix, to  which  the  Statute  of 
Limitations  was  pleaded,  it  ap- 
peared that  the  cause  of  action 
arose  more  than  six  years  before, 
but  that  within  six  years  the  de- 
fendant and  the  agent  of  the  plain- 
tiff had  gone  over  the  items  of  the 
account,  and  struck  a  balance, 
which  the  defendant  promised 
verbally  to  pay  :  it  was  objected 
that  this  was  within  the  9  Geo.  IV. 
c.  14  :  But  Vaughan,  B.,  said,  "  I 
think  the  plaintiff  has  shown  a 
good  cause  of  action  upon  the 
count  on  an  account  stated.  She 
does  not  go  upon  the  original  debt 
at  all.  I  take  the  statute  to  apply 
in  cases  where  you  go  for  the 
original  debt,  and  then  give  some 
evidence  of  an  acknowledgment  to 
rebut  the  presumption  raised  by 
the  Statute  of  Limitations,  that  the 


debt  has  been  satisfied  : "  Smith  v. 
Forty,  4  Carr.  &  P.  126.  See  also 
Ashby  v.  James,  11  M.  &  W.  542. 
Accord.  A  testator  being,  at  the 
time  of  his  death,  in  1857,  indebted 
to  B.  on  simple  contract,  gave  by 
his  Will  his  real  and  personal 
estate  to  his  wife  for  life,  and  ap- 
pointed J.  and  E.  executors.  The 
Will  was  not  proved  for  many 
years,  but  the  widow  took  posses- 
sion of  all  the  property,  and  paid 
interest  on  the  debt  to  February, 
1864.  In  September,  1870,  the 
Will  was  proved,  and  then  B.  filed 
his  bill  on  behalf  of  himself  and 
other  creditors  against  the  widow 
and  the  executors.  And  it  was 
held  that  the  claim  was  barred  by 
the  Statute  of  Limitations,  for  the 
cause  of  action  having  accrued  in 
the  testator's  lifetime,  whether  the 
Will  was  proved  or  not  was  im- 
material, and  that  after  six  years 
from  the  last  acknowledgment  the 
Statute  of  Limitations  is  a  bar  to 
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But  it  is  also  provided  by  the  same  section,  that  "  in 
actions  to  be  commenced  against  two  or  more  such  joint 
contractors,  or  executors  or  administrators,  if  it  shall  appear 
at  the  trial,  or  otherwise,  that  the  plaintiff,  though  barred 
by  either  of  the  said  recited  Acts,  or  this  Act,  as  to  one  or 
more  of  such  joint  contractors,  or  executors  or  administra- 
tors, shall  nevertheless  be  entitled  to  recover  against  any 
other  or  others  of  the  defendants,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  may 
be  given  and  costs  allowed  for  the  plaintiff,  as  to  such 
defendant  or  defendants,  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff." 

With  regard  to  the  payment  of  principal  or  interest,  it  was 
held,  that  a  payment  by  one  of  the  makers  of  a  joint  and 
several  promissory  note  took  the  case  out  of  the  statute,  in 
the  same  manner  as  before  the  statute  9  Geo.  IV.  (d). 

But  now  by  the  14th  section  of  the  stat.  19  &  20  Vict. 
c.  97  (Mercantile  Law  Amendment  Act),  "where  there  shall 

a  simple  contract  debt  of  a  testator,  spect  to  payment  of  interest  on  a 
although  there  has  been  no  legal  specialty  debt.  See  also  Rod  dam 
personal  representative  to  sue  :  v.  Morley,  1  De  G.  &  J.  1.  Coope 
Boatwright  v.  Boatwright,  L.  R.  v.  Cresswell,  L.  R.  2  Ch.  112,  126. 
17  Eq.  71.  And  it  would  seem  (d)  By  Barke,  J.,  in  Chippendale 
that  if  the  remedy  of  a  creditor  v.  Thurston,  Mood.  &  M.  411. 
against  the  personal  estate  is  Wyatt  v.  Hodson,  8  Bing.  309. 
barred,  while  his  remedy  against  This  was  by  reason  of  the  proviso 
the  real  estate  has  been  kept  alive,  that  the  Act  shall  not  lessen  the 
the  real  estate  can  be  made  liable,  effect  of  any  payment,  &c.  See 
although  there  is  no  legal  personal  also  Burleigh  v.  Stott,  8  B.  &  C. 
representative  :  per  Jessel,  M.  R.,  36.  Channel  v.  Ditchburn,  5  M. 
ibid.  p.  74.  And  in  Re  Hollings-  &  \V.  494.  Goddard  v.  Ingram,  3 
head,  37  C.  D.  651,  it  was  decided  Q.  B.  839.  But  an  acknowledi:- 
that  payment  by  a  devisee  for  life  ment  by  one  only  of  two  joint 
on  a  simple  contract  debt  of  his  mortgagees  does  not  entitle  the 
testator  is  sufficient  acknowledge  mortgagor  to  redeem  where  the 
ment  to  keep  the  debt  alive  against  mortgagees  have  been  in  posses- 
all  parties  interested  in  remainder;  sion  for  more  than  twenty  [now 
the  law  in  regard  to  payment  of  twelve]  years.  Richardson  v. 
interest  by  a  tenant  for  life  on  a  Younge,  L.  R.  10  Eq.  275.  L.  R. 
simple  contract  debt  standing  on  6  Ch.  478. 
the  same  footing  as  that  with  re- 
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"  be  two  or  more  co-contractors  or  co-debtors,  whether  bound 
"  or  liable  jointly  only,  or  jointly  and  severally,  or  executors 
"  or  administrators  of  any  contractor,  no  such  co-contractor 
"  or  co-debtor,  executor  or  administrator  shall  lose  the  benefit 
"  of  the  [Statutes  of  Limitations],  or  any  of  them,  so  as  to 
"  be  chargeable  in  respect  or  by  reason  only  of  payment  of  any 
"  principal,  interest  or  other  money  by  any  other  or  others 
"of  such  co-contractors  or  co-debtors,  executors  or  adminis - 
"trators"  (e). 


(e)  This  section  was  held  to  be 
not  retrospective  :  Jackson  v. 
Woolley,  8  E.  &  B.  778,  784. 
"  The  Mercantile  Law  Amendment 
Act,  1856,  dealt  with  part  payment 
of  principal  and  payment  of  inte- 
rest, but  only  with  regard  to  con- 
tractors and  executors  and  admi- 
nistrators. The  short  effect  of  the 
enactment  as  to  executors  is  that 
no  executor  shall  '  lose  the  benefit 
of '  the  statute  of  James,  '  so  as  to 
be  chargeable  in  respect  or  by 
reason  only  of  payment  of  any 
principal,  interest,  or  other  money 
by  any  other  executor.'  ....  It 
was  said  that  the  payment  of  in- 
terest by  one  executor  affected  him 
only,  and  did  not  in  any  way  affect 
his  co-executor,  and  the  argument 
was  pushed  to  the  extreme  length 
of  saying  that  the  payment  in- 
volved the  executor  who  made  it 
in  a  personal  liability  to  pay  the 
debt.  Therefore  it  was  urged  that 
where  one  of  two  executors  having 
assets  in  his  hand  applies  those 
assets,  so  far  as  they  extend,  in 
payment  of  interest  on  a  simple 
contract  debt,  the  result  is  that 
alter  the  lapse  of  six  years  from 
the  testator's  death  not  only  is  the 
co-executor  absolved,  but  the  tes- 
tator's personal  estate,  whether  in 


the  hands  of  the  co-executor  or 
outstanding,  is  exempted  from  all 
liability  to  pay  the  debt,  and  that 
the  creditor's  sole  remedy  is  against 
the  executor  personally  who  made 
the  payment.  This  argument  was 
founded  on  the  language  of  the 
14th  section  of  the  Mercantile  Law 
Amendment  Act,  but  it  appears  to 
me  that  the  full  effect  may  be 
given  to  every  word  in  that  enact- 
ment without  producing  so  extra- 
ordinary a  result.  Some  reason- 
able interpretation  may  be  put  on 
the  words  '  so  as  to  be  chargeable  ' 
which  would  stop  short  of  such  a 
conclusion  ;  as,  for  instance,  by 
holding  that  the  co-executor  who 
has  not  paid  is  not  to  be  personally 
chargeable  as  for  a  devastavit  in 
paying  over  to  beneficiaries  assets 
which  have  come  to  his  hands. 
But  I  dissent  altogether  from  the 
proposition  that  the  executor  by 
whom  the  payment  is  made  is 
thereby  involved  in  any  personal 
liability.  The  promise  to  pay  the 
debt  arising  from  the  payment  of 
interest,  whether  such  promise  is 
an  inference  of  fact  or  an  implica- 
tion of  law,  is  a  promise  to  pay  as 
executor,  that  is,  out  of  the  per- 
sonal assets  of  the  testator.  The 
inference  or  implication  must  be 
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But  independently  of  tins  enactment  where  an  action  is 
brought  against  the  executor  of  a  deceased  contractor,  a 
payment  by  a  surviving  joint  contractor,  made  after  the 
death  of  the  testator,  will  not  take  the  case  out  of  the  Statute 
of  Limitations  :  Thus,  in  Atkins  v.  Tredgold  (f),  A.  and  B. 
made  a  joint  and  several  promissory  note  :  A.  died,  and  ten 
years  after  his  death  B.  paid  interest  upon  the  note  :  In  an 
action  brought  upon  the  note  against  the  executor  of  A.,  it 
was  held  that  the  payment  of  interest  by  B.  did  not  take  the 
case  out  of  the  Statute  of  Limitations,  so  as  to  make  A.'s 
executors  liable.  Nor  will  it  make  any  difference  that  the 
surviving  joint  contractor  is  the  executor  of  the  deceased  : 
for  it  is  clear  that  acts  done  by  a  surviving  partner,  who  is 
executor  of  the  deceased  partner,  and  which  the  surviving 
partner  was  in  that  character  bound  to  do,  cannot  frimd 
facie,  be  considered  to  have  been  done  in  the  character  of 
executor  {g).  Again,  where  a  joint  contract  is  severed  by 
the  death  of  one  of  the  contractors,  nothing  can  be  done  by 
the  personal  representative  of  the  deceased  to  take  the  case 
out  of  the  statute  as  against  the  survivor  (li).  Therefore,  in 
Slater  v.  Lawson  (i),  it  was  holden,  that  after  the  death  of 
one  maker  of  a  joint  and  several  promissory  note,  signed  by 
two,  a  payment  upon  it  by  the  executor  of  the  deceased 
party  would  not  take  the  debt  out  of  the  Statute  of  Limita- 
tions as  against  the  survivor. 

In  Douglas  v.  Forrest  (k),  an  action  was  brought  against 
an  executor  on  a  Scotch  judgment  recovered  against  his 
testator :  The  defendant  after  pleading  the  general  issue, 
pleaded,  that  the  plaintiff's  cause  of  action  did  not  accrue 

consistent    with    the    facts    from  (</)  Way  v.  Bassett,  5  Hare,  55. 

which  it  is  drawn  or  raised,  and  it  Brown  v.  Gordon,  16  Beav.  302. 

would  be  wholly  inconsistent  with  But  see  Braithwaite  v.  Britain,  1 

the  facts  to  hold  that  in  such  a  Keen,  206.     Griffin  v.  Ashley,  2 

case  as  that  supposed  the  executor  C.  &  K.  139. 

had    incurred    any  personal    lia-  (h)  1  B.  &  Ad.  398. 

bility " :  per   Chitty,  J.,  Re   Hoi-  (i)  1  B.  &  Ad.  396. 

lingshead,  37  C.  D.  651,  657.  \h)  4  Bing.  686. 
(/)  2  B.  &  C.  23. 

W.E. — VOL.    II.  3   p 
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within  six  years  before  the  commencement  of  the  suit :  To 
this  there  was  a  replication,  that  the  deceased,  at  the  time 
the  action  accrued,  was  beyond  seas,  and  remained  there 
till  he  died,  and  that  the  plaintiff  sued  out  his  writ  against 
the  defendant  within  six  years  after  he  first  took  on  himself 
the  burthen  and  execution  of  the  Will  :  And  it  was  holden, 
that  this  replication  was  •  a  good  answer  to  the  plea,  the 
Court  being  of  opinion,  that  although  the  injury  of  which 
the  plaintiff  complained  had  existed  more  than  six  years, 
yet  he  had  no  "  cause  of  action,"  until  there  was  some 
person  within  the  realm  against  whom  the  action  could  be 
brought;  and  that,  as  the  deceased  never  was  in  England 
after  the  cause  of  action  accrued  against  him,  there  was  no 
person  in  England  against  whom  the  plaintiff  could  pro- 
ceed, until  the  defendant  took  upon  him  the  execution  of  the 
Will  (I). 


(!)  See  also  Story  v.  Fry,  1  Y. 
&  Coll.  Ch.  C.  603.  Accord.  It 
must  be  observed,  that  it  seems  to 
have  been  the  better  opinion,  that 
even  before  the  statute  of  Anne 
the  exception  in  the  statute  21 
Jac.  I.  c.  16,  in  favour  of  persons 
being  beyond  sea,  extends  only  to 
the  case  where  the  creditors  or 
plaintiffs  were  so  absent,  and  not 
where  the  debtors  or  defendants 
were  ;  because  creditors  are  only 
mentioned  in  the  statute :  Hall  r. 
Wyborn,  1  Show.  99.  2  Sannd. 
121,  5.  note  (4).  And  now  by  the 
statute  4  Ann.  c.  16,  s.  19,  it  is 
enacted,  that  if  any  person  against 
wlwm  any  action  lies  for  seamen's 
wages,  trespass,  detinue,  trover, 
replevin,  action  of  account,  or 
upon  the  case  (or  other  actions 
mentioned  in  21  Jac.  I.  c.  16,  s.  3), 
was  beyond  sea  at  the  time  that 
such  action  accrued,  the  plaintiff 
shall  be  at  liberty  to  bring  his 
action    against    him    within    the 


same  time  after  his  return  as  is 
limited  for  such  action  by  the 
statute  of  21  Jac.  I.  c.  16,  and  4 
Ann.  c.  16.  The  latter  statute, 
however,  does  not  appear  to  have 
been  relied  on  either  by  the  coun- 
sel or  Court,  in  the  above  case  of 
Douglas  v.  Forrest.  But  the  de- 
cision is  stated  by  Lord  Denman 
in  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber,  in 
Rhodes  v.  Smethurst,  6  M.  &  W. 
353,  to  have  proceeded  on  the 
equity  of  that  statute.  See  further, 
as  to  the  construction  of  the  statute 
of  Anne,  Towns  v.  Mead,  16  C.  B. 
123.  Absence  beyond  seas  of  the 
plaintiff  or  one  of  the  plaintiffs  is 
no  longer  a  disability,  and  the 
period  of  limitation  will  run  as  to 
joint  debtors  within  the  jurisdic- 
tion, though  some  be  without  it : 
19  &  20  Vict.  c.  97,  ss.  10,  11. 
See  ante,  p.  1792,  note  (ss).  Section 
10  is  not  retrospective  :  Pardo  v. 
Bingham,  L.  R,  4  Ch.  735. 
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But  it  is  no  answer  to  a  plea  of  the  Statute  of  Limita- 
tions, that,  after  the  cause  of  action  accrued,  and  after  the 
statute  had  begun  to  run,  the  debtor,  within  the  six  years, 
died,  and  that  (by  reason  of  litigation  as  to  the  right  to 
probate)  an  executor  of  his  Will  was  not  appointed,  until 
after  the  expiration  of  the  six  years,  and  that  the  plaintiff 
sued  such  executor  within  a  reasonable  time  after  probate 
granted :  For,  as  soon  as  there  is  a  cause  of  action,  a  plain- 
tiff that  can  sue  and  a  defendant  that  can  be  sued  from 
that  time  the  date  of  six  years  begins  to  run ;  and  when 
the  statute  once  begins  to  run,  it  must  continue  to  run  (m). 

A  writ  of  summons  remains  in  force  under  R.  S.  C.  1883, 
Ord.  VIII.  r.  1,  for  twelve  months,  and  may  with  leave  be 
renewed  from  time  to  time  for  six  months,  and  when  so 
renewed  will  prevent  the  cause  of  action  being  barred  under  the 
Statute  of  Limitations  from  the  date  of  the  issuing  of  the 
original  writ;  but  Malins,  V.-C,  under  the  corresponding 
section  (s.  11)  of  the  Common  Law  Procedure  Act,  1852, 
held  where  a  writ  was  issued  in  the  Common  Pleas  against 
an  administrator  for  a  debt  not  then  barred  by  statute,  and 
within  six  months  after  the  issuing  of  the  writ  (which  was 
never  served),  at  which  time  the  debt  was  barred  unless  saved 
by  the  writ,  the  creditor  took  out  an  administration  summons, 
that  the  writ  only  saved  the  bar  for  six  months  in  the  Court 
of  Common  Pleas,  and  that  the  statute  was  a  bar  to  the 
administration  suit  (mm). 

Bv  51  &  52  Vict.  c.  59,  in  which  act  the  term  "  trustee  '?   S^tute  of 

Limitations 

shall  be  deemed  to  include  an  executor  or  administrator  (n),  it   maybe  pieadel 

..  by  trustees. 

is  provided  as  follows  : — 

Sect.  8.  (1.)  (tin).  In  any  action  or  other  proceeding  against 

(m)  Rhodes  v.  Smethurst,  4  M.  and  the  cases  there  cited. 

&  W.  42,  affirmed  in  the  Excheq.  (mm)  Manby  v.  Manby,  3  C.  D. 

Chamber,  6  M.  &  \V.  351.     Freake  101. 

v.   Cranefeldt,  3   My.  &  Cr.   499.  (n)  Sect.  1,  sub-sect.  3. 

As  to   the   remedy  of  a   creditor  (nn)  This  section   is   again   re- 

where  there  is  no  personal  repre-  ferred  to  when  the  subject  of  Reme- 

sentative,  see  Webster  v.  Webster,  dies  against  Executors  in  Equity  is 

10  Ves.  93.    Be  Lovett,  3  C.  D.  198  dealt  with,  post,  p.  1928. 
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a  trustee  or  any  person  claiming  through  him,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent  breach  of 
trust  to  which  the  trustee  was  party  or  privy,  or  is  to  recover 
trust  property,  or  the  proceeds  thereof  still  retained  by  the 
trustee,  or  previously  received  by  the  trustee  and  converted  to 
his  use,  the  following  provisions  shall  apply : — 

(a.)  All  rights  and  privileges  conferred  by  any  statute  of 
limitations  shall  be  enjoyed  in  the  like  manner  and 
to  the  like  extent  as  they  would  have  been  enjoyed 
in  such  action  or  other  proceeding  if  the  trustee  or 
person  claiming  through  him  had  not  been  a  trustee 
or  person  claiming  through  him  : 
(b.)  If  the  action  or   other   proceeding   is   brought   to 
recover   money   or   other   property,  and   is  one  to 
which  no  existing  statute  of  limitations  applies,  the 
trustee  or  person  claiming  through  him  shall  be 
entitled  to  the  benefit  of  and  be  at  liberty  to  plead 
the  lapse  of  time  as  a  bar  to  such  action  or  other 
proceeding  in  the  like  manner  and  to  the  like  extent 
as  if  the  claim  had  been  against  him  in  an  action  of 
debt  for  money  had  and  received,  but  so  neverthe- 
less that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  anticipation, 
but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  shall 
be  an  interest  in  possession. 
Although,  where   the  plaintiff  died,    a  writ  by  journeys 
accounts  could  not  be  brought  by  his  executor  (o),  yet  if  a 
defendant  died,  the  plaintiff  might  pursue  this  writ  against 
the   personal  representative,  provided  the   action   was   of   a 
nature  such  as  would  survive  against  an  executor  or  adminis- 
trator (}>)  '  and  in   such  case,  if  the  defendant  pleaded  the 


(o)  See  cmt e,  p.  1787,  note  (/),       Raym.    432.     But  there   is   some 

for  an  account  of  this  writ.  conflict    between    the    authorities 

(p)  Kinsey  v.  Heyward,  1  Lord      on  this  point.     See  the  judgment 
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Statute  of  Limitations,  the  plaintiff  might  reply  a  writ  newly 
brought  by  journeys  accounts  (q)  ;  and  the  executor  of  an 
executor  must  have  pleaded  that  he  had  fully  administered 
on  the  day  of  the  first  writ  purchased  (r).  So  if  the  plaintiff 
commenced  an  action  against  the  deceased  within  six  years 
of  the  accruing  of  the  cause  of  action,  and  such  action  abated 
by  his  death,  a  reasonable  time  was  allowed  to  the  executor 
for  bringing  a  fresh  action  either  according  to  the  principle 
of  the  old  writ  by  journeys  accounts,  or  according  to  an 
equitable  construction  of  the  4th  section  of  the  statute  (s). 
A  year  has  been  said  to  be  a  reasonable  time,  but  the  executor, 
if  he  use  due  diligence,  is  not  bound  to  bring  the  action 
within  a  year  from  the  death  of  the  deceased,  e.g.,  if  the 
defendant  has  made  it  impossible  to  do  so  by  delaying  to  take 
out  administration  (t).  The  same  equitable  construction  has 
been  applied  to  the  limitation  of  actions  on  bonds,  &c,  im- 
posed by  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  3  (u). 

Notwithstanding  the  fact  that  actions  no  longer  abate  by 
death  (x)  it  is  still  open  to  a  plaintiff  where  the  defendant 
■dies  to  bring  a  new  action  against  the  executors  within  a  year 
from  probate  and  thus  to  take  the  case  out  of  the  Statute  of 
Limitations.  Thus  in  Swindell  v.  Bulkcley  (y),  a  writ  was 
issued,  but  before  service  the  defendant  died.  Within  a  year 
from  probate  of  the  Will  a  fresh  writ  was  issued  against 
the  executors  for  the  same  cause  of  action,  but  in  the  mean- 
time the  six  years  had  expired.  It  was  held  that  the  Statute 
>of  Limitations  afforded  no  defence  to  the  action.  An  alter- 
native procedure  is  to  apply  under  R.  S.  C.  1883,  Ord.  XVII. 
r.  2,  to  add  the  executors  as  parties  (z). 

of  Lord  Lyndhurst,  in  Davies  v.  7  E.  &  B.  283.     S.  C.  in  error,  27 

Lowndes,  6  M.  &  Gr.  534.    1  Phill.  L.  J.  Q.  B.  489. 

Ch.  C.  340.  (u)  Sturgis  v.  Darell,  4  H.  &  N. 

(7)  Kinsey  v.  Hey  ward,  1  Lord  622.     S.  C.  in  error,  6  H.  &N.  120. 

Rayra.  432.    Com.  Dig.  Abatement  (cc)  R  S.  C.  1883,  Ord.  XVII.  r.  1. 

(P.).  (y)  18  Q.  B.  D.  250. 

(/•)  Spencer's  case,  6  Co.  10,  b.  (z)  See  also  r.  4  of  the  same  order, 

Doct.Plac.Exors.  2,p.l70,edit.  1677.  which  provides  for  carrying  on  the 

(s)  See  ante,  pp.  1788,  1789.  proceedings  between  thecontinuing 

(t)  Curlewis  v.  Lord  Mornington,  parties  and  the  new  parties. 
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Plea  of  set-off:  A  defendant  sued  as  executor  or  administrator,  cannot 
set  off  a  debt  due  to  himself  personally,  nor,  if  sued  for 
bis  own  debt,  can  be  set  off  what  is  due  to  him  as  executor 
or  administrator :  because  the  debts  sued  for  and  intended 
to  be  set  off  must  be  mutual,  and  due  in  the  same  right  (a). 
But  it  has  been  held  that  to  a  declaration  in  debt  or 
assumpsit  against  an  executor,  on  an  account  stated  by  him 
as  executor,  a  set-off  for  debts  due  from  the  plaintiff  to  the 
testator  may  well  be  pleaded ;  for  that  an  account  stated  by 
an  executor  as  such  must  be  taken  to  show  a  debt  due  from 
his  testator  to  the  plaintiff  (b). 


(a)  Bishop  v.  Church,  3  Atk.  691. 
Gale  v.  Luttrell,  1  Y.  &  Jerv.  180. 
In  Bailey  v.  Finch,  L.  R.  7  Q.  B. 
34,  the  trustee  in  bankruptcy  of 
certain  bankers  brought  an  action 
against  the  defendant  for  the 
amount  of  his  overdraft.  A.,  a 
customer  of  the  bank,  died,  leav- 
ing the  defendant  her  executor, 
and  the  balance  of  her  account, 
which  was  in  credit,  had  been, 
before  action,  transferred  to  the 
account  of  the  defendant,  "  exe- 
cutor of  the  late  Mrs.  A."  The 
defendant  was  residuary  legatee, 
and  it  was  shown  that  there  would 
be,  after  satisfying  legacies  not 
then  provided  for,  a  surplus 
coming  to  the  defendant  exceed- 
ing the  amount  to  the  credit  of 
the  executorship  account.  It  was 
held  that  the  defendant  could  set 
off  the  amount  standing  to  the 
credit  of  the  executorship  account, 
the  ground  of  the  decision  being, 
not  that  there  was  an  equitable 
right  of  set-ofF,  but  that  in  this 
state  of  accounts  there  was  a  legal 
right  of  set-off,  which  was  not  pre- 
cluded in  equity  by  any  beneficial 
rights  of  third  persons  for  whom 
the  defendant  could  be  deemed  to 


be  trustee.  Ex  parte  Morier,  12 
C.  D.  491.  Set-off  is  now  governed 
by  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  as 
to  which,  and  as  to  set-off  against 
an  executor,  see  ante,  p.  1780  et 
seq.  An  administrator  is  entitled 
to  set  off  against  the  share  of  one 
of  the  next  of  kin  the  whole  of  a 
debt  due  from  him  to  the  intes- 
tate's estate,  part  of  which  debt 
has  become  barred  by  the  Statute 
of  Limitations  :  Re  Cordwell's 
Estate,  L.  R.  20  Eq.  644. 

(b)  Blakesley  v.  Smallwood,  8 
Q.  B.  538.  But  it  may  be  argued 
that  the  debt,  on  which  the 
action  is  founded,  is  the  debt 
which  arises,  after  the  death 
of  the  testator,  on  the  account 
stated  between  the  executor  and 
the  plaintiff ;  and  that,  therefore, 
in  truth,  this  case,  as  well  as  Mar- 
dall  v.  Thellusson,  18  Q.  B.  857, 
6  E.  &  B.  976,  was  overruled  by 
Rees  v.  Watts,  11  Exch.  410. 
Newell  v.  Nat.  Prov.  Bank  of 
England,  1  C.  P.  D.  496.  Ante, 
p.  1781,  note  (h).  See  also  Re 
Gregson,  36  C.  D.  223.  In  Mar- 
dall  v.  Thellusson,  the  defendants- 
were  sued  as  executors  for  a  debt 
which  accrued  due  from  their  tes- 
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If  the  executor  or  administrator  has  not  assets  to  satisfy  i»lea  oi  plene 

administravit: 

the  debt,  upon  which  an  action  is  brought  against  hirn,  he 
must  take  care  to  plead  plene  administravit  or  plene  admi- 
nistravit preeter,  &c.  (c).  For  it  was  said  prior  to  the  Judica- 
ture Acts  that  a  judgment  against  an  executor  or  adminis- 
trator, whether  by  default  or  on  demurrer  (d),  or  upon  verdict 
upon  any  plea  pleaded  by  the  executor  or  administrator,  except 
plene  administravit,  or  admitting  assets  to  such  a  sum  and 
Hens  ultra  (e),  was  conclusive  upon  him  that  he  had  assets  to 
satisfy  such  judgment  (/).  But  that  if  the  executor  pleaded 
either  a  general  or  special  plene  administravit,  he  was  liable 
only  to  the  amount  of  assets  proved  to  be  in  his  hands  ;  and  a 
judgment  against  an  executor,  on  a  verdict  uipon  plene  adminis- 
travit, was  only  an  admission  of  assets  to  the  extent  of  assets 
proved  to  be  in  his  hands  (g).  And  the  substance  of  these 
propositions  would  still  seem  to  be  true,  as  showing  the  onus 
of  pleading  even  under  the  Judicature  Acts. 

The  essential  part  of  the  plea  of  plene  administravit  was, 
that  "the  said  defendant  has  no  goods,  which  were  of  the 
said  A.  B.  (the  testator),  at  the  time  of  his  death  in  the 
hands  of  the  said  defendant,  as  executor,  to  be  administered, 
or  had,  at  the  time  of  the  commencement  of  the  suit,  or 
ever  since  "  :  and  the  omission  of  any  of  the  above  averments 
was  always  held  fatal  on  demurrer,  as  well  in  a  general  as  a 
special  plene  administravit. 

Under  the  old  pleading  rules  there  was  a  great  deal  of  dis- 
cussion (h)  as  to  whether  the  words  "or  ever  since"  were 

tator  in  his  lifetime,  and  it  was  (e)  Ramsden  v.  Jackson,  1  Atk. 

held  that  they  might  set  off  a  debt  292.     Erving  v.  Peters,  3   T.  R. 

which  had  accrued  due  from  the  685. 

plaintiff  to  them  as  executors  since  (/)  1    Saund.    219,   b.   note    to 

the  death  of  their  testator.  Wheatley  v.  Lane. 

(c)  For  forms  of  these  pleadings,  (g)  1  Saund.  219,  b.  note.  Cou- 
see  Bullen  &  Leake,  4th  edit.  vol.  sins  v.  Paddon,  2  Cr.  M.  &  R.  558, 
ii.  pp.  179  et  seq.  per  Parke,  B.     Ee  Hoggins'  Trusts, 

(d)  Rock   v.  Leighton,    1    Salk.  2  Giff.  562. 

310.     S.  P.  admitted  3  T.  R.  686.  (h)  See  Wms.  Exors.  8th  edit. 

Leonard  v.  Simpson,  2  Bing.  K  C.      pp.  1964,  1992. 

176. 
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essential  to  the  plea  of  plene  ad/minislravit,  and  whether  the 
judgment  of  assets  quando  acciderint  would  embrace  assets 
received  between  writ  and  judgment,  and  it  seems  ultimately 
to  have  been  decided  that  the  words  were  not  essential,  and 
that  the  judgment  of  assets  quando  acciderint  embraced  all 
assets  received  after  writ.  All  this  seems  immaterial  since 
the  Judicature  Acts,  except  in  so  far  as  it  shows,  on  the  one 
hand,  that  if  a  defendant  executor  wishes  to  rely  upon  a  pay- 
ment of  a  creditor,  since  writ  issued,  as  a  pro  tanto  discharge 
under  the  rule  in  equity,  he  would  have  to  specifically  allege 
the  fact  in  his  defence,  as  was  done  in  Vibart  v.  Coles  (i),  and 
not  rely  on  a  general  statement  that  the  defendant  had  fully 
administered  the  estate,  and  that  there  were  no  assets  for  the 
payment  of  the  plaintiff's  debt :  and,  on  the  other  hand,  that 
if  a  plaintiff  wishes  to  rely  on  the  receipt  of  assets  after  writ 
he  should  allege  such  receipt  in  his  reply  to  the  defence  of 
plene  administravit(j).  The  importance  of  these  matters  is, 
however,  largely  diminished  by  the  power  of  amendment  under 
the  Judicature  Act,  but  these  amendments  sometimes  involve 
adjournment  and  payment  of  costs. 

Again,  in  an  action  brought  against  the  executor  of  an  exe- 
cutor, it  was  not  sufficient  to  plead  that  the  defendant  had  not 
any  goods  or  chattels  of  the  original  testator  in  his  hands 
to  be  administered  ;  but  he  must  also  plead,  either  that  the 
first  executor  fully  administered,  or  that  he  the  said  defendant 
had  no  assets  of  the  first  executor  out  of  which  he  could 
satisfy  any  devastavit  committed  by  the  first  executor  (£). 
And  such  matters  would  seem  to  be  essential  to  the  substance 
of  the  defence. 
plene  adminis-  Again,  an  executor  was  bound  to  plead  a  debt  of  a  higher 
nature,  of  which  he  had  notice,  in  bar  of  an  action  brought 
against  him  for  a  debt  of  an  inferior  nature,  and  riens  ultra, 
if  he  had  not  assets  for  both  :  otherwise  it  would  be  an  admis- 
sion of  assets  to  satisfy  both  debts  (/).     Thus  the  executor  was 

(i)  24  Q.  B.  D.  364.  315. 

( j)  See  post,  p.  1850,  note  (*).  (1)  Rock   v.   Leighton,    1    Salk. 

(/;)  Wells    v.   Fyclell,    10  East,      310.     Ante,  p.  879. 


travit  prater. 
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bound  to  plead  a  judgment  recovered  against  the  testator, 
in  bar  of  an  action  on  a  bond  ;  otherwise  he  would  admit  that 
he  had  assets  to  satisfy  the  judgment  (m). 

It  will  be  remembered  that  since  32  &  33  Vict.  c.  46 
specialty  debts  have  not,  in  the  administration  of  the  estate  of 
any  person  dying  on  or  after  January  1st,  1870,  any  priority, 
but  a  plea  or  defence  such  as  that  in  the  text  will  still  be 
necessary  in  some  cases,  e.g.,  in  the  case  of  an  outstanding 
judgment  (n). 

If  the  judgment  pleaded  was  recovered  against  the  testator 
and  another,  the  plea  had  to  aver  the  survivorship  of  the 
testator  (o). 

An  unregistered  judgment  obtained  against  the  executor  him- 
self before  administration  decree  has  priority  over  all  debts  of 
equal  degree,  and  under  32  &  33  Vict.  c.  46,  specialty  and 
simple  contract  debts  are  of  the  same  degree  (p). 

A  recovery  against  one  of  several  executors  or  adminis- 
trators, and  no  assets  ultra,  may  be  pleaded  in  an  action 
against  all  the  executors  or  administrators  for  another  debt  of 
the  testator  or  intestate  (q). 

It  may  be  observed,  that  a  plea  of  judgment  recovered 
against  the  executor  himself,  and  no  assets  ultra,  is  a  plea 
in  bar  of  the  action  generally,  and  not  with  an  ulterius 
maniitenere  non  debet,  even  where  the  judgment  has  been 
confessed  after  action  brought,  and  pleaded  puis  darrein 
continuance  ;  contrary,  apparently,  to  the  general  rule,  that 
a  matter  of  defence,  arising  after  action  brought,  cannot  be 
properly  pleaded  in  bar  of  the  action  generally,  but  must  be 
pleaded  in  bar  of  the  further    maintenance    of  the  suit  (s). 

(///)  Earle    v.   Hinton,    2    Stra.  Saund.  50. 

732.  CZ>)  Re  Williams'  Estate,  L.  R. 

(n)  See    ante,    Pt.    in.    Bk.    n.  15  Eq.   270.     Re   Stubbs'  Estate, 

Ch.  ii.     And  note  tbat  an  unre-  8  C.  D.  154. 

gistered  judgment  ranks  only  as  a  (q)  Further     v.     Further,    Cro. 

simple  contract  debt :    Van  Ghe-  Eliz.  471. 

luive  v.  Nerinekx,  21  C.  D.  189.  (s)  Le  Bret  v.  Papillon,  4  East, 

Ante,?.  862.  502. 

(o)  Trethewy     v.     Ackland,     2 
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But  this  arises  from  the  peculiar  nature  of  the  action,  which 
is  brought  against  the  executor,  not  only  on  the  foundation 
of  a  debt  due  from  the  testator  to  the  plaintiff,  but  in  respect 
also  of  assets,  supposed  to  be  in  his,  the  executor's,  hands, 
liable  to  its  satisfaction  ;  and  the  executor  has  by  law  a  power 
of  confessing  a  judgment  to  another  creditor  in  preference 
to  the  plaintiff,  in  the  suit  first  brought,  and  thereby,  to  the 
extent  of  the  assets  then  in  hand,  to  create  a  perpetual  bar  to 
the  plaintiff's  suit,  the  same  being  pleaded  in  the  usual 
way,  viz.,  that  he  has  not  assets  except  so  much,  which 
are  not  sufficient  to  satisfy  that  judgment.  But  the  plaintiff 
may,  and  constantly  does,  avoid  the  effect  of  the  plea  as 
an  absolute  bar,  and  protect  himself  from  costs  at  the  same 
time,  on  the  ground  of  his  original  right  of  suit,  by  praying 
judgment  of  such  assets  as  should  come  to  the  executor's 
hands,  after  satisfying  the  judgment  so  confessed.  So  that 
the  plea  of  judgment  recovered  against  the  defendant  as 
executor,  pending  the  writ,  enures  in  point  of  effect,  if  the 
judgment  itself  be  not  questioned  by  the  replication,  as  only 
a  plea  in  bar  of  the  further  maintenance  of  the  suit  against 
the  executor  in  respect  of  his  present  assets  (t). 

(t)  Le  Bret  v.  Papillon,  4  East,  creditor  for  a  debt  due  from  the- 

508.       Matters     arising    pending  intestate,     and,    judgment     being 

action    may   be  pleaded    by  way  signed  accordingly,  she  paid  the- 

of    defence   under  the   provisions  amount  of  the  debt,  and  thereby 

of  R    S.  C.   1883,   Ord.    XXIV.,  exhausted  the  assets,  and  it  was- 

and  inasmuch  as  an  executor  or  held  that  she  was  entitled  to  make 

administrator  may  prefer  one  ere-  such  payment,  and  thereby  defeat 

ditor  to  another,  the  payment  of  the  plaintiff. 

one   creditor,  after  an  action  has  There  was   formerly  a  conflict 

been  commenced  by  another,  may  between  the  rules  of  common  law 

be  set  up  in  answer  to  such  action.  and    equity    on    this    point,    the 

Thus  in  Vibart  v.  Coles,  24  Q.  B.  common  law  holding  that  an  exe- 

D.  364,  following  Re  Badclifi'e,  7  cutor  or  administrator,  though  he 

C.  D.  733,  the  defendant,  an  ad-  could  confess  judgment,  could  not, 

ministratrix,  after  action  brought  and  equity  that  he  could,  pay  one 

against  her  for  money  lent  to  the  creditor  before  another  ;  but  since 

intestate  by  the  plaintiff,  consented  the  Judicature  Act,  1873,  s.  25,. 

to  a  Judge's  order  for  judgment  in  sub-s.  11,  the  equity  rule  prevails  : 

a  subsequent    action    by   another  ibid.     Whether  or  not  such  a  de- 
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The   nature  and   extent   of  the  right  of  an   executor  or  Plea  of 
administrator  to  retain  a  debt  due  to  him  from  the  deceased, 


for  debt  due 

have  been  investigated  in  a  previous  part  of  this  Treatise  (v).  from  testator 

T  .-...■,  ,      .    .  to  executor ; 

It  was  held  to  be  optional  in  the  executor  or  administrator 

either  to  plead  a  retainer  for  such   a  debt,  or  to  give  it  in 

evidence   under   a   plea   of  plene   administravit  (x).      So   he 

might  either  plead,  or  show  in  evidence  under  that  plea,  that 

he  retained  assets  to  a  certain  amount,  for  the  expenses  of 

the   funeral  (y),   or    of  taking   out    administration  (z),  or   to  for  disburse- 

reimburse  himself  for  payments  made  out  of  his  own  pocket,  executor7- 

in  discharge  of  debts  not  inferior  in  their  kind  to  the  debt  of 

the  plaintiff  before  the  commencement  of  the  suit  (a).     But  a  for  debts 

retainer  for  unsatisfied  debts  of  the  testator  or  intestate,  of 

a  higher  degree  than  that  on  which  the  action  is  brought, 

must  be  pleaded  (b). 

Where  an  executor  pleaded  that  he  had  no  assets  ultra  a  Replication  to 
judgment,  which,  in  truth,  was  recovered  against  him  upon  administravit 
an  unjust  or  fictitious  debt,  the  plaintiff  might  reply,  that  the  Prceterm 
judgment  was  had  and  obtained  by  fraud  and  covin  between 
the  executor  and  the    creditor  (c).     But   the  plaintiff   could 
not    traverse   the    averment    that    the    debt,    for   which   the 
judgment  was  had,  was  a  just  and  true  debt  (d). 

fence  requires  to  be  pleaded  as  a  (u)  Ante,  p.  8S4  et  seq. 

matter  arising  after  action  brought  (x)  1     Saund.    333,     note     (6). 

or   after  the   expiry  of  the   time  Having    regard   to   the    terms  of 

limited  for   defence    under    Ord.  R.  S.  C.  1883,  Ord.  XIX.  r.  4,  it 

XXIV.,  does    not    seem   ever  to  would  seem  prudent  in  every  case 

have  been  decided.     If  it  is  neces-  to  allege  the  facts  upon  which  any 

sary  so  to  plead  it,  and  the  defen-  retainer,  which  it  is  sought  to  set 

dant   cannot  merely  give  in  evi-  up,  is  based. 

dence     under    a     plea     of    fhne  (y)  See  R.  v.  Wade,  5  Price,  621, 

administravit   the  fact  that   since  as  to  the  form  of  such  a  plea. 

action  brought  he  has  paid  a  ere-  («)  Gillies  v.  Smither,   2  Stark. 

ditor  other  than  the  plaintiff,  and  N.  P.  C.  528. 

thus    exhausted    the    assets,    the  (a)  Co.  Lit.  283, a.  Bull.  S.  P.  140. 

plaintiff,  according  to  the  words  (b)  Bull.  N.  P.  141.     Specialty 

of  the  rule,  would  be  entitled  to  debts  have  now  no  priority.     See 

confess  the  defence  and  sign  judg-  ante,  p.  869. 

ment  for  his  costs,  unless  he  elected  (c)  Williams  v.  Fowler,  1  Stra. 

to  take  a  judgment  of  assets  qnando  410.     2  Saund.  50,  note  (3). 

acciderint.  (f?)  Robinson  v.  Corbett,  1  Lutw. 
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So  the  plaintiff  might  reply  that  the  judgment  is  kept  on 
foot  by  covin  to  defraud  the  creditors,  viz.,  "  that  the  said 
defendant  defers  procuring  acknowledgment  of  satisfaction 
to  be  entered  of  the  said  debt  and  damages,  so  recovered,  &c. 
with  intent  to  defraud  him  the  said  plaintiff:  "  As  where  the 
executor  compounded  for  a  less  sum  and  did  not  procure 
the  judgment  to  be  discharged,  but  pleaded  it  to  an  action 
brought  against  him  by  another  creditor,  he  might  reply  the 
composition,  and  that  the  judgment  was  kept  on  foot  by 
covin  :  for  nothing  shall  be  allowed  to  the  executor  but  what 
he  actually  pays  (e). 

The  executor,  in  his  rejoinder  to  replications  of  this 
description,  was  bound  to  traverse  the  fraud.  And  the  plain- 
tiff might,  upon  this  issue,  give  in  evidence,  either  that  the 
debt  was  not  a  just  one,  or  that  less  was  due  than  the  sum 
for  which  judgment  had  been  given  (/). 

In  answer  to  the  latter  evidence,  which  is  prima  facie 
proof  of  fraud,  the  defendant  might  show  that  the  judgment 
was  entered  for  more  than  was  due,  by  mistake  (g).  If  a 
judgment  was  pleaded,  and  per  fraudem  replied,  upon  which 
issue  was  taken,  and  it  appeared  in  evidence  that  the  creditor 
was  willing  to  take  less  than  was  recovered,  it  was  proof  of 
fraud ;  but  if  it  were  shown  that  the  administrator  had  not 
assets  to  pay  that  sum,  it  was  no  fraud  (h).  It  should  be 
observed,  that  where  a  judgment  was  obtained  against  an 
executor  by  covin,  but  for  a  just  debt,  the  creditor  could  not 
avoid  the  judgment  by  alleging  that  it  was  obtained  by  covin 
to  defraud  him  (t). 


662,  by  Powell,  J.     2  Saund.  50,  (/)  2  Saund.  50,  note  (3). 

note  (3).    Indeed,  it  was  not  neces-  (g)  Pease    v.   Naylor,    5    T.    E. 

sary  for  an  executor  who  pleaded  80. 

an  outstanding  judgment,  to  aver  (h)  Per    curiam,   in    Parker    v. 

that    the    debt,   upon   which    the  Atfield,  1  Salk.  312. 

judgment  was  obtained,  was  a  just  (i)  Yeale  v.  Gatesdon,  W.  Jones, 

and    true    debt  :    1    Saund.    329,  92,  3rd  Resolution.     Williams   v. 

note  (3)-  Fowler,    1    Stra.    410.      1    Saund. 

(c)  1  Saund.  334,  note  (9).  334,  note  (9). 
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If  an  executor  or  administrator  pleads  plene  administravit  Evidence  for 
and   the   plaintiff  replies  that  the   defendant  had  assets  at  issue  joined  on 
the  commencement  of  the  suit,  whereupon  issue  is  joined,  J^/^',7,','-', 
the  burthen  of  proof  lies  upon  the  plaintiff,  who  must  prove 
that  assets  existed,  or  ought  to  have  existed,  in  the  hands  of 
the  defendant  at  the  time  of  the  writ   sued   out  (k) .     The 
question,  as  to  what  shall  be  considered  assets  come  to  the 
hands  of  the   executor   or  administrator,  has   been   already 
discussed  (I). 

The  plaintiff  could  not  have  proved,  under  this  issue,  that 
assets  have  been  received  subsequently  to  the  commencement 
of  the  suit ;  to  be  admitted  to  such  proof,  he  should  have 
replied  this  matter  specially  (m). 

If,  upon  the  issue  of  plene  administravit,  it  shall  appear 
that  the  executor  or  administrator  has  been  guilty  of  a 
devastavit,  which  has  caused  a  failure  of  assets,  the  jury  must 
find  that  the  defendant  has  assets  to  that  amount,  and  not 
find  a  devastavit  (n). 


(k)  Mara  v.  Quin,  6  T.  R.  10. 
Webster  v.  Blackmail,  2  Fost.  &  F. 
490. 

(I)  Ante,  p.  1534  et  seq.  In 
Britton  v.  Jones,  3  Bing.  N.  C. 
67(3,  upon  a  plea  of  plene  adminis- 
travit and  replication  of  assets  in 
hand  at  the  time  of  the  commence- 
ment of  the  suit,  it  appeared  at 
the  trial,  that  the  testator,  twelve 
months  before  his  decease,  pur- 
chased twelve  mahogany  chairs, 
which  were  seen  in  the  house  where 
he  lived  shortly  before  his  death  : 
The  defendant  proved  that  the  de- 
ceased died  poor,  that  he  lodged  in 
the  same  house  with  his  mother 
and  his  sister,  the  defendant ;  and 
that  money  was  borrowed  to  bury 
him  :  It  was  contended  that,  as  it 
had  not  been  proved  that  the  fur- 
niture in  question  ever  came  to  the 
hands  of  the  defendant,  there  was 


no  evidence  to  charge  her  with  it 
as  assets :  but  the  Court  of  C.  P. 
held  that  there  was  a  prima  facie 
case  for  that  purpose.  See  also 
Stroud  v.  Dandridge,  1  Car.  &  K. 
445. 

(m)  Mara  v.  Quin,  6  T.  R.  11. 
2  Phill.  Ev.  347,  6th  edit.  Roscoe, 
Nisi  Prius  Evidence,  16th  edit., 
1218. 

(?i)  Wentw.  Off.  Ex.  c.  13,  p. 
312,  14th  edit.  This  finding  by 
the  jury  of  assets  in  the  hands  of 
the  executor  is  not  against  truth, 
though  they  be  wasted,  and  so  not 
to  be  had  in  kind  ;  for  the  execu- 
tor had  them  in  right,  since  he  has 
not  rightfully  parted  from  them  ; 
according  to  the  rule,  pro  possessore 
habetur  qui  clolo  aut  injuria  desiit 
possidere :  Ibid.  See  Reeves  v. 
Ward,  2  Bing.  N.  C.  235.  S.  C.  2 
Scott,  296. 
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Proof  of  assets        In  order  to  prove  assets,  the  plaintiff  may  give  in  evidence 
of  inventory.      the   inventory  exhibited  by   the    defendant  in  the   Court    of 
Probate:  And  after  the   inventory  is  put  in,  it   is   for   the 
defendant  to  discharge  himself  of  the  items  (o). 

In  Shelly's  case(p),  Lord  Holt  said,  that  all  sperate  debts 
mentioned  in  the  inventory  shall  be  counted  assets  in  the 
executor's  hands ;  for  that  is  as  much  as  to  say  that  they 
may  be  had  for  demanding,  unless  the  demand  or  refusal  be 
proved.  Again,  in  Smith  v.  Davics(q),  Lord  Hardwicke 
held,  that  if  in  the  inventory  produced  the  article  concerning 
debts  does  not  distinguish  between  sperate  and  desperate, 
it  will  be  sufficient  to  charge  the  executor  with  the  whole 
prima  facie  as  assets,  and  put  upon  him  to  prove  any  of 
them  desperate  ;  as  if  the  article  were,  "  Item,  for  debts  due 
and  owing,  which  I  admit  myself  to  be  charged  with  when 
recovered  or  received  "  (r).  And  the  authority  of  these  cases 
appears  to  have  been  recognized  and  acted  upon  in  the 
Common  Pleas,  in  a  case  in  the  time  of  Dallas,  C.  J.  (s). 
But  in  Gyles  v.  Dyson  (t),  where  on  the  trial  of  an  issue 
joined  on  a  plea  of  plene  administravit,  it  was  contended,  on 
the  authority  of  Smith  v.  Dairies,  that  certain  debts  which 
the  defendant  had,  in  an  inventory  exhibited  in  the  Eccle- 
siastical Court,  allowed  to  be  due  to  the  estate  and  which  he 
did  not  represent  to  be  desperate,  were  to  be  considered  as 
actual  assets  in  his  hands,  Lord  Ellenborough  said,  "You 
must  prove,  presumptively  at  least,  that  these  debts  have 
been  paid ;  that  presumption  may  depend  on  the  time  and 
a  number  of  other  circumstances ;  but  upon  the  plea  of 
plene   administravit,    it    is    necessary   to   prove    that    effects 


(o)  Giles  v.  Dyson,  1  Stark.  N.  recover  them,  and  accordingly  they 

P.  C.  32.  were  allowed  as  desperate  :  Selw 

(p)  1  Salk.  296.  ubi  supra. 

(q)  Bull.  N.  P.  140.     S.  C.  Sel-  (s)  Young  v.  Cawdrey,  8  Taunt, 

wyn's  N.  P.  779,  note,  6th  edit.  734.     S.  C.  nomine  Young  v.  Cor- 

(r)  The   defendant    proved,   by  dery,  3  B.  Moore,  69. 

a  witness,  who  went  to   demand  (t)  1  Stark.  N.  P.  C.  32. 
several  of  them,  that  he  could  not 
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came  into  the  hands  of  the  defendant ;  this  is  the  universal 
practice  («*). 

The  inventory  would  seem  to  be  only  prima  facie  evidence  Inventory  only 

prima  facie 
■and  it  may  be  doubtful  whether  an  inventory  made  or  exhibited  evidence. 

by  one  executor  or  administrator  would  be  even  prima  facie 

evidence  against  another  (x). 

The  amount  of  the  probate  stamp  is  admissible  in  evidence,  Amount  of 

probate  stamp 

on  the  issue  joined  on  a  plea  of  plene  administravit  (y).  And  admissible  in 
the  Court  of  King's  Bench,  in  Foster  v.  Blakelock  (z),  held 
that  the  probate  stamp  was  prima  facie  evidence  that  the 
executor  had  assets  to  the  amount  covered  by  the  stamp  (a). 
But  this  decision,  it  should  seem,  must  now  be  con- 
sidered as  overruled.  In  the  case  of  Steam  v.  Mills  (aa), 
Littledale,  J.,  and  Parke,  J.,  expressed  their  dissent 
from  it:  And  in  the  subsequent  case  of  Mann  v.  Lang  (6), 
Littledale,  J.,  said,  that  he  could  not  say  that  the  stamp 
on  the  probate  was  not  admissible ;  but  it  was  not  prima 
facie  evidence  of  the  amount  of  assets :  In  the  same  case 
Lord  Denman  expressed  his  opinion,  that  if  there  be  evi- 
dence of  a  long  acquiescence  by  the  executor,  without  re- 
demanding  any  of  the  duty,  it  is  prima  facie  evidence  of 
such  amount ;  though  it  is  not  of  itself  evidence  of  such 
■amount :  But  Paterson,  J.,  was  of  opinion,  that  it  is  not 
such  prima  facie  evidence,  even  if  a  long  acquiescence 
is  shewn.  This  subject  was  again  considered  in  the 
Court  of  Chancery,  in  the  case  of  Lazonby  v.  Rawson  (c), 
where  Lord  Cranworth,  C,  in  giving  judgment,  said,  "  The 
circumstance  of  an  executor  having  paid  probate  duty  up 
to  a  particular  amount,  may  be  prima  facie  evidence  of 
his  having  thought  that  the  testator  had  died  possessed  of 


(u)  See  ante,  p.  1536.  (»)  5  B.  &  C.  328. 

(x)  Stearn    v.    Mills,    4    B.    &  (a)  See  also  Curtis  v.  Hunt,  1 

Ad.  657.     The  same  would  prob-  C.  &  P.  180,  where  Lord  Tenter- 

ably  be   true   of  the   account    of  den  ruled  to  the  same  effect. 

the  personal  estate  to  be  delivered  (aa)  4  B.  &  Ad.  657. 

pursuant  to  43  Vict.  c.  14,  s.  10.  (6)  3  Ad.  &  E.  699. 

(y)  Mann  v.  Lang,  3  Ad.  &  E.  699.  (c)  4  De  G.  M.  &  G.  556. 
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property  represented  by  the  amount  of  the  stamp  duty  paid  : 
But  the  probate  duty  is,  in  the  first  instance,  payable  on  the 
whole  of  the  personal  estate  left  by  the  testator  :  If  it  cannot 
all  be  got  in,  and  it  should  be  ascertained  that  it  was  not 
of  the  value  represented,  in  such  a  case  provision  is  made 
for  enabling  the  executor  to  get  a  return  of  the  amount  over- 
paid :  Where,  therefore,  an  executor  has  not  made  any 
application  for  the  return  of  the  duty  which  he  may  have 
paid  in  excess,  it  is  a  step  in  evidence  towards  proving  an 
admission  of  assets  to  the  amount,  though  by  no  means 
conclusive  evidence  that  the  executor  had  made  a  correct 
estimate  of  the  testator's  property.  Much  might  depend  on 
the  amount  overpaid,  and  the  pecuniary  condition  in  life  of 
the  executor,  whether  he  would  be  at  the  trouble  of  getting 
a  return  of  the  excess  of  duty  overpaid.  Here  the  executor 
paid  40/.  in  respect  of  probate  duty,  and  never  got  back  any 
of  it,  and  I  think  it  certainly  amounts  to  strong  presumptive 
evidence  that  he  had  received  assets  to  the  extent  covered  by 
that  amount  of  duty ;  but  it  is  not  an  absolute  admission 
that  he  did." 

An  admission  by  the  defendant,  that  a  debt  is  a  just  debt, 
or  a  promise  to  pay  it  as  soon  as  he  can,  is  not  evidence  to 
charge  him  with  assets :  for  such  an  admission  must  be 
understood  with  a  reasonable  intendment,  and  the  executor 
could  not  mean  to  pledge  himself  to  commit  a  devastavit,  by 
paying  this  debt  before  others  of  a  higher  nature  (d).  But 
if  an  executor  compound  with  the  creditors,  and  afterwards, 
at  the  suit  of  any  of  them,  plead  plene  administravit,  proof 
of  the  composition  would  be  conclusive  proof  of  assets,  and 
the  Court  would  not  suffer  him  to  give  evidence  of  no 
assets  (<?).     However,  an   executor  will  not  admit  assets  by 


(d)  Hindsley  v.  Russell,  12  East,  it  should  seem,  that  an  admission 

232.     2  Phill.  Ev.  348,  6th  edit.  of  assets  by  such  third  person  will 

If  the  executor  refers  a  party  to  bind  the   executor  :    Williams  v. 

a  third  person  for  information  re-  Innes,  1  Camp.  364. 

specting  the  effects  of  the  testator,  (e)  Bull.  N.  P.  145. 
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paying  interest  on  a  bond  due  from  the  testator  (/)  :  for  it 

would   be    unreasonable    that   he    should   be    liable    for    the 

whole  debt,  by  paying  a  part  out  of  his  own  funds,  or  that, 

because  he  has  enough  in  his  hands  to  pay  the  interest,  he 

should  be  thereby  concluded  from  disputing  assets  for  the 

principal  (g). 

In  answer  to  the  proof  of  assets,  the  executor  or  adminis-  evidence  for 

trator  may  shew  under  the  issue  joined  on  plene  adminis-  SSm^1** 

travit(h),  that  he  has  exhausted  the  assets,  by  discharging  have  been 
,        -  ,  J  °     °    exhausted, 

other  demands  on  the  estate,  not  inferior  in  their  nature  to 

that  of  the  plaintiff  (i),  or  even  by  the  payment  of  debts  of 

inferior  degree,  without  notice  of  the  plaintiff's  demand  (A;). 

Again,   the   executor  may  show  that  he  has  disbursed  the 

assets  in  the  expenses  of  the  funeral,  or  of  probate  (I),  or 

administration,    or,    as    it    should    seem,    in    the    reasonable 

charges  of  collecting  the  debts  of  the  deceased  (m).     So  he 

may  shew  that   he    has    retained   money   in    his    hands    to 

pay  for  the   expenses   of  administration,    to  which   he   has 

made   himself    liable,    without   proving    that    he    has    paid 

them  (n). 

Where  the  executor  shews  payments  made  by  him  to  the 

extent  of  the  assets  proved  by  the  plaintiff  to  have  come  to 

(/)  Cleverley  v.  Brett,  cited  by  the  property  above  its  value  witlr 

Buller,  J.,  5  T.  R.  8.     2  Phill.  Ev.  out    reasonable    ground,    and    so 

348,  6th  edit.  incurring  a  greater    stamp    duty 

(g)  See  further  as  to  what  is  an  than  was  requisite,  seeing  that  the 

admission  of  assets,  post,  p.  1894.  executor  is  bound  to  act  promptly, 

(h)  Beeves    v.    Ward,   2    Bing.  and  therefore  is  not  to  be  held  to 

N.  C.  235.  too  close  a  search  for  the  testator's 

(i)  See  ante,  p.  879  et  seq.  property :  Jackson  v.  Bowley,  Carp 

(k)  The    Governors   of   Chelsea  &  M.  97. 
Water- Works   v.   Cowper,  1   Esp.  (m)  Giles  v.  Dyson,  1  Stark.  X. 

N.  P.  C.  277.     Ante,  p.  881.    But  P.  C.  22.    But  he  cannot  be  allowed 

according  to  the  judgment  of  Law-  for  disbursements  in  the  schooling, 

rence,  J.,  in  Hickey  v.  Hayter,  6  feeding,  and  clothing  of  the  chil- 

T.  R.  388,  these  payments  with-  dren  of  the  testator,  subsequently 

out  notice  must  be  pleaded.  to  his  decease  :  Ibid. 

(I)  It  is  a  question  for  the  jury  (n)  See  ante,  p.  1851.     Gillies  v. 

whether   the    executor    has   com-  Smither,  2  Stark.  X.  P.  C.  528. 
mitted   a   devastavit    by   swearing 
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liis  bands,  the  plaintiff  may  shew,  in  answer,  that  the  funds 
so  applied  did  not  come  to  the  defendant  as  executor,  but 
were  handed  to  him  in  trust  to  pay  the  testator's  debts,  and 
were  not  part  of  the  assets  first  proved  to  have  come  to  his 
hands  (o). 

The  defendant  could  not,  under  a  plea  of  plenc  adminis- 
travit,  give  evidence  of  the  existence  of  outstanding  debts  of 
a  higher  nature  ;  such  defence  must  have  been  pleaded  (p), 
and  probably  now  also  must  be  pleaded. 

Again,  the  defendant  could  not  shew,  in  answer  to  proof  of 
assets,  that  he  had  applied  them  in  the  payment  of  debts 
since  the  commencement  of  the  suit ;  for  under  plene  ad- 
ministravit,  no  payments,  made  after  the  action  commenced, 
could  be  given  in  evidence  (q).  If,  therefore,  the  executor 
had  paid  other  creditors  of  superior  degree  after  action  com- 
menced, he  must  have  pleaded  that  matter  specially,  and  if 
he  has  paid  other  creditors  of  equal  degree,  since  the  writ 
issued,  he  ought,  it  would  seem,  to  plead  the  fact 
specifically  (r). 

It  should  seem  (as  there  has  already  been  occasion  to  point 
out)  (.s),  that  if,  in  the  distribution  of  assets,  a  creditor  mis- 
leads an  executor,  either  by  laches  or  express  authority,  so  as 
thereby  to  induce  him  to  pursue  a  course  he  would  not  other- 
wise have  pursued,  the  creditor  is  precluded  from  complaining 
of  an  insufficiency  of  assets  (t).     So  where  a  party  entitled  to 

(o)  Marston  v.  Dowries,  1  A.  &  a  defence  of  this  character  could 

E.  31.  be  properly  pleaded  under  a  plea 

(p)  Bull.  N.  P.  141.     1   Saund.  of  plene   administravit :    probably 

333,  a.  note  (8).     Ante,  p.  87.9.  now  it  would  have  to  be  specifi- 

(g)  Dyer,    32,    a.    in    margine.  cally  pleaded  under  B.  S.  C.  1883, 

Com.  Dig.  Admon.  C.  (2).     Night-  Ord.  XIX.  r.  4.     A  creditor  does 

ingale  v.  Lee,  1  Freem.  110.  not  lose  his  right  to  sue  the  cxe- 

(r)  B.   S.   C.  1883,    Ord.    XIX.  cutors  by  mere  laches.     But  if  the 

r.  4.  creditor  misleads  the  executors,  so 

(,s)  Ante,  p.  120G.  that  they  are  thereby  induced  to 

(f)  Eichards  v.  Browne,  3  Bing.  part  with  the  assets  in  a  manner 

N.  0.  499,  by  Tindal,  C.  J.     Antr,  which  would  be  a  devastavit,  then 

p.  1206.     It  was  held  in  Jewsbury  the   creditor    cannot   complain    of 

c.  Mummery,  L.  E.  8  C.  P.  56,  that  the    d(  vastamt.      Although    C.   J. 
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a  legacy  under  a  Will  has  a  claim  against  the  testator,  which 
he  conceals  from  the  executors  till  after  ho  has  received  his 
legacy,  he  cannot  afterwards,  in  an  action  against  th.3  exe- 
cutors, object  that  the  amount  of  the  legacy  was  not  paid  in 
a  due  course  of  administration  (u). 

"Whenever  the  action  against  an  executor  or  administrator  Judgment 

■t  i  i        against  an 

can  only  be  supported  against  him  m  that  character,  and  he  executor  •. 
pleads  any  plea  which  admits  that  he  has  acted  as  such, 
(except  a  release  to  himself)  the  judgment  against  him  must 
be,  that  the  plaintiff  do  recover  the  debt  and  costs  to  be 
levied  out  of  the  assets  of  the  testator,  if  the  defendant  have 
so  much,  but  if  not,  then  the  costs  out  of  the  defendant's  own 
goods  (x).  So  where  the  executor  pleads  plene  administraiit, 
and  it  is  found  against  him,  the  judgment  is  de  bonis  iesta- 
toris,  et  si  non,  &c,  then  the  costs  de  bonis  jwopriis  (?/). 

It  was  formerly  held  that  where  the  defendant  pleaded  tie 
unqucs  executor  or  administrator,  or  a  release  to  himself,  and 
it  was  found  against  him,  the  judgment  was,  that  the  plaintiff 
do  recover  both  tJie  debts  and  costs,  in  the  first  place,  de  bonis 


Tindal  uses  the  word  "  ladies,"  he 
does  not  mean  that  mere  doing 
nothing  will  deprive  the  creditor 
of  his  remedy  ;  he  means  "  con- 
duct : "  per  Chitty,  J.,  Re  Birch, 
27  C.  D.  622.  There  is  no  rule  in 
equity  any  more  than  in  law  that 
the  mere  non-suing  by  any  spe- 
cialty creditor  for  any  period 
within  the  statutory  limit  of 
twenty  years  is  such  negligence  as 
deprives  him  of  the  right  of  re- 
quiring payment  of  the  specialty 
debt.  And  therefore  if  an  executor 
disposes  of  the  estate  of  the  testator 
-without  providing  for  a  liability  of 
the  testator  under  a  covenant,  he 
will  be  liable  for  the  amount  as 
upon  a  devastavit,  even  after  the 
lapse  of  eighteen  years  :  lie  Baker, 
20  C.  D.  230. 


(?<)  Stroud  v.  Stroud,  7  M.  &  Gr. 
417. 

(x)  1  Saund.  335,  note  (10),  to 
Hancock  v.  Prowd.  Gorton  ?;. 
Gregory,  3  B.  &  S.  90.  The  Court 
refused,  after  a  lapse  of  six  years, 
to  allow  a  judgment  for  the  debt 
de  bonis  testatoris,  and  for  the  costs 
de  bonis  testatoris  et  si  non  de  bonis 
propriis,  to  be  altered  to  a  judg- 
ment generally  de  bonis  testatoris  ct 
si  non  de  bonis  propriis,  even  if  the 
latter  were  clearly  the  judgmi  nt 
to  which  the  plaintiff  was  entitled  : 
the  distinction  being  between  an 
alteration  to  discharge,  and  one  to 
fix,  the  personal  liability  of  the 
executor  :  Burroughs  v.  Stevens,  5 
Taunt.  556. 

(//)  1  Roll.  Abr.  931  (D.),  pi.  3. 
WentW.  Off.  Ex.  344,  14th  edit. 
3  Q  2 
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pleneadminis- 
travit  : 
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testatoris,  si,  dfcc,  and  si  non,  dec,  tie  bonis  propriis  (z).  The 
reason  alleged  was,  because  the  executor  could  not  but  know 
these  to  be  false  pleas  :  But  the  same  reason  seems  equally 
to  apply  to  other  pleas  where  the  judgment  was  different  (a). 
And  this  probably  would  be  held  no  longer  to  be  law, 
especially  as  the  rule  was  rather  a  pleading  result,  deduced 
from  pleading  admissions,  which  the  Court  would  not  let  the 
defendant  remedy  by  amendment,  than  a  punishment  inflicted 
by  the  Court,  which  had  indeed  no  jurisdiction  to  inflict  such 
a  punishment. 

With  respect  to  the  amount  for  which  judgment  should  be 
entered  against  the  executor  upon  a  plea  of  plene  adminis- 
travit, if  the  executor  plead  either  a  general  or  special  plcne 
administravit,  he  is  liable  only  to  the  amount  of  the  assets 
proved  to  be  in  his  hands  (b).  Thus  in  Harrison  v.  Beccles  (c), 
the  plaintiff,  having  proved  a  debt  of  80?.,  took  a  verdict 
on  the  non  assumiisit  for  the  sum,  and  having  proved  25L 
assets  unadministered,  he  took  a  verdict  on  the  plenc 
administravit  for  that  sum,  and  judgment  quando,  &c.  for  the 
residue  (d). 


(z)  Bro.  Exors.  34.  1  Roll.  Abr. 
p.  930  (C),  pi.  2,  8,  p.  933,  pi.  15. 
Bull  v.  Wheeler,  Cro.  Jac.  648. 
Weutw.  Off.  Ex.  338,  340,  14th 
edit.  1  Saund.  336,  b.  note  (10). 
Hooper  v.  Summersett,  Wightw. 
20,  per  curium. 

(a)  1  Saund.  336,  b.  note  (10). 

(b)  1  Saund.  219,  b.  note  to 
Wheatley  v.  Lane.  Jackson  v. 
Lyon,  Carr.  &  M.  97. 

(c)  Cited  3  T.  R.  688. 

(d)  Hancock  v.  Podmore,  1  B.  & 
Ad.  265,  per  Bayley,  J.  Accord. 
The  following  form  is  taken  from 
Serjt.  Williams'  note  in  Sir  E.  V. 
Williams'  edition,  1  Wms.  Saund. 
608,  609,  for  entering  up  judg- 
ment on  the  two  issues  of  non 
assumpsit  by  the  testator,  and  of 
plene  administravit  by  the  defen- 


dant, to  which  the  plaintiff  re- 
plied that  the  defendant  had 
assets  since  the  commencement  of 
the  suit,  where  the  jury  find  the 
first  issue  for  the  plaintiff,  and, 
on  the  second  issue,  that  the  de- 
fendant has  assets  to  satisfy  only 
part  of  the  debt :  "  As  to  the  first 
issue  between  the  said  parties  within 
joined,  [the  jurors]  upon  their 
oath  do  say,  that  the  within-named 
William  Clarke  (the  testator)  in 
his  lifetime  did  undertake  and 
promise  in  manner  and  form  as 
the  said  Francis  hath  above  thereof 
complained  against  her  the  said  de- 
fendant Mary  (the  executrix),  and 
they  assess  the  damages  of  the 
said  Francis  by  reason  of  the  not 
performing  of  the  said  promises 
and  undertakings,  over  and  above 
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When  several  executors  plead  plene  administravit  severally  judgment 

by  several  attornies,  and  the  jury  find  that  one  of  them  only  administravit, 

has  assets,  judgment  shall  be  given  against  him  only  and  the  ^hen  °"e.  only 

rest  shall  go  quit  (e).     So  too  in  Parsons  v.  Hancocke  (/),  executors  is 

.  ,  .         found  to  have 

where  in  an  action  against  several  executors,  they  all  pleaded  assets  •. 
jointly  that  they  had  fully  administered,  &c,  and  the  plaintiff 
proved  assets  in  the  hands  of  some  only  of  the  defendants, 


his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended, 
to  801.,  and  for  those  costs  and 
charges  to  40s.  And  as  to  tbe  last 
issue  between  the  said  parties 
within  joined,  the  jurors  aforesaid 
upon  their  oath  aforesaid  say,  that 
the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the 
said  Francis  in  this  behalf,  and 
since  had  goods  and  chattels  which 
were  of  the  said  William  at  the 
time  of  his  death  in  her  hands  to 
be  administered  to  the  value  of 
40/.,  parcel  of  the  said  damages 
above  assessed,  wherewith  she  the 
said  Mary  might  have  satisfied 
the  said  Francis  40/.,  parcel  of 
the  said  damages  ;  and  as  to  40/. 
residue  of  the  said  damages,  that 
the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the 
said  Francis  in  this  behalf,  or  ever 
since,  had  not  any  other  goods 
and  chattels  which  were  of  the 
said  William  at  the  time  of  his 
death  in  the  hands  of  the  said 
Mary  to  be  administered,  where- 
with she  could  have  satisfied  the 
said  Francis  the  said  40/.,  residue 
of  the  said  damages  so  assessed  as 
aforesaid  :  Therefore  it  is  con- 
sidered that  the  said  Francis  do 
recover  against  the  said  Mary  the 
said  40/.  by  the  said  jury  in  form 
aforesaid  found,  parcel  of  the  said 
damages  of  80/.  above  assessed,  to- 


gether with  his  costs  and  charges 
by  the  said  jury  in  form  aforesaid 
assessed,  and  also  35/.  for  his  costs 
and  charges  of  increase  by  the 
said  Court  of  our  said  lord  the 
King  here  adjudged  to  the  said 
Francis  with  his  assent,  which 
said  damages,  costs,  and  charges, 
in  the  whole  amount  to  171.,  to  be 
levied  of  the  goods  and  chattels 
which  were  of  the  said  William  at 
the  time  of  his  death  in  the  hands 
of  the  said  Mary  to  be  adminis- 
tered, if  she  hath  so  much  in  her 
hands  to  be  administered,  and  if 
not,  then  the  said  costs  and 
charges,  parcel  of  the  damages  last 
mentioned,  amounting  to  37/.,  to 
be  levied  of  the  proper  goods  and 
chattels  of  the  said  Mary,  and  that, 
&c,  &c,  and  that  the  said  Francis 
do  recover  the  said  40/.  residue  of 
the  said  damages  in  form  afore- 
said assessed,  to  be  levied  of  the 
goods  and  chattels  which  were  of 
the  said  William  at  the  time  of 
his  death,  or  ichich  since  the  plead- 
ing of  the  said  second  plea  of  the 
said  Mary,  have  come  or  at  any 
time  hereafter  shall  come,  to  the 
hands  of  the  said  Mary  to  be  ad- 
ministered. And  the  said  Mary 
in  mercy,"  &c. 

(e)  Bellew  v.  Juckleden,  1  Ro)l. 
Abr.  929  (B.),  pi.  5. 

(/)  1  Mood.  &  Malk.  330. 
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executor'*  lia- 
bility and  right 

to  costs  as 
defeudaut : 


Judgment  of 
assets  in 

futuro  : 


Parke,  J.,  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
against  the  hitter,  and,  as  to  the  other  executors,  to  find  a 
verdict  for  the  defendants  (g). 

It  will  appear,  on  referring  to  the  description  above  given 
of  the  proper  mode  of  entering  judgment  against  executors 
and  administrators  (/*),  that,  when  defendants,  they  have  no 
privilege  as  to  costs;  hut,  on  the  contrary,  are  liable  to  pay 
them  de  bonis  propriis  if  there  are  no  assets  (i).  The  liability 
as  well  as  the  right  to  costs  in  the  case  of  executors  and 
administrators  is  governed,  as  in  the  case  of  ordinary 
litigants,  by  the  provisions  of  It.  S.  C.  1883,  Ord.  LXV.  (k). 

In  an  action  against  an  executor  or  administrator,  if  the 
defendant  pleads  plene  administravit,  and  it  cannot  be  proved 
that  he  has  assets  in  hand,  the  plaintiff  may  confess  the  plea, 
and  take  judgment  immediately  of  assets  quando  aeciderint, 
or  as  it  is  sometimes  called,  judgment  of  assets  in  futuro  (I). 
But  if  the  plaintiff  take  issue  on  the  general  or  special  plea  of 
plene  administravit,  and  it  be  found  against  him,  he  could 
not  under  the  former  practice  have  judgment  of  assets  quando, 
&c.  (m ). 

By  taking  judgment  of  assets  quando  the  plaintiff  admits 

that  the  defendant  has  fully  administered  to  that  time  (»)  : 

And    accordingly,  the  terms  of   the  judgment  are   that  the 

plaintiff  do  recover  his  debt  to  be  levied  of  the  goods  of  the 

ttor  which  shall  thereafter  come  to  the  hands  of  the  exe- 


(g)  See  also  the  remarks  of  the 
same  learned  judge  in  Cousins  r. 
Paddon,  2  Crompt.  M.  &  R.  558. 

(h)  Ante,  p.  1859. 

(i)  See  Marshall  v.  Willder,  !) 
B.  &  C.  655,  658. 

(Ic)  See  ante,  p.  1796. 

(1)  Mary  Shipley's  case,  8  Co. 
134,  a.  Noell  v.  Nelson,  2  Saund. 
226.  Parker  v.  Dee,  3  Swanst.  532, 
note  to  Drewry  v.  Thacker.  See 
the  form  of  such  judgment,  1 
Saund.  216,  217. 


(m)  1  Roll.  Abr.  929  (B.),  pi.  2. 
2  Saund.  217,  note  (1)  to  Noell  v. 
Nelson.  Lucas  v.  Jenner,  2  Dowl. 
64,  per  Bayley,  B.  But  see  Hinds- 
ley  v.  Russell,  12  East,  232.  The 
same  consequence  does  not  seem 
to  follow  where  plene  administravit 
is  ill  pleaded  :  Harris  v.  Goodwyn, 
2  M.  &  Gr.  414,  415,  per  Tindal, 
C.J. 

(n)  2  Saund.  219,  note  (2).  Par- 
ker v.  Dee,  3  Swanst.  532,  note  to 
Drewry  r.  Thacker. 
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cutor.  And  in  debt  or  scire  facias,  on  this  judgment  proof  of 
the  executor's  receiving  assets  was  always  at  the  trial  confined 
to  a  period  subsequent  to  the  judgment  (o).  And  it  is  right 
that  such  be  the  rule  at  law  ;  for  if  a  creditor  was  permitted 
to  litigate  a  second  time  that  which  has  been  once  settled 
between  the  parties,  either  by  verdict  or  admission,  an  exe- 
cutor would  be  harassed  and  involved  in  infinite  expense  and 
litigation  (p). 

When  an  executor  or  administrator  pleads  plene  adminis-  costs  on  judg- 
travit,  or  judgments,  &c,  outstanding,  and  plene  administravit  ;afuturo. 
prceter,  and  the  plaintiff,  admitting  the  truth  of  the  plea,  takes 
judgment  of  assets  quando,  &c,  the  executor  or  administrator 
is  not  liable  to  costs  de  bonis  propriis  (q) :  nor  does  he  seem 
liable  thereto,  when  he  pleads  plene  administravit  prater,  and 
the  plaintiff  takes  judgment  of  the  assets  admitted  in  part, 
and  for  the  residue,  of  assets  quando,  &c.  (r).     But  it  would 
seem  that  though  an  executor  or  administrator,  in  such  case, 
is  not  personally  liable  to  pay  costs,  yet  that  judgment  may' 
be  well  entered  for  them,  to  be  recovered  de  bonis  testatoris, 
quando  acciderint  (s). 

Formerly  there  were  two  modes  of  enforcing  a  judgment  Proceedings 
obtained  against  an  executor  de  bonis  testatoris  :   1st,  by  fieri   against  execu- 
facias(t),  or  scire  fieri  inquiry;  2nd,  by  an  action  of  debt  on  [°!,^Ws".'S 
the  judgment,  suggesting  a  devastavit. 

First,  as  to  the  proceeding  by  fieri  facias  or  scire  fieri  by  fieri  facias: 
inquiry  :  If  the  sheriff  returned,  as  he  might  do  if  he  pleased, 
not  only  nulla  bona  but  also  a  devastavit,  to  a  fieri  facias  de 

(o)  Taylor     v.    Hoi  man,    Bull.  (t)  He  may  also  proceed  to  en- 

N.    P.    169.      2    Saund.    219,    a.  force  his  judgment  by  attachment 

note  (2).  of  a  debt  due  to  the  estate  of  the 

(p)  Mara  v.  Quin,  6  T.  R.  1.     2  executor  under  R.  S.  C.  1883,  Ord. 

Saund.  219,  a.  note  (2).  XLY.,   and    a    Court    of    Equity 

(q)  1  Saund.  336,  b.  note.    Tidd,  would  not  restrain  such  proceed- 

980,  9th  edit.  ings,    notwithstanding    there    has 

(r)  Tidd,  980,  9th  edit.  been  a  decree  for  the  administra- 

(s)  De    Tastet    v.    Andrade,    1  tion  of  the  estate,  if  the  judgment 

Chitt.    Rep.    629,   630,  in    notis,  was   obtained   before   the  decree : 

Cox  v.  Peacock,  4  Dowl,  134.  Fowler  v.  Roberts,  2  Giff.  226. 
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bonis  testatoris  sued  out  on  a  judgment  obtained  against  an 
executor,  the  plaintiff,  according  to  the  ancient  practice,  sued 
out  execution  immediately  against  the  defendant  by  capias  ad 
satis/.,  or  fieri  facias  de  bonis  propriis  (u).  And  it  seems 
that  the  sheriff  runs  no  risk  by  returning  a  devastavit ;  for 
the  judgment,  and  no  assets  to  be  found,  was  sufficient  evi- 
dence of  a  devastavit,  in  an  action  against  him  for  a  false 
return  (.r). 
by  scire  fieri  But  if  the  sheriff  returned   nulla  bona  generally,  without 

also  returning  devastavit,  the  ancient  course  was  to  issue  a 
special  writ,  for  the  sheriff  to  inquire  by  a  jury  whether  the 
defendant  had  wasted  any  of  the  goods  of  the  deceased  :  And 
if  a  devastavit  were  found,  and  returned  by  the  sheriff,  a 
scire  facias  issued  for  the  defendant  to  shew  cause  why  the 
jdaintiff  should  not  have  execution  de  bonis  propriis,  to 
which  scire  facias  the  defendant  might  appear  and  plead. 
Subsequently,  for  the  sake  of  expedition,  the  inquiry  and  scire 
facias  were  made  out  in  one  writ,  which  was  called  a  scire 
fieri  inquiry;  reciting  the  judgment,  fieri  facias,  and  return 
of  nulla  bona,  and  after  suggesting  a  devastavit,  commanding 
the  sheriff  to  cause  the  debt  or  damages  and  costs  to  be 
made  of  the  goods  of  the  testator  or  intestate,  if,  &c. ;  and 
if  not,  then,  if  it  shall  appear  by  inquisition  that  the  de- 
fendant hath  wasted  the  goods  of  the  deceased,  to  give 
notice  to  the  defendant  to  appear  in  Court  at  the  return  of 
the  writ  to  shew  cause  why  the  plaintiff  ought  not  to 
have  execution  de  bonis  propriis  :  And  the  same  notice  of 
executing  such  writ  was  required  as  of  a  common  writ  of 
inquiry  (y). 

The  most  usual  mode  of  proceeding  has  been  by  action  of 
debt  on  the  judgment  suggesting  a  devastavit. 

(u)  1   Saund.  219,  note  (8),  to  (x)  Rock  v.  Leighton,  cited  3  T. 

Wheatley  v.   Lane.     The  fieri  in-  R.  692.     S.  C.  1  Salk.  310. 

quiry  is  only  for  the  security  of  (y)  Tidd,  1113,  1114,  9th  edit, 

the  sheriff:   Rock  v.  Leighton,  1  See  the  account  of  the  establish- 

Salk.  310.   Chitty's  Archbold,  14th  ment  of  this  practice.     1   Saund. 

edit.  1126.  219,  a.  note  to  Wheatley  v.  Lane. 
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The  executor  could  not  plead  plene  administravit  to  the  scire 
fieri  inquiry;  because  the  judgment  against  him  was  con- 
clusive that  he  had  assets  to  satisfy  it  (z).  Neither  could  he, 
upon  the  taking  of  the  inquisition,  give  in  evidence  the  want 
of  assets  (a) :  And  it  should,  therefore,  seem,  that  the  jury 
were  bound,  upon  the  judgment  being  put  in  evidence,  together 
with  the  fi.  fa.  and  the  return,  to  find  a  devastavit,  as  sug- 
gested in  the  writ,  unless  the  executor  could  shew  that  there 
were  goods  of  the  testator,  which  might  have  been  taken  in 
execution,  and  that  he  showed  them  to  the  sheriff  (b). 
Accordingly,  in  a  case  where  the  under-sheriff,  on  taking  the 
inquest,  directed  the  jury  that  the  plaintiff  was  bound  to  give 
evidence  of  the  executor's  having  property  of  the  testator  in 
his  hands,  and  subsequently  returned  nulla  bona  testatoris, 
the  Court  quashed  the  return  and  awarded  a  new  scire 
fieri  inquiry  (c).  However,  the  return  of  a  devastavit  was 
not  conclusive,  whether  found  by  the  inquisition,  or  returned 
by  the  sheriff ;  and  therefore  the  executor  might  traverse  it, 
by  denying  the  devastavit,  and  taking  issue  on  it  (d).  And 
upon  the  trial  of  such  an  issue  he  might  shew  that  he  had  not 
wasted  the  goods  of  the  testator,  but  was  ready  to  give  them 
to  the  sheriff,  so  that  it  was  the  sheriff's  fault  that  he  did  not 
make  the  debt  out  of  them  (e). 

The  action  of  debt  on  the  judgment  suggesting   a  devas-  by  action  of 
tavit  was  substituted  in  lieu  of  the  proceeding  by  scire  fieri  ^a  a  ^vas- 
inquiry  (/).     The  foundation  of  this  action  is  the  judgment  taVit- 
obtained    against   the    executor :    which,    as    there  has  been 
already  occasion  to  shew  (7/),  is  conclusive  upon  him  to  shew 
that  he  has  assets  to  satisfy  such  judgment.     If,  therefore, 
upon  a  fieri  facias  de  bonis  testatoris,  on  a  judgment  obtained 
against  an  executor,  either  no  goods  can  be  found  which  were 

(z)  See  ante,  p.  1847.  v.  Driver,  ibid.  306.     Blackmor  v. 

(a)  1  Saund.  219,  d.  Mercer,  2  Saund.  402. 

(b)  Ibid.     Leonard  v.  Simpson,  2  (e)  See    1    Saund.    219,    c.      2 
Bingh.  N.  C.  179,  180.  Bingh.  N.  C.  180,  181. 

(c)  Palmer  v.  Waller,  1  Mees.  &  (/)  Berwick  v.  Andrews,  2  Lord 
Wei.  689.     S.  C.  5  Dowl  315.  Baym.  974.    1  Saund.  219,  a.  note. 

(d)  1  Saund.  219,  c.     Merchant  (<j)  Ante,  p.  1847. 
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the  testator's,  or  not  sufficient  to  satisfy  the  demand  (or,  which 
is  the  same  thing,  if  the  executor  will  not  expose  them  to  the 
execution),  that  is  evidence  of  a  devastavit ;  and,  therefore,  it  is 
very  reasonable  that  the  executor  should  become  personally 
liable  and  chargeable  de  bonis  propriis  (h). 

This  action  may  be  brought  upon  the  judgment  against  the 
executor,  upon  a  bare  suggestion  of  a  devastavit,  without  any 
writ  of  fi.  fa.  first  taken  out  upon  the  judgment  (i).  But 
the  usual  course  is,  first  to  sue  out  a  fieri  facias  upon  the 
judgment,  and,  upon  the  sheriff's  return  of  nulla  bona,  to 
bring  the  action,  and  state  the  judgment,  the  writ,  and 
return,  in  the  declaration  or  statement  of  claim ;  and,  on  the 
trial,  the  record  of  the  judgment,  the  fieri  facias,  and  the 
return,  will  be  sufficient  evidence  to  prove  the  case  (k). 

In  this  form  of  action  the  judgment  was  de  bonis  pro- 
priis (/).  The  executor  or  administrator  might  plead  that  he 
did  not  waste,  &c,  in  manner  and  form,  &c,  and  under  this 
plea  he  might  give  in  evidence,  that  there  were  goods  of  the 
testator,  which  might  have  been  taken  in  execution,  and  that 
he  showed  them  to  the  sheriff  (m).  But  the  executor  or 
administrator  could  not  plead  plene  administravit,  or  any 
other  plea  which  put  his  defence  upon  want  of  assets  :  For 
such  plea  would  be  contrary  to  what  was  admitted  by  the 
judgment :  And  if  the  truth  were,  that  he  had  no  assets,  he 
should  have  set  it  up  as  a  defence  to  the  original  action,  and 
having  neglected  to  do  so,  he  was  not  permitted  to  say  so 
afterwards  (n).  ■  Again,  if  he  had  pleaded  plene  administravit 
to   the   original  action,   and   the  judgment  was   had  upon   a 

(h)  1  Saund.  219,  b.  note  (8),  to  685.    1  Saund.  219,  c.    S.  P.  where 

AVheatley   v.   Lane.     Blackmor   v.  an   irregular   testatum  fi.  fa.    had 

Mercer,  2  Saund.  403.     Erving  v.  been    issued    and   returned  nulla 

Peters,  3  T.  R.  686.     Farr  v.  New-  bona :  Leonard  v.  Simpson,  2  Bing. 

man,  4  T.  R.  637.  X.  C.  176. 

(i)  Wheatley  v.  Lane,  1  Sid.  397.  (I)  Warren  v.    Consett,  2   Lord 

1  Saund.  219,  c.  note.  Raym.  1502. 

(/c)  Challoner  v.  Challoner,  cited  (m)  1  Saund  219,  c.  note.    Ante, 

in   Skelton  v.   Hawling,   1    Wils.  p.  1865. 

259.     Erving   v.   Peters,  3   T.   R.  («)  1  Saund.  219,  c.  note. 
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verdict  finding  that  he  had  assets,  he  was  equally  concluded 
from  saying  that  he  had  no  assets  (o).  And,  for  the  same 
reason,  he  could  not  give  in  evidence  the  want  of  assets  on  the 
trial  of  the  devastavit  (  p). 

If  a  man  obtained  judgment  against  an  executor,  and  died, 
his  executor  might  bring  an  action  upon  the  judgment  against 
the  executor,  suggesting  a  devastavit ;  for  such  an  action  is 
brought  against  the  same  person  against  whom  the  judgment 
was  had,  and  by  that  judgment  assets  were  admitted  (q).  So, 
on  the  other  hand,  if  a  judgment  was  had  against  an  executor, 
Avho  afterwards  died,  an  action  might,  after  the  stat.  30 
Car.  II.  c.  7  (/"),  be  brought  against  his  executor  or  adminis- 
trator, upon  the  judgment,  suggesting  a  devastavit  by  the  first 
executor,  and  the  judgment  was  as  conclusive  upon  the  repre- 
sentative of  the  executor,  as  it  was  upon  the  executor  himself. 
Therefore,  if  an  action  of  debt,  suggesting  a  devastavit  by  the 
first  executor  in  his  lifetime,  was  brought  against  his  executor 
or  administrator,  he  could  not  have  pleaded  that  the  first  exe- 
cutor fully  administered  the  goods  of  the  first  testator,  or  any 
other  plea,  purporting  that  he  (that  is,  the  first  executor)  had 
no  assets  to  satisfy  the  judgment,  any  more  than  the  executor 
himself  could  have  done  (s).  For  whatever  act  of  the  executor 
would  have  made  him  personally  liable  and  chargeable  with 
the  payment  of  the  demand  de  bonis  prop>riis,  by  virtue  of  the 
statute,  made  his  personal  estate  liable  in  the  hands  of  his 
executor  or  administrator  (t).  But  the  executor  or  adminis- 
trator of  the  executor  might  plead,  that  he,  the  defendant, 
had  fully  administered  all  the  estate  of  his  own  testator  or 
intestate  (a,).  Moreover  the  judgment  in  the  action,  when 
brought  against  the  executor  or  administrator  of  the  executor, 
against  whom  the  judgment  was  obtained,  was  de  bonis  tcsta- 
toris,  or  intestati  (x). 

(o)  Erving  v.  Peters,  3  T.  R,  093.  (s)  Skelton  v.  Hawling,  1  Wils. 

(p)  Rock  y.Leighton,lSalk.  310.  258. 

(q)  Berwick  v.  Andrews,  2  Lord  (t)  1  Saund.  219,  d.  note. 

Raym.    971.     S.  C.    1    Salk.  314.  (u)  1  Saund.  219,  e.  note.     See 

Ante,  p.  699.  infra,  p.  1871. 

(r)  See  ante,  p.  1601.  (x)   1  Saund.  219,/.  note. 
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But  no  action  of  debt  suggesting  a  devastavit  by  the 
executor  lay  against  him  upon  a  judgment  obtained  against 
his  testator  :  because  that  was  no  admission  of  assets  by  the 
executor :  and,  therefore,  in  such  cases,  it  was  necessary  to 
revive  the  judgment  against  the  executor,  to  make  him  a 
party  to  it  (y). 

If  the  testator  died  after  execution  was  sued  out,  the  writ 
could  be  still  executed  on  his  goods  in  the  hands  of  his  exe- 
cutors, without  taking  any  further  proceeding  (z). 

But  generally  speaking,  if  a  defendant  died  after  a  final 
judgment  against  him,  and  before  execution,  the  plaintiff 
could  not  have  execution  without  reviving  the  judgment 
against  the  personal  representative  of  the  defendant  (a).  If, 
indeed,  there  were  two  or  more  defendants,  and  one  of  them 
died  after  judgment,  but  before  execution,  the  plaintiff  was 
not  put  to  revive  the  judgment  against  the  personal  represen- 
tative of  the  deceased,  but  execution  might  be  had  without  it 
against  the  survivors,  within  a  year  (b).  But  the  execution 
in  such  case  was  taken  out  in  the  joint  names  of  all  the  defen- 
dants, otherwise  it  would  not  have  been  warranted  by  the 
judgment  (c). 

Before  the  Common  Law  Procedure  Act,  1852,  the  judg- 
ment was  revived  by  a  writ  of  scire  facias,  which  stated,  that 
the  testator  died,  having  made  the  defendant  his  executor,  or, 
in  the  case  of  an  administrator,  the  death  of  the  intestate, 
and  the  grant  of  administration ;  and  it  called  on  the 
defendant  to  show  why  the  plaintiff  should  not  have  execu- 
tion of  the  debt  or  damages,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  testator  or  intestate  at  the  time 
of  his  death,  in  the  defandant's  hands  to  be  adminis- 
tered (d). 


(y)  Crosby  v.  Geering,  cited  in 
Berwick  v.  Andrews,  2  Lord  Raym. 
972. 

(z)  1  Chitty's  Archb.  810,  14th 
ed. 

(a)  2    Saund.    6,    note    (1)    to 


Jeffreson  v.  Morton. 

(b)  Tidd,  1120,  9th  edit. 

(c)  Ibid. 

(d)  Tidd,  1119,  9th  edit.  In  a 
scire  facias  on  a  judgment  recovered 
by  an  executor,  the  death  of  the  tes- 
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But,  under  that  statute  the  plaintiff  might  either  sue  out 
a  writ  of  revivor  in  the  form  given  by  the  Act,  or  apply  to  the 
Court  or  a  Judge  for  leave  to  enter  a  suggestion  on  the  roll, 
that  he  was  entitled  to  have  execution  thereon  ;  And  the  Act, 
in  the  129th  and  two  following  sections,  prescribes  the  mode 
of  proceeding,  and  course  to  be  pursued  in  respect  of  each  of 
these  substitutes  for  a  scire  facias. 

With  respect  to  the  pleas  which  an  executor  or  adminis- 
trator might  have  pleaded  in  his  defence,  he  could,  it  seems, 
have  pleaded  plcne  administravit,  or  a  plea  that  he  had 
nothing  in  his  hands  at  the  time  of  the  death  of  his  testator 
or  intestate,  or  that  no  goods  came  to  his  hands  except  so 
much,  if  any  did,  and  shew  how  he  administered  them  (e). 

After  the  plaintiff  had  obtained  judgment  of  execution 
against  the  executor,  he  might  bring  an  action  of  debt  in  the 
debet  and  detinct  on  the  latter  judgment  against  the  executor, 
suggesting  a  devastavit:  And  in  such  action  the  judgment  was 
conclusive  against  the  defendant,  that  he  had  assets  :  There- 
fore he  could  not  plead  plene  administravit ;  and  the  judg- 
ment was  de  bonis  propriis  (/). 

Since  the  passing  of  the  Judicature  Act  it  would  seem  that 
the  judgment  creditor,  on  a  judgment  against  the  testator, 
would  have  to  apply  for  judgment  under  R.  S.  C.  1883, 
Ord.  XLII.  r.  23,  and  if  the  executor  deny  on  the  hearino-  of 
the  summons  that  he  has  in  his  hands  assets  of  the  testator 
against  which  execution  ought  to  go,  the  Judge,  if  he  think 
fit,  may  order  that  any  issue  or  question  necessary  to  deter- 
mine the  rights  of  the  parties  shall  be  tried  in  any  of  the 
ways  in  which  an  action  may  be  tried  :  and  that  the  issue 
would  be  so  framed  as  to  allow  the  executor  to  raise  any  of 
the  defences  which  he  formerly  could  have  raised  on  the  writ 
of  scire  facias,  or  under  the  Common  Law  Procedure  Act. 

tator  need  not  have  been  expressly  296.     4  Mod.  296.     1  Lord  Eaym. 

averred  :    Moorfoot  v.   Chivers,    1  3,  4.     2  Saund.  72,  dd.  note  (4). 

Stra.  631.     S.  C.  2  Lord  Eaym.  Hickey  v.  Hayter,  6  T.  K.  384. 
1395.     Tidd,  ubi  supra.  (f)  Hope  v.  Bague,  3  East,  2. 

(e)  Newton  v.  Richards,  1  Salk. 
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There  seems  nothing  in  the  order  to  enable  the  creditor  to 

raise  an   issue    of  devastavit  under  the  proceedings  directed 

by  it. 

Proceedings  If  a  judgment  of  assets  quando  acciderint  has  been  entered 

of MBeteii**       against  an   executor  and  administrator,  the  plaintiff  cannot 

/"'"'"•  have  execution  until  some  assets  come  into  the  hands  of  the 

defendant. 

If  assets  come  to  the  hands  of  the  executor  or  administrator 
the  plaintiff  can  apply  for  leave  to  issue  execution  under 
R.  S.  C.  1883,  Ord.  XLII.  r.  23,  for  this  is  within  the  very 
terms  of  clause  (c)  of  the  rule,  which  provides  that  where  a 
party  is  entitled  to  execution  upon  a  judgment  of  assets  in 
future  the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue  execu- 
tion accordingly :  And  such  Court  or  Judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution, 
make  an  order  to  that  effect,  or  may  order  that  any  issue  or 
question  necessary  to  determine  the  rights  of  the  parties 
shall  be  tried  in  any  of  the  ways  in  which  any  question  in 
an  action  may  be  tried. 

Formerly  the  plaintiff  proceeded  by  an  action  of  debt 
upon  the  judgment,  or  by  the  writ  of  revivor,  substituted 
by  the  C.  L.  P.  Act,  1S52,  in  lieu  of  a  scire  facias.  And 
it  seems  convenient  to  retain  in  this  edition  the  statement  of 
the  pleadings  and  necessary  allegations  under  a  scire  facias, 
because  such  statement  will  furnish  a  guide  as  to  what  the 
judgment  creditor  must  allege  in  his  affidavit  to  entitle  him 
to  leave  to  issue  execution  under  Ord.  XLII.  r.  23,  and  as 
to  the  form  of  the  issue  should  one  be  directed. 

If  the  judgment  Avas  in  the  ordinary  form,  it  was  held 
necessary  to  state,  in  the  writ  of  scire  facias,  that  the  assets 
came  to  the  executor's  hands  after  the  judgment;  for  that 
the  scire  facias  must  pursue  the  terms  of  the  judgment, 
which,  in  this  case,  were,  that  the  plaintiff  do  recover  his 
debt  to  be  levied  of  the  goods  of  the  testator  which  shall 
thereafter  come  to  the  hands  of  the  executor  :  Therefore, 
where  a  scire  facias,  on   such  a  judgment   as   this,  of  assets 
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quando  aceiderint,  stated  that  divers  goods,  &c,  of  the  tes- 
tator, sufficient  to  pay,  &c,  Lad  come  to,  and  were  in  the 
hands  of  the  defendant  to  he  administered,  &c,  without 
stating  that  those  goods  had  come  to  the  defendant's  hands 
since  the  judgment,  and  prayed  execution  against  the  defend- 
ant to  be  levied  of  those  goods,  according  to  the  form  and 
effect  of  his  said  recovery,  &c,  the  defendant  pleaded,  that 
after  the  plaintiff's  judgment,  no  goods,  &c,  of  the  testator 
had  come  to  the  defendant's  hands  to  be  administered,  &c. ; 
to  which  the  plaintiff  replied,  that  divers  goods,  &c,  had 
come  to  the  defendant's  hands,  without  adding,  since  the 
judgment ;  and  on  demurrer  it  was  adjudged,  that  the  scire 
facias  was  wrong,  for  want  of  the  words  "after  the  judg- 
ment :  "  For  when  an  executor  pleads  plene  administravit, 
the  plaintiff  may  either  deny,  or  admit  that  allegation :  if 
he  admits  it,  he  takes  judgment,  and  prays  that  his  debt 
may  be  levied  of  such  assets  as  may  afterwards  come  to  the 
hands  of  the  executor  to  be  administered  ;  the  praying  of 
judgment  is  an  admission  that  there  are  no  assets  in  the 
executor's  hands  at  that  time  (g). 

Where,  upon  a  suggestion  of  assets,  a  scire  facias  was 
taken  out,  and  assets  were  found  for  part,  judgment  was 
given  to  recover  so  much  immediately,  and  the  residue  of 
assets  in  futuro  (h). 

For  those  causes  of  action  which  are   sustainable  against  Remedies 
an  executor  in  respect  of  the  acts  of  the  deceased,  the  plain-  executor  of 
tiff,    on    the    death    of  a   sole   executor,   may   maintain    the  executcr- 
action  against  his  executor :  for  the  executor   of  such  exe- 
cutor is,  to  all  intents  and  purposes,  the  executor  and  repre- 
sentative of  the  first  testator  (?)•     But,  on   the  death   of  an 
executor,  without  appointing  an  executor  of  his  own,  or  on 
the    death     of    an    administrator,    the   actions   above   men- 

{(j)  Taylor  v.  Holman,  Bull.  K       cited  in  1  Ventr.  95,  and   1   Sid. 
P.  169.     2  Saund.  219,  a.  note.  448. 

(h)  Perryman      v.      Westwood,  (i)  See  ante,  p.  204. 
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tioned  must  be  brought  against    the  administrator  tie  bonis 

non  (/i). 

With  respect  to  the  remedies  for  the  devastavit  of  an 
executor  or  administrator,  in  the  event  of  his  death,  it  has 
already  appeared  (/)  that,  at  common  law,  no  executor  or 
administrator  was  answerable  for  a  devastavit  by  his  tes- 
tator or  intestate :  But,  by  the  statute  30  Car.  II.  c.  7,  and 
4  &  5  Wm.  &  M.  c.  24,  s.  12,  this  defect  has  been  remedied  (w). 
So  that,  since  these  statutes,  if  a  judgment  be  recovered 
against  an  executor,  who  afterwards  dies,  an  action  may 
now  be  brought  against  his  executor  or  administrator,  sug- 
gesting a  devastavit  by  the  first  executor  (n).  And  in  every 
case  where  the  executor  in  his  lifetime  was  in  any  way  guilty 
of  any  act  which  amounts  in  law  to  a  devastavit,  such  as 
exhausting  the  assets  by  payment  of  debts  of  an  inferior 
degree  before  those  of  a  superior,  and  the  like,  an  action  may 
be  brought  against  the  executor,  or  administrator  of  such 
executor,  suggesting  a  devastavit,  by  the  former  executor. 
And  the  judgment  must  be  de  bonis  testatoris  (o). 

By  51  &  52  Vict.  c.  43,  s.  95,  an  executor  or  administrator 
may  sue  or  be  sued  in  the  County  Court  as  if  he  were  a  party 
in  his  own  right  (j/). 


Remedy 
against 
executor 
by  distress  : 


Where  the  lessee  of  lands  dies  before  the  expiration  of 
the  term,  and  his  executor  or  administrator  continues  in 
possession  during  the  remainder,  a  distress  may  be  taken 
for  rent  due  for  the  whole  term  (q).     And  the  executor  or 


(7;)  See  ante,  pp.  408,  411. 

(/)  Ante,  p.  1601. 

(m)  Ante,  p.  1601.  See  the  ob- 
servations of  Wood,  V.-C,  on 
these  statutes  in  Thorne  v.  Kerr, 
2  Kay  &  J.  63,  64.  But  the 
statute  of  30  Car.  II.  c.  7,  was 
held  not  to  make  an  executor  of 
an  executrix  de  son  tort  liable  for 
a  breach  of  contract  committed  by 
the  person   with   whose   property 


the  executrix  de  son  tort  has  inter- 
meddled. Wilson  v.  Hodson,  L.  E. 
7  Ex.  84. 

(a)  See  ante,  p.  1867. 

(o)  1  Saund.  219,  e.  f.  note  (8) 
to  Wheatley  v.  Lane.  Coward  v. 
Gregory,  L.  E.  2  C.  P.  153,  137. 

(p)  See  ante,  p.  1798. 

(3)  Wentw.  Oft*.  Ex.  291,  14th 
edit.  Braithwaite  v.  Cooksey,  1 
H.  Black.  465. 
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administrator  cannot  plead  picne  administravit  in  bar  to  the 
avowry  (r).  So  the  distress  may  be  taken  by  virtue  of  the 
stat.  8  Ann.  c.  14,  ss.  6  and  7,  within  six  months  after  the 
determination  of  the  tenancy,  if  the  executor  or  adminis- 
trator continues  in  possession  (s). 

The  death  of  either  party  is  the  countermand  of  a  warrant  judgment 

„.,  /N  -I.L1P  cannot  be 

oi  attorney  to  confess  judgment  (t) ;  and,  therefore,  upon  entered  on 
a  motion  to  enter  up  judgment,  if  it  appears  that  the  attorneys- 
defendant  is  dead,  the  Court  will  not  grant  the  motion  (u).  cognovit  given 

by  testator  : 

So  a  cognovit  actionem  is  revoked  by  the  death  of  the 
party  (x). 

There  has  already  been  occasion  to  consider,  in  cases  of  Proceeding 

agiiinst 

arbitration,  the  effect  of  the  death  of  either  party,  before  or  executor  on 
after  the  making  of  the  award  (//).     It  may  here  be  observed,  arbitration  by 
that   the    Court  will  not   grant   an   attachment   against   an  testator. 
executor  for  the   non-performance   of  an  award,  which  was 
made  under  a  reference  by  rule  of  Court   entered   into   by 
the  testator  (z). 

If  a  solicitor's  bill  against  the  testator  should  be  referred  Liability  of 

executor  to 
to  taxation  after  his  death,  questions  of  difficulty  may  arise  pay  an  attor- 

as  to  the  effect  of  the  order  for  payment  by  the  executor  or  taxation. 

administrator  of  the  sum  found  due.     In  cases  where  justice 

requires  that  the  order  for  taxation  should  be  made,  and  it 

nevertheless,  appears  probable  that,  by  reason  of  deficiency 

of  assets,  or  the  like,  payment  of  the  amount  found  to  be  due 

ought  not  to  be  made  without  farther  investigation,  the  Court 

or  Judge,  by  whom  the  order  for  taxation  is  made,  ought,  it 

(r)  Wentw.  ubi  supra.  and  his   executor  that   it  should 

(s)  Braithwaite  v.  Cooksey,  1  H.  be  lawful  to  enter  up  judgment 

Black.  465.  at  any  time,  notwithstanding   he 

(t)  See  ante,  p.  781.     Tidd,  551,  should  be  dead  :  Heath  v.  Brindley, 

9th  edit.  2  A.  &  E.  365. 

(u)  Tidd,  561,  9th  edit.    Harden  (cc)  See  Chitty's  Archbold,  14th 

v.  Forsyth,  1   Q.  B.  177.     It  will  edit.  1030. 
make   no   difference  that  the  de-  (y)  Ante,  pp.  782,  783. 

fendant,  by  the  memorandum  on  (z)  Newton  v.  Walker,  Willes, 

the   warrant,   agreed    for    himself  315. 

W.E. — VOL.    II.  3    R 
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Proceedings 
against  execu- 
tors of  parties 
to  bills  of 
exchange. 


Effect  of 
injunction. 


should  seem,   to  abstain   from  adding  the    usual  order   for 
payment  or  the  delivery  up  of  deeds  (a). 

If,  when  a  bill  of  exchange  becomes  due,  and  is  dis- 
honoured, the  drawer  or  indorser  is  dead,  notice  of  the  dis- 
honour ought  to  be  given  to  his  personal  representative  (b). 
Where  the  drawee,  acceptor,  or  maker,  is  dead,  the  bill  or 
note  must  be  presented  to  his  executors  or  administra- 
tors (<■),  unless  where  the  bill  is  made  payable  and  is  pre- 
sented at  a  particular  place,  in  which  case  it  is  not  neces- 
sary to  present  it  also  at  the  house  of  the  executor  or  admi- 
nistrator (d).  In  case  there  is  no  representative,  the  holder 
should  demand  payment  at  the  house  of  the  deceased  (e). 
If  the  holder  of  a  bill  made  the  acceptor  his  executor,  and 
died,  this,  which  at  law  (/)  operated  as  a  discharge  of  the 
debt,  by  making  the  debtor  executor  (g)  operated  also  as  a 
discharge  of  the  drawer  and  prior  indorsers  (h). 

Where  an  injunction    had  issued   against   the  defendants 


(a)  See  Be  Dalby,  8  Beav.  469. 

(b)  Byles  on  Bills,  14th  eel.  238. 
In  America  it  has  been  held,  that 
where  the  indorser  of  a  note  is 
dead  at  the  time  it  becomes  due 
and  there  are  executors  or  ad- 
ministrators at  that  time  known 
to  the  holder,  notice  must  be 
given  to  them  :  but  that  if  there 
are  no  personal  representatives  at 
the  time,  a  notice  sent  to  the  resi- 
dence of  his  family  is  sufficient, 
and  that  it  is  not  necessary  after- 
wards to  give  notice  to  executors 
or  administrators,  subsequently 
becoming  such  :  Merchant's  Bank 
v.  Birch,  17  Johns.  R.  25.  Bayley, 
418,  Amer.  edit.  4.3  &  46  Vict. 
c.  61,  s.  49  (9).  Chalmers  on  Bills 
of  Exchange,  3rd  edit.  p.  149. 

(c)  Byles  on  Bills,  14th  ed.  288. 
Chalmers  on  Bills  of  Exchange, 
3rd  edit.  p.  136.  45  &  46  Vict.  c. 
61,  a.  45  (7). 


(d)  Philpot  v.  Briant,  3  Carr. 
&  P.  244.  45  &  46  Vict.  c.  61, 
s.  45  (5). 

(e)  Roscoe  on  Bills,  147. 

(/)  Tin-  appointment  of  a  debtor 
as  executor  to  his  creditor  did  not 
operate  as  a  discharge  of  the  debtor 
in  equity,  but  it  was  considered 
that  the  debt  had  been  paid  to  the 
debtor  executor  by  himself,  and  he 
wras  held  accountable  accordingly. 
The  equity  rule  will  now  prevail. 
By  sect.  61  of  45  &  46  Vict.  c.  61, 
when  the  acceptor  of  a  bill  is  or 
becomes  the  holder  of  it  at  or  after 
its  maturity,  in  his  own  right,  the 
bill  is  discharged,  but  this  section 
eloes  not  seem  to  affect  the  matter, 
since  the  executor  acceptor  does 
not  become  the  holder  in  his  own 
right. 

(</)  See  ante,  p.  1176. 

(h)  Chitty  on  Bills,  569,  8th 
edit. 
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in  an  equity  suit,  restraining  them  from  disposing  of  the 
estate  of  their  testator,  the  Court  of  Exchequer  refused  to 
stay  proceedings  against  them  in  an  action  in  which  the 
debt  was  not  admitted,  observing  that  the  injunction  might 
be  a  ground  for  applying  to  stay  execution  (■/). 

A  verdict  against  a  testator  or  intestate  may  be  produced  Verdict  against 
in  evidence  against  his  executor  or  administrator,  and  binds  dence  against 
him  (/,;).  executor- 

In  an  action  against  executors  for  money  had  and  received  ^  hat,is  s°od 

secondary 

by  their  testator,  the  plaintiff  relied  on  an  admission  of  the  evidence  of 

testator  contained  in  his  Will :    Notice    had   been  given    to  0f  the  will." 

the  defendants  to  produce  the  probate,  but  no  evidence  was 

given  to  prove  that  the  probate  was  in  their  possession :    An 

officer    of   the    Spiritual  Court   produced    a   document   pur- 

ix>rting  to  be  the  original  Will  of  the  deceased,  bearing  the 

seal  of   the  Court,  and    also  an    indorsement,  made  by  the 

officer  of  the  Spiritual  Court,  purporting  that   probate   had 

been  granted    to  the    defendants  on    that  instrument   as   of 

the  Will  of  the  deceased,   and  that  they  had  made  oath    of 

the  value  of  the  effects  accordingly  :  It  was  objected,  on  the 

part    of    the    defendant,    that    the    Will    should    have    been 

proved    by  one    of   the    subscribing  witnesses,   and   further, 

that  probate    not    being    produced,  the    next   best   evidence 

was  the  act  of  the  Spiritual  Court,  which  was  not  produced  : 

But  it  was  held  that  the  document  produced  must  be  taken 

as  proving  that  the  defendants  had  obtained  probate  of  the 

paper,    and    had   therefore    treated    it   as  the  Will   of  their 

testator,    and    consequently    that    it    ought   to   be    received 

against  them,  at  all  events,  as  secondary,  if  not  as  original, 

evidence  (/). 

(i)  Davis  v.  Salter,  2  Cr.  &  J.  administrator.     See  also  Spiers  v. 

466.  Morris,  9   Bingli.  687,  as   to   the 

(k)  R.   v.    Hebden,   Andr.    389.  admissibility  of  entries  made   by 

Rose.    Ev.    100,    2nd    edit.      See  a   deceased    executor   against    his 

Smith   v.   Smith,   3   Bing.   N.   C.  interest. 

29,  as  to  the  admissibility  of  the  (I)  Gorton  v.  Dyson,  1  Brod.  & 

declarations   of    the    deceased,   as  Bingh.  219.      See   ante,   p.   1837. 

evidence  against  the  executor  or  See  also  pp.  1792,  1793. 
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CHAPTEK    THE    SECOND. 


What  suits  in 
equity  may  be 
brought 
against  exe- 
cutors, &c. 

Executors  and 
administrators 
considered  in 
equity  as 
trustees. 


Instances  of 
this : 


OF    REMEDIES   AGAINST    EXECUTORS   AND    ADMINISTRATORS 
IN   EQUITY. 

AN  executor  or  administrator  is  liable,  in  his  representative 
character,  to  all  equitable  demands,  with  regard  to  personal 
property,  which  existed  against  the  deceased  at  the  time  of 
his  death  (a). 

Again,  executors  and  administrators  are  for  most  pur- 
poses considered,  in  Courts  of  Equity,  as  trustees ;  for 
instance,  they  are  held  in  equity  to  be  personally  liable  for 
all  breaches  of  the  ordinary  trusts  of  their  office  (b)  :  Upon 
this  principle,  those  Courts  have  exercised  a  jurisdiction  over 
them,  in  the  administration  of  assets,  by  compelling  them,  in 
the  due  execution  of  their  trust,  to  apply  the  property  to  the 
payment  of  debts  and  legacies,  and  the  surplus,  according  to 
the  Will,  or  in  case  of  intestacy,  according  to  the  Statute  of 
Distributions  (c). 

Hence  a  Court  of  Equity  will  make  an  order,  for  payment 
of  a  personal  legacy ;  or  for  the  distribution  of  an  intestate's 
personal  estate  (d)  :  and  will  compel  an  executor  or  adminis- 
trator, in  the  same  manner  as  it  does  an  express  trustee,  to 
discover  and  set  forth  an  account  of  the  assets,  and  of  his 
application   of  them  (e)  :    And,   even    in  a  case  where   the 


(a)  Toller,  479. 

(6)  Re  Marsden,  26  Ch.  D.  783. 

(c)  Adair  v.  Shaw,  1  Scho.  &  L. 
262.  Auxiliary  grounds  of  juris- 
diction also  formerly  existed  ;  such 
as  the  necessity  of  taking  accounts 
and  compelling  a  discovery,  and 
the  consideration  that  the  remedy 


at  law,  when  it  existed,  was  not 
plain,  adequate,  and  complete. 

(d)  Com.  Dig.  Chancery  (3  D. 
1).  Howard  v.  Howard,  1  Vern. 
134. 

(e)  In  Brooks  v.  Oliver,  Amid. 
406,  the  acting  executor,  to  whom 
the  produce  of  an  estate  in  Antigua 
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testator  directed  that  the  executor  should  not  be  compelled 
by  law  to  declare  the  amount  of  a  residue  bequeathed  to  him, 
the  Court  directed  an  account  against  him  (/).  So  an 
account  has  been  decreed  of  an  intestate's  personal  estate, 
notwithstanding  an  account  before  taken,  and  a  distribution 
decreed  in  the  Spiritual  Court  (g).  And  a  bill  was,  in  the 
case  of  Dulwich  College  v.  Johnson  (gg),  held  on  demurrer  to 
be  properly  brought  for  the  discovery  of  assets,  before  the 
Will  was  proved,  during  the  litigation  thereof  in  the  Probate 
Court  (h). 

A  single  creditor  mav  sue  in  equity  for  his  demand  out  of  ^fM^  , 

0  J  i.       j  individual 

the  personal  assets,  and  may,  as  at  law,  gain  a  preference,  by  creditors, 
the  judgment  in  his  favour,  over  other  creditors  in  the  same 
degree,  who  may  not  have  used  equal  diligence  (i).  But  a 
person  entitled  to  a  share  of  a  sum  of  money,  which  is  due  as 
a  debt  from  the  testator,  must  sue  on  behalf  of  himself  and 
all  other  parties  interested  in  the  debt,  or  make  those  other 
persons  parties  to  the  suit  (k). 

Although  an  executor  has  a  year  allowed  him  in  equity  to  Executor,  &c, 

.....       liable  to  be 

pay  legacies,  that  does  not  extend  to  debts,  but  he  is  liable  Baed  for  tes- 
te  be   sued    for    debts    the    moment    after    the    testator's  ^omlioment 
death  (I).  of  death. 
A  debtor  to  a  testator  cannot  maintain   a   suit  against  the  Suit  against 

•  •  /-i  executor  by 

personal  representative,  to  obtain  the  directions  of  the  Court  testator's 

as  to  the  disposal  of  the   money  due  by  him,  and  to  restrain   JSJ^^action 

an  action,  brought  bv  the  personal  representative  to  recover  on  ground  of 

°  J  x  _  intended  mis- 

the  debt,  on  the  ground  that  the  debt  has  been  appropriated  appropriation 
by  the  testator  for  a  particular  purpose,  and  that  the  personal  not  maintain. 


able  : 


belonging  to  an  infant,  was  con-  ing  a  receiver   pending    grant   of 

signed,    was    directed   to   account  probate,  ante,  p.  428  et  seq. 
annually  by  affidavit.  (i)  See  ante,  p.  882.     Mitf.   PL 

(/)  Gibbons  v.  Dawley,  2  Chanc.  166,  167,  4th  edit.    See  Atty.-Gen. 

Cas.  198.  v.  Cornthwaite,  2  Cox,  44. 

(g)  Bissell  v.  Ax  tell,  2  Vera.  47.  (A)  Alexander     v.     Mullins,     2 

(gg)  2  Vern.  49.  Russ.  &  M.  568. 

(h)  See  also  Phipps  v.  Steward,  (I)  Nicholls   v.  Judson,  2  Atk. 

1    Atk.   285.     See,    however,    the  301. 
more  modern  practice  of  appoint- 
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Parties 


"When  cestuis 
que  trust  are 
necessary 
parties. 


Defendant 
dying  pending 
action. 


Actio  perso- 
nalis moritur 
cum  persona. 


representative  intends  to  apply  it  for  purposes  not  warranted 
by  the  Will  (m). 

The  general  rule  is,  that  if  there  arc  several  executors 
or  administrators,  they  must  all  be  sued,  though  some  of 
them  be  infants  (n).  Therefore,  a  person  cannot,  either  as 
creditor  or  residuary  legatee,  maintain  a  suit  in  equit}'  against 
one  co-executor  only  (o).  But  it  is  only  necessary  to  sue  so 
many  of  the  executors  or  administrators  as  have  acted  :  this 
is  the  same  at  law  (p).  Where  an  executor  in  trust  was 
outlawed,  and  a  witness  proved  that  he  had  inquired  after, 
and  could  not  find  him,  it  was  held  that  it  was  not  necessary 
to  make  him  a  party  (q). 

Although  one  of  two  executors  or  trustees  may  sue  the 
other  executor  or  trustee  without  making  the  cestuis  que  trust 
parties  to  the  suit,  yet  where  such  cestuis  que  trust  have 
participated  in  the  breach  of  trust  they  are  necessary  parties  (r). 

If  during  an  action  the  defendant  dies  the  action  can  be 
continued  against  his  personal  representative,  and  it  makes 
no  difference  in  this  respect  whether  the  defendant  dies  before 
or  after  decree  (s). 

As  has  been  pointed  out  in  an  earlier  part  of  this  work  (t), 


(m)  Darthez  v.  Winter,  2  Sim.  & 
Stu.  536. 

(n)  16  Vin.  Abr.  251,  tit.  Party 
(B.),  pi.  20. 

(o)  Scurry  v.  Morse,  9  Mod.  89. 
As  to  adding  defendants,  see  R.  S. 
C,  1883,  Ord.  XVI.  r.  11. 

(p)  Ante,  p.  1831.  And  much 
more  therefore  in  a  Court  of 
Equity.  Brown  v.  Pittman,  Gilb. 
Eq.  P.ep.  75.  Strickland  r.  Strick- 
land, 12  Sim.  463.  Dyson  v.  Mor- 
ris, 1  Hare,  413. 

(q)  Heath  v.  Percival,  1  P.  Wms. 
684.  An  administrator,  though 
insolvent,  must  he  made  a  party 
to  a  bill  for  a  discovery  of  assets  : 
Ashurst  v.  Eyre,  2  Atk.  51.  So 
although  he  actually  releases,  he 


must  he  a  party  to  the  suit  : 
Smithby  v.  Hinton,  1  Vern.  31. 

(?•)  Jesse  v.  Bennett,  6  De  G.  M. 
&  G.  609. 

(s)  For  the  practice  where  a  de- 
fendant dies,  see  R.  S.  C.  1883, 
Ord.  XVII.  In  an  old  case  of 
Bland  v.  Davison,  21  Beav.  312, 
where  the  defendant  died  after 
institution  of  a  suit  against  him, 
l>ut  before  appearance,  the  Court, 
after  a  long  delay,  refused  to  allow 
l he  suit  to  he  revived  against  his 
heir  at  law. 

(t)  Ante,  p.  697.  See  also 
chapter  on  the  "  Remedies  for 
Executors  in  Equity,"  ante,  p. 
1799. 
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some  causes  of  action  do  not  continue  after  the  death  of  the 
wrongdoer,  and,  consequently,  do  not  survive  against  his 
executor,  but  the  maxim  actio  personalis  moritur  aim  persona 
does  not  apply  to  remedies  for  breaches  of  contract,  express 
or  implied,  nor  does  it  apply  to  those  cases  of  tort,  where  by 
means  of  a  wrongful  act  done  by  a  deceased  person  property, 
or  the  proceeds  or  value  of  property,  have  been  appropriated 
by  the  deceased  person  and  added  to  his  estate  (it).  Nor  will 
the  maxim  prevent  a  claim  by  a  person  standing  in  a  fiduciary 
relationship  to  the  deceased,  where  the  latter  has  abused  his 
position  (x). 
.^cuie^u^  By  Ord.  XVI.  r.  46  of  the   Rules  of  the  Supreme  Court,   Where  no  legal 

1  personal  repre- 

1883,  it  is  enacted,  that  "if  in  any  cause,  matter  or  other  sentative the 

t  -i-in  ,i/-i  xt  ^  Court  may 

proceedings  it  shall  appear  to  the  Court  or  Judge  that  any  appointor 
deceased  person  who  was  interested  in  the  matter  in  question  dlsPense  Wltn- 
has  no  legal  personal  representative,  the  Court  or  Judge  may 
proceed  in  the  absence  of  any  person  representing  the  estate  of 
the  deceased  person,  or  may  appoint  some  person  to  represent 
his  estate  for  all  the  purposes  of  the  cause,  matter  or  other 
proceeding  on  such  notice  to  such  persons  (if  any)  as  the 
Court  or  Judge  shall  think  fit,  either  specially  or  generally 
by  public  advertisement,  and  the  order  so  made,  and  any 
order  consequent  thereon,  shall  bind  the  estate  of  the  deceased 
person  in  the  same  manner  in  every  respect  as  if  a  duly  con- 
stituted legal  personal  representative  of  the  deceased  had 
been  a  party  to  the  cause,  matter  or  other  proceeding.' 

The  section  of  the  Chancery  Procedure  Act  <//)  from  which   Cases  to  which 

rule  does  not 
this   rule   was  taken,  was  held  by  Lord  Romilly  (z)  not  to  apply. 

apply  to  the  three   following  cases  :  first,  where  the  estate  of 

the  deceased  person  is  that  which   is   being  administered  in 

the  suit ;   secondly,  where  the  interest  of  the  deceased  person 

is  adverse  to  that   of  the   plaintiff;  thirdly,  where  the  repre- 

(u)  Phillips  v.  Homfray,  24  Ch.  (;:)  In  Moore  v.   Morris,  L.    R. 

D.  439.  13  Eq.   140.     See  also  Groves  v. 

(x)  Concha  0.  Murrieta,  De  Mora  Levi,  9  Hare  App.  xlvii.,  and  cases 

0.  Concha,  40  Ch.  D.  543.  cited  on  same  page. 

(y)  15  &  16  Vict.  c.  86,  s.  44. 
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sentative    of    the    deceased    person     has    active    duties    to 
perform. 

Kindersley,  V.-C,  in  the  case  of  Silver  v.  Stein  (a)  held 
that  the  corresponding  section  of  the  Chancery  Procedure 
Act  (It)  only  applied  to  those  cases  where  a  certain  individual 
who,  when  living,  was  interested  in  the  suit,  and  was  made  a 
party  had  died,  but  this  ruling  does  not  appear  to  have  been 
followed  in  later  cases  (c). 
Sole  plaintiff  jn  one  case  ((a    where  a  sole  plaintiff  died  insolvent,  the 

dying  insol-  x 

vent.  Court,  on  the  application  of  the  sole  defendant,  appointed  a 

person  to  represent  the  deceased  plaintiff's  estate,  so  as  to 

enable  the  defendant  to  have  an  opportunity  of  moving  to 

dismiss  the  action  for  want  of  due  prosecution  (e). 

Protection  The  Court  will,  before  probate  or  letters  of  administration 

pending  grant    °f  the  estate   have    been  granted,  interfere  on  behalf  of  a 

of  probate  or     creditor  or  beneficiary  to  protect  the  estate  of  the  deceased  by 

administra-  J  r  J 

tion.  the  appointment  of  a  receiver  or  manager  or  both  (/). 

When  the  An  application  for  the  appointment  of  a  receiver  pending 

application  .  1 

can  be  made  probate  should  not  be  made  to  the  Chancery  Division  except 
there  are  special  circumstances  such  as  danger  to  assets 
requiring  the  appointment  (g). 

The  fact  that  the  executor  declines  to  admit  assets,  and 
that  consequently  if  a  receiver  be  not  appointed  the  executor 
may  prefer  one  creditor  to  another,  is  not  sufficient  (h)  ;  in 
other  cases,  the  proper  Court  to  appoint  is  the  Probate 
Court  (i). 

(a)  1  Drew.  295.  Empire  Co.,  15  Ch.  D.  169.     Cur- 

(6)  15  &  16  Vict.  c.  86,  s.  44.  tins  v.   Caledonian  Fire  and  Life 

(c)  See  Chaffers  v.  Headlain,  9  Insurance  Co.,  19  Ch.  D.  534. 
Hare  App.  xlvi.  Swallow  v.  Binns.  (/)  Steer  v.  Steer,  2  Dr.  &  Sm. 
ibid,  xlvii.     Re   Peppitt's   Estate,  311.     Nothard  v.  Proctor,  1  Cb.D. 
4  Ch.  D.  230.  4.     Blackett  v.  Blackett,  24  L.  T. 

(d)  Wingrove  v.  Thompson,  11  276.  For  form  of  order,  see  Seton, 
Ch.  D.  419.  5th  edit.  p.  636. 

(e)  For  instances  of  the  exercise  (g)  Re  Henderson,  2  Times  Rep. 
of  jurisdiction,   see    Mortimer   r.  322. 

Mortimer,  11  W.  R.  740.    Crossley  (h)  Phillips  v.  Jones,  28  Sol.  Jo. 

v.  City  of  Glasgow  Assurance  Co.,  360. 
4  Ch.  D.  427.     Webster  v.  British  (i)  Re    Henderson,    swpra.      Re 
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The  addition  of  a  claim  for  administration  of  the  estate  to  Claim  for 

..         .  protection  and 

a  claim  for  its  protection  until  the  appointment  ot  a  legal  per-  administra- 

sonal  representative  has  heen  held  to  be  irregular  (/c). 

The  subject   of   the  appointment  of  a  receiver,   during  a  Receiver 

...  pending  litiga- 

litigation  in  the  Probate  Court  for  probate  or  administration,  tion  in  Probate 

has   been  already  considered  (I),  and  mention  made  of  the  Court- 

provisions  of  the  Probate  Act,  relative  to  the  appointment  of 

receivers  of  real  estate  pendente  lite  (m). 

If,  in  the  case  of  an  executor  or  administrator,  any  miscon-  When  a 

,  .  ,....  „.,  i  receiver  is 

duct,  waste,  or  improper  disposition  ol  the  assets  is  snown,  appointed 
the  Court  will  instantly  interfere  and  appoint  a  receiver  (n).  *°*0"st&acn  exe" 
So  the  bankruptcy  of  a  sole  executor  and  trustee  is  a  ground 
for  such  an  appointment  (o).  The  Court  will  not  appoint  a 
receiver  because  the  executor  may,  and  probably  will,  exercise 
his  right  of  retainer  to  the  prejudice  of  the  general  body  of 
creditors  (p),  and  the  administration  is  not  to  be  taken  from 
the  executor  upon  slight  grounds  (q). 

The  Court  has  no  jurisdiction  to  order,  in  a  summary  way,  Executors  of 

.  n        n  -i  •  ,      -i    •         ■  i  i-      receiver, 

the  executor  of  a  deceased  receiver  to  bring  in  and  pass  his 

testator's  accounts,  and  pay  the  balance  to  be  found  due  out 

of  the  assets  (r). 

Parker,  54  L.  J.  Ch.  694.     In  the  (?)  Middleton  v.  Dodswell,    13 

goods  of  Moore,  13  P.  D.  36.  Yes.  268.     See  Smith  v.  Smith,  2 

(k)  Overington  v.  Ward,  34  Beav.  Younge  &  Coll.  353.     Whitworth 

175.     Rawlings  v.  Lambert,  1  J.  &  v.   Whyddon,    2    Mac.    &    G.    52. 

H.  458.  Mere    poverty   is    not    sufficient  : 

(I)  Ante,  pp.  427,  428.  Hathornthwaite  v.  Russell,  2  Atk. 

(m)  Ante,  p.  429.  126.     Anon.  12  Yes.  4.     Howard 

(»)  Anon.    12    Ves.    5,    by    Sir  v.  Papera,  1   Mad.  142.     Manners 

Wm.  Grant.     Middleton  v.  Dods-  v.  Furze,  11  Beav.  30,  31.    See  also 

well,  13  Ves.  268.   See  also  Havers  Dan.  Ch.  Pr.  1659,  1670,  6th  edit. 

v.    Havers,    Barnard,    Chanc.    24.  (r)  Jenkins    v.   Briant,   7   Sim. 

Richards  v.  Perkins,  3  Younge  &  171.     The  proper  course,  in  such 

Coll.  299.  a  case,  if  the  balance  is  not  ascer- 

(o)  Re  Johnson,  L.  R.  1  Ch.  325.  tained   so  that   the  recognizances 

The  fact  of  the  assignees  not  being  may  be  put  in  suit,  is  to  bring  an 

before  the  Court  was  held  not  a  action  against  the  executor  for  an 

sufficient    reason   for   refusing   to  account :  But  this  course  may  be 

appoint  a  receiver.  avoided,  if  the  executor  will  con- 

p)  Re  Wells,  45  Ch.  D.  569.  sent  to  an  order  to  pass  the  Re- 
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Motion  for  The  Court  will,  immediately  upon  admission  of  assets  by 

moneyinto         an  executor  or  administrator,  order  so  much  as  he  admits  to 
(',iurt-  have  in  his  hands  to  be  paid  into  Court  (s) :  though  it  was 

formerly  thought  necessary  for  the  plaintiff  to  show  that 
the  executor  or  administrator  had  abused  his  trust,  or 
that  the  fund  was  in  danger  from  his  insolvent  circum- 
stances (t). 
Former  limita-  The  rule  appears  to  have  been  limited  by  Lord  Redes- 
dale  (it)  to  cases  in  which  there  are  no  debts,  or  the  debts  are 
all  paid,  and  there  is  no  purpose  for  which  the  money  is  to 
be  left  outstanding.  But  the  rule  appears  to  be  much  more 
extensive,  and  any  balance  which  is  admitted  to  be  in  the 
executor's  hands  will  be  ordered  into  Court,  notwithstanding 
there  are  demands  on  it  to  which  the  executor  is  liable  (x). 
Thus  in  Yare  v.  Harrison  (y),  an  executor  having  admitted 
a  large  balance  of  the  personal  estate  to  be  in  his  hands,  was 
ordered  to  pay  the  whole  into  Court,  although  he  stated  that 
an  action  at  law  was  depending  against  him  for  a  debt  to  a 
considerable  amount  due  from  the  testator  ;  but  with  liberty, 
in  case  the  plaintiff  in  the  action  should  recover,  to  apply  to 
the  Court  to  have  a  sufficient  sum  paid  out  again.  The 
plaintiff  in  the  action  did  recover,  and  the  Court  ordered  the 
amount  to  be  paid  out  to  the  plaintiff  in  the  action,  and  not 
to  the  executor  (z). 
Admission  of  Where  the  executor  admits  himself  to  have  been  a  debtor 

ceiver's  accounts   and  to  pay  the  l>y  the  executor,  to  be  paid  to  the 

balance:  2  Dan.  Ch.  Pr.  1709,  Gth  person    entitled    to    the    residue  : 

edit.  Dando  v.  Dando,  1  Sim.  510.     But 

(«)  Strange  v.  Harris,  3  Bro.  C.  see  Abby  v.  Gilford,  11  Beav.  28. 

C.  365.     Blake  v.  Blake,  2  Scho.  (y)  2  Cox,  377. 

&  Lef.  26.  (a)  It  having  been  suggested  in 

(t)  Ibid.  this   case,   that   the   executor  had 

(/<)  Blake  v.   Blake,   2  Scho.  &  incurred  unnecessary  costs,  by  de- 

Lef.  26.  fending   the   action,  the   question 

(./)  Dan.  Ch.  Pr.  1734,  6th  edit.  whether  he  should  personally  an- 

If  an  executor  admits  that  all  the  swer  to  the  estate  for  the  amount 

testator's  debts,  &c.  have  been  paid,  of  such  costs  was  reserved  to  the 

the  Court  will,  on  motion,  order  hearing, 
the  income  of  a  balance,  paid  in 
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to  the  testator  at  the  time  of  bis  death,  this  has  always  been  assets  in 

tllG  6XG" 

held  a  clear  admission  of  assets  in  his  hands  to  the  amount  cut0r's  hands. 

of  the  debt,   and  he    is   compellable    to   pay   it    into    Court 

accordingly  (a).     In    this  case,  the  person  to   pay   and  the 

person  to   receive  being  the  same,  the  Court  assumes  that 

what  ought  to  have  been  done    has    been  done,   and  orders 

the  payment,  not  as  of  a  debt  by  a  debtor,  but  as  of  moneys 

realised  in  the  hands  of  the  executor  (&). 

The    Court,  in    making    an    order    of   this  kind,  adheres  The  Court  will 
strictly  to  the  rule  ot   acting  on   the    executor  s    admission  admission. 
only :  and  will  refuse  to  proceed  upon  its  knowledge  derived 
from  any  other  source  (c). 

Money  admitted  by  the  executor  to  be  in  the  hands  of 
his  partner  is  in  his  own  hands  for  the  purpose  of  being 
ordered  to  be  paid  into  Court  (d). 

Where   the    executor    admits  that    a    certain    amount    of  How  the 

•         i  -I .  .  executor  may 

assets  has  come  to  his  possession,  he  may  discharge  himself  discharge  him- 
from  the  payment  of  it  into  Court,  wholly  or  partially,  by  he  ' 
taking  credit  for  sums  which  he  shows  a  right  to  retain 
for  his  own  debt,  due  from  the  testator  (e),  or  to  have 
allowed  him  on  any  just  grounds,  or  which  are  undis- 
puted (/).  Where  an  executor  admits  that  he  has  received 
a  certain  sum  belonging  to  the  testator's  estate,  but  adds 
that  he  has  made  payments,  the  amount  of  which  he  does 
not  specify,  the  Court  will  allow  him  to  verify  the  amount  of 
his  payments,  by  affidavit,  and  order  him,  on  motion,  to  pay 
the  balance  into  Court  (g). 

(a)  Morilock  v.  Leathes,  2  Meriv.  Beav.  3G6. 

491.    Rothwell  r.  Rothwell,  2  Sim.  (d)  Johnston    v.  Aston,   1    Sim. 

&  Stu.  218.    Costeker  v.  Horrox,  3  &  Stu.  73.     White  v.  Barton,  IS 

Younge  &  Coll.  530.     Toulmin  v.  Beav.  192. 

Copland,  ibid.  625.     White  v.  Bar-  (e)  Middleton  v.  Poole,  2  Coll. 

ton,  18  Beav.  192.  246. 

(/;)  Richardson  v.  Bank  of  Eng-  (/)  Roy  v.  Gibbon,  4  Hare,  65. 

land,  4  M.  &  Cr.  174,  175,  by  Lord  Nokes  v.  Seppings,  2  Phill.  19. 

Cottenham.  (g)  Anon.  4  Sim.  359.     See  also 

(c)  Richardson  v.  Bank  of  Eng-  Proudf'oot  v.  Hume,  4  Beav.  477, 

land,  supra.     Meyer  v.  Montriou,  per  Lord  Langdale. 
4  Beav.  343.     Scott  v.  Wheeler,  12 
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But  when  there  is  a  sufficient  admission  by  the  executor 
of  assets  once  come  to  his  hands,  he  cannot  relieve  himself 
from  paying  them  into  Court  by  showing  any  unauthorised 
application  of  them,  or  any  investment  or  disposition  of 
them  which  in  substance  amounts  to  a  breach  of  his  duty  as 
executor  (It). 

In  Freeman  v.  Fairlie  (i),  it  was  held  that  an  admission 
by  an  executor  that  the  whole  amount  of  the  property  was 
near  40,000/.,  and  that  the  whole  was  invested  in  India  on 
public  securities,  either  in  his  name,  or  in  the  name  of  the 
house  in  which  he  was  a  partner,  but  subject  to  his  disposal, 
unless  some  part  was  in  the  hands  of  the  said  house  at 
interest,  which  he  believed  might  be  the  case,  was  not  a  suffi- 
cient admission  of  money  in  his  hands  to  order  the  payment 
into  Court  of  any  part  of  it ;  for  though  an  executor  dealing 
with  money  in  his  hands  is  bound  to  ear-mark  it,  yet,  if  he 
does  not,  and  cannot  answer  as  to  the  state  of  it,  the  Court 
has  no  power  to  act  as  upon  an  admission.  But  in  Roy  v. 
Gibbon  (k),  it  was  said  by  Wigram,  V.-C,  that  the  rule  was, 
perhaps,  less  strict  at  the  present  day  than  it  was  stated  in 
Freeman  v.  Fairlie  ;  and  that  the  practice  was,  that  where  a 
party  charged  himself  with  the  receipt  of  a  fund,  he  was 
bound  by  that  charge  till  he  had  relieved  himself  from  it  by 
showing  a  proper  application  of  the  money  ;  and  that  it  was 
not  enough  for  him  whose  duty  it  was  to  know  the  truth  and 
be  ready  with  information,  to  leave  the  application  in  doubt, 
by  merely  expressing  ignorance  with  regard  to  the  charges  to 
which  the  fund  was  liable  (/). 

If  there  is  no  danger  of  the  property  being  lost,  from  the 
executor  being  an  insolvent  or  otherwise,  a  reasonable  time 
will  be  allowed  for  bringing   the   fund  into  Court;    and   a 


(/<)  Wyatt  v.  Sharratt,  3  Beav. 
498.  Hinde  v.  Blake,  4  Beav.  597. 
Score  v.  Ford,  7  Beav.  333.  Roy 
v.  Gibbon,  4  Hare,  65.  Ingle  v. 
Partridge,  32  Beav.  661  :  or  by 
setting  up  the  adverse  title  of  a 


third  party  :  Lord  v.  Purchase,  17 
Beav.  171. 

(i)  3  Meriv.  39. 

(k)  4  Hare,  65. 

(I)  See  also  Hinde  v.  Blake,  4 
Beav.  597. 


Cb.  il]  Administrators  in  Equity.  1885 

longer  time  will  be  allowed  when  the  money  is  in  a  foreign 
country  (m).  And  if  the  assets  appear  to  have  been  invested 
on  an  improper  security,  time  will  be  allowed  (which  may, 
in  a  proper  case,  be  extended  from  time  to  time)  to  enable 
the  executor  to  realise  the  security  (n).  And  in  fixing  the 
day  for  payment  time  will  be  allowed  for  the  trustee,  if  he 
desires  it,  to  show  that  no  reason  exists  for  calling  the  money 
into  Court  (o). 

The  relief  will  be  confined  to  the  payment  of  money  into  Relief  granted 
Court,  and  the  Court  will   not  direct  any  permanent  relief  tory  proceed- 
such   as  the    repurchase    of   stock  which  had  been  sold  by  ing* 
the  executor ;    for  that  can  be  done  only  at  the  hearing  of 
the  cause  (p). 

Though  a  receiver  had  been  appointed  during  a  litigation 
in  the  Probate  Court  respecting  the  validity  of  a  Will,  the 
Court  of  Equity  refused,  on  that  account  alone,  to  order  the 
person  named  as  executor  to  pay  into  Court  money  in  his 
hands  belonging  to  the  testator's  estate  received  previously  to 
the  appointment  of  the  receiver  (q). 

The  general  rule  as  to  payment  of  money  into  Court  is,  General  rule 
that  the  plaintiffs  must  be  solely  entitled,  or  have  such  an  f„.  °  paymen 
interest  jointly  with  others   as   to    entitle   them,  on  behalf 
of    themselves    and    of    those    others,   to    have    the   fund 
secured  (/'). 

Applications  for  the  bringing  of  money  or  securities  into  Applications 
Court  before  judgment  are  usually  made  by  summons.     If  ^de.  °W 
opposed  the  summons  is  frequently  adjourned  into  Court  (s). 

(m)  Boy  v.  Gibbon,  4  Hare,  65.  29.     "Where  part   of   a  residuary 

(n)  Score  v.  Ford,  7  Beav.  333.  estate  has    been    invested   on  an 

Wyatt  v.  Sharratt,  3   Beav.   498.  improper  security,  and  the  defen- 

Hinde  v.  Blake,  4  Beav.  599.  dant  has  an  interest  therein,  the 

(o)  Hill  on  Trustees,  571.  Hinde  Court,  on  being  satisfied  that  there 

v.  Blake,  4  Beav.  599.  is  no  existing  claim  on  the  estate, 

(p)  Futter  v.  Jackson,  6  Beav.  sometimes  confines  the  amount  to 

424.     Hill  on  Trustees,  570.  be  paid  into  Court  to  the  share  of 

(q)  Reed  v.  Harris,  7  Sim.  639.  the    plaintiff  :    Score   v.   Ford,   7 

Edwards    v.   Edwards,    10    Hare,  Beav.  333. 

App.  II.  Ixiii.  (*)  Dan.  Ch.  Pr.  1744,  6th  edit. 

(r)  Freeman  v.  Fairlie,  3  Meriv. 
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An  executor  having  been  ordered  to  pay  money  into  Court, 
is  not  thereby  deprived  of  his  right  of  retainer  (t),  nor  of  his 
lien  on  the  fund  for  his  costs  (u). 

The  ordinary  method  of  application  for  payment  or  transfer 
out  of  a  fund  in  Court  is  by  petition,  but  in  the  following 
cases  the  application  can  be  by  originating  summons  : 

1.  Where  there  has  been  a  judgment  or  order  declaring  the 
rights  to  the  fund  (x) . 

'2.  "Where  the  title  depends  only  upon  proof  of  the  identity, 
or  the  birth,  marriage,  or  death  of  any  person  (y). 

:>.  Cash  money  or  securities  not  exceeding  1,000/.  in 
amount  or  nominal  value,  can  be  applied  for  by  originating 
summons — 

(a)  Where  they  are  standing  to  the  credit  of  any  cause 

or  matter  (z). 

(b)  "Where  the  money  has  been  paid  in  under  the  Legacy 

Duty  Act  (a). 

(c)  "Where  the  money  has  been  paid  in  under  -the  Trustee 

Relief  Acts  (6). 

4.  For  payment  to  any  person  of  the  dividend  or  interest 
on  any  securities  standing  to  the  credit  of  any  cause  or  matter, 
whether  to  a  separate  account  or  otherwise  (c). 

The  application  for  payment  out  must  be  by  petition,  not 
by  summons,  when  the  application  is  for  payment  of  a  share 


(/)  Ante,  p.  887. 

(u)  Blenkinsop  v.  Foster,  3 
Younge  &  Coll.  207,  coram  Alder- 
son,  B. 

(x)  R.  S.  C.  Ord.  LV.  r.  2  (1). 
As  to  what  amounts  to  an  order 
declaring  rights,  see  l!n  Brandram, 
25  Ch.  D.  3GG.  Re  Evan  Evans, 
54  L.  T.  527. 

(y)  Ibid.  If  the  amount  is  large 
a  petition  should  be  presented  :  lie 
Rhodes,  31  Ch.  D.  499.  Re  Broad- 
wood,  55  L.  J.  Ch.  G46.  But 
North,  J.,  held,  in  Bates  v.  Moore, 
38  Ch.  D.  381,  that  the  mere  size 


of  the  fund  was  not  alone  sufficient 
ground  for  a  petition,  unless  there. 
was  difficulty  in  the  matter  as 
well. 

(a)  B.  S.  C.  Ord.  LV.  r.  2  (2). 

(a)  See   ante,  1818.     R,    S.    C 
Ord.  LV.  r.  2  (4). 

(6)  Ibid.  r.  2  (5). 

(c)  R.  S.  C.  Ord.  LV.  r.  2  (3). 
As  to  payment  out  of  Court  on  an 
originating  summons,  see  R.  S.  C. 
Ord.  LV.  rr.  2  (1)  to  (9).  Ann. 
Br.  1893,  pp.  911—914.  See  also 
Supreme  Court  Funds  Rules, 
1886. 
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less  than  1,000/.   of  a  fund  in   Court  exceeding  1,000/.  in 

amount  (d),  or  where  the  fund  in  Court  consists  of  cash  less 

than  1,000/.  and  securities   of  a  less  nominal   amount  than 

1,000/.  but  both  together  exceeding  that  amount  (e),  and  the 

costs  of  a  petition  were  allowed  where  the  fund  was  brought 

over  1,000/.  by  accrued  interest  (/). 

The  general  rule   as   to  papers   and  writings   is,   that  an  Production  of 

•  i        papers,  &e. 

executor  representing  an  estate   should  deposit  them,  ior  the 

benefit  of  the  parties  interested,   in  the   Central   Office  ((/), 

unless  there  are  other  purposes  which  require  that  he  should 

retain  them  in  his  own  hands  (/<).     But  where  the  production 

of  documents  is  required,  the  application  for  it  must  in  all 

cases    be    made    by  summons    at  Chambers,  and  the  party 

required  to  produce  will  then  be  ordered  to  file  an  affidavit, 

stating  what  documents  he  has,  or  has  had,  in  his  possession 

or  power  relating  to  the  matters  in  question,  and  to  produce 

them  (excepting   such  as  he  may  by  his  affidavit   object  to 

produce)  to  the  party  requiring  production  (i). 

By  stat.  13  &   14  Vict.  c.  60  (the   Trustee  Act),  repealing  13  &  14  Vict. 

5fet  stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  60,  the  Lord  Chancellor  I^/Jw 


vesting  and 


(s.  3)  is  empowered  to  make  orders  for  the  vesting  of  the   The  Lor!1 

.  .                                              Chancellor 

lands  of  lunatic  trustees  and  mortgagees  in  such  person  or  may  make 
persons,  and  in  such  manner  and  for  such  estate,  as  he  shall 

(d)  May  v.  Dowse,  "W.  N.  1884,  an  administration  suit  to  an  order 
p.  122.  Re  Evan  Evans,  54  L.  T.  directing  the  executors  to  file  an 
527.  affidavit  as  to  their  possession  of 

(e)  Re  Haworth,  AY.  X.  188"),  documents  relating  to  the  claim, 
p.  48.  or  to  any  item  in  it :  Be  McVeagh, 

(/)  Ex  parte  Trustees  of  Fins-  1  De  Gex,  J.  &  S.  399.     The  old 

Imry,  &c.   Savings   Bank,  W.    X.  practice   was  for  the    party   pro- 

1886,  p.  150.  ducing    the    documents    to    leave 

(g)  R.   S.  C.   Ord.   LXI.   r.  31.  them    at    the    Record    and    Writ 

The    place     for    deposit    is    the  Clerk's    Office    (now  the   Central 

General   Filing   Office,  Room   83,  Office).     It   is   now  the   ordinary 

Royal  Courts  of  Justice.  practice  to  produce   them   at   his 

(h)  Freeman  v.  Fairlie,  3  Meriv.  solicitors'  office,  hut  this  is  only  a 

30.  matter  of  indulgence  and  conve- 

(i)  See     Ord.     XXXI.     r.     14.  nience  :  Prestney  v.  Mayor  of  Col- 

Prima  facie  evidence  in  support  of  Chester,  21  Ch.  1).  379. 
a  claim  will  entitle  a  creditor  in 
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other  orders 
respecting 
lands  or  stock 
of  lunatic 
trustees,  &c. 


Court  of 
Chancery  may 
make  orders 
in  respect  of 
the  estates  of 
infant  trus- 
tees, &c,  and 
in  various 
other  cases. 
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direct ;  (s.  4)  and  to  make  orders  releasing  or  disposing  of 
contingent  rights  in  lands  to  which  such  lunatic  trustees  or 
mortgagees  shall  he  entitled.  He  is  also  empowered  (s.  5) 
to  make  orders  vesting  the  right  to  transfer  stock  or  to  sue 
for  and  recover  any  chose  in  action  to  which  a  lunatic  trustee 
or  mortgagee  may  he  solely  or  jointly  entitled  (A-)  ;  (s.  6)  or 
to  transfer  stock  standing  in  the  name  of  a  deceased  person, 
whose  personal  representative  is  a  lunatic  or  person  of 
unsound  mind,  or  to  sue  for  and  recover  a  chose  in  action 
vested  in  any  such  lunatic  as  the  personal  representative  of  a 
deceased  person  (I). 

And  the  same  Act  (the  provisions  of  which  are  extended 
hy  stat.  15  &  16  Vict.  c.  55),  enables  the  Court  of  Chancery 
(ss.  7,  8,  9,  10,  11,  12)  to  make  orders  vesting  the  estates, 
and  releasing  or  disposing  of  the  contingent  rights  of  infant 
trustees  and  mortgagees,  or  of  trustees  out  of  the  jurisdiction 
of  the  Court.  It  further  empowers  the  Court  (s.  13)  to  make 
orders  for  the  vesting  of  lands  when  it  is  uncertain  which  of 
several  trustees  was  the  survivor,  or  (s.  14)  whether  the  last 
trustee  be  living  or  dead;  and  (s.  15)  in  cases  where  the 
trustee  has  died  without  an  heir,  and  (s.  16)  to  release  lands 
from  the  contingent  rights  of  unborn  trustees  or  vest  them  ; 
and  (15  &  16  Yict.  c.  55,  s.  2,  repealing  17th  and  18th  sec- 
tions of  the  Trustee  Act)  in  case  of  the  refusal  or  neglect  of 
a  trustee  to  convey  or  release,  to  make  an  order  for  vesting 
the  estate  ;  whilst  by  sect.  20  of  the  Trustee  Act  it  is  pro- 
vided, that  in  every  case  where  the  Lord  Chancellor  or  the 
Court  of  Chancery  shall  be  enabled  to  make  an  order  having 
the  effect  of  a  conveyance  or  assignment  of  any  lands,  or 
having  the  effect  of  a  release  or  disposition  of  the  contingent 
right  of  any  person  or  persons,  born  or  unborn,  it  shall  also 


(k)  Where  one  of  three  executors 
of  the  surviving  executor  of  a  tes- 
tator was  of  unsound  mind,  an 
order  was  made  under  this  section 
giving  the  right  to  transfer  a  sum 
of  stock  belonging  to  the  estate  of 


the  original  testator,  although  the 
stock   still   remained   standing  in 
the  name  of  the  original  testator  : 
Re  Wacher,  22  Ch.  D.  535. 
{I)  Re  White,  L.  R.  5  Ch.  698. 
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be  lawful  for  the  Lord  Chancellor  or  the  Court  of  Chancery, 
as  the  case  may  he,  should  it  be  deemed  more  convenient,  to 
make  an  order  appointing  a  person  to  convey  or  assign  such 
lands,  or  release  or  dispose  of  such  contingent  right. 

Similar  powers  of  making  orders  vesting  a  right  to  transfer  Orders  vesting 
or  recover  are  by  these  Acts  given  to  the  Court  of  Chancery  transfer  stock. 
(13  &  14  Vict.  c.  60,  s.  22)  in  cases  where  the  trustees  of 
any  stock  or  chose  in  action  are  out  of  the  jurisdiction  of  the 
Court,  or  cannot  be  found,  or  concerning  whom  it  is  uncertain 
whether  they  be  living  or  dead,  or  (15  &  16  Vict.  c.  55,  s.  3) 
in  the  case  of  an  infant  solely  or  jointly  entitled  to  any  stock 
upon  any  trust ;  whilst  (15  &  16  Vict.  c.  55,  s.  4,  altering 
sects.  23  and  24  of  Trustee  Act)  if  any  person  shall  neglect 
or  refuse  to  transfer  any  stock  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  any  chose  in 
action,  or  any  interest  in  respect  thereof,  for  the  space  of 
twenty-eight  days  next  after  an  order  of  the  Court  of 
Chancery  for  that  purpose  shall  have  been  served  upon  him, 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  the  right  to  transfer  or  recover  in  such  person 
as  the  Court  shall  appoint ;  and  on  like  refusal  or  neglect 
of  an  executor  in  respect  of  the  transfer  of  stock  standing 
in  the  sole  name  of  a  deceased  person,  a  similar  order  may 
be  made. 

By  the    6th    and    7th    sections    of   15  &  16  Vict.  c.  55  BankofEng- 

(extending  the  provisions  of  the  26th  section  of  the  Trustee  must  oue'y 

Act),  the  Bank  of  England,  and  all  companies  and  associations  ort!.ei^'  a-m] 

whatever,  are  ordered  to  obey  such  orders  :  and  every  order  nified. 

so  made  is  declared  to  be  an  indemnity  to  the  Bank  and  to  all 

companies  so  obeying  (m). 

By  the   interpretation  clause  of  the   Trustee  Act,   "  The  Interpretation 

clause, 
word  '  trust '  shall  not  mean  the  duties  incident  to  an  estate 

conveyed  by  way  of  mortgage  ;  but,  with  this  exception,  the 


(m)  The   Bank   of   England  at  Ord.  LV.  r.  13a,  but  it  now  acts 

first    refused    to    act    on   vesting  on  them  :  Ann.  Pr.  1893,  p.  928. 
orders  made   in  chambers  under 
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Summons  for 
the  appoint- 
ment of  new 
trustee  and  for 
a  vesting 
order. 
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word  '  trust '  and  '  trustee '  shall  extend  to  and  include 
implied  and  constructive  trusts,  and  shall  extend  to  and 
include  cases  where  the  trustee  has  some  beneficial  estate 
or  interest  in  the  subject  of  the  trust,  and  shall  extend  to 
and  include  the  duties  incident  to  the  office  of  personal 
representative  of  a  deceased  person." 

Prior  to  1889  the  application  to  the  Court  to  appoint  new 
trustees  and  for  a  vesting  order  was  by  petition,  but  now,  by 
Ord.  LV.  r.  13a,  "  In  all  cases  in  which  the  Court  has  juris- 
diction to  appoint  new  trustees  upon  petition,  an  application 
may  be  made  to  a  judge  in  chambers  by  summons,  and  there- 
upon new  trustees  may  be  appointed  ;  and,  by  the  same  or  by 
any  subsequent  orders  to  be  made  on  the  same  or  any  other 
summons  for  the  purpose,  such  vesting  and  other  consequen- 
tial orders  may  be  made  as  the  Court  has  jurisdiction  to 
make  on  petition  for  the  appointment  of  new  trustees.  Every 
such  summons  shall  be  intituled  in  the  same  manner  as  the 
petition  seeking  the  like  relief  ought  to  have  been,  and  shall 
be  served  upon  the  same  persons  upon  whom  the  petition 
ought  to  have  been  served." 

It  is  the  bounden  duty  of  an  executor  to  keep  clear  and 
distinct  accounts  of  the  property  which  he  is  bound  to 
administer  :  If,  therefore,  he  chooses  to  mix  the  accounts 
with  those  of  his  own  trading  concerns,  he  cannot  thereby 
protect  himself  from  producing  the  original  books,  in  which 
any  part  of  those  accounts  may  be  inserted :  It  is  a  more 
difficult  question,  as  between  an  executor,  bound  to  produce, 
and  his  partner  in  trade  :  but  if  the  partners  have  permitted 
him  to  mix  the  accounts,  it  seems  they  cannot  afterwards 
object  to  the  production  :  clearly  they  cannot  do  so,  in  a  case 
where  the  executor  has  admitted  having  lent  to  his  firm 
part  of  the  trust  property,  and  that  the  firm  has  been  dealing 
with  it  (//). 


Duty  of  exe- 
cutor to  keep 
clear  accounts. 


(n)  Freeman  v.  Fairlie,  3  Meriv. 
43,  44.  The  Court,  however,  will 
not  order  a  defendant,  who  has  a 
joint    possession    of    a   document 


with  some  one  else  not  hefore  the 
Court,  to  produce  the  document 
itself  :  Taylor  v.  Kundell,  Cr.  & 
Ph.  111. 
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For  instance,  in  Freeman  v.  Faiiiie  (o),  an  executor  in 
India,  coming  to  England,  and  after  twenty-one  years,  being 
called  upon  to  account,  alleging  that  he  had  left  his  books, 
&c,  behind  him  in  India,  was  ordered  to  produce  copies  of 
all  entries  in  such  books,  &c,  within  six  months,  though  it 
was  impossible  he  could  do  so,  in  order  that  the  Court 
might  have  an  opportunity  from  time  to  time  of  seeing  that 
he  had  used  proper  diligence. 

Trustees  can,  where  they  are  required  to  furnish  accounts  Costs  of 
in  respect  of  their  trust  estate,  demand  to  be  paid  or  to  be  accounts.& 
guaranteed  the  costs  of  doing  so,  before  complying  :  it  makes 
no  difference  that  one  of  the  trustees  is  a  solicitor  (p). 

Under  the  usual  administration  decree  obtained  on  a  writ  What  an 
or  originating  summons,  an  executor  or  administrator  can  nabie  to 
only  be  charged  for  actual  receipt  by  himself,  or  his  agent,  account  for 

J  °  L  °        '    under  the  usr  a 

not  for  a  default  of  his  co-trustee  (q).  The  practice  is  to  administration 
make  executors  and  administrators  only  account  for  the 
money  they  themselves  have  received,  not  for  what  they  might 
have  received,  but  for  their  own  default ;  to  make  them 
account,  on  the  latter  footing,  a  special  case  must  be  made  (r),  Wilful 
and  the  plaintiff  must  aver  and  prove  at  least  one  act  of  wilful 
default  (s),  and  if  what  is  averred  is  admitted,  the  practice  is 
only  to  make  the  common  decree,  adding  a  submission  by 
the  executor  to  account  with  respect  to  the  matters  so 
admitted  (t). 

An  order  charging  wilful  default  can  be  made  at  any  time  Order  on 
during  the  action  (u)  on  a  proper  case  being  shown  (x).  wilM8default 

can  be  made 
at  any  stage 
(o)  3  Meriv.  44.  (s)  Sleight  v.  Lawson,  3  K.  &  J.   of  action. 

(p)  Re  Bosworth,  58  L.  J.  Ch.      292.     Re  Youngs,  30  Ch.  D.  431. 
432.  (t)  Wildes  v.   Dudlow,  W.   N. 

(q)  Re  Fryer,  3  K.    &   J.    317.       1870,  p.  231. 
Blakeley  v.  Blakeley,  1  Jur.  N.  S.  (u)  This   is  the   modern    prac- 

368.  tice ;    the    old    practice    did    not 

(r)  Shepherd  v.  Towgood,  T.  &      allow  this  to  be  done ;  see  Seton, 
R.  379,  388.     Pybus  v.  Smith,  1      4th  edit.  p.  477. 
Ves.  193.     Barber  v.  Mackrell,  12  (x)  Job  v.  Job,  6  Ch.  D.  562. 

Ch.  D.  538.     But  see  Bulstrode  v.      Mayer  v.  Murray,    8  Ch.  D.  424. 
Bradley,  3  Atk.  582.  Barber  v.  Mackrell,  12  Ch.  D.  534. 

3  s  2 
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After  common 
decree  leave 
necessary. 


How  raised 

where  no 
pleadings. 

Not  asked  for 
at  judgment. 


Allegations  of 
wilful  default 
must  be  proved 
at  hearing  ; 


burden  of 
proof  of  wilful 

default : 


particulars  of : 


When  the 
Court  will 
decree  pay- 
ment of  the 
plaintiff's 
demand  with- 
out first 
decreeing  an 
account : 


AYhere  a  common  administration  order  has  been  obtained 
against  a  defendant,  tbe  leave  of  tbe  Court  must  be  obtained, 
in  order  to  continue  tbe  action  against  bim  on  tbe  footing  of 
wilful  default  (//). 

In  actions  in  which  tbere  are  no  pleadings  a  cbarge  of 
wilful  default  can  be  raised  by  affidavit  (z). 

If  tbe  statement  of  claim  alleges  wilful  default,  but  tbe 
judgment  at  tbe  trial  gives  no  relief  on  that  footing,  but  does 
not  dismiss  the  claim  for  that  relief,  tbe  Court  can,  at  any- 
subsequent  stage  of  the  proceedings,  upon  evidence  of  wilful 
default,  direct  further  accounts  and  inquiries  on  that  foot- 
ing (a). 

Where  the  plaintiff  by  bis  statement  of  claim  alleges  wilful 
default,  he  must  be  prepared  to  support  his  allegations  at  the 
hearing  ;  he  has  no  right  to  insist  on  the  question  of  wilful 
default  being  left  to  be  decided  at  some  subsequent  stage  of 
the  action  (b). 

The  burden  of  proof  is  on  the  party  alleging  wilful  default, 
and  he  must  show  not  only  a  loss,  but  a  loss  under  such 
circumstances  as  to  show  default  on  the  part  of  the  executor 
or  administrator  (c). 

Particulars  of  the  allegations  of  wilful  default  should  be 
given  in  the  pleading  (d). 

Accounts  on  tbe  footing  of  wilful  default  cannot  be  obtained 
under  Ord.  XV.  (e). 

If  the  plaintiff's  demand  be  uncontested  or  proved,  and  the 
executor  admits  assets,  the  plaintiff  is  entitled  at  tbe  hearing 
to  an  immediate  order  for  payment  without  taking  the 
accounts  (/).     The  same  doctrine  prevails  though  the  exe- 


(y)  Laming  v.  Gee,  10  Ch.  D. 
715. 

(z)  Barber  v.  Mackrell,  12  C.  D. 
534. 

(a)  Re  Symons,  21  Ch.  D.  757. 

(6)  Smith  v.  Armitage,  24  Ch. 
D.  727. 

(c)  Re  Brier,  36  Ch.  D.  238. 

(d)  Re   Anstier,    54   L.   J.    Ch. 


1104.  See  also  K.  S.  C,  Ord. 
XIX.  r.  6,  and  Forms,  App.  "  C." 
s.  2,  Nos.  2  and  9. 

(e)  Re  Bowen,  20  Ch.  D.  538. 

(/)  Woodgate  v.  Field,  2  Hare, 
211.  Where  the  answer  admitted 
assets,  but  insisted  that,  under  the 
circumstances  stated,  the  legacy 
sought  to  be  recovered  had  been 
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cutor  denies  assets  in  hand  at  the  time  of  filing  his  answer, 
if  he  also  discloses  that  he  had  at  one  time  sufficient  assets, 
but  that  he  has  since  misapplied  them  (g).  An  admission  of 
assets  for  the  payment  of  a  legacy  is  an  admission  of  assets 
for  the  purposes  of  the  suit,  and  extends  to  costs,  if  the  Court 
think  fit  to  give  them  (h). 

Again,  if  it    is   charged  that  the  executor   has   rendered  where  the 

°        '  °  executor  has 

himself  personally  liable  to  pay  the  plaintiff's  debt  or  legacy  made  himself 

by  an  admission  of  assets  made  before  suit,  or  by  any  other  {^ble  by 

means,  and  the  plaintiff  can  sustain  this  allegation,  he  will  admitting 

r  assets,  &c. : 

entitle  himself  to  a  decree  for  payment  at  once  (/)•     And  the 

general  rule  is,  that  an  admission  of  assets  by  an  executor  or 
administrator  can  never  be  retracted  in  a  Court  of  Equity, 
unless  a  case  of  mistake  be  most  clearly  established  (k).  If, 
however,  a  strong  case  be  made  out,  this  may  enable  the 
Court  to  relieve  him  from  the  admission  (I)  :  as  if  the 
money  were  in  a  banker's  hands,  who  fails :  Bat  the  exe- 
cutor or  administrator  must  clearly  prove  the  mistake,  and 
show  that  the  circumstance,  on  which  he  built  his  admission, 
failed  (m). 

paid,  it  was  held  that  the  plaintiff  by  two   executors,   it  was   stated 

had  a  right  to  read  the  passage  that  their  receipts  had  been  joint, 

admitting  the  assets,  without  read-  but  it  appeared  by  affidavit,  that 

ing  that  as  to  the  payment  of  the  that  statement  was  made  through 

legacy  ;  Connop  v.  Hay  ward,  1  Y.  mistake  and  inadvertence,  and  that 

&  Coll.  Ch.  C.  33.     An  admission  one  of  the  executors  had,  in  fact, 

of  assets  by  the  executor's  answer  received  nothing,  liberty  was  given 

is  waived  by  the  plaintiff's  going  to  him  to  put  in  a  supplemental 

on  to   an  account   of  assets,  and  affidavit,  to  correct  the  mistake  : 

procuring   a   receiver    to    be    ap-  Hewes  v.  Hewes,  4  Sim.  1. 
pointed  :  Wall  v.  Bushby,  1  Bro.  (/)  Barnard  v.  Pumfrett,  5  M.  & 

C.  C.  484.  Cr.  63.     Dimsdale  v.  Dudding,  1 

(g)  Rogers  v.  Soutten,  2  Keen,  Y.  &  Coll.  Ch.  C.  265. 

598.  (k)  Drewry  v.  Thacker,  3  Swanst. 

(h)  Philanthropic      Society     v.  548.     Roberts  v.  Roberts,  cited  1 

Hobson,  2  M.  &  K.  357.     If  there  Bro.  C.  C.  487. 

are   several    executors   and    some  (/)  See  Foster  v.  Foster,  2  Bro. 

admit  assets,  yet  an  account  may  C.  C.  619.     Young   v.  Walter,   9 

be  decreed  against  the  rest :  Nor-  Ves.  365. 

ton   v.   Turvill,  2  P.    Wins.    145.  (m)  Horsley  v.  Chaloner,  2  Yes. 

Where  in  an  examination  put  in  Sen.  85,  post,  p.  1896. 
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The  admission  of  assets  by  an  executor  will  not  preclude 

creditors  from  coming  on  a  fund  specifically  appropriated  for 

their  benefit,  although  that  fund  may  have  been  disposed  of 

to  a  purchaser  (n). 

what  is  an  With  respect  to  what  amounts  to  an  admission  of  assets,  it 

admission  of 

«sets.  was  held  in  a  case  (o),  where  the  deceased  gave  money  upon 

mortgage  to  a  charity  in  Ireland,  that  his  executrix  by  her 
own  Will  attempting  to  provide  other  means  for  payment  of 
that  legacy,  and  stating  as  a  reason  that  his  personal  estate 
was  out  on  mortgage,  thereby  admitted  assets  of  her  testa- 
tor (p).  Payment  of  interest  for  a  legacy  by  the  executor, 
from  time  to  time,  will  be  evidence  of  assets,  though  a  single 
instance  of  payment  of  interest  will  not  (q).  So  where  exe- 
cutors from  time  to  time,  had  made  some  payments  on  account 
of  principal  and  interest  on  a  legacy,  and,  about  nine  years 
after  the  testator's  death,  passed  their  accounts  at  the  Legacy 
Duty  office,  showing  a  considerable  residue ;  Lord  Langdale 
held,  that  the  legatee  was  entitled  to  an  immediate  decree  for 
payment  of  the  legacy,  without  first  taking  an  account  of  the 
testator's  estate  (r). 

(n)  Curtis  v.  Blow,  2  Bam.  &  &  G.  400.     Executors  having  in- 

Adol.  426.  vested  an  infant's  legacy  in  their 

(o)  Campbell  v.  Lord  Badnor,  1  partnership   concern,  it  was   held 

Bro.  C.  C.  271.     Barnard  v.  Pum-  that   the   entry   by  them  in   the 

frett,  5  M.  &  Cr.  70.  partnership  books  of  the  amount 

(p)  See  also  Elliott  v.  Holwell,  of  the  legacy  to  the  credit  of  the 

1  Cas.  temp.  Lee,  574.  legatee  was  a  sufficient  admission 
(q)  Corporation  of  Clergymen's  of  assets,  there  being  no  evidence 

Soils    v.    Swainson,    1   Ves.    Sen.  that  the   entries   were    mistaken, 

75.     Barnard   v.    Pumfrett,    5  M.  and    the    course    of    conduct    ob- 

&   Cr.  63,    70,    by    Lord   Gotten-  served  being  consistent  with  them  : 

ham.     Atty.-Gen.  v.  Chapman,  3  Townend  v.  Townend,  1  Giff.  201. 

Beav.  255.    Atty.-Gen.  v.  Higham,  For  an  instance  in  which  a  similar 

2  Y.  &  Coll.  Ch.  C.  634.  But  pay-  entry  was  held  not  to  amount  to  an 
ment  of  the  interest  of  a  specific  admission  of  assets,  see  Hutton  v. 
or  demonstrative  legacy,  when  that  Eossiter,  7  De  Gex,  M.  &  G.  9. 
payment  is  clearly  not  made  out  (r)  Whittle  v.  Henning,  2  Beav. 
of  the  general  assets,  nor  a  pay-  396.  See  further,  as  to  admission 
ment  referable  to  the  general  assets,  of  assets  by  having  given  a  legatee 
is  not  an  admission  of  general  the  legacy  office  receipt  for  duty 
assets  :    Severs  v.   Severs,    1    Sm.  on  the  legacy,  Lazonby  v.  Bawson, 
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But  in  Postlethivaite  v.  Mounsey  (s),  it  was  held  by  The  payment 
Wigram,  V.-C,  that  payment  by  the  executor  of  the  interest  iegacy,  orpay- 
of  a  legacy  to  the  tenant  for  life  under  the  Will  was  not  con-  ™e°*  °^fc 
elusive  as  an  admission  of  assets  by  the  executor ;  but  that  conclusive, 
such  payment  might  be  explained  as  having  been  made  by 
mistake,  or  for  other  reasons  or  causes ;  and  that  in  that 
case  the  usual  account  of  assets  might  be  directed  :  And  his 
Honor  observed,  that  it  would  be  difficult  to  hold  that  the 
payment  of  one  legacy  would,  of  itself,  bind  the  executor  to 
pay  all  the  legacies  given  by  the  Will  :  Suppose  a  case  in 
which  small  legacies  were  given  to  servants,  and  the  exe- 
cutor chose,  on  his  own  responsibility,  to  pay  those  legacies 
at  once,  without  reference  to  the  state  of  the  assets,  it  would 
be  hard  to  say  that  he  had  thereby  conclusively  bound  him- 
self to  pay  all  the  legacies  given  by  the  Will.  In  the  sub- 
sequent case  of  Savage  v.  Lane  (t),  the  same  learned  Judge 
held,  that,  at  all  events,  where  the  bill  in  a  creditor's  suit 
does  not  specifically  charge  the  executor  with  having  made 
himself  personally  liable,  but  prays  that  an  account  may  be 
taken  and  the  estate  administered,  the  executor's  admission 
in  his  answer  that  he  has  paid  certain  legacies  is  not  such 
an  admission  of  assets  as  to  entitle  the  plaintiff  to  a  decree 
without  taking  the  account. 

The  general  rule,  however,  is  that  an  admission  of  assets  General  rule. 
by  the  executor  to  one  claimant   on    them  is  an  admission 
to  all  (a). 

In  Holland  v.  Clark  (x),  Sarah  Clark  bequeathed  a  legacy 
of  150L  to  Susannah  C,  when  she  should  attain  21  :  The 
testatrix  died  in  1811,  and  the  legatee  did  not  attain  21  till 
several  years  afterwards,  and  she  then  married :  In  1825 
the  executors  signed  and  gave  to  her  husband  this  memo- 

2  Sm.  &  G.  267.     4  De  Gex,  M.  &  Billing  v.  Brogden,  38  Cli.  D.  546. 

G.  556,  S.  C.  0)  Cook  v.  Martyn,  2  Atk.  2. 

(s)  6   Hare,  33,   note   (a).     See  Barnard  v.   Pumfrett,  5  M.  &  Cr. 

also   Cadbury  v.   Smith,  L.   B.   9  70,  by  Lord  Cottenham. 

Eq.  37.  (x)  2   Y.  &   Coll.    Ch.    C.    319, 

(t)  6  Hare,  32.     See  also  Cad-  conf.    Stephens    v.   Venables,    31 

bury   v.   Smith,  L.    B.  9  Eq.  41.  Beav.  124. 
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randum  :  "  We  separately  and  jointly  acknowledge  to  owe 
to  George  Holland  the  sum  of  150/.,  being  a  legacy  left  to 
his  wife  by  the  late  Sarah  Clark,  and  50Z.  interest  thereon  :  " 
And  it  was  held  by  Knight-Bruce,  V.-C,  that,  under  the 
circumstances,  this  memorandum  amounted  to  an  admission 
of  assets  by  the  executors. 

The  authorities  as  to  the  probate  stamp  being  admissible, 
and  its  effect  in  evidence  as  to  the  amount  of  assets,  have 
already  been  examined  (y) . 

It  only  remains  to  be  noticed  that  an  admission  is  always- 
susceptible  of  explanation.  Thus,  in  Payne  v.  Little  (z)y 
Romilly,  M.  R.,  observed,  that  every  admission  of  assets 
made  by  an  executor,  whether  it  be  made  by  his  acts  or 
by  an  express  admission  in  words,  must  have  reference  to 
the  circumstances  which  he  was  then  acquainted  with,  and 
if  "  the  circumstances  on  which  he  built  his  admission  fail 
him  "  (an  expression  used  by  Sir  John  Strange  in  Horsley  v. 
Chaloner  (a)),  then  the  admission  fails  also,  and  he  cannot 
be  bound  by  an  admission  made  under  circumstances  with 
which  he  was  not  acquainted. 

Remedy  for  if  all  executor  changes  the  nature   of  the  testator's  estate, 

deoustavit.  .  , 

the  general  rule  is,  that  this  is  a  conversion ;  and  as  money 

has  no  ear-mark,  it  cannot  be  followed  (aa) ;  but  the  executor  by 

such  transactions  has  made  himself  liable  to  a  devastavit  (b), 

for  which    the   party  injured    must  seek  satisfaction  out  of 

the    executor's    own   effects  (c).     If    an    executor    purchases 

estates  with  the  assets,  and  takes  the  conveyance  in  his  own 

name,  without  the  trust  appearing  on  the  face  of  the  deeds, 

the  estate  will  not  be  liable  to  the  trusts,  although  he  die 

(y)  See  ante,  p.  1855.  13  C.  D.  696. 

(z)  22  Beav.  69.     See  also  Cad-  (h)  Waite  v.  Whorwood,  2  Atk. 

bury  v.  Smith,  L.  R.  9  Eq.  41.  159.     A  married  woman  executrix 

(a)  2  Ves.  Sen.  83.  was,  after  the  death  of  her  hus- 

(aa)  That  is,  it  cannot  be  fol-  band,  held  liable  for  a  devastavit 

lowed  in  the  hands  of  a  stranger  committed   by  him  during   their 

to  the  trust,  although  it  can   be  joint  lives  :  Soady  v.  Turnbull,  L. 

followed    in    the    hands    of    the  R.  1  Ch.  494. 

trustees  and  those  claiming  under  (c)  Charlton  v.  Low,  3  P.  Wms. 

him.     See    Re    Hallett's    Estate,  330. 
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insolvent,  unless  the  application  of  the  purchase  money  can 
be  clearly  proved  (c/). 

But  if  an  executor,  for  the  benefit  of  the  testator's  estate, 
should  invest  part  of  it  in  the  funds,  or  transfer  money  from 
one  stock  to  another,  this  is  not  a  conversion,  but  it  may  still 
be  followed,  as  much  as  if  it  had  continued  in  the  same  con- 
dition as  at  the  testator's  death  (e). 

The  general  question,  as  to    the    right    of   creditors    and  Following 
°  l  '  °  assets. 

legatees  to  follow  the  assets  into  the  hands  of  the  person  to 
whom  the  executor  has  aliened  them,  has  been  investigated 
in  a  former  part  of  this  Work  (/). 

In  Skinner  v.  Sweet  (g),  it  appeared  that  an  executrix,  in 
respect  of  her  receipt  as  such,  was  considerably  indebted  to 
the  estate,  and  that  she  had  an  annuity  of  250L  given  to  her 
by  the  "Will :  Sir  John  Leach,  V.-C,  directed,  that  her 
annuity,  as  it  became  due,  should  be  applied  in  payment  of 
the  debt  due  to  the  estate,  with  liberty  to  apply  to  the  Court 
when  the  debt  due  to  the  estate  should  be  discharged.  So 
where  an  executor  assigns  his  reversionary  legacy,  the 
assignee  takes  it  subject  to  the  equities  which  attached  to 
the  executor;  and  therefore  if  the  executor,  though  subse- 
quently to  the  assignment,  wastes  the  testator's  assets,  the 
assignee  cannot  receive  the  legacy  till  satisfaction  has  been 
made  for  the  breach  of  trust  (h). 

The  party  iniured  by  a  devastavit  is  but  a  simple  contract  Party  injured, 

1        J       J  J  *  a  simple  con- 

creditor  of  the   executor  (?'),  and  the   claim  is   consequently  tract  creditor 
barred  afcer  the  lapse   of  six  years  by  the  Statute  of  Limi-   °n)' 
tations  (k),  but  this  does  not,  or  did  not,  before  the  Trustee 

(d)  2  Sugd.  Vend.  &  Purch.  148  295.  Collinson  v.  Lister,  20  Beav. 
9th  edit.     See  Kendar  v.  Milward,      356. 

2  Yern.  440.     Kirk  v.  Webb,  Prec.  (g)  3  Madd.  244. 

Chanc.  84.    Deg  v.  Deg,  2  P.  Wras.  (h)  Morris  v.  Livie,  1  Y.  &  Coll. 

414,  415.     Ryall  v.  Ryall,  1  Atk.  Ch.  C.  380.     Ante,  p.  1261.     See 

59.     Wilkins  r.  Stevens,  1   Y.  &  also  Barnett  v.  Sheffield,  1  De  Gex, 

Coll.  431.  M.  &  G.  371. 

(e)  2  Atk.  1 59.  (0  Charlton  v.  Low,  3  P.  Wins. 
(/)  Ante,    pp.    801,    802.     See  331. 

also  Downes  v.  Power,  2  Ball  &  B.  (k)  Thome  v.  Kerr,  2  Kay  &  J. 

491.      Silver  v.   Stein,   1    Drewr.       54. 


ISMS 


Bankrupt  or 

insolvent 

executor. 


Debt  due 
under  a  devas- 
tavit, due  from 
what  time. 
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Act,  1888,  apply  to  an  action  by  a  beneficiary  against  the 
executor  (or  bis  estate)  who  bad  committed  tbe  devastavit, 
as  tbe  debt  arose  from  a  breach  of  trust  on  his  part,  and  from 
this  the  Statute  of  Limitations  did  not  protect  him  (I). 

In  Geary  v.  Beaumont  (m),  a  specific  legacy  was  given  to 
an  executor,  who  afterwards  became  bankrupt,  and  committed 
a  devastavit :  Tbe  subject  of  tbe  specific  bequest  was  sold 
by  his  assignees :  and  Sir  W.  Grant  held  that  the  produce 
in  their  hands  was  not  specifically  liable  to  make  good  the 
devastavit,  in  favour  of  the  parties  beneficially  entitled  under 
the  Will,  but  that  such  parties  were  only  entitled  to  prove  to 
the  amount  of  the  devastavit. 

If  an  executor  becomes  bankrupt,  having  wasted  the  assets, 
a  proof  for  the  devastavit  can  be  taken  in  under  the  bank- 
ruptcy (//)•  An  executor  and  trustee  having  committed  a 
devastavit,  cannot  prove  under  his  own  bankruptcy  without 
obtaining  an  order  from  the  Court  (o).  Generally  speaking, 
such  order  will  be  made  on  the  application  of  a  bankrupt  who 
is  sole  executor  {oo),  but,  if  leave  to  prove  be  given,  the  divi- 
dends should  be  secured  and  not  allowed  to  come  into  the 
bankrupt's  hands  (p). 

In  the  case  of  an  executor  committing  a  devastavit,  and  a 
decree  for  payment  of  the  amount,  the  debt  is  considered  as 
due  from  the  time  of  the  devastavit,  and  not  from  the  date 
of  the  decree  ;  and  therefore,  where  a  person  was  committed 
under  an  attachment  for  breach  of  a  writ  of  execution  of  a 
decree  for  payment  of  money  on  account  of  a  devastavit,  it 
was  held  that  as  he  had,  between  the  time  of  the  devastavit 


(!)  Be  Marsden,  26  Ch.  D.  783. 
As  to  the  effect  of  tlie  Trustee 
Act,  1888,  see  post,  p.  1928. 

(m)  3  Meriv.  431. 

(n)  Toller,  429. 

(o)  See  Ex  parte  Colman,  2  Dea. 
&  Ch.  584.  Where  the  bankrupt 
is  one  of  several  executors,  and 
has  before  his  bankruptcy  received 
a  part  of  the  assets,  the  other  exe- 
cutor.-   may    prove     the    amount 


against  his  estate  :  Ex  parte 
Brown,  1  Dea.  &  Ch.  118.  Ex 
parte  Phillips,  2  Deac.  334. 

(oo)  Ex  parte  Shaw,  1  Glyn  & 
Jam.  127.  Ex  parte  Wyatt,  2 
Deac.  &  Ch.  211. 

(ji)  Ex  parte  Leeke,  2  Bro.  C.  C. 
597.  Ex  partf  Shaw,  1  Glyn  & 
Jam.  127.  Ex  parte  Colman,  2 
Deac.  &  Ch.  584.  Ex  parte  Moody, 
2  Rose,  413. 
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and  the  date  of  the  decree,  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  and  had  been  ordered  to  be  discharged  by  the 
Court  of  Quarter  Sessions,  he  might  be  brought  up  on  a 
habeas  corpus  before  the  Chancellor,  and  discharged  (q). 

A  defaulting  executor  or  administrator  who  becomes  bank- 
rupt is  protected  from  attachment  by  sec.  10  of  the  Bank- 
ruptcy Act,  1883  (r),  and  if  he  becomes  bankrupt  after  he 
has  been  attached  he  may  be  released  ;  he  is  protected  from 
arrest  by  the  order  in  bankruptcy  (s). 

The  issue  of  a  summons  under  rule  3  of  order  LV.  does  interference 

with  the  dis- 

not  interfere  with   or  control  any  power  or  discretion  vested  cretion  of 

-,      .    .    .       ,  ,  ,  p  executors.  &c. 

in  any  executor,  administrator,  or  trustee,  except  so  iar  as 
such  interference  or  control  may  necessarily  be  involved  in 
the  particular  relief  sought  (t). 

Even  a  judgment  for  administration  does  not  deprive  exe-   Effect  of  a 

„  .  -, .  .  judgment  for 

cutors  or  trustees  of  the  right  to  exercise  a  discretionary  administra- 
power  vested  in  them  (u),  except  so  far  as  the  exercise  con-  lon" 
fiicts  with  the  order  (x) ;  for  instance,  they  can  exercise  a 
power  of  appointing  new  trustees  (y)  :  but  the  Court  will  see 
that  improper  persons  are  not  appointed,  and  if  a  person  of 
whom  the  Court  does  not  approve  is  appointed,  it  will  call  on 
the  trustees  to  make  a  fresh  appointment  (z).  The  fact  that 
the  decree  directs  the  appointment  of  new  trustees  does  not 
take  from  the  trustees  their  right  of  appointment  (a).  An 
administration  decree  does  not  prevent  trustees  from  exer- 
cising a  power  of  sale  (b). 

Where  a  testator  has  given  a  pure  discretion  to  trustees  as  Discretionary 
to  the  exercise  of  a  power,  the  Court  will  not  enforce  the   trustees. 
exercise  of  the  power  against  the  wish  of  the   trustees,  but  it 

(q)  Wheldale    v.   Wheldale,    16  Ch.  D.  571,  576,  note.     Be  Gadd, 

Ves.    376.      3   Madd.   Pract.  458,  23  Ch.   D.    134.     lie  Biurage,  62 

2nd  edit.  L.  T.  752. 

(r)  Cobham  v.  Dalton,  L.  R.  10  (>)  Re  Hall,  33  W.  R.  508. 

Ch.  655.    Nowell  v.  Nowell,  W.  N.  (y)  Tempest    v.   Lord   Camoys, 

1876,    p.    248.      Be   Neil,   W.    X.  supra.     Be  Gadd,  supra. 

1882,  p.  46.  (z)  Be  Gadd,  stqmi. 

(s)  Be  Manning,  30  Ch.  D.  480.  (a)  Be  Gadd,  supra. 

(t)  11.  S.  C.  Ord.  LV.  r.  12.  (b)  Be  Mansel,  33  W.  R.  727. 

(u)  Tempest  v.  Lord  Camoys,  21 
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will  prevent  them  from  exercising  it  improperly  (c) ;  and 
even  where  the  power  is  coupled  with  a  trust  or  duty,  the 
Court  will  enforce  the  proper  and  timely  exercise  of  the  power, 
but  will  not  interfere  with  the  discretion  of  the  trustees  as  to 
the  particular  time  or  manner  of  their  bond  fide  exercise 
of  it  (d). 

The  remedy  of  a  creditor  of  the  business  for  a  debt  incurred 
since  the  death  of  the  testator  or  intestate,  is  against  the 
executor  or  administrator  personally,  and  not  against  the 
estate  of  the  deceased  (e)  ;  and  the  creditor's  remedy  is  by 
action  at  law  against  the  executor  or  administrator,  and  he  has 
no  right  to  have  the  estate  of  the  deceased  administered  (/). 
But  a  creditor  of  the  business  whose  debt  has  been  incurred 
since  the  decease,  can  make  the  executor  render  to  him  an 
account  of  the  assets  of  the  deceased  which  have  been 
employed  in  the  business  since  the  death  (r/). 

As  has  been  pointed  out  in  the  chapter  on  Remedies  for  an 
Executor  in  Equity,  where  the  executor  or  administrator  pro- 
perly carries  on  the  business  of  the  deceased,  he  is  entitled 
to  be  indemnified  out  of  the  assets,  which  are  authorized  to 
be,  or  can  be,  otherwise  properly  applied  (//)  for  the  purposes 
of  the  business.  In  such  case,  creditors  whose  debts  have 
been  incurred  since  the  death  of  the  deceased,  are  entitled  to 
stand  in  the  place  of  the  executor  or  administrator,  and  to 
claim  that  the  fund,  out  of  which  he  is  entitled  to  indemnity, 
shall  be  applied  in  payment  of  their  debts  (7) . 

Where  the  executor  is  in  default  to  the  specific  trust  estate 
he  is  authorized  to  employ  in  the  trade,  the  creditors  of  the 
trade  are  in  no  better  position  than  the  executor  himself,  and 


(c)  Tempest  v.  Lord  Camoys, 
supra. 

(d)  Re  Burrage,  62  L.  T.  N.  S. 
752. 

(«)  Farhall  v.  Farhall,  L.  K. 
7  Ch.  123. 

(/)  Owen  v.  Delamere,  L.  JR.  15 
Eq.  134.  Strickland  v.  Svmons, 
26  Ch.  D.  245. 


(g)  Thompson  v.  Dunn,  L.    R. 

5  Ch.  573. 

(h)  E.g.,  where  the  business  is 
only  carried  on  for  the  purpose  of 
being  realized. 

(i)  Ex  parte  Garland,  10  Ves. 
120.     Ex  parte  Edmonds,  4  D.  F. 

6  J.  488. 


ditors  of  the 
testator. 
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as  he  is  only  entitled  to  be  indemnified  against  the  debt  he  has 
incurred  in  carrying  on  the  trade  upon  the  terms  of  making 
good  his  default,  the  creditors  are  only  entitled  to  have  their 
debts  paid  out  of  the  specific  assets  when  the  default  is  made 
good  (k). 

Where  neither  the  whole  nor  any  specific  part  of  the  estate  Where  no 
is  properly  applicable  to  carrying  on  the  trade,  creditors  of  the  estate  can  be 
business  have  no  right  to  recover  their  debt  out  of  the  trust  cSmne  oiTth 
funds  (I),  but  they  are  entitled  to   any  interest  the  executor  business : 
may  have  in  such  trade   as  against  the  trust  estate,  e.g.  the 
right  to  be  repaid  moneys  he  has  advanced  or  become  liable 
to  pay  in  respect  of  the  business  (in). 

The  executor  is,  as  against  the  beneficiaries,  entitled  to  be  right  of 
indemnified  by  the  trust  estate  against  the  debts  incurred  by  against  ere- 
him  in  carrying  on  the  trade  out  of  the  specific  part  of  the 
testator's  estate,  which  he  is  authorized  by  the  Will  to 
employ  in  the  trade,  but  this  right  to  indemnity  does  not 
apply  as  against  the  creditors  of  the  testator  unless  such 
creditors  had  knowledge  that  the  testator's  business  was  being 
carried  on  by  the  executor,  and  have  acquiesced  in  such 
trading  (n). 

Where  the  executor  of  a  deceased  trader  had  carried  on  his  Dowse  v. 
business  for  three  years  after  his  death,  in  accordance  with 
the  provisions  of  his  Will  and  with  the  assent  of  the  testator's 
creditors,  the  Court  of  Appeal  held  that  the  executors  had  a 
right  to  be  indemnified  against  all  liabilities  incurred  by  them 
in  carrying  on  the  trade  out  of  the  assets  acquired  subse- 
quently to  the  testator's  death,  and  that  their  right  to 
indemnity  was  confined  to  such  assets,  and  it  also  held  that 
the  trade  creditors  of  the  executors  were  entitled  to  stand  in 
the  place  of  the  executors  in  enforcing  their  claim  (o).  The 
House  of  Lords,  on  appeal,  held  that,  as  the  creditors  of  the 
testator  had  acquiesced  in  the  business  being  carried  on  by 

(k)  Be  Johnson,  15  Ch.  D.  548.  (n)  Dowse    v.     Gorton,    [1891] 

(I)  Strickland    v.    Symons,    22  A.  C.  190. 

Ch.  D.  666.     26  Ch.  D.  245.  (o)  Be  Gorton,  40  Ch.  D.  536. 
{m)  Be  Evans,  34  Ch.  D.  597. 
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the  executors,  the  executors  were  entitled  to  be  indemnified 
out  of  the  testator's  estate  against  the  liabilities  which  they 
had  properly  incurred  in  carrying  on  the  business,  and  that 
their  right  to  indemnity  was  not  limited  to  the  assets  acquired 
subsequently  to  the  testator's  death,  and  that  the  executors 
were  entitled  to  indemnity,  not  only  as  against  the  bene- 
ficiaries, but  also  as  against  the  testator's  creditors  (p). 

The  effect  of  giving  the  executors  so  wide  a  right  of 
indemnity  is  to  give  the  creditors  of  the  business,  subsequent 
to  the  testator's  death,  a  priority  over  the  creditors  of  the 
testator  in  cases  where  they  acquiesced  in  the  trading.  This 
makes  it  exceedingly  important  for  the  creditors  of  a  deceased 
trader  to  protect  themselves  against  the  risk  of  the  executors 
carrying  on  the  business  at  a  loss  by  requiring  the  estate  to 
be  administered  without  delay. 

In  cases  like  Doicse  v.  Gorton,  where  the  business  has  been 
carried  on  after  the  testator's  death,  and  the  estate  is  insol- 
vent, the  rights  of  the  creditors  of  the  testator,  and  the 
creditors  of  the  executors,  will  conflict,  and  the  question 
whether  a  creditor  of  the  one  class  or  the  other  is  to  have 
the  conduct  of  the  administration  proceedings  will  probably 
be  governed  by  the  extent  to  which  the  estate  is  deficient. 
If,  for  example,  the  estate  is  likely  to  be  sufficient  only  to 
pay  the  creditors  of  the  executors,  it  may  be  that  the  con- 
duct of  the  proceedings  will  be  given  to  one  of  them,  but 
if  there  is  likely  to  be  a  surplus  after  satisfying  the  claims  of 
the  creditors  of  the  executors,  the  conduct  of  the  proceedings 
should  be  given  to  a  creditor  of  the  testator  as  having  the 
greater  interest  in  the  administration. 

In  claims  by  creditors  against  the  estate  of  a  dead  man  the 
Court  looks  with  suspicion  upon  a  claim  which  is  supported 
only  by  the  uncorroborated  evidence  of  the  claimant  (q),  but 
there  is  no  rule  of  law  which  precludes  a  claimant  from 
recovering  against  the  estate  of  a  deceased  person  on  his  own 


{p)  Dowse  v.  Gorton,  [1891]  A. 
C.  190. 


(q)  Hill  v.  Wilson,  L.  R  8  Ch. 
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testimony  without  corroboration,  although  the  Court  will  in 
general  require  such  corroboration  (r). 

It  has  .been  shown,  in  a  previous  part  of  this  work  (s),  Set-off. 
under  wThat  circumstances  an  executor  may  retain  a  legacy, 
by  way  of  set-off  against  a  debt  due  from  the  legatee  to  the 
testator  (t).  But  the  executor  cannot  set  off,  against  a 
demand  upon  him  as  executor,  a  debt  due  to  him  indi- 
vidually (»). 

The  usual  form  of  relief  now  given  by  the  Chancery  Divi-  Meaning  of 
sion  against  an  executor  or  administrator  is  to  compel  him  to  tioan  ^tion : " 
properly  account  for  the  assets  of  his  testator  or  intestate, 
and  to  see  that  these  assets  are  properly  distributed  amongst 
the  persons  entitled  to  them,  namely,  first,  the  creditors  of 
the  deceased,  and,  secondly,  the  beneficiaries  under  the  Will 
or  the  persons  entitled  under  the  intestacy. 

An  administration  action,  like  other  actions,  can  usually  be  how 
commenced  by  the  issue  of  a  wTrit  of  summons,  but  the  Rules  m 
of  the  Supreme  Court,  1883,  provide  that,  in  some  cases, 
creditors  or  beneficiaries  can  commence  proceedings  against 
executors  or  administrators  by  originating  summons,  and  in 
such  proceedings  obtain  fall  or  partial  administration  of  the 
dead  man's  estate. 

Rules  3  and  4  of  Ord.  LV.  of  the  Rules  of  the   Supreme  originating 

summons. 

(r)  Re  Hodgson,  31  Ch.  D.  177.  probate  action  against  the  legacies, 

See  also  Re  Farman,  57  L.  J.  Ch.  notwithstanding  the  incumbrances. 

637,639.     See  ante,  pp.  1658, 1659.  But  see  Re  Harrald,  52  L.  J.  Ch. 

(s)  Ante,   p.   1171    et   seq.      See  436. 
also  Richards  v.  Richards,  9  Price,  (u)  Whitaker    v.    Rush,    Arabl. 

219.  407.     Medlicot  v.   Bowes,   1   Ves. 

(t)  In  Re  Knapraan,  18  Ch.   D.  Sen.    208.      Gale    v.    Luttrell,    1 

300,    legatees  brought  an    action  Younge   &   Jerv.   180.     Ante,  pp. 

against  the  executor,  seeking   re-  1781,1846.     But  in T.Wood, 

vocation  of  probate.  While  this  2  P.  Wms.  131,  money  lent  and 
action  was  pending  they  mort-  goods  delivered  by  the  executor- 
gaged  their  shares.  They  failed  in  to  the  legatee  were  held  to  be  in 
the  action,  and  were  ordered  to  pay  part  payment,  and  the  Court  said 
costs.  Subsequently  they  brought  that  the  executor,  if  sued  in  equity 
an  action  for  the  administration  of  for  the  legacy,  might  have  insisted 
the  estate.  The  executor  was  held  that  the  legatee  had  received  so 
entitled  to  set-off  the  costs  in  the  much  of  it  by  money  and  goods. 
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Court,  1883,  dealing  with  originating  summonses,  will  be 
found  set  out  in  the  chapter  on  remedies  for  an  executor  in 
equity  (v). 

A  creditor  is  entitled  to  obtain  an  order  for  administration 
upon  an  originating  summons,  where  the  dispute  as  to  his 
debt  depends  on  a  question  of  law,  but  not  where  his  debt 
depends  on  disputed  facts  (x) ;  in  the  latter  case,  he  should 
commence  proceedings  by  writ  of  summons. 

Ord.  LV.  r.  4,  only  authorizes  an  administration  summons 
to  be  taken  out  by  a  creditor  against  executors,  adminis- 
trators, and  trustees,  and  an  originating  summons  taken  out 
by  a  creditor  against  an  executor  before  administration  is 
entirely  bad  (//). 

An  annuitant  whose  annuity  is  not  in  arrear,  is  not  a 
creditor,  and  cannot  apply  for  administration  of  the  estate  of 
the  deceased,  even  although  the  estate  of  the  deceased  is  not 
sufficient  to  pay  the  estimated  value  of  the  annuity  as  well  as 
the  other  debts  and  liabilities  (z). 

There  is  only  jurisdiction  on  an  originating  summons  to 
decide  such  matters  as  could  have  been  decided  in  an 
administration  suit,  as,  for  instance,  points  relating  to  the 
administration  of  the  estate  and  questions  between  executors 
and  legatees,  there  is  no  jurisdiction  on  such  a  summons  to 
decide  questions  as  against  persons  claiming  adversely  to  the 
estate  {a),  or  questions  as  to  legal  devises  or  between  legal 
devisees  (b). 

Unless  the  objection  to  the  want  of  jurisdiction  is  taken  in 
the  Court  below,  it  appears  that  the  Court  of  Appeal  will  not 
entertain  the  objection  (c),  and  the  objection  must  be  taken 
in  chambers  or  the  defendant  will  not  be  allowed  his  costs  of 
the  adjournment  into  Court  (d). 


(r)  See  ante,  pp.  1806,  1808. 

(a:)  Re  Powers,  30  Ch.  D.  291. 

(//)  lie  Leask,  \V.  N.  1891,  p. 
159. 

(z)  Re  Hargreaves,  44  Ch.  D. 
236. 

(a)  Re  Royle,  43  Ch.  D.  18.     Re 


Bridge,   56   L.    J.    Ch.    779.     Re 
Gladstone,  W.  N.  1888,  p.  185. 

(b)  Re   Carlyon,   56   L.   J.   Ch. 
219.     Re  Davies,  38  Ch.  D.  210. 

(c)  Re  Turcan,  58  L.  J.  Ch.  101. 

(d)  Re  Davies,  supra. 
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It  is  questionable  whether  an  originating  summons  is  a 
proper  proceeding  on  which  to  raise  a  question  of  breach  of 
trust  against  trustees  («). 

An  originating  summons  should  not  be  taken  out  to  obtain  Determining  a 

°  °  disputed  debt 

payment  of  a  disputed  debt  where  the  dispute  turns  on  a  on  originating 

-i  ^  i  summons. 

matter  of  fact,  but  when  the  question  depends  merely  on  a 
question  of  law,  it  will  be  decided  on  an  application  by 
originating  summons  without  putting  the  parties  to  another 
proceeding  (/). 

Notice  should  be  given  of  intention  to  raise,  on  the  hearing  Notice  of 

...  .         .        a  „  intention  to 

oi  the  summons,  any  question  arising  under  the  ktatute  oi  rajse  statute 

Frauds  (g).     The  notice  should  be  given  by  letter  or  affi-  of  Frauds> 

davit. 

In  order  to  prevent  inconvenient  preference  in  the  adminis-  Practice  in  an 

.  _     .       .        _  -1-1     administration 

tration  of  the   assets,  as  well  as  to   avoid  the  burden  which  acti0n. 

several  suits  by  several  creditors  could  not   fail  to  bring  on 

the    fund    to    be    administered,    a    Court    of  Equity  always 

allowed  a  creditor  to  sue  on  behalf  of  himself  and  the  other 

creditors    of  the    deceased,  and    has    thereupon    directed  a 

general  account  of  the  estate  and  debts  to  be  taken  against 

the  executor  or  administrator  (//),  or,  if  assets  were  admitted,   A  creditor's 

'  action. 

and  the  debt  admitted  or  proved,  has  made  an  immediate 
decree  for  payment  (i). 

Upon  the  same  principle  a  legatee  has  always  been  per-  A  legatee's 
mitted  to  sue  on  behalf  of  himself  and  other  legatees :  and, 
even  under  the  old  practice,  a  bill  has  been  admitted  by  a 

(e)  Kekewich,  J.,  in  Re  Weall,  such  a  suit :  Whitmore  v.  Oxbor- 

37  W.  R.  779.     But  see  Ann.  Pr.  row,  2  Y.  &  Coll.  Ch.  C.  13  :  And 

1893,  p.  919.     See  also  Re  Giles,  so  may  a  claimant  under  a  volun- 

43  Ch.  D.  391.  tary  covenant :  Watson  v.  Parker, 

(/)  Re  Powers,  30  Ch.  D.  291.  6  Beav.  283,  note  (n).  After  a 
See  Orel.  LV.  r.  3,  set  out  in  the  decree  in  the  suit,  the  executor 
chapter  on  Remedies  for  an  Exe-  cannot  do  any  act  to  affect  the  re- 
altor in  Equity,  p.  1806.  lative  rights  of  creditors  :  By  Sir 

((/)  Re  Shearman,  2  Times  Rep.  John  Leach,  M.  R.,  in  Shewen  v. 

236.  Vandenhorst,  2  Russ.  &  M.  75.     1 

(h)  Mitf.  PI.  193,  5th  edit.     A  Russ.  &  M.  347,  S.  C. 

creditor  having  debitum  in  prcesenti  (i)  Woodgate  v.  Field,  2  Hare, 

solvendum  in  futuro  may  maintain  211. 

W.E. — VOL.    II.  3    T 
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person  claiming  under  a  general  description  on  behalf  of 
himself  and  the  other  persons  equally  entitled  under  the 
same  description  (/.). 

Creditors,  legatees  (whether  specific,  pecuniary,  or  residu- 
ary), devisees  (whether  in  trust  or  otherwise),  heirs  at  law  or 
next  of  kin,  can  bring  actions  against  executors  or  adminis- 
trators in  the  County  Court  for  an  account  or  administration. 

The  jurisdiction  of  the  County  Court  is,  for  this  purpose, 
limited  to  cases,  in  which  the  personal  or  real,  or  personal  and 
real  estate,  against  or  for  an  account  or  administration  of 
which  the  demand  may  be  made  does  not  exceed  in  amount 
or  value  the  sum  of  500/.  (I). 

The  County  Court  has  also  jurisdiction  in  claims  for  the 
execution  of  trusts,  in  which  the  trust  estate  or  fund  does 
not  exceed  in  amount  or  value  5001.  (m). 

The  Chancery  Division  has  concurrent  jurisdiction  in  the 
above  matters  with  the  County  Court.  Where  an  action  is 
commenced  in  the  Chancery  Division  which  might  have  been 
commenced  in  the  County  Court,  any  of  the  parties  can  apply 
for  its  transfer  to  the  County  Court,  and  the  Judge  has  power 
on  such  an  application,  or  without  such  an  application,  to 
make  an  order  transferring  the  action  to  the  County  Court, 
and  thereupon  the  action  proceeds  in  the  County  Court  as  if 
originally  brought  there  (»).  It  has  not  been  the  practice  to 
make  such  an  order  of  transfer  without  special  reason  (o) . 

Where  administration  of  personal  estate  only  is  sought, 
a  creditor  suing  need  not  state  himself  as  suing  on  behalf  of 


(k)  Mitf.  Plead.  169,  4th  edit. 
The  legatee  of  an  annuity  charged 
upon  residue  is  entitled  to  ad- 
minister :  Wollaston  v.  Wollaston, 
7  Ch.  D.  58. 

(I)  51  &  52  Vict.  c.  43,  s.  67, 
sub-s.  1. 

(m)  51  &  52  Vict,  c.  43,  s.  67, 
sub-s.  2.  In  general  the  action 
must  be  commenced  in  the  Court 
within  the  district  of  which  any  of 
the  defendants  dwell  or  carry  on 


business,  or  live  in,  or  in  the 
Court  of  the  district  in  which  the 
defendants  or  one  of  them  dwell 
or  carried  on  business  at  any  time 
within  six  calendar  months  next 
before  the  commencement  of  the 
action  :  51  &  52  Vict.  c.  43,  s.  74, 
and  Ann.  County  Courts  Practice, 
1893,  pp.  68,  538. 

(n)  51  &  52  Vict.  c.  43,  s.  69. 

(o)  Picard  v.  Hine,  18  L.  T.  704. 


Ch.  ii.]  Administrators  in  Equity.  1907 

himself  and  all  the  other  creditors  of  the  deceased  (p),  and 
the  late  Master  of  the  Rolls  said  it  was  no  longer  the 
practice  to  sue  in  such  form  (q)  ;  but  there  is  nothing  in  the 
Rules  of  the  Supreme  Court  to  prevent  such  a  form  of  action 
from  being  adopted,  and  in  practice  the  plaintiff  very  often 
sues  in  that  form.  A  creditor  who  sues  on  behalf  of  himself 
and  all  oilier  the  creditors  is  entitled,  where  the  estate  proves 
insufficient  for  payment  of  debts,  to  costs,  as  between  solicitor 
and  client  (r),  and  until  it  is  decided  that  the  use  of  the 
words  is  immaterial,  it  will  be  wise  where  a  creditor  is 
suing  to  use  this  particular  form  of  words. 

"If  a  creditor  files  a  bill  on  behalf  of  himself  and  all  the  Right  of 

.  tit       creditor  suing 

other  creditors,  and  it  turns  out   that  the  estate  applicable  0n  behalf  of 
to  the  payment  of   debts  is  insufficient,  the  estate  belongs  ot™^  creditors 
to  the  creditors  exclusively ;  and,  therefore,  if  a  creditor  has,  t0  C0Rts  : 
for  the  benefit  of  all  the  other  creditors,  instituted  a  suit, 
in  which  he  has  recovered  a  fund,  it  is  extremely  unreason- 
able  that    the    fund   which   would   be  divisible    among  the 
creditors  pro   rata,   should  be  applied  in  payment  of  debts 
without  recouping    that    creditor  what  he  has  properly  ex- 
pended   in    recovering    the  fund,  and  he  is  clearly  entitled 
to   his    costs    as    between    solicitor    and    client,  and  not  as 
between  party  and  party  only  "  (s). 

It  is  sufficient,  if  it  appears  from  the  statement  of  claim, 
that  the  creditor  sues  on  behalf  of  all  other  creditors,  although 
it  does  not  appear  on  the  writ,  and  the  writ  need  not  be 
amended  (t). 

The   rule  applies  equally  to  the  case  of  a  creditor  who  or  wliere  he 

.  ...  obtains  conduct 

obtains  the  conduct  of  an  action  originally  commenced  by  a  of  action, 
legatee  or  next  of  kin  (//) . 

(p)  Bray  v.  Tofield,  18  Ch.  D.  v.  Jones,  1   Dr.  &  Sm.  134,  136. 

554.     Be  Blount,  27  W.  R.  865.  Cited  and  approved  of  by  Kay,  J., 

(q)  In  Bray  •*;.  Tofield,  supra.  in  Re  McRea,  32  Ch.  D.  613,  615. 

(r)  Re   Bichardson,    14   Ch.   D.  (t)  Eyre  v.  Cox,  24  W.  R.  137. 

611.      Re    McRea,     32     Ch.     D.  («)  Re   Richardson,    14   Ch.  D. 

613.  611. 


(s)  Kindersley,  V.-C,  in  Thomas 
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Creditor  must        Where  a  creditor  sues  for  administration  of  the  real  and 

therfirun^16  personal  estate  of  a  testator  or  intestate,  and   there  is  no 

devised  real       devise  of  the  real  estate  to  trustees  with  power  to  sell  and 

give  receipts,  it  appears  that  the  writ  must  he  indorsed  with 

a  claim  by  the  plaintiff  "  on  behalf  of  himself  and  all  other 

creditors  "  (x). 

Staying  pro-  There  is  nothing  to  prevent  other   creditors  or  legatees 

another5 action,   from  instituting  a  second  action  for  administration  ;  and  as  it 

is  possible  that,  before  the  order,  the  litigating  creditor  may 

stop  his  action,  the    Court   permits   the   actions  to   go  on 

together  until  a  decree  in  one  of  them  is  obtained  (y).     So, 

also,  in  the  case  of  several  persons  claiming  under  the  same 

general  description.     And  when  the    usual  order  has  been 

obtained  in  one  of  such  actions,  if  another  action  is  instituted, 

praying  no  further  relief  than  might  be  had  in  the  former 

action,  the  parties  to   such  former  action  ought  to   apply  to 

have  the  proceedings   in  the  latter  action   transferred  to  the 

Judge  in  whose  Court  the  proceedings  under  the  decree  are 

pending,  and  to  have  the  second  action   stayed  by  him  (z) ; 

otherwise  the  costs  of  it  may  be  dealt  with  as  costs  in  their 

action  (a). 

Question  on  On  the  application  to  stay  the  proceedings,  the  question  is, 

stay.  *  '    whether  the  action  which  is  sought  to  be  stayed  asks  something 

more  than  could  be  obtained  under  the  existing  order  (aa). 

(./)  Re   Boyle,   5   Ch.    D.    540.  Palatine  Court,  see  Re  Williams, 

See  also  Re  Vincent,  26  W.  B.  94.  W.  N.  18S2,  p.  6.     Townsend  v. 

(y)  Woodgate  v.  Field,  2  Hare,  Townsend,  23  Ch.  D.  100.  Wynne 

211,    214.     As     to    staying    pro-  v.  Hughe?,  26  Beav.  377.    Re  Long- 

ceedings   in  the    other   suits,   see  dendale  Cotton  Co.,  8  Ch.  D.  150. 
Hawkes  v.  Barrett,  5   Madd.  17.  (a)  Therry  v.  Henderson,  1  Y.  & 

Turner  v.   Dorgan,  12   Sim.  504.  C.  Ch.  C.  481. 
Beid  v.  Territt,  1  Coll.  1.     Dryden  (aa)  Bighy     v.     Strangways,    2 

r.  Foster,  6  Beav.  146.     Frowd  v.  Phill.    Ch.     C.    175.      Bump     r. 

Baker,  4  Beav.  76.     Portarlington  Greenhill,  20  Beav.  512.    Plunkett 

r.   Darner,   2   Phill.   Ch.    C.    262.  v.  Lewis,  11  Sim.  379.     See  also 

Duffort  v.  Arrowsmith,  7  De  G.  Suisse  v.    Lowther,  2    Hare,  424. 

It  &  G.  434.     Harris  r.  Gandy,  1  Gwyer  v.  Peterson,  26   Beav.  83. 

De  G.  F.  &  J.  13.  Hoskins   v.  Campbell,    2    Hemm. 

(z)  As  to   applications    to    stay  &  Miller,  42.     Belcher  v.  Belcher 

where  one  of  the  actions  is  in  the  2  Dr.  &  Sm.  444. 
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As,  for  instance,  where  more  complete  and  beneficial  relief 
is  sought  or  can  be  obtained  in  the  second  suit  (b),  or  further 
questions  raised,  such  as  wilful  default  or  breaches  of  trust  (c). 
Even  where  the  second  suit  goes  further  than  the  first,  pro- 
ceedings in  the  second  action  have  been  stayed  on  the  executor 
or  administrator  undertaking  not  to  object  to  any  additions 
to  the  decree  in  the  first  action  which  the  Judge  may  think 
fit  to  add  in  chambers  (d). 

The   ordinary  practice  is  to  allow  the  action  in  which  a  General  prac- 
decree  has  first  been  obtained  to  proceed  and  to  stay  the  other 
action  (e). 

If  the  decree  has  been  "  snapped,"  or  unfairly  obtained  (/),   "Where  the 

.  ,  .  decree  has  been 

or  the  action  in  which  it  was  obtained  improperly  instituted  (g),  wrongly 

the  Court  will  either  not  stay  the  other  action  or  will  give  the  °   ame  ' 
conduct  of  the  action  in  which  the  decree  has  been  made,  to 
the  plaintiff  in  the  other  action  (h). 

Where  the  first  action  is  stayed  because  a  decree  has  been  Conduct  of  the 
made  in  a  later  action,  the  conduct  of  the  second  action  will 
usually  be  given  to  the  plaintiff  in  the  first  action  (?)  ;  it 
makes  no  difference  in  this  respect,  that  one  of  the  actions  is 
in  the  Palatine  Court  (k).  The  Court  will,  of  course,  depart 
from  this  rule,  on  the  ground  of  the  special  circumstances  of 
the  case ;  for  instance,  where  the  Court  comes  to  the  conclu- 
sion that  the  object  of  the  plaintiff  in  the  first  action  is  not 
the  bond  fide  administration  of  the  estate  (I). 

(b)  Ee   McRae,   25  Ch.    D.    16.      J.  13. 

Bulgen  v.  Sage,  3  M.  &  Cr.  683.  (g)  Frost  v.  Ward,  2  D.  J.  &  S. 

Taylor  v.  Southgate,  4  M.  &  Cr.  70. 

203.     Underwood  v.  Jee,  1  Mac.  &  (/()  Rhodes  v.  Barret,  L.  R.  12 

G.  276.    Pickford  v.  Hunter,  5  Sim.  Eq.  479. 

122.  (t)  Zambaco  v.  Cassavelli,  L.  R. 

(c)  Zambaco  v.  Cassavelli,  L.  R.  11  Eq.  439.  Kenyon  v.  Kenyon,  35 
11  Eq.  439.  Beav.  300.     Belcher  v.  Belcher,  2 

(d)  Gwyer  v.  Peterson,  26  Beav.  Dr.  &  Sm.  444.     Frost  v.  Frost,  2 
83.    Matthews  r.  Palmer,  11  AY.  R,  D.  J.  &  S.  70. 

610.     Van   Bunan   v.  Piffard,    13  (Jfc)  Ee   Swire,  21    Ch.    D.    647. 

W.  R.  425.  Townsend  v.  Townsend,  23  Ch.  D. 

(e)  Seton,  5th  edit.  705.  100. 

(/)  Harris  r.  Gaudy,  1  D.  F.  &  (/)  Ee  Swire,  srqira. 
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Iu  some  cases  the  first  action  will  be  partially  stayed,  and 
liberty  given  to  the  plaintiff  in  the  first  action  to  prove  in  the 
second  action  for  what  he  may  eventually  establish  in  the 
first  (//?). 

Where  an  order  has  been  made  by  any  Judge  of  the  Chan- 
cery Division,  for  the  administration  of  the  assets  of  any 
testator  or  intestate,  the  Judge  in  whose  Court  such  ad- 
ministration is  pending  has  power,  without  any  further 
consent,  to  transfer  to  himself  any  cause  or  matter  pending 
in  any  other  Court  or  Division,  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator  or 
intestate  (n).  In  dealing  with  a  creditor's  action,  when 
transferred  to  him,  he  will  be  governed  by  the  same  prin- 
ciples as  formerly  governed  the  Court  in  staying  proceed- 
ings in  such  actions. 

The  application  for  transfer  of  an  action  brought  or  con- 
tinued against  an  executor  or  administrator,  after  an  adminis- 
tration order,  can  be  made  ex  parte  by  any  party  to  either 
action  (o).  It  must  be  made  to  the  Judge  who  made  the 
administration  order  (p). 

This  power  of  transfer  takes  the  place  of  the  old  practice, 
which  was,  after  a  decree  for  administration  had  been  made, 
for  the  Judge  of  the  Court  of  Chancery  making  the  adminis- 
tration decree,  to  restrain  proceedings  against  the  executor  or 
administrator  by  creditors  by  granting  injunctions  against 
such  other  creditors. 

The  action  to  be  transferred  must  be  one  brought  against  the 
executor  qua  executor,  and  not  one  for  which  the  executor  is 
personally  liable  (q). 

The  old  practice  was  that  a  plaintiff  at  law  was  entitled, 
unless  his  claim  proved  unfounded  (r),   upon   the   injunction 


(in)  Dryden  /'.  Foster,  6  Beav. 
146.  Re  Smith's  Estate,  33  L.  T. 
N.  S.  804.  Crowe  v.  Russell,  4  C. 
P.  D.  186. 

{n)  R.  S.  C.  1883,  Ord.  XLIX. 
r.  5.  For  transfer  in  other  cases, 
see  Ord.  XLIX. 


(o)  Ann.  Pr.  1893,  p.  834. 

(p)  R.  S.  C.  1883,  Ord.  XLIX. 
r.  5. 

(q)  Chapman  v.  Mason,  40  L.  T. 
X.  S.  678.  See  also  Re  Timms,  26 
W.  R.  692. 

(>•)  King  v.  King,  34  Beav.  10. 
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being  granted,  to  his  costs  of  the  action  up  to  the  time 
when  he  had  notice  of  the  decree  (s).  And  if  the  creditor 
commenced  his  action  at  law  before  bill  filed,  and  then  dis- 
continued it,  and  came  in  under  the  decree,  he  would  be 
entitled  to  prove  his  costs  at  law,  in  addition  to  his  debt(t). 
He  was  also  entitled  to  the  costs  of  the  motion  to  restrain 
him  from  suing  at  law  («).  But  he  was  not  allowed  the  costs 
of  further  proceedings  at  law  after  actual  notice  of  the 
decree  (x),  nor  in  such  case  his  costs  of  the  motion  to  restrain 
his  proceedings  (y).  If,  however,  the  executor  took  any  steps 
in  the  action  after  the  plaintiff  at  law  had  notice  of  the  decree, 
the  latter  would  be  allowed  all  his  costs  at  law  and  also  those 
of  the  motion  for  the  injunction  (z).  The  practice  is  now  sub- 
stantially the  same  as  before  the  Judicature  Acts  (a). 

With  respect   to   the    time  within   which    the   injunction  ^J^ 
should  be   applied   for,    it   was     observed   by   Lord    Lynd- 
hurst  (b),  that  any  delay  in  the  application  before  judgment 


(s)  Dyer  v.  Kearsley,  2  Meriv. 
483,  note  to  Terrewest  v.  Feather- 
by.  Paxton  v.  Douglas,  8  Ves. 
520.  Ratcliffe  v.  Winch,  16  Beav. 
576.  In  Drewry  v.  Thacker,  3 
Swanst.  541,  Lord  Eldon  said  that 
the  usual  form  in  which  the  order 
for  the  injunction  was  drawn  (i.e., 
"on  payment  of  costs")  was  im- 
proper ;  inasmuch  as  the  parties 
entitled  to  the  injunction,  if  they 
were  required  to  pay  costs  as  a 
preliminary,  might,  from  the 
situation  of  the  assets,  be  unable 
to  obtain  it  in  time. 

(t)  Goate  v.  Fryer,  3  Bro.  Chanc. 
Cas.  23. 

(w)  Jones  v.  Jones,  5  Sim.  678. 
But  see  Anon.  2  Sim.  &  Stu.  424. 

(,r)  Paxton  v.  Douglas,  8  Ves. 
521.  Curre  v.  Bowyer,  3  Madd. 
456.  Jones  v.  Brain,  2  Y.  &  Coll. 
Ch.  C.  170. 

(y)  Curre    v.  Bowyer,  3  Madd. 


456.  Jones  v.  Brain,  2  Y.  &  Coll. 
Ch.  C.  170.  See  Hay  ward  v.  Con- 
stable, 2  Younge  &  Coll.  43.  Moore 
v.  Prior,  ibid.  375.  He  may  be 
ordered  to  pay  these  costs,  if,  after 
bringing  in  his  claim  under  the 
decree,  he  proceeds  with  his  own 
suit :  Beauchamp  v.  Lord  Huntley, 
Jacob,  546.  Gardner  v.  Garrett, 
20  Beav.  469  :  notwithstanding 
the  suit  be  in  a  foreign  Court : 
Graham  v.  Maxwell,  1  Mac.  &  G. 
71.  He  may  set  off  such  costs 
against  his  costs  incurred  before 
notice  of  the  decree  :  20  Beav. 
469. 

(z)  Turner  v.  Connor,  15  Sim. 
630. 

(a)  See  R.  S.  C.  Ord.  XLIX. 
r.  5.  Morgan  &  Wurtzburg  on 
Costs,  2nd  edit.  p.  192.  Dan.  Ch. 
Pr.  6th  edit.  p.  1947. 

(b)  Rouse  v.  Jones,  1  Phill.  Ch. 
C.  464. 
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would,  iu  most  cases,  properly  resolve  itself  into  a  mere  ques- 
tion of  costs. 

By  sec.  125,  sub-s.  4,  of  the  Bankruptcy  Act,  1883,  where 
proceedings  have  been  commenced  in  any  Court  for  the 
administration  of  the  estate  of  a  deceased  debtor,  such  Court 
can,  on  proof  that  the  estate  is  insolvent,  transfer  the  pro- 
ceedings to  the  Court  of  Bankruptcy. 

The  transfer  can  be  made  either  on  the  application  of  a 
creditor  (c),  or  without  any  such  application  (J). 

A  creditor  before  applying  for  the  transfer  of  an  insolvent 
estate  into  bankruptcy  must  have  proved  his  debt  (c). 

The  transfer  can  be  ordered  after  a  judgment  for  adminis- 
tration has  been  made  (/). 

The  exercise  of  this  power  of  transfer  is  discretionary  (g), 
and  the  mere  fact  that  the  executor  has  a  right  of  retainer 
and  a  liberty  not  to  plead  the  Statute  of  Limitations  to  a 
debt,  which  rights  would  be  recognized  in  the  Chancery  Divi- 
sion, but  might  be  taken  away  by  a  transfer  to  the  Court  of 
Bankruptcy,  is  not  a  ground  for  the  transfer  (/i). 

An  estate  cannot  be  administered  in  a  Court  of  Equity  in 
the  absence  of  a  personal  representative  (/).  And,  conse- 
quently, if  it  appear  that  the  Court  cannot  give  the  plaintiff 
the  relief  which  he  asks  without  an  administration  of  the 
estate,  there  must  be  a  personal  representative  of  it  before 
the  Court  (/>•).  Accordingly,  on  a  demurrer  to  a  bill  seeking 
payment  of  a  legacy  out  of  assets  come  to  the  hands  of  the 


(c)  46  &  47  Vict.  c.  52,  s.  125, 
sub-s.  4. 

(d)  53  &  54  Vict.  c.  71,  s.  21, 
sub-s.  2  (Bankruptcy  Act,  1890). 

(e)  Re  Weaver,  29  Ch.  D.  236. 
(/)  Re   York,   33   Ch.    D.   233. 

Senhouse  v.  Mawson,  52  L.  T.  N. 
S.  7-15.  Re  Briggs,  7  Times  Eep. 
572. 

(g)  Re  Baker,  44  Ch.  D.  262. 
Re  Weaver,  29  Ch.  D.  236. 

(h)  Re   Baker,   supra.     But   see 


Re  York,  36  Ch.  D.  233. 

(i)  Lowry  v.  Fulton,  9  Sim. 
104.  Dowdeswell  v.  Dowdeswell, 
9  Ch.  D.  294. 

(k)  Penny  v.  Watts,  2  Phill. 
Ch.  C.  153."  Cary  v.  Hills,  L.  R. 
15  Eq.  79.  Rowsell  v.  Morris,  L.  R. 
17  Eq.  2().  But  see  contra,  Bayner 
v.  Koehler,  L.  R.  14  Eq.  262.  Coote 
v.  Whittington,  L.  R.  16  Eq.  536. 
Re  Lovett,  3  C.  D.  193. 
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defendant,  who  was  the  husband  of  the  sole  executrix 
deceased,  it  was  held  by  Lord  Cottenhani,  C,  that  an  alle- 
gation that  all  the  testator's  debts  and  the  other  legacies 
bequeathed  by  his  Will  had  been  paid,  and  that  there  were 
assets  ultra  in  the  hands  of  the  defendant  to  satisfy  the 
plaintiff's  demand,  was  not  sufficient  to  dispense  with  the 
presence  of  a  personal  representative  of  the  testator,  the 
allegation  being  one  which,  even  if  admitted  by  the  defen- 
dant, the  Court  would  not  take  his  word  for  (I). 

In  Glass  v.  Oxenham  (in),  it  was  held  that  if  a  bill  were 
brought  against  an  executor,  during  whose  infancy  the  Will 
appointed  an  executor  durante  minore  cetate,  the  latter  must 
be  made  a  party,  unless  the  former  had  received  all  the 
testator's  personal  estate  from  the  hands  of  the  temporary 
executor,  upon  an  account  between  them. 

It  seems  to  be  established,  that  in  an  action  for  a  general   Where  the 

c    ,  I  n  t  i  ,i  i    executor  of  a 

account    of    the    assets  ol    a  deceased  person,   the   personal  deceased  per- 

representative     of    his    former     representative    is     properly  sonal  rePre- 
*  l  j.      r       -     sentative  is  a 

joined  as  a  co-defendant  with  his  continuing  or  present  necessary 
personal  representative.  In  Holland  v.  Prior  (n),  it  was 
held,  by  Lord  Brougham,  overruling  the  decision  of  Sir 
L.  Shadwell,  V.-C.,  that  the  executor  of  an  administratrix, 
who  had  received  assets  of  her  intestate,  might  and  ought  to 
be  made  a  defendant  in  a  suit  instituted  by  a  creditor  of  the 
intestate.  And  in  Hall  v.  Austin  (o),  Knight  Bruce,  V.-C, 
appears  to  have  acceded  to  the  proposition  that,  as  a  general 
rule,  where  there  are  several  executors  who  have  acted  and 
one  of  them  dies  before  any  suit  is  instituted,  a  person  inte- 
rested in  the  administration  of  the  estate  cannot  file  a  bill  for 
the  general  administration  of  the  estate,  making  the  surviving 
executors  alone  parties. 

It  is  necessary  to  join  the  representative  of  a  deceased  exe-  The  repre- 
sentative of  a 

(/)  Penny  v.  Watts,  2  Phill.  Ch.  (o)  2  Coll.  570.     See  also  Cop- 

C.  149.  pard  v.  Allen,  2  D.  J.  &  S.  173. 

(m)  2  Atk.  121.  But  see  Masters  v.  Barnes,  2  Y.  & 

(n)  1  Mylne  &  K.  237.    See  also  C.  Ch.  C.  616. 
Hall  v.  Austin,  2  Coll.  570. 
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cutor  if  a  general  account  of  the  trust  estate,  on  the  footing  of 
•wilful  neglect  and  default,  is  required  (/;>). 

The  representative  of  a  deceased  executor  need  not  be 
joined  in  an  administration  action,  if  it  is  not  sought  to 
charge  the  estate  of  the  deceased  executor  (q),  or  if  an 
account  is  waived  as  against  his  estate  (r).  The  old  form 
of  pleading,  where  the  representatives  of  a  deceased  executor 
were  not  joined,  was  to  allege  that  the  deceased  executor,  or 
his  representative,  had  duly  accounted  to  the  surviving  exe- 
cutors (s)  ;  but  such  an  allegation  appears  to  have  been 
unnecessary  (t),  and  under  the  present  procedure,  as  the  bulk 
of  administrations  are  without  pleadings,  there  would  be 
no  opportunity  of  making  such  an  allegation. 

The  administrator  of  a  deceased  executor  does  not  suffi- 
ciently represent  the  estate  of  which  his  intestate  was  executor 
for  the  purpose  of  making  an  administration  decree  (u),  and 
the  better  opinion  seems  to  be  that  an  executor  de  son  tort 
alone  is  not  sufficient  (x). 

If,  indeed,  an  executor  or  administrator  has  so  dealt  with 
a  fund,  that  by  reason  of  such  dealing  it  has  ceased  to  bear 
the  character  of  a  legacy  or  share  of  residue,  and  has  assumed 
the  character  of  a  trust-fund,  in  a  sense  different  from  that  in 
which  the  executor  or  administrator  held  it, — if  it  has  been 
taken  out  of  the  estate  of  the  testator,  and  appropriated  to,  or 
made  the  property  of,  the  cestui  que  trust, — it  may  not  be 
necessary  that  the  cestui  que  trust  should  bring  before  the 
Court  the  personal  representative  of  the  testator  in  a  suit  to 
recover  that  part  of  the  estate  (//). 


(p)  Coppard  v.  Allen,  2  D.  J.  & 
S.  173. 

(q)  For  form  of  such  a  decree, 
see  Seton,  4th  edit.  p.  881. 

(r)  Masters  v.  Barnes,  2  Y.  &  C. 
Oh.  C.  616. 

(s)  Adams  v.  Barry,  2  Y.  &  C. 
Ch.  C.  167. 

(0  Wilson  r.  Todd,  1  My.  &  Cr. 
42. 


(tt)  Barber  v.  Walker,  15  W.  R. 
728. 

(x)  Rowsell  v.  Morris,  L.  B.  17 
Eq.  20.  But  see  contra,  Re  Lovett, 
3  Ch.  D.  198.  Bayner  v.  Koehler, 
L.  B.  14  Eq.  262.  Coote  v.  Whit- 
tington,  L.  R.  16  Eq.  534.  Blewitt 
v.  Blewitt,  Yo.  541. 

(?/)  Bond  v.  Graham,  1  Hare, 
482,    484.      See    also    Arthur    v. 
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There  has  already  been  occasion  to  point  out  that  in  cases  Foreign 
where  the  executor  or  administrator  is  required  to  be  made  a 
party,  it  is  not  sufficient  that  he  is  such  by  the  appointment 
and  authority  of  a  foreign  government ;  but  he  must  obtain 
his  right  to  represent  the  estate  from  the  Probate  Court  in 
this  country  {z). 

Where  there  is  no  general  personal  representative,  but  a  Administrator 
special  representative  limited  to  the  subject  of  the  suit  has  sufficient. 
been  appointed  by  the  Probate  Court,  the  limited  adminis- 
trator does  not  sufficiently  represent  the  estate  of  the  deceased 
where  a  general  administration  is  required  (a). 

After  the  usual  administration  judgment  or  order,  every  Until  decree 
creditor  has  an   interest   in  the   suit  (b),  and  is   in  a   sense,  domirms  litis. 
deemed  to  be  before  the   Court ;  yet,  until  such  order,  the 
plaintiff  is  dominus  litis,  so  that  he  may  deal  with  the  action 
as  he  pleases  ;  and  he  may  settle  the  matter  with  the  execu- 


Hughes,  4  Beav.  506,  and  Lord 
Cottenham's  judgment  in  Penny 
v.  Watts,  2  Phill.  Ch.  C.  15:3,  154. 
But  see  Rayner  v.  Koehler,  L.  R. 
14  Eq.  262.  Coote  v.  Whittington, 
L.  R,  16  Eq.  534. 

(z)  Ante,  p.  296  et  seq.  In  An- 
derson v.  Caunter,  2  M.  &  K.  763, 
A.,  one  of  the  executors  of  the 
Will  of  B.,  who  died  in  India, 
proved  the  Will,  and  possessed 
the  testator's  assets  in  India : 
The  widow  and  executrix  of  A. 
proved  her  husband's  Will,  and 
possessed  his  assets  in  India, 
and  having  afterwards  come  to 
England,  she  was  made  a  party 
to  a  suit  for  the  administration 
of  B.'s  estate  :  And  Sir  J.  Leach, 
M.  R.,  held,  that  it  was  not  neces- 
sary that  an  administrator  of  A.'s 
estate  in  England  should  be  also 
a  party  to  this  suit.  But  see  the 
observations  of  Lord  Cottenham 
on  this  decision  in  Tyler  v.  Bell, 
2  Mylne  &  Cr.  89,  111).     See  also 


Story's  Confl.  of  Laws,  ch.  xiii. 
s.  513,  note  (1),  where  it  is  said 
that  Anderson  v.  Caunter  seems 
not  a  sound  authority.  Maclean 
v.  Dawson,  27  Beav.  21.  Flood  v. 
Patterson,  29  Beav.  295. 

(a)  See  ante,  p.  448,  note  (g). 
Dowdeswell  v.  Dowdeswell,  9 
Ch.  D.  294. 

(b)  See  Sterndale  v.  Hankinson, 
1  Sim.  399,  400.  Cook  v.  Bolton, 
5  Russ.  282.  Brown  v.  Lake,  2 
Coll.  620.  Smith  v.  Guy,  2  Phill. 
Ch.  C.  159.  But  see  Re  Greaves,  18 
Ch.  D.  551.  It  would  appear  that 
under  the  old  practice  only  credi- 
tors whose  debts  were  due  at  the 
death  of  the  testator  were  in  strict- 
ness permitted  to  come  in  under 
the  decree  ;  the  present  practice 
is  to  admit  all  creditors  to  come 
in  whose  debts  have  become  due 
before  the  date  of  the  report  : 
Thomas  v.  Griffith,  2  De  G.  F.  & 
J.  555,  per  Turner,  L.  J. 
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tor,  by  the  latter  paying  the  debt  and  costs  of  the  action,  and 
compromise  the  action  and  relinquish  proceedings  (c).  And 
indeed  the  Court  will  compel  the  creditor  to  accept  payment 
of  his  debt,  when  the  executor  offers  to  pay  it  with  the  costs 
of  the  action  {<!). 

The  general  rule  is,  that,  inasmuch  as  the  executor  or 
administrator  is  the  trustee  and  proper  representative  of  all 
persons  interested  in  the  personal  estate,  and  has  the  duty 
cast  on  him  of  protecting  it  against  improper  demands,  it 
is  not  necessary  or  proper  to  join  either  a  pecuniary  or  a 
residuary  legatee,  or  the  next  of  kin,  as  a  party  to  an  action 
against  the  executor  or  administrator  for  an  account  of  the 
personal  estate,  however  interested  such  persons  may  be  to 
contest  the  demand  which  has  occasioned  the  suit  (e). 
Special  circumstances,  however,  have  been  permitted  to 
justify  the  relaxation  of  this  rule  (/). 

Again,  the  established  rule  is,  that  in  ordinary  cases,  per- 
sons who  have  possessed  themselves  of  the  property  of  the 
deceased,  or  debtors  to  the  estate  generally,  cannot  be  made 
parties  to  an  action  against  the  executor :  For  regularly  there 
can  be  no  action  against  the  debtor  but  by  the  executor,  who 
has  the  right  both  in  law  and  in  equity  :  If  the  executor  be 
solvent  he  may  even  release  a  debtor,  and  neither  a  creditor 
nor  a  residuary  legatee  can  bring  any  action  against  that 
debtor :  There  must  be  collusion  or  insolvency,  or  some 
special  case  :  The  Court  will  interfere,  if  there  is  such 
special  case :  as  collusion  or  insolvency ;  and  then  the 
action  may  be  brought  against  both  the  debtor  and  the 
executor  (g).     And  the  general  principle  on  which  a  debtor 


(c)  Woodgate  v.  Field,  2  Hare, 
213.  Wood  v.  Westall,  1  Younge, 
305. 

(d)  Woodgate  v.  Field,  2  Hare, 
213.  Pemberton  v.  Topham,  1 
Beav.  316.  Holden  v.  Kynaston, 
2  Beav.  204. 

(e)  Brown  v.  Dowthwaite,  1 
Madd.  446. 


(/)  Lord  Hertford  v.  Zichi,  9 
Beav.  11. 

((/)  Newland  v.  Champion,  1 
Ves.  Sen.  105.  Utterson  v.  Mair, 
2  Ves.  95.  Doran  v.  Simpson,  4 
Ves.  651.  Troughton  v.  Binkes, 
6  Ves.  573.  Alsager  v.  Rowley, 
6  Ves.  748.  Beckley  v.  Dorring- 
ton,    cited    by   Lord  Eldon,    ibid. 
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to  the  estate  cannot  be  made  a  defendant  to  an  action  by  a 
creditor  or  residuary  legatee  against  the  executor,  unless 
collusion,  insolvency,  or  some  special  case  be  shown,  has 
been  held  to  apply  equally  to  the  case  of  a  creditor  overpaid 
by  the  executor :  that  is,  if  there  is  no  collusion  or  special 
case,  if  the  executor  is  not  insolvent,  he  stands  the  middle 
man,  responsible  for  the  property  misapplied  by  paying  a  man 
as  a  creditor  who  was  not  a  creditor,  as  in  the  other  case  for 
the  property  outstanding  in  a  debtor  (h). 

But  this  rule  has  been  relaxed  in  the  case   of  surviving  Surviving 

••nil  partners  of 

partners  of  the  deceased :  whom  it  is  allowable  to  make  deceased, 
parties  with  the  executor  :  in  order,  it  is  said,  that  the  plain- 
tiff may  have  an  account  of  the  personal  estate  entire  (?')• 
Accordingly,  in  Bowsher  v.  Watkins  (k),  it  was  held  by 
Sir  John  Leach,  M.  R.,  that  residuary  legatees  might  main- 
tain a  bill  for  an  account  against  the  executor  and  the  sur- 
viving partner  of  the  testator,  although  collusion  between 
the  executor  and  the  surviving  partner  was  neither  charged 
nor  proved  (l).     But  upon  the  examination    of   the    autho- 

749.      Benfield    v.    Solomons,    9  Ves.    Sen.    106,   by   Lord    Hard- 

Ves.    86.     Burroughs     v.     Elton,  wicke. 

11  Ves.  29.     Consett  v.  Bell,  1  Y.  (k)  1  Russ.  &  M.  277. 

&  Coll.  Ch.  C.  569.     Lancaster  v.  (I)  His  Honor,  in  the  previous 

Evors,  4  Beav.  158.     Baddeley  v.  case  of  Gedge  v.  Traill,  1  Russ.  & 

Curwen,  2   Coll.   151.     Barker  v.  M.  281,  note,  overruled  a  demurrer 

Birch,  1  De  Gex  &  Sm.  376.     As  to  a  creditor's  bill,  which  had  made 

to  whether  a  refusal  by  the  execu-  the  co-partners  of  the  deceased  tes- 

tor  to  sue  the  debtor  is  sufficient,  tator  co-defendants  with  his  exe- 

see  the  case  last  cited.    The  special  cutor,  upon  the  ground   that  the 

circumstances  which  will  authorize  retaining  of  assets  by  a  stranger 

making  the  debtor  a  party  are  not  with     consent    of    the    executor, 

confined  to  collusion  or  insolvency  :  amounted  to  collusion.     In  Davies 

Meldrum  v.  Scorer,  56  L.  T.  471.  v.    Davies,    2     Keen,    534,    Lord 

Consett  v.  Bell,  1  Y.  &  Coll.  Ch.  Langdale,    M.    R.,    said,   that   the 

C.  569.     1   De   Gex  &   Sm.  376.  decision  of  Bowsher  v.  Watkins  is 

Stainton  v.  Carron   Company,  11  far  from  establishing  the  general 

Beav.    146.     Saunders  v,    Druce,  proposition,  that  in  every  case  a 

3  Drewr.  140.  bill  may  be  filed  against  an  exe- 

(h)  Alsager  v.  Rowley,   6  Ves.  cutor  and  a  surviving  partner  of 

748.  the  testator,  without  charging  and 

(i)  Newland    v.    Champion,    1  proving   fraud   or  collusion.     See 
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rities  (m),  it  will  be  found  that  there  is  no  instance  of  such  a 
suit  being  maintained  in  the  absence  of  special  circum- 
stances, and  that  collusion  is  clearly  not  the  only  ground 
on  which  such  a  bill  can  be  supported.  The  cases  seem 
to  go  to  this  extent, — that  such  an  action  may  be  supported 
in  all  cases  where  the  relation  between  the  executors  and 
the  surviving  partners  is  such  as  to  present  a  substantial 
impediment  to  the  prosecution  of  the  rights  of  the  parties 
interested  in  the  estate  against  the  surviving  partners  (n). 

The  mere  refusal  of  a  legal  personal  representative  to  sue 
for  the  recovery  of  outstanding  assets,  is  not,  in  the  absence 
of  special  circumstances,  sufficient  to  justify  a  residuary 
legatee  or  next  of  kin,  in  suing  the  legal  personal  representa- 
tive and  the  alleged  debtor  to  the  estate  (o). 

Where  an  executor  has  administered  assets  and  paid  over 
the  residue  of  an  estate,  a  creditor  of  the  testator  is  entitled 
to  follow  the  residue  and  to  compel  payment  from  the  residu- 
ary legatee  of  his  debt,  so  far  as  the  residue  will  extend,  and 
the  executor  need  not  be  a  defendant  to  the  action  (j)). 

The  death  of  one  of  several  co-plaintiffs  in  a  creditor's  suit 
did  not  under  the  old  practice  cause  the  suit  to  abate  (q),  but 
his  personal  representatives  could  obtain  an  order  of  revivor 
if  the  dead  creditor  represented  a  different  class  of  creditors 
to  his  co-plaintiff,  at  any  rate  if  the  dead  plaintiff  died  after 


also  Law  v.  Law,  2  Coll.  41. 
Cropper  v.  Knapman,  2  Yoimge 
&  ColL  338. 

(m)  Bowsher  v.  Watkins,  1  Buss. 
&  M.  277.  Gedge  v.  Traill,  1  Buss. 
&  M.  281.  Davies  v.  Davies,  2 
Keen.  534.  Law  v.  Law,  2  Coll. 
41.  Croppers.  Knapman, 2 Younge 
&  Coll.  338.  Commented  on  in 
Yeatman  v.  Yeatman,  7  C.  D.  210. 
Beningfiekl  v.  Baxter,  12  A  pp. 
Cas.  167. 

(n)  Travis  v.  Milne,  9  Hare,  141, 
1 50,  by  Turner,  V.-C.  In  Stainton 
v.  Carron  Company,  18  Beav.  146 


Bomilly,  M.  B.,  approved  of  this 
statement  of  the  general  prin- 
ciple, and  held,  that  it  did  not 
apply  to  such  a  partnership  as  a 
Joint  Stock  Company.  See  also 
Yeatman  v.  Yeatman,  7  C.  D.  210. 

(o)  Yeatman  v.  Yeatman,  7  C.  D. 
210. 

(p)  Hunter  v.  Young,  4  Ex.  D. 
256.  See  also  Clegg  v.  Bowland, 
L.  B.  3  Eq_.  368. 

(q)  Body  v.  Kent,  1  Mer.  364. 
Burney  v.  Morgan,  1  Sim.  &  Stu. 
358. 
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decree  (r) .  So  now  under  the  Judicature  Act  the  action  will 
not  abate  by  reason  of  Ord.  XVII  r.  1,  and  any  necessary 
parties  may  be  added  under  r.  4  of  the  same  order. 

Although  it  has  been  the  practice  of  the  Court  in  adminis-   Binding  absent 

,    persons, 
tration  actions  to  entertain  actions  by  creditors,  legatees,  and 

parties  entitled  in  distribution  on  behalf  of  themselves  and 
all  others,  and  to  exonerate  the  executor  or  administrator  for 
payment  of  assets  pursuant  to  its  order,  yet  such  a  decree  is 
not  absolutely  binding  upon  the  absent  creditors,  legatees,  or 
distributees,  who  have  had  no  opportunity  of  proving  and  pre- 
senting their  claims  (s),  and  have  been  guilty  of  no  laches  (t). 
Although  such  creditors  have  no  remedy  against  the  execu- 
tor or  administrator,  yet  they  have  a  right  to  assert  their 
claim  against  the  creditors,  legatees  or  distributees  who  have 
received  it  («). 

It  is  important  to  understand  how  the  interests  of  persons  When  the 

.  .    .  .  interests  of 

affected  by  an  account  or  inquiry  decided  in  an  administration   persons  not 

action  may  be  bound  when  they  are  not  actually  parties  to  the  actioTare 

action.  bound  by  iL 

There  seem  to  be  four  ways  in  which  such  interests  will 
be  bound  : — 

1.  The  Court  can  under  Ord.  XVI.  r.  40,  direct  that  such 
persons  shall  be  served  with  notice  of  the  judgment  or  order. 

After  such  notice  the  persons  served  are  bound  by  the  pro- 
ceedings, in  the  same  manner  as  if  they  had  originally  been 
parties,  and  are  at  liberty  to  attend  the  proceedings  (x)  upon 
entering  an  appearance  in  the  Central  Office  in  the  same 
manner  as  a  defendant  entering  an  appearance  (y).  Any 
person  so  served  may,  within  one  month  after  such  service, 


(r)  Burney  v.  Morgan,  supra.  iv.  s.  10G.     An  executor  suing  on 

(s)  David  v.  Frowd,  1  Mylne  &  behalf  of    himself   and  all  other 

K.  200.     See  Anon.  9  Price,  210.  creditors  can  none  the  less  retain 

(t)  Sawyer  v.  Birchmore,  1  Keen,  his  own  debt :  Ex  parte  Campbell, 

391.     S.  C.  2  M.  &  Cr.  611.     See  16  Ch.  D.  198. 

also  Cattellv.  Simons,  8  Beav.  143.  (as)  Ord.  XVI.  r.  40. 

(u)  Story  on  Equity  Plead.  Ch.  (y)  Ord.  XVI.  r.  41. 
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apply  to  the  Court  or  a  Judge  to  discbarge,  vary  or  add  to 
the  judgment  or  order  (z). 

2.  "  Where  there  are  numerous  parties  having  the  same 
interest  in  one  cause  or  matter,  one  or  more  of  such  persons 
may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  or  a 
Judge  to  defend  in  such  cause  or  matter,  on  behalf  or  for  the 
benefit  of  all  persons  so  interested"  (a).  If  an  order  made 
in  such  an  action  is  intended  to  bind  absent  parties  the  Court 
will  make  a  "  representation  order  "  in  the  form  "  it  appear- 
ing that  the  residuary  legatees  (or  whatever  the  class  may  be) 
are  numerous,  and  that  A.  is  one  of  such  class,  order  that  A. 
do  defend  in  the  cause  (or  matter)  on  behalf  or  for  the  benefit 
of  all  persons  so  interested"  (b). 

Where  a  representation  order  is  required  the  writ  must  be 
indorsed  in  accordance  with  Ord.  III.  r.  4,  and  show  that  the 
plaintiff  sues  or  the  defendant  is  sued  in  a  representative 
capacity  (c). 

"  If  either  party  wishes  to  deny  the  right  of  any  other  party 
to  claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or 
otherwise,  or  in  any  representative  or  other  alleged  capacity  .  .  . 
he  shall  deny  the  same  specifically"  (d). 

3.  "  In  any  case  in  which  the  right  of  an  heir-at-law  or  the 
next  of  kin  or  a  class  shall  depend  upon  the  construction  which 
the  Court  or  a  Judge  may  put  upon  an  instrument,  and  it 
shall  not  be  known  or  shall  be  difficult  to  ascertain  who  is  or 
are  such  heir-at-law  or  next  of  kin  or  class,  and  the  Court  or 
Judge  shall  consider  that  in  order  to  save  expense,  or  for 
some  other  reason,  it  will  be  convenient  to  have  the  questions 
of  construction  determined  before  such  heir-at-law,  next  of 


(z)  Ord.  XVI.  r.  40. 

(a)  R  S.  C.  Ord.  XVI.  r.  9. 

(6)  See  judgment  of  Kay,  J.,  in 
May  v.  Newton,  34  Ch.  D.  345, 
348,  where  the  whole  subject  is 
very  fully  discussed. 

(c)  "  If  the  plaintiff  sues,  or  the 
defendant  or  any  of  the  defendants 


is  sued,  in  a  representative  capa- 
city, the  indorsement  shall  show 
....  in  what  capacity  the  plain- 
tiff or  defendant  sues  or  is  sued  "  : 
R  S.  C.  Ord.  III.  r.  4.  See  forms 
in  Appendix  A.  Part  III.  Sect. 
VII.  to  R  S.  C. 

(d)  R  S.  C.  Ord.  XXI.  r.  5. 
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kin  or  class,  shall  have  been  ascertained  by  means  of  inquiry, 

or  otherwise,  the  Court  or  a  Judge  may  appoint  some  one  or 

more  persons  to  represent  such   heir-at-law,  next   of  kin   or 

class,  and  the  judgment  of  the  Court  or  Judge  in  the  presence 

of  such  persons  shall  be  binding  upon  the  heir-at-law,  next  of 

kin  or  class,  so  represented  (e). 

4.  "  Trustees,    executors,    and    administrators,    may    sue  Trustees, 

executors,  &c, 
and  be  sued  on  behalf  of,  or  as  representing  the  property  or  may  sue  and 

estate  of  which  they  are  trustees  or  representatives,  without  representing 
joining  any  of  the  persons  beneficially  interested  in  the  trust  estate. 
or  estate,  and  shall  be  considered  as  representing  such  per- 
sons ;  but  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  order  any  of  such  persons  to  be  made  parties, 
either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  "  (/). 

It  is  obvious,  however,  that  where  the  trustees,  executors, 
or  administrators,  are  the  accounting  parties,  and  the  question 
is  one  of  accounts,  they  do  not  sufficiently  represent  the 
estate  to  bind  absent  parties  (g). 

In  the  case  of  Re  Davie s  (h),  Kekewich,  J.,  held  that  he  Costs  of  per- 

sons  appearing 

had  power  to  give  costs,  as  between  solicitor  and  client,  to  under  a  repre.- 
persons  not  actually  parties    to    the    proceedings,   but  only  ^er  1 
there  by  virtue  of  a  representation  order  under  Ord.  XVI. 
r.  32. 

A  residuary  legatee ; 

A  next  of  kin ; 

A  legatee  interested  in  a  legacy  charged  upon  real  estate  ; 

A  person  interested  in  the  proceeds  of  real  estate  directed 
to  be  sold  ; 

A  residuary  devisee,  or  heir  ; 
if  entitled  to  an  order  for  administration  of  the  estate  of  a 
deceased,    can    obtain    such    order    against  the    executor    or 
administrator  without  serving  the  other  persons  interested  (i), 
subject  to  the  right  of  the  Court  to  require  any  other  to  be 

(e)  R.  S.  C.  Orel.  XVI.  r.  32.  ton,  34  Ch.  D.  349. 

(/)  R.  S.  C.  Ord.  XVI.  r.  8.  (/i)  W.  N.    1891,  p.  104. 

(g)  See  Kay,  J.,  in  May  v.  New-  (i)  Ord.  XVI.  rr.  33—35. 
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made  a  party  (A;) ;  but  it  appears  an  order  made  in  such  case 
will  not  be  binding  on  other  beneficiaries  unless  they  are 
served  with  it  under  Ord.  XVI.  r.  40,  or  a  representation 
order  is  made  under  Ord.  XVI.  it.  9  or  32  (2)  (I). 

Although  suits  in  equity  are  not  within  the  words  of  the 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  yet  they  are  within 
the  spirit  and  meaning  of  it ;  and,  therefore,  upon  all  legal 
demands,  the  Courts  of  Equity  are  bound  to  yield  obedience 
to  its  provisions  (m)  ;  and  as  Courts  of  Equity  will  not  enter- 
tain stale  demands,  they  have  thought  proper  to  adopt  the 
limit  of  six  years  by  analogy  to  that  statute  (u). 

Subject  to  the  provisions  of  the  Trustee  Act,  1888,  the 

for'crVditots'oi  Statute  of  Limitations  (21  Jac.  I.  c.  16)  does  not  run  against 

beneficiaries.      a  trust  (o).     Accordingly,  a  trust  created  by  Will  upon  the 

real  estate  for  the  payment  of  debts,  prevents  the  statute 


(k)  Ord.  XVI.  r.  39. 

(I)  See  May  v.  Newton,  supra. 

(m)  Hovenden  v.  Annesley,  2 
Scho.  &  Lef.  630,  631.  Foley  v. 
Hill,  1  Phill.  Ch.  C.  399-  Bur- 
dick  v.  Garrick,  L.  E.  5  Ch.  234, 
240.  Re  Greaves,  18  Ch.  1).  551, 
554.  Re  Sharpe,  [1892];  1  Ch. 
154.     Re  Bennett,  ibid. 

(n)  Re  Greaves,  supra.  In  Tatam 
v.  Williams,  3  Hare,  347,  a  bill  by 
surviving  partners  against  the  exe- 
cutors of  a  partner,  who  died  thir- 
teen years  before  the  institution  of 
the  suit,  for  an  account  of  his  part- 
nership dealings  and  transactions, 
charging  that  the  deceased  partner 
was  indebted  to  the  firm  at  the 
time  of  his  death,  was  dismissed  by 
Wigram,  V.-C,  with  costs,  on  the 
ground  of  lapse  of  time.  Again, 
in  Baker  v.  Bead,  18  Beav.  398, 
where  a  bill  had  been  filed  after 
seventeen  years  to  set  aside  a 
purchase  of  the  testator's  estate 
by  his  executor  at  an  undervalue, 


Romilly,  M.  R.,  refused  relief, 
although  his  Honor  added  that  if 
the  transaction  had  been  fresh,  he 
should  have  set  it  aside  without  a 
moment's  hesitation.  See  further 
as  to  laches  and  lapse  of  time  being 
a  bar  in  equity,  Portlock  v.  Gard- 
ner, 1  Hare,  594.  Browne  v. 
Cross,  14  Beav.  105.  Sibbering  v. 
Balcarras,  3  De  G.  &  Sm.  735. 
Wright  v.  Vanderplank,  2  Kay  & 
J.  1.  Aspland  v.  Watte,  20  Beav. 
474.  Mills  v.  Drewitt,  20  Beav. 
632.  Hartwell  v.  Colvin,  16  Beav. 
140.  Bullock  v.  Downes,  9  H.  L. 
C.  1. 

(o)  Hollis's  case,  2  Ventr.  345. 
Hargreaves  v.  Mich  ell,  6  Madd. 
326.  Barker  v.  Martin,  5  Sim. 
380.  Wedderburn  v.  Wedderburn, 
2  Keen,  722.  Dickenson  v.  Lord 
Holland,  2  Beav.  310.  Obee  v. 
Bishop,  1  De  Gex,  F.  &  J.  137. 
Brittlebank  v.  Goodwin,  L.  R.  5 
Eq.  545.  Woodhouse  v.  Wood- 
house,  L.  R.  8  Eq.  514. 
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from  running  against  such  debts  as  were  not  barred  in  the 
testator's  lifetime  (p),  but  a  mere  charge  is  not  sufficient  for 
this  purpose  (q),  though  such  a  trust  does  not  revive  a  debt 
on  which  the  statute  had  taken  effect  before  the  "Will  came 
into  operation,  viz.,  before  the  testator's  death  (r).  But  a 
trust  or  charge  by  Will  upon  the  personal  estate  does  not 
prevent  the  operation  of  the  statute  :  For  the  law  vests  the 
personal  estate  of  the  deceased  in  his  executors  or  adminis- 
trators, as  a  fund  for  the  payment  of  his  debts,  and  he 
cannot,  by  his  Will,  create  a  special  trust  for  that  purpose  : 
Consequently,  such  a  trust  has  no  legal  operation  (s).  Where 
a  testator  directed  his  debts  to  be  paid  out  of  his  real  and 
personal  estate,  and  he  afterwards  provided  that  if  his  per- 
sonal estate  should  fall  short  in  paying  his  debts,  then  he 
empowered  his  executors  to  enter  into  the  receipts  of  the 
rents  of  his  freehold,  until  the  same  should  be  wholly  paid 
off;  it  was  held  that,  notwithstanding  the  personal  estate  was 
sufficient  for  payment  of  the  debts,  a  trust  had  been  created 
for  payment  of  the  debts  out  of  his  realty,  so  as  to 
prevent  the  operation  of  the  statute ;  and  that  the  real 
estate  remained  liable  to  pay  a  simple  contract  debt 
which  had  been  left  unpaid  after  distribution  of  the  residuary 
personal  estate  (t). 

(p)  Burke  v.  Jones,  2  V.  &  B.  255.     See  also  Accord.  Freake  v. 

275.     Hughes  v.  Wynne,  1  Turn.  Cranefeldt,  3  M.  &  Cr.  499.    Evans 

&  R.  307.     Hargreaves  v.  Michell,  v.  Tweedy,  1  Beav.  55. 
6  Madd.  326.  (0  Crallan  v.  Oulton,  3  Beav.  1. 

(q)  Dickinson  v.  Teasdale,  1  D.  Moore  v.  Petchell,  22  Beav.  172. 

J.  &  S.  52.     Jacquet  v.  Jacquet,  27  Where    executors    in    whom    the 

Beav.  332.     Cunningham  v.  Foot,  legal  estate  is  vested   are   selling 

3  App.  Cas.  974.  real  estate  charged  with  debts,  a 

(?•)  Burke  v.  Jones,  2  V.  &  B.  purchaser  is  not  bound  or  entitled 

275.      Hargreaves    v.    Michell,    6  to  inquire  whether  debts  remain 

Madd.  326.     O'Connor  v.  Haslam,  unpaid,  unless  twenty  years  have 

5  H.  L.  C.  170.  elapsed  from  the  testator's  decease, 

(s)  Scott  v.  Jones,  4   CI.  &  F.  but  after  twenty  years  he  should 

382,  in  which  case  the  House  of  make  such  inquiry  :  Be  Tanqueray- 

Lords    affirmed  the  judgment   of  Willaume  and  Landau,  20  Ch.  D. 

Sir  John  Leach,  and  reversed  that  465.    For  the  rule  as  to  leaseholds, 

of  Lord  Brougham,  1  Russ.  &  M.  see  Be  Whistler,  25  Ch.  D.  561. 

3  u  2 
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By  the  Real  Property  Limitation  Act,  1874  (a),  s.  8,  it  is 
enacted,  that  after  the  1st  January,  1879,  "  no  action  or  suit, 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment  (x),  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy  (y),  but  within  twelve 
years  next  after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  (z)  of  the  right  thereto 


(h)  37  &  38  Vict.  c.  57. 

(x)  See  Watson  v.  Birch,  15  Sim. 
523.  This  section  applies  to  judg- 
ments generally,  and  is  not  re- 
stricted to  judgments  which  operate 
as  charges  on  land.  Hebblethwaite 
v.  Peever,  [1892]  1  Q.  B.  124.  Jay 
v.  Johnstone,  [1893]  1  Q.  B.  25, 
affirmed  in  C.  A.  [1893]  1  Q.  B. 
189. 

(y)  Section  40  of  the  statute 
3  &  4  Will.  IV.  c.  27,  which  cor- 
responded to  the  above  provision, 
was  held  to  apply  to  legacies  pay- 
able out  of  personal  estate  as  well 
as  to  legacies  charged  on  real 
estate  :  Sheppard  v.  Duke,  9  Sim. 
567.  Bullock  v.  Downes,  9  H.  L. 
C.  1, 14.  A  residue  bequeathed  by 
Will  is  clearly  within  the  statute  : 
Prior  v.  Horniblow,  2  Younge  & 
Coll.  200.  Christian  v.  Devereux, 
12  Sim.  264.    Portlock  v.  Gardner, 

1  Hare,  594,  604.    Adams  v.  Barry, 

2  Coll.  285,  290,  293.  But  where 
more  than  twenty  years  after  the 
death  of  the  testator,  the  repre- 
sentative of  one  of  his  executors, 
and  the  residuary  legatee  under 
his  Will,  filed  a  bill  against  the 
representative  of  the  co-executor 
to  recover  residuary  assets  of  the 


testator,  alleged  to  have  been  pos- 
sessed by  the  co-executor  ;  it  was- 
held  that  the  plaintiffs,  though 
barred  by  the  statute  as  to  assets 
possessed  by  the  executor  more 
than  twenty  years  before  the  filing 
of  the  bill,  were  not  so  barred  as  to 
assets  possessed  by  him  since  that 
time  :  Adams  v.  Barry,  2  Coll.  290. 
See  also  Bright  v.  Larcher,  27  Beav. 
130.  4  De  G.  &  J.  608,  S.  C.  And 
see  also  Re  Johnson,  29  Ch.  D. 
964.  Where  the  right  to  sue  for 
the  legacy  as  such  was  barred  by 
the  statute,  but  the  executor,  who 
had  possessed  assets  to  pay  it,  died 
leaving  it  unpaid,  and  having 
charged  his  estate  with  his  debts, 
it  was  held  that  the  legacy  could 
not  be  claimed  under  the  charge  of 
debts  :  Piggott  v.  Jefferson,  12 
Sim.  26. 

A  suit  to  recover  a  legacy  from 
an  executor  is  within  section  8  of 
the  Real  Property  Limitation  Act, 
1874,  unless  the  legacy  is  vested  in 
him  on  express  trusts.  A  mere 
constructive  trust  will  not  prevent 
the  statute  from  being  a  bar.  Re 
Davis,  [1891]  3  Ch.  119.  See  also 
Re  Barker,  [1892]  2  Ch.  491. 

(ss)  See  Holland  v.  Clark,  1  Y. 
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shall  have  been  given  in  writing  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent ;  and  in  such  case  no  such  action 
or  suit  or  proceeding  shall  be  brought  but  within  twelve 
years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments  if  more  than  one  was 
given  "  (a). 

By  sect.  10  :  "  After  the   commencement  of  this  Act  no  Money  or 
action,  suit,  or  other  proceeding,  shall  be  brought  to  recover  upoTjanTor 
any  sum  of  money  or  legacy  charged  upon,  or  payable  out  of  rent' 
any  land  or  rent,   at  law  or  in   equity,  and  secured  by  an 
express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  or  legacy  so  charged  or  pay- 
able,   and  so   secured,   or   any  damages  in  respect  of   such 
arrears,  except  within  the  time  within  which  the  same  would 
be  recoverable  if  there  were  not  any  such  trust." 

"  No  claim  of  a  cestui  que    trust  against  his  trustee  for  36  &  37  Vict, 
any  property  held  on  an  express  trust,  or  in  respect  of  any  (2).  ' 
breach   of  such   trust,   shall  be  held  to  be  barred  by  any  Claims  by 

cestui  que 

Statute  of  Limitations  "  {b).  trust  against 

Section  10  of  the  Real  Property  Limitation  Act,  1874,  and 
sec.  25,  sub-s.  2  of  the  Judicature  Act,  1873,  seem  to  be 
inconsistent  ;  but  the  construction  which  has  been  placed 
upon  them  is,  that  the  first  section  applies  as  between  the 
land  charged  and  the  cestui  que  trust,  whilst  the  second  one 
applies  as  between  the  trustee  and  cestui  que  trust  (c). 

&  Coll.  Ch.  C.  151,  as  to  what  is  the  latter  Act  after  twelve  years, 

a  sufficient  acknowledgment.     See  and  persons    claiming    under  an 

also  Lord  St.  John  v.  Boughton,  9  intestacy  will  still  only  be  barred 

Sim.  219.  by  the  23  &  24  Vict.  c.  38,  after 

(a)  The  40th  section  of  the  3  &  4  twenty  years. 
"Will.  IV.  c.  27,  did  nut  extend  to  (b)  Judicature  Act,  1873,  s.  25, 

the  case  of  intestacy,  but  the  sec-  sub-s.   2.     See  Re  Davis,  [1891]  3 

tion  was  extended  to  intestacies  by  Ch.  119. 

sect.  13  of  the  23  &  24  Vict.  c.  38.  (c)  See   Fearnside   v.   Flint,   22 

By  a  strange  omission,  sect.  8  of  Ch.  D.  579.     Hughes  v.  Coles,  27 

the  37  &  38  Vict.  c.  57,  does  not  Ch.    D.    231.      Lewin   on   Trusts, 

extend   to   intestacies,   the    result  8th  edit.  885. 
beimj  that  legatees  are  barred  by 


trustee. 
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Claims  on  a  ';  When  any  land  or  rent  shall  be  vested  in  a  trustee  upon 

trnstof  land      ^  expregg  trusfc>  the  rigbt  of  the  cestui  que  trust,  or  any 

person  claiming  through  him,  to  bring  a  suit  against  the 
trustee,  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued,  according 
to  the  meaning  of  the  Act,  at  and  not  before  the  time  at 
which  such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be  deemed 
to  have  accrued  only  as  against  such  purchaser  and  any 
person  claiming  through  him  "  (d). 

The  benefit  of  this  section  is  extended  to  personal  estate 
by  virtue  of  sect.  25,  sub-s.  2  of  the  Judicature  Act,  1873. 
3  &4  Will.  IV.  By  sect.  42  of  the  stat.  3  &  4  Will.  IV.  c.  27,  "  After  the 
31st  December,  1833,  no  arrears  of  rent  or  of  interest,  in 
respect  of  any  sum  of  money  charged  upon  or  payable  out  of 
any  land  or  rent,  or  in  respect  of  any  legacy  (e),  or  any 
damages  in  respect  of  such  arrears  of  rent  or  interest,  shall 
be  recovered  by  any  distress,  action,  or  suit,  but  within  six 
years  next  after  the  same  respectively  shall  have  become  due, 
or  next  after  an  acknowledgment  (/)  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable, 
or  his  agent :  Provided  nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer  shall  have  been  in  posses- 
sion of  any  land,  or  in  the  receipt  of  the  profits  thereof, 
within  one  year  next  before  an  action  or  suit  shall  be  brought 
by  any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may  recover  in  such 
action  or  suit  the  arrears  of  interest  which  shall  have  become 
due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid, 

(d)  3  &  4  Will.  IV.  c.  27,  s.  25.  this  enactment  :  Eoeh  r.  Callen,  6 

(c)  An  annuity  given  by  a  Will,  Hare,   531.      Re   Ashwell's   Will, 

forming  no  charge  upon  land,  but  Johns.  112. 

being  personal  only,  is  not  within  (/)  See  note  (s),  supra. 
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although  such  time  may  have  exceeded  the  said  term  of  six 
years  (g). 

In  the  construction  of  the  last-mentioned  statute,  it  was  Fimd  severed 

trom  the 
held,  that  an  action  to  make  an  executor  account  for  a  sum  general  estate. 

of  money  which  had  been  bequeathed  to  him  by  his  testator 
upon  certain  trusts,  and  which  had  been  severed  by  the  exe- 
cutor from  the  testator's  personal  estate,  and  the  interest  of 
which  had,  for  a  time,  been  applied  upon  the  trusts  of  the 
Will,  so  that  the  fund  had  ceased  to  bear  the  character  of  a 
legacy,  and  had  assumed  that  of  a  trust  fund,  must  be  con- 
sidered not  as  a  suit  for  a  legacy,  but  as  a  suit  to  compel  a 
party  to  account  for  a  breach  of  trust ;  and  therefore  that 
it  was  not  within  the  terms  of  the  Act :  And  in  Watson 
v.  Saul  (h),  Wood,  V.-C,  observed,  that  the  distinction 
between  mere  charges  and  express  trusts  pointed  out  by 
Lord  Eldon  in  King  v.  Denison  (■/),  was  the  foundation 
upon  which  section  40  of  3  &  4  Will.  IV.  c.  27  (see  now 
sect.  8  of  Real  Property  Limitation  Act,  1874)  rested, 
and  that  the  provisions  of  that  section  were  never  in- 
tended to  apply  to  cases  of  express  trusts  (k).     In  the  case 

(g)  See  Cunningham  v.  Foot,  3  Roch  v.  Callen,  6  Hare,  531,  53(1. 

App.  Gas.  974.  Young  v.  Lord  Waterpark,  13  Sim. 

(h)  1  Gift  188,  196.  199,  204.     Gough  v.  Bult,  16  Sim. 

(t)  1  Yes.  &  B.  260.  323.     Playfair  v.  Cooper,  17  Beav. 

(k)  Thillipo     v.     Munnings,     2  187.      Lord    Brougham    v.    Lord 

Mylne  &  Cr.  309.     See   also  Ac-  William    Poulett,    19    Beav.    119, 

cord.  Dinsdale  v.  Dudding,  1  Y.  &  134.      Dix  v.   Burford,    19    Beav. 

Coll.  Ch.  C.  265.     Commissioners  409,    412.      See   likewise   Francis 

of   Charitable   Donations   v.  Wy-  v.  Grover,  5  Hare,  39.     Hughes  v. 

brants,  2  Jones  &  L.  182,  196,  per  Williams,  3  Mac.  &  G.  683.  Hunter 

Sugden,  C.  of  Ireland.     Jacquet  v.  v.    Nockolds,    1    Mac.    &   G.    640. 

Jacquet,  27  Beav.   332.     Snow  v.  Cox  v.  Dolman,  2  De  Gex,  M.  & 

Booth,  2  K.  &  J.  132.     Burrovves  G.  592.     Snow  v.   Booth,  2  K.  & 

v.  Gore,  6  H.  L.  C.  907.    Dickinson  J.    132.      Davenport    v.    Stafford, 

v.  Teasdale,  31  Beav.  511.     Proud  14   Beav.    319,    331.     Bullock   v. 

v.  Proud,  32  Beav.  234.     Thomson  Downes,  9  H.  L.  C.   1.     Smith  v. 

v.  Eastwood,  2  App.  Cas.  216.    See  Acton,    26   Beav.  210.      Lewis   v. 

further  as  to  the  statute  running  Duncombe,  29  Beav.  175.     Round 

against     trusts,     Ravenscroft     v.  v.  Bell,  30  Beav.  121.     Tyson  v. 

Frisby,  1  Coll.  16.     Lord  St.  John  Jackson,  30  Beav.  384.     Hodgson 

v.  Boughton,  9  Sim.  219.     See  also  v.  Bibby,  32  Beav.  221.     Mason  v. 
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Claims  against 
the  executor  or 
administrator 
persi  Dally. 


Sect.  8  of  the 
Trustee  Act, 
1888. 


.^Ui^ii*7- 


Trustee  to 
have  the 
benefit  of  any 
Statute  of 
Limitations. 


of  He  Bl<i el i/or <l  (/),  Pearson,  J.,  allowed  legatees,  who  had 
waited  for  payment  of  their  legacies  until  a  reversionary 
interest  had  fallen  in,  interest  on  their  legacies  from  one 
year  after  the  death  of  the  testatrix,  such  interest  largely 
exceeding  six  years'  arrears. 

In  Webster  v.  Webster  (m),  the  testator  died  in  1786,  but 
the  Will  was  not  proved  by  the  executor  till  1802  :  Never- 
theless, on  a  bill  filed  by  the  creditor  against  the  executor 
in  1803,  a  plea  of  the  Statute  of  Limitations  was  allowed, 
because  the  bill  alleged  that  the  defendant  had  possessed 
himself  of  the  personal  estate  previously  to  1792,  and  might, 
therefore,  have  been  sued  as  an  executor  de  son  tort. 

By  sect.  8  (1)  of  the  Trustee  Act,  1888  (n),  "  In  any  action 
or  other  proceeding  against  a  trustee  or  any  person  claiming 
through  him,  except  where  the  claim  is  founded  on  any  fraud 
or  fraudulent  breach  of  trust  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by  the 
trustee  and  converted  to  his  use,  the  following  provisions 
shall  apply  "  : — 

(a.)  "All  rights  and  privileges  conferred  by  any  Statute  of 
Limitations  shall  be  enjoyed  in  the  like  manner  and  to  the 
like  extent  as  they  would  have  been  enjoyed  in  such  action  or 
other  proceeding  if  the  trustee  or  person  claiming  through 
him  had  not  been  a  trustee  or  person  claiming  through 
him  "  (o). 

(b.)  "  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing 
Statute  of  Limitations  applies  (oo),  the  trustee  or  person  claim- 


Broadbent,33  Beav.296.  Edmunds 
u.Waugh,  L.  R.  1  Eq.  418.  Gyles 
v.  Gyles,  Cas.  Temp.  Napier,  257. 
Butler  v.  Carter,  L.  R.  5  Eq.  276. 
A  trust  created  by  a  testator  of  his 
real  estate  for  payment  of  his  debts 
does  not  remove  from  a  creditor 
the  consequences  arising  from  his 
negligence  or  acquiescence,  whether 


expressed  or  implied  :  Harcourt  v. 
White,  28  Beav.  303,  309. 

(0  27  Ch.  D.  676. 

{m)  10  Ves.  93. 

(n)  51  &  52  Vict.  c.  59. 

(o)  Ibid. 

{oo)  For  an  instance  of  this,  see 
Be  Swain,  [1891]  3  Ch.  233. 
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ing  through  him  shall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action  or 
other  proceeding  in  the  like  manner  and  to  the  like  extent  as 
if  the  claim  had  been  against  him  in  an  action  of  debt  for 
money  had  and  received,  but  so  nevertheless  that  the  statute 
shall  run  against  a  married  woman  entitled  in  possession  for 
her  separate  use  whether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  shall  be  an 
interest  in  possession." 

It  appears  to  be  now  settled,  that  if  time  has  once  From  when 
begun  to  run  against  a  debt  in  the  debtor's  lifetime,  it  does 
not  afterwards  cease  to  run  during  the  period  which  may 
elapse  between  his  death  and  the  time  at  which  a  personal 
representative  is  constituted  to  him  :  The  rule  in  this  respect 
appears  to  be  the  same  in  equity  (p)  as  at  law  (q). 

In  cases  of  fraud,  or  mistake,  it  has  always  been  held  by 
Courts  of  Equity  that  the  statute  runs  from  the  discovery ; 
because  the  laches  of  the  plaintiff  commence  from  that 
date  (r). 

It  was  held  by  Sir  Anthony  Hart,  V.-C,  in  Sterndale  v.  Creditor's 
Hankinson  (s),  that  a  bill  which  had  been  filed  by  one 
creditor  on  behalf  of  himself  and  all  other  creditors,  pre- 
vented the  Statute  of  Limitations  (21  Jac.  I.)  from  being  a 
bar  to  the  claim  of  another  creditor,  who  had  come  in  under 
the  decree  :  And  his  Honor  stated  that  he  entertained  no 
doubt  that  every  creditor  had,  after  the  filing  of  the  bill,  an 
inchoate  interest  in  the  suit  to  the  extent  of  its  being  con- 

(p)  Freake     v.     Cranefeldt,     3  payment  of  a  debt  due  from  him- 

Mylne  &  Cr.  499.     Boatwright  v.  self  to   his   testator  by  deferring 

Boatwright,  L.  R.  17  Eq.  71.  proof  of  the  Will.     The  probate 

(</)  Ante,  p.  1843.  will  be  considered  to  have  relation 

(r)  Brooksbank     v.     Smith,     2  to   the  testator's    death,   and  the 

Younge  &  Coll.  58.     Ecclesiastical  debt  will  be  treated  as  assets  in 

Commissioners  v.   North   Eastern  the  executor's  hands  at  that  time  : 

Railway  Co.,  4  Ch.  D.  860.     An  Ingle  v.  Richards,  28  Beav.  366. 

executor  cannot  protect  himself  by  Ante,  p.  243. 

the   Statute   of  Limitations   from  (s)  1  Sim.  393. 
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sidered  as  a  demand,  and  to  prevent  his  debt  being  shut  out 
because  the  plaintiff  had  not  obtained  a  decree  within  the  six 
years  (t).  But  in  the  case  of  Re  Greaves  («),  Sir  George 
Jessel,  M.  R.,  stated  that  creditors  had  better  not  rely  upon 
the  above  decision  in  the  future,  and  pointed  out  that  the 
decision  in  Sterndale  v.  Hankinson  depended  upon  a  variety 
of  circumstances,  none  of  which  exist  at  the  present  time  (x). 
And  it  now  appears  to  be  settled  that  an  action  for  adminis- 
tration brought  by  one  creditor  (not  on  behalf  of  himself  and 
all  other  creditors)  does  not  save  the  claim  of  another  creditor 
which  was  barred  by  the  Statute  of  Limitations  before  judg- 
ment (?/). 

Another  creditor  will  not  be  permitted  in  a  creditor's  action 
to  set  up  the  Statute  of  Limitations  against  the  party  whose 
claim  is  the  foundation  of  the  judgment  (z). 

Writ  of  n«  There  maybe   some  doubt  whether  the  writ  of  ne   exeat 

exeat  regno.  d 

regno  has  not  in  effect  been  abolished  by  the  Debtors  Act, 
1869  (zz),  but  as  the  question  does  not  seem  to  have  been 
finally  determined,  it  is  thought  better  to  preserve  in  this 
edition  some  account  of  the  writ  and  its  use. 

The  writ  of  ne  exeat   regno  has  been   considered  in  the 

nature  of  equitable   bail  (a),  and   it  was   understood,  that  a 

Court  of  Equity  proceeded  in  respect  to  it,  by  analogy  to  the 

proceedings  at  law  in  cases  of  legal  bail  (b). 

Object  of  writ.        It  has  been  said,  that  the  object  of  this  writ  is  to  obtain 

(/)  As  to  this  inchoate  interest  (zz)  32  &  33  Vict.  c.  62.     Drover 

in  an   administration    action,   see  v.  Beyer,  13  C.  D.   243.      Hands 

Tollner   v.   Marriott,   4   Sim.    19.  v.  Hands,  43  L.  T.  750. 
Watson    v.   Birch,    15    Sim.    523.  (a)  Haffey   v.    Haffey,    14   Yes. 

Franco    v.   Alvares,   3   Atk.    342.  261.      And   see   Sobey   v.   Sobey, 

But  see  contra,  Re  Hartley,  34  Ch.  L.  R.  15  Eq.  200.     For  forms  of 

D.  742.  order,  see  Seton,  5th  edit.  449— 

(u)  18  Ch.  D.  551.  451.     For  practice,  see  Dan.  Ch. 

(x)  See  also  Berrington  v.  Evans,  Pr.  6th  edit.  p.  1648  et  seq. 
1  Younge  &  Coll.  434.     Tatham  r.  (6)  Pannell  v.  Taylor,  1  Turn.  & 

Williams,  3  Hare,  347.  Russ.  103.     See  Jenkins  v.  Parkin- 

(y)  Re  Greaves,  18  Ch.  D.  551.  son,  2  M.  &  K.  5.     And  see  now 

(z)  Dan.   Ch.   Pr.   1023,  vol.   ii.  stat.  32  &  33  Vict.  c.  62,  s.  6. 
pt.  i.  6th  edit. 


married 
woman. 
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securit}r  from  a  person  intending  to  leave  the  country,  when 
the  other  party  has  not  a  legal  remedy,  and  cannot  hold  him 
to  bail  (c).  But  it  was  settled,  that,  though  a  plaintiff,  swear- 
ing to  the  balance  of  an  account,  might  have  bail  at  law,  yet 
the  Court  of  Chancery,  holding  a  concurrent  jurisdiction 
upon  the  head  of  account,  the  plaintiff  might  also  have  the 
writ  of  ne  exeat  regno  :  And  where  a  creditor  files  a  bill  for 
an  account  and  administration  of  the  assets,  if  there  is  a 
clear  affidavit  of  assets  received,  the  Court  of  Chancery  will 
grant  the  writ  (d). 

In  Moore  v.  Meyncll  (e),  Lord  Cowper  ordered  a  writ  of  ne  Writ  of  ne 

.  ....        exeat  regno 

exeat  regno  to  issue  against  a  married  woman,  the  adminis-  against  a 

tratrix  of  a  former  husband,  who  had  come  to  England  to  get 

in  his  property  :  And  Lord  Macclesfield  afterwards  refused  to 

discharge  this  order  (/).    And  upon  the  authority  of  this  case, 

Lord  Hardwicke,  in  Jerningham  v.  Glass  (g),  where  a  wife 

was  executrix  of  a  former  husband,  and  her  second  husband 

was  gone  out  of  the  kingdom,  granted  the  writ  against  her 

alone.    Again,  in  Moore  v.  Hudson  (It)  (July,  1821),  Sir  John 

Leach,  V.-C,  granted  writs  of  ne  exeat  regno  against  husband 

and  wife,  executrix,  the  plaintiff  undertaking  not   to   serve 

more  than  one  of  the  writs.     But  in  Pannell  v.  Taylor  (i) 

(Feb.  1823),  Lord  Eldon,  after  great   consideration,  decided 

that  a  writ  of  ne  exeat  regno  against  a,  feme  covert  executrix 

or  administratrix  could  not  be  sustained.     There  seems  to  be 

no  reason  why  a  married  woman  may  not  be  arrested  under 

tbe  provisions  of   sect.  4,   sub-sect.  3,   and  sect.  6  of  the 

Debtors  Act,  1869  (Jc). 

(c)  Swift  v.  Swift,  1  Ball  &  B.  (e)  1  Dick.  30. 

227.  (/)  3  Atk.  409,  410. 

((/)  Jones  v.  Alephsin,  16    \Tes.  (g)  3   Atk.   409.     S.   C.   nomine 

471.     But  a  residuary  legatee  can-  Ternegan     v.    Glass,     Ambl.    62. 

not  have  a  writ  of  ne  exeat  regno  S.  C.  nomine  Jernegan  v.  Glass,  1 

against  a  debtor  of  the  testator,  on  Dick.  107. 

the  ground  that  he  colludes  with  (h)  Madd.  &  Geld.  218. 

the  executor  :  Graves  v.  Griffith,  1  (i)  1  Turn.  &  Russ.  96. 

Jac.  &  Walk.   646.     Colverson  v.  (k)  It  appears,  from  the  decree 

Bloomfield,  29  Ch.  D.  341.  in  Moore  v.  Meynell,  that  the  feme 
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In  Bunyan  v.  Mortimer  (I),  a  bill  was  filed  against  a  hus- 
band and  wife  in  respect  of  a  demand  against  the  wife  as 
executrix  :  The  husband,  who  was  a  bankrupt,  had  appeared 
for  himself  and  his  wife,  and  had  gone  abroad,  and  an  attach- 
ment had  issued  against  him  for  want  of  an  answer  :  And  it 
was  held  by  Sir  J.  Leach,  V.-C,  that  such  an  attachment 
could  not  be  granted  against  the  wife,  until  an  order  had  been 
obtained  that  she  should  answer  separately,  and  that  she 
must  have  notice  of  the  motion  for  that  order. 

Defendants  can  obtain  an  order  of  ne  exeat  against  a 
plaintiff  (m). 

The  application  is  made  ex  parte  on  affidavit  (n). 

The  ^sual  practice  is  to  require  the  plaintiff  to  give  an 
undertaking  as  to  damages  and  to  accept  short  notice  of 
motion  (o). 

The  defendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  Judge  to  rescind  or  vary  the  order  or  to  be  dis- 
charged from  custody,  or  for  such  relief  as  may  be  just  (_p). 

Generally  speaking,  the  affidavit,  on  which  the  application 
for  a  ne  exeat  regno  is  grounded,  must  be  as  positive  as  to 
the  equitable  debt,  as  an  affidavit  of  a  legal  debt,  to  hold  to 
bail  (q) :  but  in  the  case  of  partners  and  executors,  informa- 
tion and  belief  is  held  sufficient  (?•).  The  affidavit  ought  to 
swear,  or  aver  to  the  best  of  the  knowledge  and  belief  of  the 
deponent,  that  assets  have  come  to  the  hands  of  the  executor 


covert  in  that  case  bad  large  sepa- 
rate property,  and  had  executed 
bonds,  &c.  :  And  Lord  Eldon  ob- 
served  thereupon,  that  there  may 
be  a  very  great  difference  between 
the  case  of  a  married  woman  who 
lias  separate  property  and  the  case 
of  a  married  woman  who  is  ad- 
ministratrix, and  as  administratrix 
can  have  no  separate  property  at 
all  :  Pannell  v.  Taylor,  1  Turn.  & 
Russ.  96,  103. 

(0  Madd.  &  Geld.  278. 

(m)  Whitehouse    v.     Partridge, 


3  Sw.  365. 

(n)  R.  S.  C.  Ord.  LXIX.  r.  1. 
As  to  furnishing  copies  of  the  affi- 
davit to  the  defendant,  see  Ord. 
LXVI.  r.  7  (j). 

(o)  Seton,  5th  edit.  451. 

(p)  R.  S.  C.  Ord.  LXIX.  r.  1. 

(q)  Jackson  v.  Petrie,  10  Ves. 
164.  Amsinck  v.  Barklay,  8  Ves. 
597. 

(r)  Jackson  v.  Petrie,  10  Ves. 
164.  Rico  v.  Gualtier,  3  Atk. 
501. 
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or  administrator  (s) ;  and  it  should  appear  distinctly  that  he 
has  a  present  intention  to  leave  the  country  (t). 

The  debt  in  respect  of  which  a  writ  of  ne  exeat  regno  is  Proof  required : 
sought  must  be  actually  clue  and  payable  and  for  an  ascer- 
tained amount  (w).  The  evidence  of  the  debt  must  be  positive 
and  clear  (x),  as  also  the  defendant's  intention  to  leave  the 
country  (y).  The  plaintiff  must  also  clearly  prove  that  he 
will  be  materially  prejudiced  in  the  prosecution  of  his  claim 
by  the  defendant  leaving  the  kingdom  (z). 

If  the  Court  be  satisfied  that  the  defendant  is  going  abroad  before  time 

limited  for 
to  evade  payment,  it  can  make  an  order  of  ne  exeat,  although  payment  •. 

an  order  for  payment  has  been  made  but  the  time  for  payment 

has  not  arrived  (a). 

In  Drover  v.  Beyer  (b),  Jessel,  M.  R.,  held  that  a  writ  of  now  limited  to 

ne  exeat  regno  is  only  to  be  issued  in  those  cases  which  fall  wtthtosectf 6 

within  sect.  6  of  the  Debtors  Act,  1869.     The  case  went  to  f  the  Debtors 

Act,  1869. 

the  Court  of  Appeal,  and  that  Court  decided  the  appeal  on 
another  point,  and  do  not  appear  to  have  expressed  any 
opinion  on  Sir  George  Jessel's  view  of  sect.  6.  In  the  later 
case  of  Hands  v.  Hands  (c),  Jessel,  M.  Ii.,  followed  his  deci- 
sion in  Drover  v.  Beyer. 

Section    G   of    the    Debtors    Act,    1869  (d),    provides    as  Sect.  6  of 
follows  : — 

"  After  the  commencement  of  this  Act  a  person  shall  not 
be  arrested  upon  mesne  process  in  any  action. 

"  Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's 

(s)  Anon.   2  Ves.  Sen.  489.     A  (y)  Ibid. 

present    vested     interest,    though  (z)  Drover  v.  Beyer,  13  Ch.  D. 

capable   of    being    divested,   is    a  242.     Vanzeller   v.    Vanzeller,    15 

sufficient    interest    to    support    a  Jar.  115.     Boehin  v.  Wood,  T.  & 

writ  of  ne  exeat  regno  :   Howkins  R.  332. 

v.  Howkins,  1  Dr.  &  Sm.  75,  78.  (a)  Sobey  v.  Sobey,  L.  R.  15  Eq. 

(t)  Darley  v.  Nicholson,  1  Dr.  &  200.      Whitehouse    v.    Partridge, 

W.  66.  3  Sw.  365.     But  see  Colverson  v. 

(u)  Colverson  v.  Bloomfield,  29  Bloomfield,  29  Ch.  D.  341,  where 

Cb.  D.  341.     Anon.  5  N.  R.  358.  the  order  was  not  served. 

Flack  v.  Holm,  1  J.  &  W.  405.  (b)  13  Cb.  Div.  243. 

(x)  Perry  v.  Dorset,   19   W.  R.  (c)  43  L.  T.  750. 

1048.  (d)  32  &  33  Vict.  c.  62. 


Debtors  Act. 
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Superior  Courts  of  Law  at  Westminster,  in  which,  if  brought 
before  the  commencement  of  this  Act,  the  defendant  would 
have  been  liable  to  arrest,  proves  at  any  time  before  final 
judgment,  by  evidence  on  oath  to  the  satisfaction  of  a  Judge 
of  one  of  those  Courts,  that  the  plaintiff  has  good  cause  of 
action  against  the  defendant  to  the  amount  of  fifty  pounds  or 
upwards,  and  that  there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England  unless  he  be  appre- 
hended, and  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of 
his  action,  such  Judge  may  in  the  prescribed  manner  order 
such  defendant  to  be  arrested  and  imprisoned  for  a  period  not 
exceeding  six  months,  unless  and  until  he  has  sooner  given 
the  prescribed  security,  not  exceeding  the  amount  claimed  in 
the  action,  that  he  will  not  go  out  of  England  without  the 
leave  of  the  Court. 

"  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of 
a  penalty,  other  than  a  penalty  in  respect  of  any  contract,  it 
shall  not  be  necessary  to  prove  that  the  absence  of  the  defen- 
dant from  England  will  materially  prejudice  the  plaintiff  in 
the  prosecution  of  his  action,  and  the  security  given  (instead 
of  being  that  the  defendant  will  not  go  out  of  England)  shall 
be  to  the  effect  that  any  sum  recovered  against  the  defendant 
in  the  action  shall  be  paid,  or  that  the  defendant  shall  be 
rendered  to  prison." 
Tractice  under        The  practice  under  sect.  6  of  the  Debtors  Act,  1869,  is  now 

Debtors  Act. 

regulated  by  Ord.  LXIX.  of  the  Rules  of  the  Supreme  Court, 
1883. 

The  exercise  of  the  power  of  arrest  under  the  section  is 
discretionary  (e). 

Where  the  defendant  is  arrested  under  it,  he  can  only  be 
kept  in  prison  until  final  judgment  (/). 
Sect.4,sub-s.3,       By  sect.  4  of  the  Debtors  Act  it  is  provided  that : — 

"  With  the  exceptions  hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  Act,  be  arrested  or 

(e)  Hasluck  v.  Lehman,  6  Times  (/)  Hume  v.  Druyff,    L.    R.    8 

Eep.  435.  Ex.  214. 
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imprisoned   for   making    default    in   payment    of    a    sum    of 
money. 

"  There  shall  be  excepted  from  the  operation  of  the  above 
enactment     .... 

"  (3)  Default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity  and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in 
his  possession  or  under  his  control." 

In  an  action  against  an  executor  or  administrator,  other  Costs, 
than  an  action  for  administration  of  the  assets,  costs  are  in 
the  discretion  of  the  Court  or  Judge  (g).  In  such  cases  the  General  rule, 
liability  to  costs  will,  generally  speaking,  be  governed  by  the 
ordinary  rule,  which  throws  them  on  the  unsuccessful  party  : 
Accordingly,  if  an  executor  or  administrator  is  sued  in  equity 
by  a  creditor  for  a  debt  of  the  deceased,  and  the  creditor 
succeeds  in  establishing  his  demand,  the  Court  will  direct 
the  payment  of  the  amount  due  to  the  creditor,  together  with 
his  costs,  out  of  the  estate  (/*),  but  unless  the  estate  is  in- 
sufficient, no  order  is  made  with  regard  to  the  payment  of  the 
costs  of  the  personal  representative,  it  being  supposed  that 
he  may  reimburse  himself  out  of  the  assets  ;  so  that  if  there 
be  no  further  fund  out  of  which  he  may  reimburse  himself,  the 
costs  must  come  out  of  his  own  pocket :  And  even  if  it  should 
appear,  upon  taking  the  accounts,  that  there  is  no  su.-h  fund, 
still  the  Court  will  not  give  any  directions  with  regard  to  his 
costs  (?'). 

The  question  whether  an   executor  or  administrator  who  Question  of 
sues  or  defends,  and  is  unsuccessful,  is  to  be  repaid  his  costs  cost^'to  execu- 
out  of  his  estate,  is  totally  distinct  from  the  question  whether  tcT  ?ut  °f  hlS 
he  is  liable  to  the  other  party  to  the  action  or  not,  and  will 
be  found  dealt  with  later  on  in  this  chapter  (k). 

But  where  a  suit  is  instituted,  either  by  creditors  or  resi-  Costs  in  an  a<i- 
duary  legatees,  for  a  general  administration  of  assets,  so  that  suit  • 
the  whole  estate  of  the  deceased  is  necessarily  taken  from  the 

(g)  R.  S.  C.  Old.  LXY.  r.  1.  (i)  Dan.    Ch.  Pr.   1219,  vol.   ii. 

(A)  Dan.    Ch.    Pr.    1175,    1219,  pt.  i.  6th  edit.     Morgan  &  Wurtz- 

vol.    ii.    pt.    i.  6th  edit.     Lyse   v.  Lurg  on  Costs,  179. 

Kingdon,  1  Coll.  134.  (/:)  See  post,  pp.  1936,  1937. 
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or  administra- 
tor's costs  are 
not  discretion- 
ary 
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hands  of  the  personal  representative,  and  distributed  under 
the  direction  of  the  Court,  his  costs  of  suit,  as  between 
solicitor  and  client,  are,  generally  speaking,  provided  for; 
and  even  where  the  assets  are  insufficient  to  pay  the  creditors 
of  the  deceased,  these  costs,  and  any  other  costs,  charges, 
and  expenses  properly  incurred  by  him,  continue  the  first 
charge  on  the  estate  (I). 

The  above  is  the  general  rule,  but  it  is  governed  by  the 
circumstances  of  each  particular  case,  and  in  cases  marked 
by  fraud,  evasion,  or  neglect  of  duty,  the  Court  will  not 
merely  refuse  to  allow  the  executor  his  costs  out  of  the  assets, 
but  will  order  him  to  pay  the  costs  of  the  suit,  or  of  so  much 
of  the  suit  as  is  attributable  to  the  breach  of  duty  on  his 
part  (m)  ;  but  mere  negligence  is  not  sufficient  to  deprive  an 
executor  or  administrator  of  his  costs  (n). 

The  rule  that  the  costs  of  all  proceedings  in  the  Supreme 
Court  are  in  the  discretion  of  the  Judge  does  not  apply  to  an 
executor  or  administrator  who  has  not  unreasonably  instituted 
or  carried  on  or  resisted  any  proceedings,  and  he  is  not  to  be 


(I)  Tipping  v.  Power,  1  Hare, 
405,  411.  Gaunt  v.  Taylor,  2  Hare, 
413.  Ante,  pp.  850,  851.  Jackson 
r.  Woolley,  12  Sim.  12.  Ottley  v. 
Gilby,  8  Beav.  602.  Tanner  v. 
Dancey,  9  Beav.  339.  As  to  the 
priority  of  the  executor's  costs  of 
an  administration  action  over  costs 
in  a  probate  action,  see  Re  May- 
hew,  5  Ch.  D.  596.  See  also  Re 
Price,  31  Ch.  D.  485.  In  an 
administration  suit  by  a  mortgagee 
who  has  obtained  an  order  for  sale 
of  the  real  and  leasehold  estate, 
the  personal  representatives  are 
entitled,  if  the  assets  are  deficient, 
to  payment  of  their  costs,  charges, 
and  expenses,  in  priority  to  the 
plaintiff's  costs  of  the  sale  :  Re 
Spensley's  Estate,  L.  R.  15  Eq.  16. 
But  see  Pinchard  v.  Fellows,  L.  R. 


17  Eq.  421. 

(m)  Heighington  v.  Grant,  1 
Phill.  Ch.  C.  600.  Hewett  v. 
Poster,  7  Beav.  348.  Hide  v.  Hay- 
wood, 2  Atk.  126.  See  also  Fell 
v.  Lutwitlge,  Barnard,  Chanc.  322. 
Avery  r.  Osborne,  ibid.  352. 
Brown  v.  How,  ibid.  358.  Vaughan 
v.  Thurston,  Colles,  175.  Bennett 
v.  Attkins,  1  Younge  &  C.  247. 
Baker  v.  Carter,  ibid.  250.  Toner 
v.  Thompson,  7  Sim.  145.  Western 
v.  Chapman,  1  Coll.  181.  Tickner 
v.  Smith,  3  Sm.  &  G.  42.  Boynton 
v.  Richardson,  31  Beav.  340.  See 
also  Dan.  Ch.  Pr.  1208—1218,  6th 
edit. 

(??)  Travers  v.  Townsend,  1 
Moll.  496.  See  hereon  Morgan  & 
Wurtzburg  on  Costs,  179. 
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deprived  of  any  right  to  costs  out  of  a  particular  estate  or 
fund  to  which  he  would  be  entitled  according  to  the  rules 
heretofore  acted  upon  in  the  Chancery  Division  (o). 

The  effect  of  the  rule  may  be  stated  to  be  that  an  executor 
or  trustee  is  entitled  to  his  costs  (including  costs,  charges, 
and  expenses)  in  any  action  to  administer  his  estate  unless  it 
is  established  that  he  is  guilty  of  such  misconduct  as  justifies 
the  Judge  in  depriving  him  of  them  (p). 

It  is,  of  course,  impossible  to  define  exactly  what  will  Misconduct, 
amount  to  such  misconduct ;  where  executors  first  withheld 
accounts  and  then  rendered  incorrect  ones  they  were  ordered 
to  pay  the  costs  of  the  action  (q),  and  mere  non-feasance 
has  been  held  to  amount  to  such  misconduct  as  in  lie 
Wtall  (/•),  where  executors  allowed  their  solicitor  to  retain 
and  pay  himself  some  costs  which  the  Court  held  to  be 
unnecessary,  and  other  costs  which  should  have  been  charged 
against  corpus  but  which  the  executors  had  improperly  charged 
against  income. 

In  the  case  of  Re  Clabburn  (s),  Bacon,  V.-C,  ordered  the  Executor 

bringing  a 

plaintiff,  who  was  executor  and  trustee  of  the  Will,  to  person-  useless  action. 

ally  pay  the  costs  of  an  administration  action  which  was  held 

to  be  unnecessary.     The  estate  in  that  case  was  a  very  small 

one,  and  the  defendant  beneficiaries  had  offered  to  concur  in  a 

special  case  to  settle  any  point  of  doubt  or  difficulty  arising 

under  the  Will. 

A  trustee  is,  in  an  administration  action,  always  entitled  to  Trustee 

.  .        entitled  to 

his  costs  as  between  solicitor  and  client,  unless  a  case  of  mis-  solicitor  and 
conduct  is  made  out  against  him  such  as  to  justify  the  Judge  less  deprived 
in  depriving  him  of  them  it).  on  account ■ of 

x  °  x  '  misconduct. 

An  order  refusing  a  trustee  his  costs  can  always  be  appealed  Appeal  from 
from  (u).  as  he  can  only  be  deprived  of  them  on  the  ground  of  au, order 

v    n  j  l  o  refusing  costs. 

(o)  Ord.  LXV.  r.  1.  Re  Cope,  W.  N.  1S85,  p.  154. 

(p)  Re  Love,  29  Ch.  D.  348.  (t)  Re  Love,  29  Cli.  D.  348.     See 

(q)  Re  Kadcliffe,  50  L.  J.  Ch.  317.  also  Re  Knight's  Will,  26  Ch.  D.  82. 

(r)  42  Ch.  D.  674.  (u)  Ann.  Pr.  1893,  p.  1051,  where 

(s)  46  L.  T.  848.     As  to  an  un-  the  cases  will  he  found  conveni- 

necessary  action  by  a  legatee,  see  ently  cited. 
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1938  Of  Remedies  against  Executors  and       [Pt,  v.  Bk.  11. 

misconduct,  and  the  question  of  misconduct  or  no  misconduct 
is  a  matter  on  which  an  appeal  lies  (x)  ;  but  the  converse  of  this 
rule  does  not  hold  good,  and  if  the  Judge,  notwithstanding 
charges  of  misconduct,  allows  an  executor  or  trustee  his  costs 
no  appeal  will  lie,  because,  if  by  the  misconduct  of  the 
executor  or  trustee  he  has  lost  his  right  to  costs,  then 
the  discretion  of  the  Judge  arises,  and  under  sec.  49  of  the 
Judicature  Act,  1873,  there  is  no  appeal  from  such  dis- 
cretion (y). 
Defaulting  It  is  a  clear  rule  that  no  costs  are  given  to  an  executor  or 

.  '       ,     trustee  who  is  a  debtor  to  the  estate   until  his  debt  is  paid, 
one  of  two  only 

defaulting.  If  one  of  two  executors  is  a  debtor  to  the  estate  his  co- 
executor  is  entitled  to  act  by  a  separate  solicitor,  and  if  he 
does  so  he  will  be  entitled  to  his  costs  (z).  If  two  executors 
employ  one  solicitor,  and  one  of  the  two  executors  is  a  debtor 
to  the  estate,  the  taxing-master  on  taxation  finds  what  is  the 
fair  amount  of  costs  to  be  attributed  to  the  executor  who  is  a 
debtor  to  the  estate.  This  amount  is  deducted  from  the  total 
costs  of  the  two,  and  the  balance  after  making  such  deduction 
is  the  amount  allowed  as  costs  of  the  other  executor  (a). 

Principle  on  The   principle   seems   to   be   that   the   costs  due   to   the 

which  the  costs 

of  a  defaulting  executor,  who  is  indebted  to  the  estate,  are  set  off  against  his 

trustee  are  dis-     -,-1,-1,1  p  n         i  1       j.  j 

allowed.  debt,  and  the  proper  iorm  01   order   appears  to   be   to  order 

payment  of  the  costs  due  to  him  from  the  estate,  and  for  the 

order  also  to  provide  that   such  costs  are  not  to  be  paid  until 

he  makes  good  the  moneys  due  from  him  to  the  estate  (b), 

and  it  makes  no  difference  for  this  purpose  whether  the  debt 

arises  from  a  default  of  the  executor  or  trustee,  or  is  simply 

a  debt  due  from  him  to  the  testator's  estate. 

Costs  of  a  If  an  executor  who  is  indebted  to  the  estate  becomes  bank- 

defaulting 

(./•)  Re  Love,  supra.     See  also  Re  516.  See  also  McEwan  v.  Crombie, 

Knight's  Will,  26  Ch.  D.  82,  90.  25  Ch.  D.  175.     The  earlier  case 

(y)  Charles  v.  Jones,  33  Ch.  D.  of  Watson  v.  Eow,L.  R.  18  Eq.  680, 

-~ *-cL  -a-  fit.  n&ffoe&i).  seems  now  to  be  overruled. 

L'*93)/Qh.&'/.     (3)  Jessel,  M.   R.,  in   Smith   v.  (6)  Lewis  v.  Trask,  21   Ch.  D. 

Dale,  18  Ch.  D.  518.  864.     Re  Basham,  23  Ch.  D.  195. 
(o)  Smith  v.   Dale,   18   Ch.  D. 
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rupt,  his  costs  incurred  prior  to  the  bankruptcy  are  set  off  executor  -who 
against  the  debt  (c).     The  costs  incurred  subsequently  to  the  rupt. 
bankruptcy  stand  on  a  different  footing,  and  the  question 
whether  such  costs  will  be  paid  out  of  the  estate  seems  now 
to  depend  mainly  on  whether  the  debt  due  from  the  executor 
or  trustee  is  discharged  by  the  bankruptcy  or  not. 

There  are  conflicting  decisions  on  the  point,  one  decision  of  Conflicting 
Hall,  V.-C.  (d),  and  the  other  of  North,  J.  (e).  decisions. 

Both  cases  arose  under  the  Bankruptcy  Act,  1869,  in  both 
cases  the  debt  due  from  the  defendant  was  a  debt  due  in 
respect  of  a  breach  of  trust,  and  by  sec.  49  of  the  Bankruptcy 
Act,  1869,  bankruptcy  was  not  a  discharge  from  a  debt 
incurred  by  breach  of  trust.  North,  J.,  held  that  as  the  debt 
was  not  discharged  the  executor  was  not  entitled  to  his  costs 
incurred  after  the  bankruptcy  unless  he  paid  the  debt.  Hall, 
V.-C,  followed  an  earlier  case  of  Boivyerv.  Griffin  (f),  which 
North,  J.,  declined  to  follow,  and  held  the  trustee  entitled  to 
the  costs  subsequently  to  the  bankruptcy  without  making 
good  his  default,  it  seeming  to  him  (as  his  Lordship  stated) 
to  be  consistent  with  good  sense  to  hold  that  any  person 
who,  though  adjudicated  bankrupt,  was  retained  as  a  party 
to  an  action,  as  executor  or  trustee,  should  be  paid  his 
costs  (g). 

In  the  case  of  Re  Basham  (h),  Chitty,  J.,  after  a  Yery  full 
consideration  of  the  authorities,  followed  the  decision  of 
North,  J.,  and  Pearson,  J.,  also  acted  on  the  same  rule  in  a 
later  case  (i). 

It  will  be  remembered  that  sec.  30  of  the  Bankruptcy  Act  Sec.  30  of  the 
of  1883  is  more  favourable  to  the  bankrupt  than  sec.  49  of  Act,  1883. 
the  Bankruptcy  Act,  1869,  and  under  sec.  30  of  the  Bank- 
ruptcy  Act,   1883,    a  bankrupt   executor,   administrator,   or 

(c)  Smith   v.    Dale,  supra.     Re      862. 

Basham,  supra.    Re  Vowles,  32  Ch.  (/)  L.  R.  9  Eq.  340. 

D.  243.  (g)  21  Ch.  D.  867. 

(d)  Clare  v.  Clare,   21    Ch.  D.  (h)  23  C.  D.  195. 

865.  (i)  Re  Vowles,  32  Ch.  D.  243. 


(e)  Lewis  v.  Trask,  21  Ch.  D. 
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Costs  some- 
times given  to 
a  defaulting 
trustee  on 
account  of 
assistance 
rendered. 


Trustee 
making  good 
Lis  default : 
right  to  costs. 


Executors'  and 
trustees' 
priority  as  to 
costs. 


Executor  of  a 

defaulting 

trustee. 


trustee,  only  remains  liable  to  the  estate  for  debts  incurred  by 
fraudulent  breach  of  trust.  The  consequence  is,  that  where 
his  debt  is  for  a  fraudulent  breach  of  trust  he  will  get  no 
costs  at  all ;  if  the  debt  arise  on  any  other  ground,  he  will  get 
his  costs  subsequently  to  the  bankruptcy. 

In  meritorious  cases,  where  the  Court  has  derived 
assistance  in  taking  the  accounts  from  having  the  executor 
represented  by  solicitors  and  counsel  in  the  action,  it  will 
sometimes  order  him  to  have  costs  out  of  the  estate 
notwithstanding  he  remains  a  debtor  to  the  estate  (k),  but  the 
solicitor  for  the  defaulting  executor  should,  before  incurring 
costs,  point  out  to  the  beneficiaries  that  the  executor  can 
only  attend  and  assist  in  the  proceedings  if  his  costs  are 
paid  out  of  the  estate,  and  obtain  their  sanction  to  his 
attending  on  those  terms  before  the  costs  are  incurred. 

A  trustee  who  has  not  been  guilty  of  dishonesty,  and 
who  has  made  good  to  the  estate  the  deficiency  arising 
from  an  improper  investment  made  by  him,  will  not  be 
ordered  to  pay  costs  (/). 

Where  the  estate  is  insufficient  for  payment  of  costs 
executors  and  trustees  are  entitled  to  payment  of  their 
costs,  charges,  and  expenses,  in  priority  to  all  other  parties 
to  an  administration  action  (m). 

The  executor  or  administrator  of  a  defaulting  trustee 
who  accounts  fairly  for  the  assets  come  to  his  hands,  is 
entitled  to  deduct  his  costs  of  the  action  out  of  the  assets 
of  his  testator  or  intestate,  even  although  they  may  be  in- 
sufficient to  repair  the  breach  of  trust  (n). 

In  the  case  of  Re  Griffiths  (o),  an  action  was  brought 
against    the    executor    of   a  deceased    executor    for  the  ad- 


(k)  See  remarks  of  Chitty,  J.,  in 
Re  Basham,  supra. 

(1)  Peacock  v.  Colling,  54  L.  J. 
Ch.  743.  Re  Whiteley,  33  Ch.  D. 
347. 

(m)  Dodds  v.  Tuke,  25  Ch.  D. 
617.     Wetenkall    v.    Dennis,    33 


Beav.  285.  Henderson  v.  Dodds, 
L.  B.  2  Eq.  532. 

(n)  Haldenby  v.  Spofforth,  9 
Beav.  195.  Home  v.  Shepherd, 
3  Jur.  N.  S.  806. 

(o)  26  Ch.  D.  465. 
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ministration  of  the  estate  of  the  original  testator.  The 
defendant  properly  accounted  for  all  assets  which  had  come 
to  his  hands.  A  balance  was  found  due  from  the  estate  of 
the  original  executor  to  the  estate  of  the  original  testator, 
which  balance  the  estate  of  the  original  executor  was  insufficient 
to  pay.  Cotton,  L.  J.,  said  that  the  strict  order  would  be  to 
allow  the  defendant  out  of  the  estate  of  the  original  testator  all 
the  costs  incurred  solely  with  reference  to  the  original  testator's 
estate,  but  as  to  the  costs  incurred  by  the  defendant  solely 
as  representative  of  his  own  testator,  the  defaulting  executor, 
he  ought  to  be  allowed  them  solely  out  of  the  estate  of 
the  defaulting  executor.  Fry,  L.  J.,  in  the  same  case, 
pointed  out  that  there  was  a  third  class  of  costs,  coming 
under  neither  of  the  above  heads,  and  they  ought  to  be 
divided  between  the  two  funds  ( p). 

The  following  payments    have    been  held  to  be  included  Payments 

,  „  ,  allowed  as 

in  costs,  charges,  and  expenses ;  costs  of  proceedings  by  an  costs,  charges, 
administrator  against  a  defaulting  solicitor,  taken  bond  fide  an  exPen3es- 
for  the  benefit  of  the  estate  (q),  the  costs  of  an  action 
properly  defended  by  a  trustee  (r),  costs  of  a  sale  rightly 
made  by  trustees  under  a  power  (s),  costs  of  former  trustees 
paid  to  the  executor  of  the  survivor  in  consideration  of  his 
transferring  the  trust  property  (f). 

An  order  giving  trustees  their  costs,  charges,  and  expenses,  Order  giving 
gives  them  something  more  than  their  costs  of  the  action,  and  charges,  and 
can  be  appealed  from  (u).  expenses." 

A  trustee  in  passing  his  accounts  is  not  allowed  without   "  Moderation  " 
question  sums  paid  by  him  to  his  solicitor  for  costs  ;  and  the 
bill,  although  not  submitted  to   a  regular  taxation,  can  be 
submitted  to  the  taxing-master  to   be   "  moderated,"  i.e.  for 


(p)  See   also   Lyse  v.  Kingdon,  37  Cli.  D.  317,  327. 
1  Coll.  184,  189.     Palmer  v.  Jones,  (s)  Re  Mansel,  54  L.  J.  Ch.  883. 

43  L.    J.  Ch.   249.     Re  Kitto,  28  (t)  Harvey  v.  Olliver,  57  L.  T. 

W.  R.  411.  239. 

(q)  Re  Davis,  57  L.  T.  755.  (it)  Re  Chennell,  8  Ch.  D.  482. 

(r)  Stirling,  J.,  in  Re  Llewellin,  ^  ^< "Serf^e  S&&-    !&*.£&,/&. 
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the  taxing-master  to  disallow  such  items  as  are  irregular  and 
excessive  (x). 

A  solicitor -trustee  is  only  entitled  to  charge  his  costs  and 
expenses  out  of  pocket  found  by  the  taxing-master  to  have 
been  properly  incurred  (y),  unless  he  is  specially  authorized 
by  the  instrument  creating  the  trust  to  make  further 
charges  (z),  and  although  he  he  empowered  to  charge  pro- 
fessional charges  he  is  not  entitled  to  charge  for  services 
which  are  not  strictly  professional,  and  not  for  matters  which 
an  executor  ought  to  do  without  the  intervention  of  a  solicitor, 
such  as  for  attendances  to  pay  premiums  on  policies,  atten- 
dances at  the  bank  to  make  transfers,  attendances  on  proctors, 
auctioneers,  legatees,  and  creditors  (a)  ;  but  where  an  exe- 
cutor was  authorized  to  make  the  usual  professional  or  other 
proper  and  reasonable  charges  he  was  held  entitled  to  charge 
for  business  not  strictly  of  a  professional  nature  transacted 
by  him  in  relation  to  the  trust  estate  (b).  A  solicitor 
should  not  in  a  Will  appointing  him  executor  or  trustee 
insert  an  authority  to  himself  to  charge  for  business  not 
strictly  professional,  unless  the  testator  has  expressly  in- 
structed him  to  insert  such  a  power  (c). 

A  power  authorizing  a  solicitor-trustee  to  charge  for  pro- 
fessional services  is  inoperative  if  the  solicitor  himself  attests 
the  Will  (d). 

A  solicitor-trustee  who  acts  as  solicitor  for  other  parties  in 
an  action  will  be  allowed  his  costs,  and  this  none  the  less 
that  he  acts  for  himself  as  well,  unless  and  except  so  far  as 
the  costs  are  increased  by  acting  for  himself  as  well  as  the 
others  (e) ;    but   this    does    not    apply    to    his    costs    in    the 


{x)  Johnson  r.  Telford,  3  Russ. 
477.  Allen  v.  Jarvis,  L.  K  4  Ch. 
616.  Aylesford  v.  Poulett,  63  L. 
T.  519. 

(y)  Robinson  v.  Pett,  2  Lead. 
Cas.  Eq.  214,  6th  edit. 

(z)  Re  Shearwood,  2  Beav.  338. 
Moore  v.  Frowd,  3  My.  &  Cr.  45. 
Be  Wyche,  11  Beav.  209. 


(a)  Harbin  v.  Darby,  28  Beav. 
325. 

(b)  Re  Ames,  25  Ch.  D.  72.    But 
see  Re  Chappie,  27  Ch.  D.  584. 

(c)  Kay,  J.,  in  Re  Chappie,  27 
Ch.  D.  587. 

(d)  Re  Barber,  31    Ch.  D.  665. 
Re  Pooley,  40  Ch.  D.  1. 

(?)  Cradock  v.  Piper,  1  M.  &  G. 


fund. 


Ch.  ii.]  Administrators  in  Equity.  1943 

administration  of  the  trusts  outside  a  suit,  the  general  prin- 
ciple that  a  trustee  is  not  permitted  to  profit  by  his  trust,  or 
to  place  himself  in  a  situation  in  which  he  may  be  tempted 
to  deal  with  his  trust  with  a  view  to  his  own  profit,  being 
held  to  apply  to  the  latter  case  and  not  to  the  former  (/).  It 
is  difficult  to  see  the  distinction  between  the  two  cases,  and 
Chitty,  J.,  and  the  Court  of  Appeal,  in  following  (g)  Cra- 
dock  v.  Piper  (/<),  seem  to  have  considered  that  the  exception 
to  the  general  rule  made  by  CradocJc  v.  Piper  had  been  too 
long  established  to  be  disturbed  (?'). 

After    the    costs    of    the    executor    or    administrator    are   Of  the  plaintiff 

•  •    •  ux  ^ie  acti°u 

satisfied,  the  next  claim  on  the  fund  arising  from  the  per-   out  of  the 
sonal  estate  is  that  of  the  plaintiff  in  the  suit  for  his  costs 
incurred  in  it  (k). 

One  consequence  of  this  right  of  the  plaintiff  to  his  costs 
of  the  suit  appears  to  be,  that  if  the  executor  or  adminis- 
trator, after  the  decree,  makes  payment  of  a  debt  with  a 
view  to  be  reimbursed  out  of  the  fund  in  Court,  his  right  to 
be  so  reimbursed  must  be  postponed  to  the  payment  of  the 
plaintiff's  costs :  that  is,  he  must  run  the  risk  of  the  fund 
not  being  sufficient  to  pay  the  costs  and  also  to  reimburse 
him  (I).  Again,  if  the  suit  has  been  properly  instituted  and 
there  are  either  assets  in  Court  or  outstanding  assets  to  be 
administered,  it  seems  to  have  been  held  that  the  plaintiff's 
costs  of  suit  must  be  paid  out  of  those  assets,  whatever  may 
be  the  hardship  on  the  executor  or  administrator  as  to  his 
demand  on  them  in  respect  of  having,  before  suit,  paid  other 
creditors  of  the  estate  with  his  own  money  (m). 

But  the  personal  representative's  right  of  retainer  for  his 


664.     Re  Barber,   34   Ch.   D.    77.  (i)  As  to  a  solicitor-trustee  em- 

But   see  Re   Corsellis,  34  Ch.  D.  ploying  his  partner,  see  Clack  v. 

675.  Carlon,  30  L.  J.  Ch.  639. 

(/)  Lincoln  v.  Windsor,  9  Hare,  (k)  Hearn  v.  Wells,  1  Coll.  323. 

158.     Re  Barber,  supra.  (I)  Jackson  v.  Woolley,  12  Sim. 

(g)  In  Re  Barber,  supra,  and  Re  16,  17. 

Corsellis,  supra.  (m)  Hearn  v.  Wells,  1  Coll.  323, 

(h)  1  M.  &  G.  664.  332,  333. 
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own  debt  will  prevail,  as  there  has  already  been  occasion  to 

show  (m),  against  the  plaintiff's  right  to  his  costs. 

Costs  of  The  costs  of  a  person  (beneficiary  or  creditor)  bringing 

proceedh?gk3ing   proceedings    against  an  executor   or   administrator   are   now 

against  an         always   in   the   discretion   of    the    Court  (o),    and   an    order 

executor  or  J  .  . 

administrator     refusing  a  beneficiary  or  creditor  plaintiff    his   costs  in  an 

isci  unary.     a(jmmistration  action,  or  making  him  pay  costs,  is  an  order 

No  appeal 

from  an  order    within  the  discretion  of  the  Judge,  under  Ord.  LXV.  r.  1, 
legateegcosts.     and  cannot  be  appealed  from  (p).     And  the  same  rule  will 

apply  to  a  creditor  bringing  the  action. 
Legatee  plain-        Prior  to  the  Eules  of  1883,  the  rule  was  that  a  residuary 
as  oTright  to*    legatee  filing  a  bill  for  administration  had  a  right  to  have  his- 
costs.  costs  out  of  the  estate,  unless  that  right  was  displaced  by 

some    special    ground    for    depriving  him  of  them  (q).     But 
under  Ord.  LXV.  r.  1,  the  costs  of  a  plaintiff'  legatee  are  abso- 
lutely in  the  discretion  of  the  Judge  (?•). 
Old  rule  did  Hostile  actions  against  executors  or  trustees,  for  instance, 

hostile  actions,   an  action  seeking  to  charge  them  with  costs  on  the  ground  of 

misconduct  (s),  did  not  come  under  the  above  rule. 
Costs  of  Where  a  beneficiary  has  mortgaged  his  legacy  or  share  one 

t>cncficit\ry  wlio 

has  mortgaged    set  of  costs  only  is  allowed  to  him  and  his  incumbrancer 
is  egacy.         attending  the  proceedings,  that  set  of  costs  is  payable  to  the 
incumbrancer  so  far  as  may  be  necessary  to  satisfy  the  incum- 
brancer's costs  of  action,  and  after  such  payment  the  balance 
of  costs  is  payable  to  the  plaintiff  (t). 
Creditor's  right       A  creditor  bringing  an  administration  action  is  entitled  to 
client  costs.       solicitor  and  client  costs  if  the  estate  proves  insufficient  for 
payment  of  the  debts  (u),  at  any  rate  where  he  sues  on  behalf 
of  himself  and  the  other  creditors  of  the  deceased  (x),  the 

0<)  Ante,  pp.  884,  887.  120. 

(o)  See  R.  S.  C.  1883,  Ord.  LXV.  (t)  For  form  of  order,  see  order 

r.  1.  in  Higham  v.  Higham,  Seton,  vol. 

{p)  Re    McClellan,   29    Ch.    D.  ii.  p.  869,  4th  edit.     See  also  lie 

495.  Goss,  W.  N.  1884,  p.  192. 

(q)  Farrow  v.  Austin,  18  Ch.  D.  (u)  Thomas   v.  Jones,   1    Dr.  & 

58.  Sm.  134. 

(r)  T,e  McClellan,  29  Ch.  D.  495.  (x)  As  to  this,  see  ante,  pp.  190G, 

(«)  Williams  v.  Jones,  34  Ch.  D.  1907. 
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reason  given  being  that  it  would  be  unreasonable  that  the 
general  body  of  creditors  should  take  advantage  of  the  exer- 
tions of  the  particular  creditor  through  whose  instrumentality 
the  fuud  has  been  recovered  without  paying  him  all  his 
costs  (y) ;  and  this  rule  applies  equally  to  a  creditor  who 
obtains  conduct  of  an  action  originally  commenced  by  a 
legatee  or  next  of  kin  (2). 

A  plaintiff  in  a  legatee's  administration  action  is  entitled  to  Legatee  plain- 
costs  as  between  solicitor  and  client  where  the  estate  is  suffi- 
cient to  pay  debts  but  insufficient  to  pay  legacies  in  full  (a)  ; 
and  it  makes  no  difference  that  there  has  been  a  contest 
between  the  plaintiff  and  another  legatee  as  to  the  proper 
mode  of  dividing  the  fund  (b). 

The  principle  that  a  creditor  plaintiff  against  an  insolvent 
estate  is  entitled  to  his  costs  as  between  solicitor  and  client 
was  extended  by  Kay,  J.  (c),  to  the  case  of  a  separate  creditor 
suing  on  behalf  of  himself  and  all  the  other  creditors  of  the 
testator,  the  testator  being  one  of  a  firm  of  traders.  The 
testator's  private  estate  was  solvent,  and  the  separate  creditors 
were  paid  in  full,  but  the  estate  of  the  firm  was  insolvent. 

In  the  case  of  Re  Watson  (d),  a  residuary  legatee  who 
brought  an  action  to  establish  his  identity  was  allowed  costs 
out  of  the  estate. 

It  was  an  established  rule   that  creditors  were  not  to  be  of  creditors 

coming  in 

allowed  any  of  the  costs  which  they  were  put  to,  either  in  under  the 
the  first  instance,  or  in  any  stage  of  the  proof  of  their  claims 
before  the  Master  under  the  decree  (e).    But  now  by  Ord.  LY. 

(y)  Jessel,  M.  R.,in  Re  Richard-  (c)  Re  McEea,  32  Ch.  D.  613. 

son,  14  Ch.  D.  611,  612.     See  also  (d)  53  L.  J.  Ch.  305. 

the  reason   given   by  Kindersley,  (e)  Nor  was  a  creditor  entitled 

V.-C,  in.  Thomas  v.  Jones,  supra.  to  costs,  whose  debts  had  been  dis- 

(z)  Re  Richardson,  supra.  allowed  by  the  Master,  and  allowed 

(a)  Re  Hervey,  26  Ch.  D.  179.  by  the  Court  on  petition  :  Watkins 

(b)  Re  Wilkins,  27  Ch.  D.  703.  v.  Maule,  Jacob,  105.  But  if  his 
See  also  Henderson  v.  Dodds,  L.  R.  proof  was  beneficial  to  the  estate, 
2  Eq.  532,  where  the  action  was  as  where  he  saved  by  it  the  ex- 
to  administer  the  realty,  there  pense  of  a  suit,  and  there  were 
being  no  personalty.  extraordinary     costs,     the     Court 


decree 
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r.  58,  of  the  Eules  of  the  Supreme  Court,  1883,  it  is  provided, 
that  "  a  creditor  who  has  come  in  and  established  his  debt  in 
the  Judges'  Chambers  under  any  judgment  or  order  shall  be 
entitled  to  the  costs  of  so  establishing  his  debt,  and  the  sum 
to  be  allowed  for  such  costs  shall  be  fixed  by  the  Judge,  un- 
less he  shall  think  fit  to  direct  the  taxation  thereof :  and  the 
amount  of  such  costs,  or  the  sum  allowed  in  respect  thereof, 
shall  be  added  to  the  debt  so  established  "  (/).  Where  the 
creditor  fails  to  establish  his  debt,  he  may  be  ordered  to  pay 
the  costs  of  the  inquiry  consequent  upon  his  claim,  though 
he  is  not  a  party  to  the  action  (g). 

The  question  out  of  what  particular  fund  costs  are  to  be 
paid  scarcely  comes  within  the  scope  of  this  work,  but  it  will 
perhaps  be  well  to  refer  to  the  general  principles  governing 
the  subject. 

Whether  tlie  Where  next  of  kin,  or  other  persons  claiming  as  a  class 

costs  are  to  be 

paid  out  of  the  under  the  Will,  succeed  in  establishing  their  title,  their  costs, 

fund  or  out  of    as  above  defined,  incurred  in  so  doing,  are  paid  out  of  the 

the  genend        general  estate  before  any  apportionment  of  it  takes  place  (h). 

So  where  a  legacy  is  claimed,  in  an  administration  suit,  by 

two  legatees  adversely  to  each  other,  the  costs  must  be  borne 

by  the  testator's  estate  (inasmuch  as  the  question  arises  on 

his  Will)  and  not  by  the  legacy  (J).     But  where  a  residuary 

estate  was  divisible  amongst  several  persons,  and  an  account 

was  made  up,  and  the  adults  received  their  shares  :  and  the 

would    give    them    on    petition  :  edit. 

Harvey  v.  Harvey,  6  Madd.  91.  (;/)  Hatch  v.  Searles,  2  Sm.  &  G. 
(/)  Usually  a  sum  is  named  for  147.  Yeomans  ".  Haynes,  24  Beav. 
costs  of  proof  at  the  time,  the  debt  127.  It  appears  that  a  special  sum- 
is  allowed  :  Ann.  Ch.  Pr.  1893,  mons  must  be  taken  out  to  obtain 
p.  947.  Under  the  General  Order  payment :  Dan.  Ch.  Pr.  1035,  6th 
of  27th  May,  1865,  a  fixed  sum  of  edit. 

1/.  13s.  Ad.  if  the  debt  was  under  (h)  Shuttleworth  v.  Howarth,  1 

5Z.,  and  21.  2s.  if  above,  was  usually  Cr.  &  Ph.  228. 

allowed  :    Seton,    4th    edit.    832.  (i)  Wilson   v.   Squire,    13   Sim. 

Morgan   &   Wurtzburg    on    Costs,  212.     See  also  Jolliffe  v.  East,  3 

191.     These   costs   are  not  added  Bro.  C.  C.  25.     Ripley  v.  Moysey, 

to  the  debt,  but  are  costs  in  the  1  Keen,  578.     Eyre  v.  Marsden  4 

action  :    Dan.   Ch.   Pr.   1034,    6th  M.  &  Cr.  231. 
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infants  filed  a  bill  for  an  account  against  the  executors  and 
the  other  residuary  legatees,  who,  being  satisfied,  deprecated 
the  proceedings,  and  the  accounts  turned  out  to  be  sub- 
stantially correct ;  it  was  held,  that  the  costs  of  the  suit  were 
payable  out  of  the  plaintiff's  share  alone  (k).     The  rule  has  A  legacy 

severed  from 

been   laid  down    to    be,  that  if  the    executors,    admitting  a  the  rest  of  the 

legacy  to  be  payable,  sever  it  from  the  estate,  and  a  dispute 

arises  between  the  persons  or  some  of  the  persons  to  whom 

the  legacy  belongs,  and  the  Court  has  to  decide  to  whom  it 

belongs,  there  the  particular  fund  bears  the  costs  ;  secus,  if 

the  dispute  arises  between  the  persons  claiming  the  residue 

and  the  residuary  legatee  whether  it  is  payable  (I).     Where 

there  are  no  other  assets,  the  costs  must  be  paid  out  of  the 

specific  legacies  pari  passu  (m).     It  is  now  settled  that  the  Administra- 

.    .  .  ti°n  °f  real 

costs  of  an  administration  action,  so  far  as  they  have  been  estate. 
increased  by  the  administration  of  the  real  estate,  are  to  be 
borne  by  that  real  estate  (n).  It  would  seem  that  where  real 
estates  are  sold  under  a  decree  in  an  administration  suit,  the 
costs  incurred  by  such  sale  will  be  payable  out  of  the  estates 
sold  (o).  If  the  costs  of  an  administration  suit  are  increased 
by  its  being  also  a  suit  for  the  execution  of  the  trusts  of  a 
settlement,  the  Court  has  held  that  the  additional  costs  must 
be  borne  by  the  settlement  fund  (jj). 

The  costs  of  a  suit  for  the  administration  of  a  testator's 
estate  are  payable  out  of  the  residue  generally  and  not 
primarily  out  of  a  lapsed  share,  as  there  is  no  residue  of 
personal  estate  until  after  payment  of  the  debts,  funeral  and 
testamentary  expenses,  and  costs  of  the  administration  of  the 


(k)  Mackenzie  v.  Taylor,  7  Beav.  289.      Cookson    v.    Bingham,    17 

467.     Thompson  v.  Clive,  11  Beav.  Beav.  262. 

475.    Compare  Hilliard  v.  Fulford,  (n)  Be   Middleton,    19    Ch.   D. 

4  C.  D.  389.  552.     Patching  v.  Barnett,  51  L.  J. 

(I)  Atty.-Gen.  v.  Lawes,  8  Hare,  Ch.  74.     Be  Roper,  45  Ch.  D.  126. 

43,  by  Wigram,   V.-C.      See  also  (o)  Barnwell    r.    Iremonger,    1 

Morgan   &   Wurtzburg    on    Costs,  Dr.  &  Sm.  242,  255. 

169,  170.  O)  Irby  v.  Irby,  24  Beav.  525. 

(m)  Bristow  v.  Bristow,  5  Beav.  Skirrow  v.  Skirrow,  17  YV.  B.  759. 


1948 


Of  Remedies  against  Executors  and      [Pt.  v.  Bk.  n. 


In  what  cases 
tlie  plaintiff 
-hill  pay  the 
executor  costs. 


estate  of  the  testator  (q).  And  real  estate  which  has  descended 
to  the  testator's  heir  at  law,  not  because  it  was  not  originally 
disposed  of  by  the  Will,  but  by  reason  of  a  subsequent  for- 
feiture by  the  devisee  under  the  provisions  of  the  Will,  is  not 
liable  to  pay  the  costs  of  an  action  to  administer  the  estate  in 
priority  to  specifically  devised  and  bequeathed  freehold  and 
leasehold  estates  (r). 

It  remains  to  consider  in  what  cases  the  executor  or 
administrator  is  entitled  to  receive  his  Costs  from  the  plain- 
tiff. If  a  creditor  plaintiff  brings  or  continues  an  action  after 
he  has  been  correctly  informed  that  there  are  no  assets  applic- 
able to  the  payment  of  his  debt,  he  will  be  ordered  to  pay  the 
costs,  wholly  or  from  the  time  he  receives  the  information  (s). 
In  Robinson  v.  Elliott  (t),  a  creditor  filed  a  bill  against  an 
executrix,  and  she  stated,  by  her  answer,  that  there  were 
no  assets  for  the  payment  of  his  debt ;  he,  however,  persisted 
in  the  suit ;  and  the  result  of  the  account  in  the  Master's 
office  was,  that  there  were  no  assets  unarlministered,  though 
the  executrix  was  charged  with  more  than  she  had  admitted  : 
And  it  was  held,  that  the  bill  should  be  dismissed  without 
costs  as  against  the  executrix.  In  another  case  (u),  on 
further  directions,  the  case  appeared  to  be,  that  application 
had  been  made  to  an  executor  for  an  account,  but  that  he 
gave  no  account :  The  bill  was  then  filed ;  and  by  his 
answer,  the  defendant  stated  the  accounts  ;  but  the  plaintiff 
took  a  decree  for  an  account :  It  turned  out,  on  the  Master's 
report,  that  the  account  given  by  the  answer  was  correct : 
and  the  question  then  was,  as  to  costs  :  The  Vice-Chancellor 
gave  the  plaintiff  the  costs  of  the  suit  up  to  the  decree  ;  and 
the  defendant  the  costs  of  the  subsequent  proceedings. 


(//)  Trethewy  v.  Helyar,  4  C.  D. 

53,  Jessel,  M.  R.,  dissenting  from 
Gowan  v.  Broughton,  L.  R.  19  Eq. 
77.  See  also  Fenton  v.  Wills,  7 
C.  D.  33. 

(r)  Hurst  v.  Hurst,  28  Cli.  D. 
15(J.    But  see  Scott  v.  Cumberland, 


L.  R.  18  Eq.  578. 

(s)  Bluett  v.  Jessop,  Jacob,  240. 
King  v.  Bryant,  4  Beav.  460,  462. 
Fuller  v.  Green,  24  Beav.  217. 

(t)  1  Russ.  Chanc.  Cas.  599.  See 
Dan.  Cli.  Tr.  1220,  6th  edit. 

(»)  Anon.  4  Madd.  373. 
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Where  the  proceedings  brought  by  a  legatee  are  urrneces-  Useless  pro- 
sary  or  improper,  he  will  not  be  allowed  his  costs  out  of  the  legatee! 
estate,  as,  for  instance,  "where  the  plaintiff,  a  residuary 
legatee,  suing  by  his  next  friend,  sought  to  charge  the 
defendant  with  costs  on  the  ground  of  misconduct  and  failed 
in  making  out  the  misconduct  (x),  and  the  legatee  will  be 
ordered  to  pay  the  costs  of  such  improper  proceedings,  as,  for 
instance,  the  costs  of  taking  unnecessary  accounts  (y),  or  an 
abortive  attempt  to  remove  a  trustee  (z),  and  the  Court  will 
not  permit  the  costs  occasioned  by  improper  litigation  to  be 
paid  out  of  the  estate  (a). 

In  the  case  of  Ackers  v.  Ackers  (b),  North,  J.,  ordered  a 
useless  administration  action  to  be  stayed,  and  the  plaintiff  to 
pay  the  costs  of  the  action  ;  the  defendant  being  at  liberty  to 
take  out  of  the  estate  any  costs  in  default. 

(x)  Williams  v.  Jones,  34  Ch.  D.  (a)  Brown  v.  Burdett,  40  Ch.  D. 

120.  244. 

(y)  Croggan  v.  Allen,  22  Ch.  D.  (b)  W.  N.  1S84,  p.  82.     See  also 

101.     Re  Blake,  29  Ch.  D.  913.  Be  Ormston,  58  L.  T.  74.  Affirmed 

(z)  Fane  v.  Fane,  13  Ch.  D.  228.  on  appeal,  59  L.  T.  594. 
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CHAPTER    THE    THIRD. 

OF    REMEDIES    AGAINST     EXECUTORS     AND     ADMINISTRATORS    IN 
THE    PROBATE    DIVISION    OF    THE    HIGH    COURT    OF    JUSTICE. 

An  executor,  upon  taking  probate,  as  well  as  an  administrator 
on  taking  out  letters  of  administration,  makes  oath  that  he 
will  (amongst  other  things)  render  a  true  and  just  account  of 
the  estate  and  effects  of  the  deceased  whenever  required  by 
law  so  to  do  (a).  An  administrator  under  the  Court  of  Probate 
Act,  1857  (b),  must  also  give  a  bond  conditioned  (inter  alia) 
to  make  a  "just  and  true  account"  of  his  administration 
whenever  required  by  law  so  to  do  (c). 

An  executor  or  administrator  may  be  compelled  to  exhibit 
an  inventory,  and  render  an  account  of  his  administration  of 
the  personal  estate  of  his  testator  or  intestate  in  the  Probate 
Division  at  the  instance  of  a  legatee  or  next  of  kin,  or  of  a 
creditor  (d)  ;  but  neither  an  executor  nor  administrator  can 
be  cited  by  the  Probate  Division  ex  officio  to  account  (e). 

The  subject  of  the  making  of  an  inventory  by  an  executor 
or  administrator,  together  with  the  various  questions  relating 
thereto,  e.g.  the  form  and  contents  of  the   inventory  (/),  the 


(a)  For  forms  of  executors'  and  Maxwell,  L.  E.  1  P.  &  D.  272  it  was 
administrators'  oaths,  see  Tristram  decided  that  the  Court  of  Probate 
and  Coote's  Probate  Practice,  10th  had  no  jurisdiction  to  compel  ad- 
ed.,  pp.  689,  700  et  seq.  ministrators   who   had   taken  out 

(b)  Section  81.     Ante,  p.  454.  administration  in  an  Ecclesiastical 

(c)  For  form  of  administration  Co  art  to  file  inventories  and  ac- 
bond,  see  Tristram  and  Coote's  counts  in  the  Eegistry  of  the 
Probate  Practice,  10th  ed.,  p.  673-  Court,  as  such  inventories  and  ac- 

(d)  This  jurisdiction  was  pre-  counts  were  by  virtue  of  the  87th 
served  to  the  Court  of  Probate  by  section  of  the  Probate  Act  return- 
section  23  of  the  Court  of  Probate  able  only  into  the  Court  of  Chan- 
Act,  1857.     See  ante,  p.  238.  eery.     See  ante,  p.  457. 

(c)  In  the  case  of  Bouverie  v.  (/)  Ante,r-p.  846. 
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cases  in  which,  and  the  persons  from  whom,  the  Court  will 
compel  the  exhibiting  of  an  inventory  (</),  and  the  effect  of 
lapse  of  time  in  exhibiting  the  inventory  (Ji),  has  been  dis- 
cussed in  an  earlier  part  of  this  Treatise. 

The  order  of  the  Court  requiring  the  executor  or  adminis- 
trator to  bring  in  an  inventory  and  account  is  obtained 
according  to  the  present  practice  by  summons  (/). 

Whether  the  Probate  Division  can  entertain  objections 
made  by  a  legatee  or  creditor  against  the  inventory  exhibited 
by  the  accountant,  is  a  question  on  which  the  decisions  of 
the  Court  of  Queen's  Bench  and  the  practice  of  the  Pre- 
rogative Court  of  Canterbury,  were  at  variance  :  The  prin- 
cipal authorities  on  the  point  have  been  collected  in  an  earlier 
part  of  this  Treatise  (k). 

The  executor  or  administrator  shall  be  allowed,  in  the 
Probate  Division,  all  his  reasonable  expenses,  as  well  in  law- 
suits as  for  other  honest  purposes  :  and  this  reasonableness 
of  expenses  is  to  be  such,  that  he  may  receive  thereby 
neither  profit  nor  loss  (I).  And  therefore  he  shall  be 
allowed  his  expenses  in  secular  courts  over  and  above  such 
costs  as  were  allowed  there  (/»)•  It  should  seem  that  the 
decisions  which  have  been  elsewhere  pointed  out  (/<),  respect- 
ing the  accounts  and  allowances  of  executors  or  administrators 
in  Equity,  would  be  regarded  as  authorities  in  those  matters 
in  the  Probate  Division  also. 

After  the  investigation  of  the  account,  if  the  Court  finds 
it  true  and  perfect,  it  shall  pronounce  for  its  validity ;  and 
in  case  all  parties  interested  have  been  cited,  such  sentence 
shall  be  final,  and  the  executor  or  administrator  shall  be 
subject  to  no  further  suit  (o). 

With  respect  to  legatees  and  next  of  kin,  they  might  for-   Suit  fo 
merly  proceed  against  the  executor  or  administrator  in  the 

(g)  Ante,  pp.  841,  845.  (I)  4  Burn,  E.  L.  489,  8th  edit. 

(h)  Ante,  p.  844.  (m)  Ibid, 

(i)  See    Tristram    and    Coote's  (n)  Ante,  p.  1759  et  seq. 

Probate  Practice,  10th  ed.,  p.  342.  (o)  4  Burn,  E.  L.  487,  8th  edit. 
(k)  Ante,  pp.  847,  848. 
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legacy. 
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20  &  21  Vict. 

c.  77,  s.  23  : 
no  suits  for 
legacies  to  he 
entertained  by 
the  Court  of 
Probate. 

Suits  by  next 
of  kin  for  a 
distribution. 


20  &  21  Vict. 

c.  77,  s.  23  : 
no  suits  for  dis- 
tribution of 
residues  to  be 
entertained  by 
the  Court  of 
Probate. 


Proctor's  fees. 


Injunctions 
Receivers. 
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Ecclesiastical  Court  to  recover  their  legacies,  or  distributive 
shares  under  the  statute  {p). 

Indeed,  in  respect  of  legacies  the  cognizance  of  them  in 
former  times  belonged  exclusively  to  the  Ecclesiastical  juris- 
diction ;  the  Court  of  Chancery,  till  Lord  Nottingham  ex- 
tended the  system  of  equitable  jurisprudence,  administered 
no  relief  to  legatees  (q). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21 
Yict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to  which  the 
jurisdiction  of  the  Ecclesiastical  Courts  has  been  transferred, 
shall  entertain  no  suit  for  legacies  (r). 

According  to  the  Statute  of  Distributions,  the  Ecclesiastical 
Court  had  authority  to  enforce  the  distribution  of  an  intes- 
tate's effects :  And  as  the  Act  of  Parliament  contains  no 
negative  words,  equity  had,  in  this  matter  also,  a  concurrent 
jurisdiction  with  the  Ordinary  (s). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20 
&  21  Yict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to 
which  the  jurisdiction  of  the  Ecclesiastical  Court  was 
transferred,  shall  entertain  no  suits  for  the  distribution  of 
residue  (t). 

Now  by  the  Judicature  Acts,  the  jurisdiction  of  the  Court 
of  Probate  has  been  transferred  to  the  Probate  Division  of  the 
High  Court  of  Justice  (u). 

The  Ecclesiastical  Court  could  not  entertain  a  suit  for 
proctor's  fees  ;  since  they  are  a  temporal  duty,  for  which  an 
action  may  be  maintained  in  the  Temporal  Courts  (x). 

The  Probate  Division,  in  common  with  the  other  Divisions 
of  the  High  Court  of  Justice,  has  power  to  grant  injunctions 
and  to  appoint  receivers  by  virtue  of  sect.  25  (sub-s.  8)  of  the 


(p)  Glen  v.  Webster,  2  Cas. 
temp.  Lee,  31. 

(q)  Deeks  v.  Strntt,  5  T.  R. 
692. 

(r)  See  ante,  pp.  238,  239. 

(s)  Matthews  v.  Newby,  1  Vern. 
133.    Fonbl.  Treat.  Eq.  B.  4,  Pt.  2, 


Ch.  3,  s.  2,  note  (d). 

(t)  See  ante,  pp.  238,  239. 

(a)  See  ante,  p.  240. 

(z)  Pollard  v.  Gerard,  1  Lord 
Eaym.  703.  Johnson  v.  Oxenden, 
4  Mod.  255.     Toller,  496. 
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Judicature  Act,  1873,  by  which  it  is  provided  that  "  A  man- 
damus or  an  injunction  may  be  granted  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made  :  and  any  such  order  may  be  made 
either  unconditionally  or  upon  such  terms  and  conditions  as 
the  Court  shall  think  just :  and  if  an  injunction  is  asked 
either  before  or  at  or  after  the  hearing  of  any  cause  or  matter 
to  prevent  any  threatened  or  apprehended  waste  or  trespass, 
such  injunction  may  be  granted  if  the  Court  shall  think  fit, 
whether  the  person  against  whom  such  injunction  is  sought 
is,  or  is  not,  in  possession  under  any  claim  of  title  or  other- 
wise, or  (if  out  of  possession)  does  or  does  not  claim  a  right  to 
do  the  act  sought  to  be  restrained  under  any  colour  of  title  : 
and  whether  the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable." 

In  a  case  where  an  executor  had  before  probate,  and  with- 
out the  assent  of  his  co-executor,  intermeddled  in  the  estate 
and  made  preparations  to  dispose  of  a  portion  of  it,  the  Court  exe°u*01'  before 
gave  leave  to  the  co-executor  to  issue  a  writ  against  him, 
claiming  an  injunction  to  restrain  him  from  dealing  with  the 
estate  before  probate,  and  praying  for  the  appointment  of  a 
receiver  (ij). 


Injunction  by 
executor 
against  a  co- 


(//)  In  the  goods  of  Moore,  13 
P.  D.  36.  The  Court  in  this  case 
followed  the  case  of  lie  Parker,  54 
L.  J.  Ch.  (594,  in  which  it  was 
decided  that  by  sect.  25  (sub-s.  8) 
of  the  Judicature  Act,  187.3,  any 
Judge  of  the  High  Court  is  enabled 
to  appoint  a  receiver  of  a  deceased's 


estate  (before  grant  of  probate  or 
ad  ministration)  notwithstanding 
the  absence  of  lis  pendens;  but 
that  applications  for  any  such 
order  being  on  the  way  to  probate 
proceedings  are  properly  made  in 
the  Probate  Division,  and  if  made 
elsewhere  will  not  be  encouraged. 


W.E. — VOL.    II. 
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CHAPTER    THE    FOURTH. 


Jurisdiction 
of  the  County 
Court  in 
Equity. 


OF    EQUITABLE    REMEDIES    AGAINST    EXECUTORS    AND    ADMINIS- 
TRATORS   IN    THE    COUNTY    COURT. 

By  stat.  51  &  52  Yict.  c.  43,  s.  67,  it  is  enacted  that  the 
County  Courts  shall  have  and  exercise  all  the  powers  and 
authority  of  the  High  Court  in  the  actions  or  matters  herein- 
after mentioned  ;  (that  is  to  say,) 

1.  By  creditors,  legatees  (whether   specific,  pecuniary,  or 
residuary),  devisees  (whether  in  trust  or  otherwise),  heirs- 
at-law,  or  next  of  kin,  in  which  the  personal  or  real  or 
personal  and  real  estate  against  or  for  an  account  or 
administration  of  which  the  demand  may  be  made  shall 
not  exceed  in  amount  or  value  the  sum  of  five  hundred 
pounds. 
5.  Under  the  Trustees  Relief  Acts,  or  under  the  Trustee 
Acts,  or  under  any  of  such  Acts,  in  which  the  trust 
estate  or  fund  to  which  the  action  or  matter  relates  shall 
not  exceed  in  amount  or  value  the  sum  of  five  hundred 
pounds. 
The  section  having  enumerated  other  actions  and  matters 
proceeds  : 

"  In  all  such  actions  or  matters  the  Judge  shall,  in  addi- 
tion  to  the  powers  and  authorities  possessed  by  him,  have  all 
the  powers  and  authorities,  for  the  purposes  of  this  Act,  of  a 
Judge  of  the  Chancery  Division  of  the  High  Court ;  and  the 
treasurer,  registrar,  and  high  bailiff  respectively  shall  in  all 
such  actions  or  matters  discharge  any  duties  which  an  officer 
•of  the  said  division  can  discharge,  either  under  the  order  of  a 
Judge  of  the  said  division,  or  under  the  practice  thereof,  and 
all  officers  of  the  Courts  shall,  in  discharging  such  duties, 
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conform  to  any  rules  or  orders  made  in  that  behalf  under  this 

Act." 

By  sect.  68,  "  If  during  the  progress  of  any  action  or  matter  Where  amount 
J  '  .      .  of  subject- 

under  the  last  preceding  section  it  shall  be  made  to  appear  to  matter  of  suit 

the  Judge  that  the  subject-matter  exceeds  the  limit  in  point  iimitof  the 
•of  amount  to  which  the  -jurisdiction  of  the  Court  is  therein  jurisdiction  of 

J  County  Court, 

limited,  it  shall  not   affect  the  validity  of  any  order  already  suit  may  he 

made,  but  it  shall  be   the   duty  of  the  Judge  to  direct  the  Court  of 

action  or  matter  to  be  transferred  to  the  Chancery  Division  of  chancery>  &c- 

the  High  Court ;  and  the  whole  of  the  procedure  in  the  said 

action  or  matter  when  so  transferred  shall  be  regulated  by  the 

Rules  of  the  Supreme  Court :  Provided  always,  that  it  shall  be 

lawful  for  any  party  to  apply  to  a  Judge  of  the  said  division 

at  Chambers  for  an  order  authorizing  and  directing  the  action 

or  matter  to  be   carried   on.  and  prosecuted  in   the  County 

Court,  notwithstanding  such  excess  in  the  amount  of  the  limit 

to  which  equitable  jurisdiction  is  given  by  the  said  section  ; 

and  the  Judge,  if  he  shall  deem  it  right  to  summon  the  other 

parties,  or  any  of  them,  to  appear  before  him  for  that  purpose, 

after  hearing   such  parties,  or  on  default  of  the  appearance 

of  all  or  any  of  them,  shall  have  full  power  to  make  such 

order." 

By  sect.  G9,  "  Where  any  action  or  matter  is  pending  in  Transfer  to 

County  Courts 

the  Chancery  Division  of  the  High  Court  which  might  have  0f  equitable 

been  commenced  in  a  Court  under  this  Act,  it  shall  be  lawful  jj^^ 

for  any  of  the  parties  thereto  to  apply  at  Chambers  to  the 

Judge  of  the  said  division  to  whom  the  said  action  or  matter 

is  attached  to  have  the  same  transferred  to  the  Court  or  one 

of  the  Courts  in  which  the  same  might  have  been  commenced, 

and  such  Judge  shall  have  power  upon  such  application,  or 

without   such   application,  if  he  shall  think  fit,  to  make  an 

order  for  such  transfer,  and  thereupon  such  action  or  matter 

shall  be  carried  on  in  the  Court  to  which  the  same  shall  be 

ordered  to  be  transferred,  and  the  parties  thereto  shall  have 

the  same  right  of  appeal  as  they  would  have  had  if  the  action 

or  matter  had  been  commenced  in  such  Court." 

By  sect.  70,  "Any  moneys,  annuities,  stocks,  or  securities  Trustees  may 

3  y  2 
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pay  trust 
moneys  or 
transfer  stock 
and  securities 
iiitn  County 
Court. 


Where  action 
may  be  com- 
menced. 
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vested  in  any  persons  as  trustees,  executors,  administrators, 
or  otherwise,  upon  trusts  within  the  meaning  of  the  Trustees 
Eelief  Acts,  where  the  same  do  not  exceed  in  amount  or  value 
the  sum  of  five  hundred  pounds,  upon  the  filing  by  such  trus- 
tees or  other  persons,  or  the  major  part  of  them,  with  the 
registrar  of  the  Court  within  the  district  of  which  such  per- 
sons  or  any  of  them  shall  reside,  of  an  affidavit  shortly  de- 
scribing according  to  the  best  of  their  knowledge,  the  instru- 
ment creating  the  trust,  may,  in  the  case  of  money,  be  paid 
into  a  post  office   savings  bank  established  in  the   town  in 
which  the  Court  is  held,  in  the  name  of  the  registrar  of  such 
Court,  in  trust  to  attend  the  orders  of  the  Court,  and  upon 
such  persons  filing  with  the  registrar  the  receipt  or  other 
document  given  to  them  by  the  officer  of  the  said  bank,  the 
registrar  shall  record  the  same,  and  give  to  them  an  acknow- 
ledgment in  such  form  as  may  be  prescribed,  which  acknow- 
ledgment shall  be  a  sufficient  discharge  to  such  persons  for 
the  money  so  paid,  and,  in  the  case  of  stocks  or  securities, 
may  be  transferred  or  deposited  into  or  in  the  names  of  the 
treasurer  and  registrars  of  such  Court,  in  trust  to  attend  the 
orders  of  the  Court,  and  the  certificate  of  the  proper  officer 
of  the  transfer  or  deposit  of  such  stocks  or  securities  shall  be 
a  sufficient  discharge  to  such  persons  for  the  stocks  or  securi- 
ties so  transferred  or  deposited  :  and  for  the  above  purposes 
all  the  powers  and  authorities  of    the  High  Court  shall  be 
possessed  and  exercised  by  the  Courts,  and  any  order  made 
by  virtue  of  such  powers  and  authorities  shall  fully  protect 
and  indemnify  all  persons   acting  under  or  in  pursuance  of 
such  order." 

By  sect.  74,  "  Except  where  by  this  Act  it  is  otherwise  pro- 
vided, every  action  or  matter  may  be  commenced  in  the  Court 
within  the  district  of  which  the  defendant  or  one  of  the  defen- 
dants shall  dwell  or  carry  on  his  business  at  the  time  of  com- 
mencing the  action  or  matter,  or  it  may  be  commenced,  by 
leave  of  the  Judge  or  registrar,  in  the  Court  within  the  dis- 
trict of  which  the  defendant  or  one  of  the  defendants  dwelt  or 
carried  on  business,  at  any  time  within  six  calendar  months 
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next  before  the  time  of  commencement,  or,  with  the  like 
leave,  in  the  Court  in  the  district  of  which  the  cause  of  action 
or  claim  wholly  or  in  part  arose." 

By  sect.  75,  "  The  provisions  of  the  next  preceding  section  In  what  Courts 

d  L  proceedings  in 

.shall  not  apply  to  any  of  the  following  proceedings  ;  but  equity  shall  be 

"  (2)  Proceedings  under  the  Trustee  Acts,  1850  and  1852,  taken- 
shall  be  taken  in  the  Court  within  the  district  of 
which  the  persons  making  the  application,  or  any 
of  them,  reside  or  resides  : 
"  (3)  Proceedings  for  the  administration  of  the  assets  of  a 
deceased  person  shall  be  taken  in  the  Court  within 
the  district  of  which  the  deceased  person  had  his 
last  place  of  abode   in  England,  or  in  which  the 
executors  or  administrators,  or  any  one  of  them, 
shall  have  their  or  his  place  of  abode  : 
"  Provided  that  if  during  the  progress  of  any  such  proceed- 
ings it  shall  be  made  to  appear  to  the  Court  that  the  same 
could  be  more   conveniently  heard  in   some   other  Court,  it 
shall  be  competent  for  the  Court  to  transfer  the  same  to  such 
other  Court,  and  thereupon  the  proceeding  shall  be  taken  in 
such  other  Court." 

By  Countv  Court  Eules,  1889,  Ord.  VI.  r.  6,  "  Where  any  In  action  for 
"  m  .    .        administration 

person  entitled  to  bring  or  maintain  an  action  for  the  admmis-  plaintiff  may 

tration  of  the  estate  of  any  deceased  person  or  the  execution  j^^n    on  y  a 

of  any  trust  desires  to  submit  for  the  determination  of  the  question  may 

J  be  decided. 

Court  any  of  the  following  questions  or  matters  : 

"  (a.)  Any  question  affecting  the  rights  or  interests  of 
any  person  claiming  to  be  creditor,  devisee, 
legatee,  next  of  kin,  or  heir-at-law,  or  cestui  que 
trust  : 

"  (b.)  The  ascertainment  of  any  class  of  creditors,  lega- 
tees, devisees,  next  of  kin,  or  others  : 

"  (c.)  The  furnishing  of  any  particular  accounts  by  the 
executors  or  administrators  or  trustees,  and  the 
vouching  (when  necessary)  of  such  accounts  : 

"  (d.)  The  payment  into  Court  of  any  money  in  the  hands 
of  the  executors  or  administrators  or  trustees  : 

"  (e.)  Directiug  the  executors  or  administrators  or  trus- 
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tees  to  do  or  to  abstain  from  doing  any  particular 
act  in  their  character  as   such  executors  or  ad- 
ministrators or  trustees  : 
"  (f.)  The  approval  of  any  sale,  purchase,  compromise, 

or  other  transaction  : 
"  (g.)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust : 
he  shall  in  his  particulars  specify  concisely  the  question  or 
matter  upon  which  the  decision  of  the  Court  is  required  :  and 
that  he  is  willing  to  renounce  his  right  to  an  order  for  a 
general  administration  of  the  estate  or  trust." 
Partial  admin-        Such  question  may  be  determined  without  general  adminis- 
[Btiation'  tration,  under  Ord.  XXII.  r.  11. 

injunction.  By  Ord.  XXII.  r.  12,  "In  any  action  or  matter  in  which 

an  injunction  has  been,  or  might  have  been  claimed,  the 
plaintiff  may,  before  or  after  judgment,  apply  for  an  injunc- 
tion to  restrain  the  defendant  or  respondent  from  the  repeti- 
tion or  continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  from  the  commission  of  any  wrongful  act  or 
breach  of  contract  of  a  like  kind  relating  to  the  same  property 
or  right,  or  arising  out  of  the  same  contract ;  and  the  Judge 
may,  in  addition  to  giving  judgment  for  such  damages  and 
costs  as  the  plaintiff  may  be  entitled  to,  grant  the  injunction, 
either  upon  or  without  terms,  as  may  be  just." 
Parties  By  sect.  120,  "  If  any  party  in  any  action  or  matter  shall 

aggrievedmay    ^     c|iS8atisfied  with    the    determination   or  direction  of  the 
appeal. 

Judge  in  point  of  law  or  equity,  or  upon  the  admission  or 
rejection  of  any  evidence,  the  party  aggrieved  by  the  judg- 
ment, direction,  decision,  or  order  of  the  Judge  may  appeal 
from  the  same  to  the  High  Court,  in  such  manner  and  subject 
to  such  conditions  as  may  be  for  the  time  being  provided  by 
the  Rules  of  the  Supreme  Court  regulating  the  procedure  on 
appeals  from  inferior  Courts  to  the  High  Court  "  (a). 

For  the  Orders  and  Pailes  made  for  the  County  Courts,  and 
the  procedure  therein,  the  reader  is  referred  to  the  Annual 
County  Courts  Practice. 

(a)  SeeE.  S.  C.  1883,  Ord.  LIX.  rr.  10  to  17. 
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ABATEMENT.     See  Revivor,  Execution,  Judgment. 

of  action,  .         __. 

none  by  death  of  any  party  where  cause  of  action  survives,  /  /  4,  et 

sen.,  1615,  17S8,  n.  (g),  1804,  1918. 
nor  in  any  case  through  death  of  party  between  verdict  and  judg- 
ment, 774.     See  1617. 

one  of  several  plaintiffs  executors,  1804. 
by  revocation  of  grant  to  administrator  under  old  law,  505. 
no  abatement  under  Judicature  Act,  505. 

procedure  under  Judicature   Act    in  lieu  thereof,    505.      See 
Execution,  llcviror. 
oflegacy,  1211,  et  seq. 

general  legatees  must  abate  before  specific,  1211. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  1211. 

case  where  the  estate  becomes  insufficient  by  devastavit  of 
executor,  1215. 
executor  cannot  give  his  own  legacy  a  preference,  1211. 
priority   among  general   legatees   of    purchasers   above   volunteers, 
1217—1219. 

what  legatees  are  regarded  as  purchasers,  121/— 1219. 
in  what  other  cases  such  priority  is  allowable,  1221 — 1223. 
of  specific  legacies,  1224. 

of  legacies  in  the  nature  of  specific  legacies,  1224. 
of  devises  of  the  real  estate,  1225,  1564,  1588,  1589.     See  1584. 
pleas  in,  abolished  by  Judicature  Acts,  826,  n.  (h),  1777,  1831,  n.  (p). 

ABROAD,  ,  B      _      . 

will  made  abroad,  or  of  property  there,  296,  et  seq.     See  Foreigner. 
letters  of  administration  of  property  abroad,   or  where  next  of  kin  is 

abroad,  365,  et  seq. 
legatee,  how  executor  may  discharge  his  liability,  1284.     See  1433,  1818. 

ABSENCE, 

of  executor  or  administrator, 

administrator  durante  absentia,  433,  et  seq.     See  Administration. 
transfer  of  stock,  &c,  standing  in  his  name,  13  &  14  Vict.  c.  CO,  and 
15  &  16  Vict.  c.  55,  1889. 
of  legatee,  executor  may  pay  legacy  into  the  bank  under  36  Geo.  III. 

c.  52,  1284,  1433. 
beyond  seas   does   not  prevent   Statute  of  Limitations  running,   1S42, 

n.  {I). 

ABSENT  PERSONS, 

how  their  interests  may  be  bound  in  an  administration  action,    1919, 

et  seq. 

ABSOLUTE  INTEREST, 

what  words  will  give,  597,  et  seq.,  966—968,  10S4,  n.  (/),  1253. 
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ACCIDENT,  ,.  ,  .  „-_     . 

death  caused  by,  action  on  belialf  of  family  of  deceased,  /03,  et  scq. 

ACCOl'  NT 

to  be  delivered  of  personal  estate  for  duty,   503,   et  scq.     See   Trolatc 

Duty- 
scmblc  only  primd  facie  proof  of  assets,  1855,  n.  (*). 
action  for,  against  executor,  1876. 

where  testator  directed  that  executor  should  not  be  compelled  to 

account,  1877. 
notwithstanding  account  in  spiritual  court,  1877. 
if  there  are  several  executors,  and  some  admit  assets,  an  account  may 
be  decreed  against  the  rest,  1893,  n.  (A). 
in  the  probate  court,  1950.     See  Inventory. 

who  may  compel  executors  to  render,  1950. 
practice  as  to,  1951. 
action  of, 

for  executor,  696. 
against  him,  1S23. 
executor's  accounts,  1744,  ct  scq.     See  Allowances. 
duty  of  executor  to  keep  clear  accounts,  1890,  1891. 
costs  of  furnishing,  1891. 
he  shall  account  for  all  profits,  1744. 
of  a  lease,  1744. 

of  occupying  buildings  at  less  than  fair  rent,  807,  n.  (cl). 
of  the  trade  of  testator,  1744—1748. 
of  the  purchase  of  legacies,   1749,  n.  (o).     See  806,  807,  1922, 

n.  (n). 
of  a  sale,  &a.  to  himself,  1748,  1749. 
of  compounding  debts  or  mortgages,  174S,  1749. 
of  the  purchase  of  the  equity  of  redemption  of  an  estate  in  mort- 
gage to  the  testator,  1749. 
of  private  speculations,  1749. 
in  what  cases  charged  with  interest,  1749 — 1759. 

how  computed,  1751 — 1759 
charges  and  expenses  should  be  included  in  and  not  in  bill  of  costs, 
1813. 

ACCOUNT  DUTY,  50S,  ct  scq. 
See  Probate  Duty. 

ACCOUNT  STATED, 

executor  may  declare  on,  as  executor,  762. 

whether  of  money  due  to  testator,  or  to  him  as  an  executor,  762. 
executor  may  be  sued  on  as  executor,  1662. 

ACCOUNTANT-GENERAL, 

office  of,  abolished  and  duties  transferred  to  Paymaster-General,   1263, 
n.  (L-),  1817  n.  (h). 

ACCRUING  SHARES, 

whether  they  go  to  survivor  with  the  original  shares,  1082. 

A<  ICUMULATIVE  LEGACIES, 

doctrine  of,  1155,  ct  scq.     See  Cumulative  Legacies. 

ACTION.     See  Remedies,  Revivor,  Executor,  liability. 

what  rights  of  action  pass  to  an  executor,  &c,  695.  et  scq. 

how  far  executor  represents  testator  in  his  contracts,  696. 

exceptions.  697,  n.  (h),  733,  735.     See  722. 

joint  choses  in  action,  733. 

choses  in  action  assigned  by  deceased,  734. 
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ACTION— continued. 

what  rights  of  action  pass  to  an  executor,  &c. — continued. 
ancient  rule,  actio  personal is  moritur  cum  persona,  (597. 
alteration  of  the  rule,  697 — 700. 
actions  for  torts  to  the  person  do  not  survive,  700. 
action  against  any  person  causing  the  death  of  the  testator,  by 
neglect,  stat.  9  &  10  Yict.  c.  93,  703— 70b-. 
stat.  43  &  44  Vict.  c.  42,  limited  amount  of  compensation  to 
personal  representative  of  workman  killed  against  employer, 
707,  708. 
stat.  27  &  28  Yict.  c.  95,  s.  1,  706. 
actions  for  torts  to  the  freehold  or  chattels  real,  700 — 703. 
stat.  3  &  4  Wm.  IV.  c.  42,  702. 
whether  survives  to  executor  against  hundred  for  injury  by 
riot  to  leasehold  premises,  702. 
actions  ex  quasi  contractu,  70S,  709. 
in  actions  on  contracts,  how  far  rule  applies,  709,  ct  scq. 

where  the  breach  M-as  an  injury  to  the  person  of  testator,  70?. 

to  a  third  person,  717. 
upon  covenants  respecting  land,  710—717.     See  Covenant. 
contracts  respecting  land  not  under  seal,  713. 
covenants  by  executor  of  reversioner  for  years,  717. 
choses  in  action  of  wife,  736,  ct  scq.     See  Hiisbanci  ami  Wife. 
what  actions  accrue  to  executor  after  testator's  death,  760,  ct  scq. 
for  torts  done  in  executor's  time,  760. 

whether  he  has  been  in  actual  possession  or  not,  760. 
he  may  sue  as  executor  or  individually,  761. 
or  in  both  capacities,  767,  1S33. 
on  contracts  made  with  executor,  762. 
he  may  sue  as  executor, 

on  an  account  stated,  762. 

for  money  lent,  762. 

for  money  had  and  received,  762. 

for  money  paid,  762,  763. 

for  goods  sold  and  delivered,  763,  764. 

for  materials  found,  763. 

for  work  and  labour,  763. 

as  indorsee  or  holder  of  a  bill,  764. 

as  payee  of  a  note,  764. 

whenever  the  money  recovered  will  be  assets,  764,  765. 

but  all  the  executors  cannot  sue  on  a  contract  made  with 
one,  notwithstanding  the  money  recovered  will  be  assets, 
765. 
not  on  bond  to  himself,  765. 
to  recover  back  money  the  payment  of  which  is  a  devastavit, 

766. 
on  a  judgment,  766. 

claims  by  or  against  executor  as  such  may  be  joined  with 
claims  against  him  personally,  767,  1S33. 
.suits  accruing  in  executor's  time  on  contracts  with  testator,  767. 

with  testator  and  his  assigns,  768. 
suits  accruing  in  executor's  time  by  remainder,  769. 
by  condition,  769. 

when  the  executor  of  the  pledgor  may  redeem,  769. 
What  rights  of  action  survive  against  an  executor  or  administrator,  1593, 
et  seq. 

See  Remedies,  Executor,  liability. 
in  matters  of  contract,  1593 — 1599. 
to  do  a  collateral  act,  1594. 
though  not  named,  1595. 
accruing  after  testator's  death,  1595,  1596. 
where  contract  was  personal  to  testator,  1596 — 1599. 
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ACTION— continued.  .   . 

what  rights  of  action  survive  against  an  executor  or  administrator— con- 
tinued. 
in  matters  of  tort,  1600—1609. 

rule,  actio  personalis  moritur  cum  persona,  1600. 
examples  of  the  rule,  1600,  et  scq. 

nioditication  of  the  rule  by  3  &  4  Wm.  IY.  c._42,  1607.  _ 
the  executor  may,  in  many  cases,  be  made  liable  by  suing 
him  in  form  ex  contractu,  1602—1607.     See  1600,  n.  (£). 
against  executor,  &c,  of  rector,  for  dilapidations,  1609 — 1613. 
for  breaches  of  trust,  1613. 
on  debts  of  record,  1614. 
on  joint  contracts,  1814,  1663,  n.  (i). 

liability  of  executor  in  case  of  partnership,  1618 — 1625. 

of  deceased  shareholders  in  public  companies,  1203,  1625 — 
1629. 
on  covenants  concerning  the  realty,  1629 — 1631. 
on  contracts  between  landlord  and  tenant,  1204,  n.  (I),  1631,  et  scq. 
personal  liability  of  executor, 

for  rent  in  his  own  time,  1633,  et  scq. 

for  repairs,  1640—1642. 

for  continuing  to  occupy  premises  held  by  testator  from  year 

to  year,  1642 
for  the  occupation  by  co-executor  of  lands  demised  for  years, 
but  not  by  deed,  1642. 
liability  of  executor  for  party  walls,  1643. 
as  to  apprentices,  1649,  1650. 
as  to  a  poor  rate  and  a  church  rate,  1651. 
as  to  debts  of  husband  and  wife,  1652 — 1656. 

as  to  an  action  for  work  and  labour,  with  a  view  to  a  legacy,  1656. 
on  continuing  guarantee  of  testator,  1660. 
fines  for  admission  to  copyhold  lands,  kc. ,  1657. 
sci.  fa.  to  executor  of  Judge  to  certify  a  bill  of  exceptions,  1657. 
certiorari  to  executor  of  coroner  or  justice  to  certify  a  record,  1657. 
against  executor,  &c,  in  respect  of  his  own  contracts,  1661,  et  scq. 
liability  as  executor,  1661 — 1666. 

personally,  1666,  ct  scq. 
on  a  devastavit,  1690,  ct  seq.     See  Devastavit. 
does  not  lie  at  law  against  an  executor  for  a  legacy,  1828 — 1830. 
except  in  consideration  of  forbearance,  1670. 
or  for  a  specific  legacy  after  assent,  1829. 
or  where  he  ceases  to  hold  the  legacy  as  executor,  1829,  1S30. 
nor  lor  a  distributive  share  under  the  statute,  1828. 
for  recovery  of  land.     See  Ejectment. 

ADDITIONAL  LEGACIES,  1155,  ct  scq.     See  Cumulative  Legacies. 

ADEMPTION, 

implied  revocation  of  will  by,  161. 

cannot  be,  if  executor  appointed,  162. 

ADEMPTION  OF  LEGACIES, 

by  inconsistent  legacy,  1183. 
of  specific  legacies.     See  175 — 178,  n.  (t). 
of  a  debt,  1184—1186. 
of  stock,  1187—1189. 
of  partnership  share,  1189. 
of  goods,  1189. 

not  by  pawning,  1189. 
when  by  removal,  1189 — 1191. 
of  terms  for  years,  1191. 

by  surrender  and  taking  new  lease  under  old  law,  1192.     See 

178,  n.  (t). 
effect  of  Wills  Act,  1192,  1193. 
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ADEMPTION"  OF  LEGACIES— continued. 

of  demonstrative  legacies,  1183. 

of  legacies  given  as  portions,  1194,  el  seq. 

by  a  testator  in  loco  parentis,  1199,  ct  seq. 
revival  of  adeemed  legacy,  1157,  n.  (o). 
as  to  wills  made  after  January  1,  1838,  1192,  1193. 
distinction  between  and  satisfaction,  1168,  n.  (r),  1195,  ibid.  n.  (i). 

ADMINISTRATION.     See  Administrator— Court  of  Probate. 
what  amounts  to  an  act  of  by  executors,  228 — 231. 
expenses  of,  850,  851. 

Oiugin  of,  339,  ct  scq. 

Ancient  prerogative  of  the  crown,  339. 
transferred  to  the  prelates,  340. 
by  stat.  "Westminster  2,  Ordinary  bound  to  pay  debts  of  intestate, 

340. 
by  31   Edw.   III.  stat.  1,  administration  to  be  granted  to  next 

"friends,  341. 
the  jurisdiction  of  Ecclesiastical  Courts  to  grant  administration 
now  exercised  by  Probate  Division  of  High  Court  of  Justice, 
239,  341,  342. 
Ckaxt  or  Letters, 

penalty  by  stat.  55  Geo.  III.  for  acting  without  letters,  840. 
in  which  of  the  spiritual  courts  it  was  to  be  obtained  under  the  old 
law,  236,  237. 

archbishop's  prerogative,  by  reason  of  bona  notabilia,  237.     See 

Bona  notabilia. 
when  a  grant  need  not  be  obtained,  392,  ct  scq. 
in  the  case  of  seamen  or  marines,  392,  et  seq.     See  Seamen.  \ 
will  not  be  granted  on  executor's  consent,  232,  n.  (p). 
cannot  be  a  grant  if  there  is  an  executor,  444. 

but  may  be  if  there  is  another  administrator,  444. 
To  whom  general  administration  is  to  be  granted,  346,  ct  scq. 
Husband's  right  to  be  Lis  wife's  administrator,  346 — 350. 
unaltered  by  Married  Women's  Property  Act,  347. 
where  the  marriage  was  voidable,  348. 
where  it  was  void,  348. 
wife  dying  after  a  protection  order,  348. 

alter  dissolution  of  marriage,  349,  n.  (m). 
after  judicial  separation,  349,  n.  (m). 
husband  convicted  of  bigamy,  349. 
husband  a  bankrupt,  349. 

husband  dying  before  he  obtains  administration,  349 — 351. 
husband  and  wife  drowned  in  the  same  ship,  351.     See  402, 

742.  1072,  1136. 
when  controlled  by  will  of  wife  in  cases  not  affected  by 
Married  Women's  Property  Act,  352. 
law  since  that  act,  352. 
where  wife  is  executrix  of  another,  352. 
Widow's  right  to  be  husband's  administratrix,  352. 

the  ordinary  might  grant  to  her  or  next  of  kin,  or  to  them 
jointly,  352,  353. 

both  jointly  or  both  separately,  353. 
the  election  of  the  court  is  in  favour  of  the  widow,  353. 

when  she  may  be  set  aside,  354. 
divorced  a  mensd  ct  thoro,  355. 

second  wife's  right  after  divorce  by  foreign  law,  354. 
Right  of  next  of  kin,  355,  ct  scq.     See  Next  of  Kin. 
who  are  next  of  kin,  355 — 361. 
relations  by  mother's  side  equally  entitled  with  those  of 

father's,  358. 
half-blood  not  excluded,  359. 

primogeniture  gives  no  right  to  preference,  359,  363 
females  equally  entitled  with  males,  360. 
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ADMINISTRATION— continued. 
Grant  of  Letters — continued. 

To  whom  general  ad  minis/ ration  is  to  be  granted— continued. 
Right  of  next  of  km— continued. 

parties  contesting  must  proceed  pari  passu,  361. 

secus,  where  administration  already  obtained  by  one, 
499. 
Si  \ -i Tul  next  of  kin  in  equal  degrees,  362,  et  seq. 

administration  granted  to  him  whom  the  majority  of 
interests  desire,  362. 

exception  as  to  half  blood,  363. 
a  man  used  to  business  preferred,  364. 
primogeniture,  363. 

a  son  preferred  to  a  daughter,  363. 
next  of  kin  also  a  creditor,  364. 
next  of  km  a  bankrupt,  364. 
right  of  husband  to  administer  to  wife  will  not  pass  to 

his  trustee  in  bankruptcy,  364. 
next  of  kin  a  lunatic,  364. 
the  court  prefers  a  sole  administration,  364. 

never  forces  a  joint  one,  364. 
when  an  administrator  is  once  appointed,  another  of  the 
same  degree  cannot  come  in,  364. 
where  a  party  entitled  to  administration  is  resident  abroad, 

364. 
next  of  kin  excluded  when  they  have  no  interest,  373. 
next  of  kin  dying  before  administration  granted,  his  repre- 
sentative entitled,  374,  411. 

but  payment  to  next  of  kin  no  answer  to  an  action 
by  his  representative  as  administrator,  375. 
next  of  kin  cannot  be  compelled  to  take  out  letters,  though 

he  has  administered,  375. 
administration  granted  to  attorney  of  next  of  kin,  376. 

what  is  sufficient  authority  to  entitle  the  attorney  to 

apply,  376,  n.  (u).     See  Attorney. 
liability  of  attorney  to  be  sued,  377. 
next  of  kin  renouncing,  may  retract,  390. 
to  a  creditor,  377,  ct  seq.     See  Creditor. 

even  though  his  right  of  action  statute  barred,  378,  895. 
bond  required  from,  378. 
citation  of  next  of  kin,  378,  379. 
one  creditor  preferred  to  another  on  terms,  379. 
affidavit  of  amount  of  property,  379. 
creditor  a  mortgagee,  380. 
who  is  to  be  considered  a  creditor,  380,  381. 
next  of  kin  cannot  oust  him  when  appointed,  381. 
when  appointed  he  may  oppose  an  interest  or  contest  will, 
■  >2. 
to  a  debtor,  1177. 
to  a  person  without  interest,  382. 

letters  ad  colligendum,  382,  383. 
the  Court  of  Probate  may  appoint  an  administrator  not  other- 
wise entitled,  20  k  21  Vict.  c.  77,  s.  73... 384,  ct  seq. 

where  a  person  shall  die  intestate  or  without  an  executor 

willing  and  competent  to  take  probate,  384. 
or  where  the  executor  is  resident  out  of  the  United  Kingdom, 

384. 
such  appointment  to  appear  in  the  oath  of  the  administrator 

and  administration  letters  and  bond,  385,  386. 
court  will  not  appoint  under  this  section  without  special 

circumstances,  384,  n.  (*■). 
instances  of  such  circumstances,  384,  n.  (s). 
will  not  as  a  rule  grant  administration  under  this  section  to 
person  otherwise  entitled,  386,  n.  (s). 
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ADMINISTRATION— continued. 

Grant  of  Letters — continued. 

To  whom  general  ad  ministration  is  to  be  granted — continued. 
citation  of  party  having  prior  right, 

requisite   (or   consent)   before    administration    granted    to 

another,  378,  n.  (n),  386. 
how  citations  are  to  be  served,  379. 
of  property  out  of  this  country,  365. 
of  the  effects  of  a  foreigner,  365,  13S9,  ct  scq. 
to  a  person  domiciled  out  of  this  country  of  property  here,  366, 

1389,  ct  scq. 
foreign  consuls  may  administer  to  estates  of  foreigners  dying 
here,  367. 

rights  and  liabilities  of  foreign  administrators,  367 — 369, 
1523,  ct  scq. 
of  the  effects  of  a  bastard,  369,  ct  scq. 
of  the  effects  of  a  person  without  kindred,  369,  ct  scq. 
of  the  effects  of  a  felon,  373. 

where  the  Queen  is  entitled,  administration  to  be  granted 
to  the  solicitor  of  the  treasury,  371. 
What  is  sufficient  proof  of,  1794. 
Of  the  mode  of  granting  letters,  389,  tt  scq. 
by  what  instrument,  389. 
form,  389. 

time  of  granting,  389,  390. 
after  three  years,  389. 
renunciation,  when  it  may  be  retracted,  390. 
of  estates  under  £100  through  the  County  Court,  390,  391.    See 

County  Court. 
subsequent  grant  of  to  be  made  where  original  grant  registered, 
246. 
With  the  will  annexed,  399,  et  scq. 
when  necessary,  205,  399,  ibid.,  n.  (c). 

will  not  be  granted  until  the  executor's  refusal  of  probate  has 

been  recorded,  232,  n.  (p),  399,  n.  (b). 
instances  of  quasi  intestacy,  399. 

cases  not  within  the  statute  of  administration,  400. 
after  the  executor  has  administered,  227,  228,  234,  n.  (>/),  408,  cf.  275. 
when  granted,  a  legatee  and  next  of  kin  may  call  on  the  adminis- 
trator to  prove  will  in  solemn  form,  278. 
to  whom  to  be  granted,  400 — 407. 

a  person  entitled  cannot  be  compelled  to  take,  though  he  has 

intermeddled  with  the  estate,  275. 
to  him  who  has  the  greatest  interest,  400. 
residuary  legatee  preferred  to  next  of  kin,  401. 
even  where  there  is  no  residue,  401. 
or  he  is  only  a  trustee,  401. 
his  representative  has  the  same  right,  402,  403. 
no  legal  right  to  the  grant,  403. 

but  where  the  same  person  is  next  of  kin  and  residuary 
legatee,  and  the  executors  renounce,  administration  cum 
testamento  unnexo  must  be  granted,  403,  n.  (y). 
to  next  of  kin,  if  there  is  no  residuary  legatee,  or  he  declines,  403. 

he  may  be  excluded  if  he  has  no  interest,  404. 
to  a  legatee  or  creditor,  if  next  of  kin  declines,  404. 
to  a  legatee  for  life  rather  than  to  a  legatee  substituted,  404, 

n.  (,-). 
what  citations  are  necessary,  40;>,  493,  n.  (i). 
when  the  executor  resides  abroad,  administration  will  be  granted 
to  his  attorney,  406.     See  Attorney. 

the  letter  of  attorney  may  be  revoked  after  administration 
granted  and  the  executor  obtain  probate,  406. 

consequence  of  the  return  of  the  executor,  406,  407. 
consequence  of  death  of  executor,  407. 
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ADMINISTRATION— continued. 

With  the  will  annexed — continued. 
to  whom  to  be  granted — continued. 

not  to  the  executor,  407. 
the  administrator  cannot  commence  an  action  before  letters,  342, 

revocation  of,  493,  494.     See  487,  et  scq.  and  Revocation,  infra. 

De  bonis  non,  408,  et  scq. 
with  the  will  annexed, 

where  sole  or  surviving  executor  dies  after  probate  intestate,  408. 

not  where  sole  executor  dies  without  proving,  408. 
where  one  alone  of  several  executors  proves  and  dies.  408. 
who  is  entitled  to,  410. 
not  necessary  where  there  is  an  administration,  durante  minori- 

tate  of  the  executor  of  an  executor,  119. 
necessary  in  case  of  executor  of  executor  if  original  will  not 
proved  here,  409. 
upon  the  death  of  an  administrator,  411. 
of  one  of  several,  411. 
of  a  surviving  or  sole  administrator,  411. 
who  is  entitled  to,  412-414.     See  381,  n.  (e). 
citation  of  next  of  kin  before  grant  of,  414. 
may  sue  on  a  bill  of  exchange  delivered  to  administrator,  764. 
when  administrator  entitled  to  rent  reserved  on  au  underlease  by 

executor,  568,  791. 
may  get  execution  on  judgment  obtained  by  former  executor,  &c, 

779,  792,  793. 
estate  of  administrator  dc  bonis  non,  788,  et  acq.     See  Estate. 
power  of  administrator  de  bonis  non,  831. 

he  cannot  distrain  for  rent  reserved  to  executor  of  administrator, 
800. 
title  of,  how  proved,  1794,  1795. 

Durante  minoritate,  416,  ctscq. 
when  necessary,  416. 

minor  a  foreigner,  387,  388,  420. 
to  whom  it  must  be  granted,  417 — 421. 

not  within  stat.  21  Hen.  VIII.  c.  5,  417—421. 

court  has  discretion  as  to  person,  417. 
to  the  guardian,  417 — 420. 

sometimes  excluded,  418,  419. 
court  not  bound  by  choice  of  the  minor,  419. 
rules  of  court  as  to  grants  to  guardians,  419,  420. 
when  the  widow  is  non  compos  and  son  a  minor,  421. 
when  it  determines,  421 — 423. 

scire  facias,  who  shall  then  have,  423. 

proceedings  substituted  for  scire  facias,  by  the  Judicature 
Acts,  774,  et  scq. 
effect  of  determination  on  action,  774,  et  seq. 
what  acts  the  administrator  durante,   kc,   can  do,  423.     See  434, 
n.  (/). 
exercise  of  power  of  sale,  434,  n.  (/). 
iu  an  action  by  him  the  minority  must  be  averred,  424. 
secus  in  an  action  against  him,  424. 
pleas  by  an  administrator  durante,  &c,  424. 

liability  of  administrator   after  office  determined,    425 — 427.      See 
1913. 
to  creditors,  425. 

to  a  subsequent  administrator,  426. 
to  infant  when  of  age,  426. 
to  deliver  an  inventory,  845,  846. 
liability  of  infant  on  judgment  against  administrator,  427. 
of  executor  of  executor,  205,  n.  {d),  427. 
power  of  administrator,  832. 
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Pendente  lite,  427,  et  scq. 

the  court  of  probate  has  power  to  grant,  427,  428. 
also  receivers  of  real  estate,  429. 

may  require  security  from  the  receiver  of  real  estate,  429. 
when  such  a  grant  may  be  made,  430.  _ 

whether  it  will  be  granted  pending  a   suit  in  a  foreign  court   to 

a  r>erson  appointed  by  that  court,  366,  n.  (o). 
of  wiiat  the  court  must  be  satisfied  before  granting,  430. 

will  appoint  an  administiator  in  all  cases  in  which  the  Court  ot 

Chancery  appoints  a  receiver,  430. 
the  administrator  must  be  an  indifferent  person,  430. 

is  not  to  be  considered  the  mere  nominee  of  the  parties, 

431. 
his  power,  431,  832. 
exercise  of  power  of  sale  by,  428,  432. 
has  no  power  to  distribute  residue,  428. 
has  no  business  to  construe  the  will,  431,  n.  (r).  _  _ 
a  receiver  will  not  be  appointed  by  Chancery  Division  if  an 
administration  jjcndente  lite  might  be  obtained,  432,  433. 
practice  of  old  Court  of  Chancery,  432. 
administrator  not  liable  to  interest  upon  a  balance  in  his  hands 

during  suit,  432. 
might  have  been  compelled  to  deliver  an  inventory,  although  a 
bill  for  a  discovery  had  been  filed  against  him  in  Chancery  by 
another  party,  846. 
remuneration  to  administrators  and  receivers,  431. 
lispaidcns  includes  an  appeal  to  the  House  of  Lords,  429. 
administrator  not   liable  to  interest  on  balance  in  his  hands 
pending  suit,  1751,  n.  (c). 

Durante  Absentia,  433,  et  scq.     See  Attoi  ney. 
at  common  law  before  probate,  433,  434. 

such  administrator  can  assign  property  of  deceased,  434. 
after  probate  or  letters,  &c,  by  stat.  38  Geo.  III.,  434,  et  scq. 

the  statute  applies  where  executor  is  out  of  reach  of  process,  43;. 
form  of  affidavit  and  of  letters  of  administration,  436. 
effect  of  return  of  executor,  406,  437. 
effect  of  death  of  executor,  438. 

what  the  administrator  must  allege  in  his  statement  of  claim,  439. 
admissions  of  executor  not  evidence  against  administrator,  439. 
power  of  administrator,  832. 

exercise  of  power  of  sale  by,  434.  _ 

where  administrator  party  in  a  suit,  stock  may  be  transferred  into 

name  of  paymaster-general  to  abide  order  of  court,  436. 
executor  returning  to  be  made  party  to  suit,  436. 

Temporary  and  limited  administrations,  415,  et  seq. 

not  to  be  granted  without  consent  or  citation  of  persons  entitled  to 

general  grant,  416.  ... 

a  person  entitled  to  general  grant  not  to  take  a  limited  one,  416. 
relation  of  special  to  general  administrator,  447,  448. 
cum  testamento  annexo,  439. 
when  executor  becomes  non  compos,  188,  441. 
in  case  of  executor  limited  as  to  time,  199,  200,  440. 
limited  till  a  will  be  transmitted  to  England,  440. 
limited  for  receiving  and  investing  dividends,  &c,  440. 
limited  till  arrival  of  executors,  441,  n.  (b). 
limited  till  a  lost  will  the  contents  of  which  are  not  known  is  found, 

441.  .    . 

limited  during  the  incapacity  of  executor  or  administrator,  or  next 

of  kin,  441—444. 

granted  though  not  found  lunatic  by  inquisition,  441. 
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ADMINISTRATION— continued. 

Temporary  and  limited  administrations — continued. 
limited  to  a  particular  subject,  444. 
to  assign  a  trust  term,  445. 
to  a  particular  legacy,  445. 
limited  to  substantiate  proceedings  in  equity  (administrator  ad  litem), 
446—449. 

power  of  such  administrator,  448. 

not  sufficient  representation  of  estate  in  general  administration 

action,  1915. 
revocation  of  such  administration,  497.     See  Revocation,  infra. 
limited  to  a  particular  place,  451. 
cceterorum  representation,  449. 
citation  of  party  entitled  to  general  grant,  449 — 451. 

Bond,  452,  ct  scq. 

stat.  of  22  &  23  Car.  II.,  452. 
conditions  of  bond,  452,  453. 
practice  under  the  old  law,  456. 

separate  bonds  not  allowed,  461. 

how  many  breaches  may  be  assigned,  458. 

defendant  cannot  plead  payment  of  money  into  court  as  to  some 
of  the  breaches  and  performance  as  to  the  rest,  458,  n.  («). 
22  &  23  Car.  II.  repealed  by  Court  of  Probate  Act,  453,  454. 

pei'sons  to  whom  administration  shall  be  granted  under  Probate 
Act  shall  give  bond  to  the  judge,  454. 

penalty  on  bond,  454,  455. 

court  may  reduce  penalty,  454,  ibid.  n.  (b). 
power  of  court  to  assign  bond,  455,  456. 
form  of  bond,  456. 

what  is  a  breach  of  the  condition  of  a  bond,  456,  457. 
separate  bonds,  455,  ibid.  n.  (</). 
how  far  equity  will  relieve  against  forfeiture,  458. 
by  administrator  pendente  lite,  459. 
when  administrator  is  out  of  England,  459,  462. 
when  minor  comes  of  age,  459,  460. 
justification  of  sureties  to,  460. 

when  sureties  may  be  dispensed  with,  458,  ibid.  n.  (q). 
court  cannot  dispense  with  bond,  459,  n.  {q). 
administration  bond  by  attorney  of  next  of  kin,  462. 
administration  bond  by  a  third  person  for  a  wife  entitled  to  adminis- 
tration when  husband  refuses  to  execute  one,  462,  ibid.  n.  (m). 
who  are  to  attest  the  bond,  463. 
number  of  sureties  and  amount  of  bond,  463. 
preparation  of  bond,  463. 
sureties  to  be  responsible  persons,  463. 
original   sureties   will   not   be   discharged   and   others    substituted, 

462. 
bonds  given  before  January  11,  1S58,  to  remain  in  force,  457. 

Effect  ok  letters,  464 — 4S6. 

as  to  what  facts  conclusive,  464 — 476. 

in  what  cases  equity  will  interfere,  467,  ct  scq. 
cases  where  not  conclusive,  476,  ct  scq. 

alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate  since 
the  Court  of  Probate  Act,  478,  ct  scq.     See  Probate. 

Revocation  of  letters,  487,  ct  scq. 
upon  citation,  487. 
upon  appeal,  4S8 — 490.     See  Appeal. 
after  prajit  no  one  may  sue  as  executor  until  grant  is  recalled  or 

revoked,  487. 
second  grant,  without  revoking  the  first,  490. 
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Revocation  of  letters — continued. 

what  are  sufficient  grounds  for,  492 — 196. 
when  granted  to  next  of  kin,  492. 

to  one  not  next  of  kin,  493. 
when  granted  cum  testamento  annexo,  493,  494. 
re-grant  ad  eundem,  494. 
what  are  not  sufficient  grounds  for,  496 — 498. 
party  in   possession  of  administration  not  bound  to  propound  his 

interest,  till  the  other  side  has  established  his  own,  499. 
effect  of  revocation,  500,  ct  seq. 
where  the  grant  is  void,  501. 
voidable,  502. 

test,  whether  void  or  voidable,  504. 
payment  to  an  administrator  under  a  void  grant   is   a   discharge, 

500   504. 
bond  fide  payments  under  revoked  grants,  valid,  500. 
under  invalid  grants  to  be  protected,  500,  504. 
abatement  of  suit  under  old  law,  505. 

recouping  for  debts  paid,  &c,  in  a  course  of  administration,  500,  506. 
proper  plea  by  administrator  after  administration  revoked,  506,  507. 
by  Probate   Act  suggestion   to    be    made  on  record  and   suit   to 

continue,  505. 
practice  under  Judicature  Act,  505. 
no  abatement  of  suit,  505. 
order  to  carry  on  proceedings,  505. 

after  judgment  leave  to  issue  execution  may  be  obtained,  505. 
Expenses  of, 

in  what  order  payable,  850,  851. 
Stamp  Duty  on  Letters,  508,  ct  seq.     See  Probate  Duty. 
To  Seamen  and  Marines,  392,  ct  seq.     See  Seamen. 

ADMINISTRATION  ACTION, 
meaning  of,  1903. 

commencement  of,  does  not  prevent  executor  aliening  assets,  811. 
decree  in,  effect  of,  1707,  n.  (b),  1899. 
order  for  sale  in,  affects  conversion  of  realty,  580,  n.  (n). 
sum  under  £20  will  be  distributed  to  next  of  kin  without,  1285. 
in  case  of  foreign  assets,  1523 — 1531. 
new  practice  as  to,  1810,  1903,  1905,  1906. 
partial  administration,  1810. 

grounds  on  which  court  orders  genera]  administration,  1811,  1812. 
what  will  bind  creditors,  1811. 
order  for  general  administration  must  be  made  by  judge  in  person,  1812. 

may  be  made  subject  to  proviso  limiting  proceedings  under,  1812. 

may  be  postponed  till  delivery  of  accounts,  1812.  i813. 
costs  of,  851,  1813.     See  Costs. 

take  priority  over  those  in  probate  action,  1936,  n.  (I). 
how  commenced,  1903. 
when  it  may  be  by  originating  summons,  1903,  1904.     See  Originating 

Summons. 
proceedings  before  representation  obtained  must  be  by  writ,  1904. 
how  objection  to  want  of  jurisdiction  must  be  taken,  1904. 
notice  of  intention  to  raise  Statute  of  Frauds,  1905. 
practice  in,  1905. 

when  can  be  brought  in  County  Court,  1906. 
creditor  suing  on  behalf  of  himself  and  all  other  creditors,  1906,  1907. 

when  he  must  so  sue,  1908. 
staying  proceedings  in  another  action,  1908,  1910. 

what  governing  question  is,  1908,  1909. 

general  practice  as  to,  1909. 

where  decree  wrongly  obtained,  1909. 

conduct  of  proceedings,  1909. 
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transfer  of  actions  where  administration  order  made,  1910. 
creditor's  costs  after  transfer,  1910,  1911. 
discretionary  transfer  to  Bankruptcy  Court,  1912. 

order  for  administration  cannot  be  made  in  absence  of  personal  repre- 
sentative, 1912.     See  1827,  n.  (c),  1914. 
parties,  1913—1918.     See  Parties. 
what  executor  liable  for  under  usual  administration  decree,  1891. 

where  on  footing  of  wilful  default,  1891,  et  seq. 
how  creditor  may  sue  for  administration  of  personalty,  1906,  1907. 

how  for  administration  of  realty,  1908. 
after  decree  every  creditor  deemed  before  court,  1915. 
until  decree  plaintiff  is  dominus  litis,  1915. 
where  personal  representative  refuses  to  sue,  1918. 
where  creditor  entitled  to  follow  assets,  1918. 
procedure  on  death  of  one  of  several  co-plaintiffs  in  a  creditor's  action, 

1918. 
how  absent  persons  may  be  bound,  1919,  et  seq. 
order  for  one  member  of  a  class  to  represent  others,  1920. 

form  of  order,  1 920. 

indorsement  of  writ,  1920. 
judgment  binding  on  persons  represented,  1921. 

trustees,  executors,  and  administrators  may  sue  and  be  sued  as  repre- 
senting estate,  1921. 

except  where  they  are  accounting  parties,  1921. 
costs  of  persons  appearing  under  representation  order,  1921. 
who  can  obtain  administration  order  against  executor  without  serving 
other  persons,  1921. 

ADM  IXISTRATOR.     See  Administration— Executor. 
origin  of  office  of,  341. 
who  are  incapable  of  being,  3S7 — 389. 
derives  his  title  wholly  from  the  court,  342. 
cannot  take  as  assignee  by  purchase,  616. 
cannot  be  sued  jointly  with  executor  de  son  tort,  217. 
cannot  exist  if  there  be  executor,  444. 

but  may  be  two  grants  of  administration,  444. 
Power  of, 

equal  to  and  with  that  of  an  executor,  795.     But  see  1694,  1695. 
co-administrators,  to  bind  their  companions,  820. 
survives  to  his  companion  if  administration  granted  to  more  than 
owe,  821. 
Duties  of,  835,  et  seq.     See  Executor. 

as  to  distribution  under  the  statute,  1377,  ct  seq.     See  Distribution. 

under  the  customs,  1403. 
as  to  payment  of  residue,  1401. 
what  may  be  done  by,  before  letters  granted,  342,  et  seq.     See  Probate. 
he  could  not  commence  an  action  at  law,  342. 
but  he  might  file  a  bill  in  Chancery,  342. 
semhle,  practice  not  altered  by  Judicature  Act,  343. 
a  release  not  binding,  343. 
assignment  not  valid,  343,  344,  n.  (c). 

instances  of  relation  of  letters  to  death  of  intestate,  344,  345,  1678. 
liable  on  promise  made  before  letters,  1667,  1678. 
if  possessed  of  intestate's  goods  before  letters  granted,  the  court  will 

require  him  to  find  security,  345. 
admissions  by,  whether  binding,  1795,  1796. 
Estate  of.     See  Estate. 
rights  of  foreign  administrators,  365,  ct  seq. 
legacy  to,  991,  ct  srq. 

as  such,  whether  he  can  in  any  way  take  beneficially,  1002,  et  seq. 
See  1541. 
what  are  assets  in  his  hands,  1518,  ct  seq.     See  Assets. 
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ADMINISTRATOR— continued. 

Liability  of.     See  Executor,  Actions,  Remedies. 

with  the  will  annexed,  399,  ct  seq.     See  Administration. 

title  of,  how  proved,  1794. 

administrator  of  executor, 

does  not  represent  first  testator,  204. 

cannot  sue  for  double  value  of  lands  held   over,   though  the- 
tenant  has  attorned  to  him,  204,  n.  (c). 
administrator  durante  minoritatc  of  executor  of  executor  represents- 
first  testator,  205,  n.  (d). 
executor  of, 

who  has  underlet,  his  right  to  rent,  800,  801. 
he  cannot,  however  distrain,  801. 
administrator  ad  litem,  446 — 448,  1915. 

may  often  be  dispensed  with  under  O.  16,  r.  46,  446,  n.  (x). 
administrator  de  son  tort. 

the  law  knows  no  such  appellation,  217,  n.  (?/). 

his  agreement  as  such  will  not  bind  him  though  he  subsequently 

becomes  rightful  administrator,  343.     But  see  1678,  ibid.  n.  (u). 
payments  made   by  him   to  rightful   administrator,    after  suit  for 
account,  not  allowed,  219. 

ADMIRALTY, 

its  power  of  disposition  of  effects  of  deceased  seamen,  392,  et  scq.     See- 
Seamen. 


ADMISSION, 

made  by  executor,  &c,  before  appointment,  whether  receivable  against 

him  as  executor,  1795,  1796. 
of  one  of  several  executors  will  not  bind  the  others,  1796.     See  1893, 

n.  (h). 
of  assets,  what  is,  and  the  effect  of  it,  1892 — 1896.     See  Assets. 

ADVANCEMENT.     See  Distribution. 
of  children  by  their  father, 

provision  of  stat.  22  &  23  Car.  II.  c.  10,  respecting,  1369,  et  scq 
extends  only  to  advancement  by  fathers,  1370. 
by  settlement  of  land,  1371. 

what  is  such  an  advancement.  1371,  1372. 
provision  of,  out  of  personal  estate,  1372 — 1377. 
what  is  so  considered,  1373 — 1375. 
what  is  not,  1375—1377. 
out  of  legacy  to  infants,  1275.     See  Maintenance. 

ADVERTISEMENT, 

citation  by,  when  allowed,  379. 

by  executor,  effect  of  on  claims  of  creditor,  1206,  1207,  1693,  1822. 

on  claims  of  next  of  kin,  1207,  n.  (a). 
what  advertisement  is  proper,  1S22,  n.  («). 

ADVOWSON.     See  Church,  592,  ct  seq. 

executor  of  grantee  of  next  avoidance  of  church  may  grant  before  probate,. 
250,  n.  (o). 

when  chargeable  with,  as  assets,  1537,  1538. 

AFFIDAVIT, 

of  account  of  personal  estate,  507,  ct  scq.    See  Probate  Duty — Estate  Duly. 
form  of,  514. 

where  executor  or  administration  out  of  England  as  to  trust  property,  533. 
executor  allowed  to  verify  disbursements  by,  1883. 

3  z  2 


1972  INDEX. 

AFTER-ACQUIRED  PROPERTY, 

will  pass  by  will  executed  before,  474,  ct  seq.,  1298,  ct  seq.     See  Time. 

Al !  ENT, 

authority  of  revoked  by  death  of  principal,  1^99. 

cannot  sue  executor  of  "his  principal  iu  respect  of  services  after  his  de.ith, 

1598,  1599. 
responsibility  of  executor  for  embezzlement  by  his  agent,   1719—1720, 

1725,  1726. 

AGRICULTURAL  HOLDINGS  ACTS, 

executors  of  tenant  for  life  who  have  paid  compensation  under  entitled  to 

charge  on  holding  for  amount,  632. 
provisions  as  to  property  in  fixtures  erected  by  tenant,  655,  656.     Sec 
Fixtures. 

ALIEN.     See  Foreigner — ■Doinieil. 

Naturalisation  Act,  33  &  34  Vict.  c.  14... 9,  184. 

law  before  Naturalisation  Act,  9  ;  when  still  applicable,  9,  n.  (c). 

capacity  of,  to  make  a  will,  9. 

will  must  be  in  conformity  with  law  of  his  country,  10. 

may  be  executor,  184. 

may  be  administrator,  387,  420. 

may  be  a  legatee,  898. 

probate  of  will  of,  296,  ct  seq. 

administration  of  effects  of,  365,  ct  seq. 

distribution  of  effects  of  depends  on  domicil,  13S7,  cl  seq. 

ALIENATION.     See  Conditional  Legacies. 
restraint  on,  1129,  ct  seq. 

ALIMONY, 

nut  recoverable  if  in  arrear  by  the  representative  of  wife,  735 

"ALL  MY  JUST  DEBTS," 
meaning  of,  1584. 

ALLOWANCES.     See  Aecomds. 
of  executor, 

for  his  expenses,  1759,  1814,  1815. 
not  allowed  as  a  rule  on  taxation,  1814. 
for  his  trouble,  1759 — 1764. 

when  entitled  to  commission,  1764,  ct  seq. 

formerly  for  assets  collected  in  India,  1765,  1766. 
still  in  West  Indies,  1766,  1767. 
being  a  solicitor  or  attorney  for  his  costs  for  professional  business 
done  by  him  for  the  benefit  of  the  estate,  1760 — 1764. 
for  payments  to  collectors,  &c,  1767. 
to  accountant,  1768. 
to  an  attorney,  1768,  1769.     See  1815. 
for  interest  for  money  advanced  by  him,  1769. 
receiving  money  to  which  he  is  not  entitled,  must  refund,  though 

he  has  paid  it  away  to  creditors,  1770. 
what  an  executor  may  be  charged  with  under  a  reference   of  just 

allowances,  1771,  1814,  1815. 
when  he  may  be  charged  on  footing  of  wilful  default,  1771,  1772. 
in  the  Probate  Court,  1951. 

of  payments  made  to  creditors  after  a  bill  filed  for  administration  of 
assets,  883. 
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ALTERATIONS, 

in   a   will.     See  Evidence — Omission — Probate,    manner  of   obtaining — 
Will,  revocation  of. 
at  what  time  presumed  to  have  been  made,  112 — 114. 
revocation  by,  111,  ct  seq.,  122,  et  seq. 
probate  in  common  form  of  will  exhibiting,  how  granted,  272,  273, 

n.  (k). 
evidence  as  to,  273. 
attestation  of,  123,  n.  (b). 

AMBIGUITY.     See  Construction— Legatee. 
upon  the  factum,  291. 
what  it  is,  291, 

parol  evidence  to  explain,  291. 
on  the  face  of  a  will, 

when  evidence   admissible  to  explain,  291,    292,   963,  n.   {]/) 
1012,  ct  scq. 

ANCILLARY  PROBATE,  300,  et  scq.,  1526,  et  scq.     See  Assets— Domic il— 
Foreigner — Probate. 

"AND," 

the  word  construed  "or"  in  a  will,  936,  937,  n.  (n).     See  977. 

ANIMALS, 

what  pass  to  executor,  what  to  heir,  617- — 620. 

Society  for  Protection  of  from  Vivisection  is  a  charity,  918. 

ANIMUS  REVOCANDI, 
See  Will,  Revocation. 

ANIMUS  TESTANDI, 

will  must  be  made  with,  95,  n.  (d) 
onus  of  proof  of,  96. 
will  made  in  jest,  95,  n.  (d). 

ANNUITY, 

definition  of,  718. 

not  a  chose  in  action,  but  an  interest  in  equity,  693,  n.  (b). 

when  it  goes  to  the  heir,  and  not  the  executor,  718. 

question,  whether  real  or  personal  estate,  718,  719. 

apportionment  of,  729,  ct  seq. 

quasre  whether  a  contingent  debt  in  whole  or  in  part  till  payable,  S73, 

n.  (*). 
what  passes  by  the  bequest  of  an  "  annuity,"  1058 — 1062. 
whether  perpetual  or  for  life,  1059,  1060. 
bequest  to  purchase  for  legatee,  1061. 

rights  of  legatee,  1062. 
given  by  will, 

the  first  payment  shall  be  made  at  the  expiration  of  the  year  next 

after  testator's  death,  1212. 
interest  on,  1289.     See  too,  1242,  1243. 
takes  precedence  over  residuary  gift,  1212. 

whether  payable  out  of  the  capital  of  testator's  estate,  1212,  n.  (p). 
has  no  preference  in  abatement  over  general  legacies,  1220. 

exception  to  this  rule,  1220,  u.  (m). 
compelling  appropriation  of  sum  by  executor  to  secure  payment. 

1259,  1260. 
who  is  to  sustain  the  loss  consequent  on  any  failure  of  the  fun 

appropriated,  1259,  1260. 
value  of,  how  ascertained  for  purposes  of  legacy  duty,  1413 — 1416. 
personal,  not  within  stat.  3  &  4  Wm.  IV.  c.  27,  s.  42.. .1926,  n.  (e). 
where  not  in  arrear  annuitant   cannot    apply   for   administration, 
1904. 
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ANTENUPTIAL  SETTLEMENT.     See  Husband  and  Wife. 
of  money,  jewels.  &c,  by  the  husband,  665. 
agreement  in  writing,  665. 

ANTICIPATION, 

property  of  a  married  woman  with  a  restraint  on,  cannot  give  rise  to  an 
election,  1306. 

APPEAL, 

respecting  grants  of  probate  or  letters  of  administration,  488,  ct  scq. 

suspends  the  former  sentence,  503. 
to  what  court  formerly,  488 — 490. 
now  from  Probate  Division  to  Court  of  Appeal,  490. 

time  within  which  must  be  brought,  490. 

notice  of  when  to  be  given,  490. 
from  equitable  jurisdiction  of  County  Court,  195S. 

APPOINTMENT.     See  Power. 

what  the  court  will  do,  if  no  exercise  of  power  of  selection,  978,  979. 
resulting  trust  on  failure  of,  1322,  n.  (h). 

APPORTIONMENT, 

under  33  &  34  Vict.  c.  35... 729— 731. 
of  rent,  729. 
of  annuities,  729. 

whether  annuity  a  contingent  debt  till  day  of  payment,  quaere, 
873,  n.  (&). 
of  dividends,  729. 

of  other  periodical  payments,  729,  ibid.  n.  (m). 
of  a  bonus,  729,  n.  (in). 
interpretation  of  terms,  730,  731. 
when  apportioned  part  payable,  730. 
remedies  for  recovery  of,  730. 
whether  Act  retrospective,  731,  n.  (o). 
Act  not  to  apply  to  policies  of  assurance,  731. 

nor  where  stipulation  to  contrary,  731. 

APPRENTICE, 

executor  of  master  has  no  interest  in,  722 — 724.     See  697.  n.  (/<). 
provisions  as  to  parish  apprentices  by  stat.  32  Geo.  III.,  723. 
not  liable  on  covenant  to  instruct  the  apprentice,  1597,  1649. 
sccus,  as  to  maintenance,  1650. 

but  a  magistrate  cannot  order  it,  1650,  n.  (<:'). 
profits  from  labour  of,  assets,  1522. 

APPROPRIATION.     See  Assent. 

of  testator's  property  in  satisfaction  of  claims  of  executor  or  administrator, 

566—569. 
of  legacies  payable  infuturo, 
"doctrine  of,  1256  —  1261. 
suggestion  of  insolvency  of  executor,  or  of  a  devastavit,  not  necessary 

to  compel,  1257. 
where  a  certain  sum  of  money  is  given  on  a  contingency,  1258. 

who  must  bear  the  losses  or  enjoy  the  profits  incident  to,  1258, 
1709,  n.  (n). 
costs  of  a  suit  to  secure  legacy  to  an  infant,  1264. 
to  secure  bequest  of  annuity,  1259. 
of  legacy  where  the  amount  of  the  testator's  debts  is  contingent, 

1261. 
of  assets  to  legacy  prevents  exercise  of  right  of  retainer  for  debt  to 
estate,  1232,  n.  [p). 
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ARBITRATION, 

when  executor  may  proceed  on  submission  by  testator,  782. 
when  award  made  after  testator's  death  valid,  783. 
cannot  be  enforced  by  attachment,  783,  n.  (t),  1873. 
effect  of  submitting  title  to  wife's  term  to,  by  husband  in  cases  outside 
.Married  Women's  Property  Act,  1882.  ..609. 
wife's  choses  in  action  in  like  cases,  752. 
when  executor  liable  as  sack  on  a  promise  to  pay  the  sum  awarded, 
1662.  „        e 

when    personally    liable    on   a  submission,    16/4—16/7.     bee 
1695. 
stat.  44  &  45  Vict.  c.  41  ;  executors  may  compound  and  refer  to  arbitra- 
tion, 1695. 
old  law  apparently  still  applies  to  administrators,  1694,  1696—1698. 

ARCHBISHOP, 

his  options  passed  to  his  executor,  595. 
wliat  his  options  were,  595. 
now  obsolete,  595,  n.  (t). 

ARCHES, 

court  of,  4S8,  n.  (d). 

ARMOUR, 

pf  deceased  set  up  in  a  church  an  heirloom,  635 

ARMS, 

exemplification  of  grant  of,  whether  an  hen-loom,  6-j.>,  n.  {[/). 

ARREARS.     See  Apportionment— Rant. 

of  rent,  pass  to  executor  in  all  cases,  727,  et  scq. 

of  interest  will  not  pass  by  the  bequest  of  the  debt,  1064. 

nor  the  debt  by  a  bequest  of  the  arrears,  1 064. 
of  pin  money  will  not  pass  to  wife's  executor,  735. 
nor  of  alimony,  735. 

ARREST, 

abolition  of,  for  debt  by  "  Debtors  Act,  1869,"'  1933. 

when  defendant  may  be  arrested  on  affidavit  by  plaintiff  that  he  intends 

leaving  England,  1934. 
practice  as  to,  1934. 
defaulting  trustee  not  protected  from  arrest  by  Debtors  Act,  1935. 

ARTICHOKES, 

whether  they  go  to  executor,  624,  n.  (o). 

"ASCERTAINED," 

word  construed  "made  certain,"  938. 

ASCERTAINMENT. 

of  a  class  period  of,  941,  et  scq. 

ASSAULT, 

action  for,  does  not  survive  to  executor,  697,  /00. 
nor  against  him,  1600. 

ASSENT, 

of  executor  to  legacy,  1225,  et  scq. 

necessity  of,  to  complete  legatee's  title,  1225. 

although  testator  direct  him  to  take  possession  without,  1225. 
where  a  testator  forgives  a  debt,  1226. 
to  bequest  of  government  stock,  1226,  1227. 
if  legatee  takes  the  legacy  without  assent,  the  executor  may  have 
trover,  1227. 
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ASSENT—  continued. 

of  executor  to  legacy — continued. 

necessity  of,  to  complete  legatee's  title — continued. 

if  executor  refuse  without  a  cause,  he  may  be  compelled  rm  equity 

to  assent,  1227. 
the  legatee   has   a  transmissible   right    without   assent,    1225, 
1226. 
what  shall  constitute,  1227—1231. 

not  essential  for  its  efficacy  that  it  should  confer  a  legal  interest,. 

1237,  1238. 
presumed  assent,  1230. 
conditional  assent,  1230. 
by  whom,  1231. 
effect  of,  1231. 

afrer,  action  lies  against  executor   or  a  specific  legacy,  1231. 
in  what  cases  it  may  be  retracted,  1232. 
relation  of,  to  death  of  testator,  1232. 
where  he  is  one  of  several  executors,  818. 
executor's  assent  to  his  own  legacy,  £69,  1233. 
in  case  lie  dies  without  proving  the  will,  251. 
necessity  of,  1233. 
when  implied,  1233,  1234. 

effect  of  entry  by  executor  when  a  term  of  years  is  bequeathed  to 
him,  1235. 

taking  possession  of  chattels  bequeathed  to  him  for  life, 
1238. 
when  he  renounces  probate,  1239. 
when  he  is  one  of  several  executors,  819,  1239. 

ASSETS.     See  Devastavit — Estate — Executor,  power  of. 

meaning  of  the  term,  1517. 

following  assets,  801,  802,  1205,  1896,  1897,  1913. 

what  are  lejal  assets  in  the  hands  of  an  executor  or  administrator,  1518, 
ct  scrj. 
of  an  executor  of  an  executor,  560,  561. 
assets  which  were  not  in  testator,  1518,  ibid,  n.  (l>). 
by  contract,  1519. 
lease  renewed  by  executor,  1518. 
by  remainder,  1519. 
by  increase,  1519. 

young  of  cattle,  1519. 
profits  of  land  demised,  1520. 
profits  of  trade,  1520,  1744—1748. 

good  will,  1521,  n.  (7). 
profits  of  share  in  a  newspaper,  1520. 
profits  of  physical  nostrums,  1521. 
profits  arising  from  the  labour  of  apprentices.  1522. 
by  condition,  1522. 

things  pledged  by  testator,  1522,  1523. 
property  of  testator,  wherever  situate,  1523 — 1531. 

whether  court  here  will  administer  foreign  assets,  1527,  ct  scq. 
foreign  assets  will  be  administered  according  to  lex  domicilii, 
but  priority  of  creditors  settled  by  lev  fori,  1530,  1531. 
an  executor  may  sue  here,  in  respect  of  foreign  assets,  without 
foreign  probate,  302. 
leasehold  in  Ireland,  1524,  n.  (d). 
stock  in  foreign  funds,  1524. 

chattel  interest  in  lands  by  law  of  foreign  countries,  1524,  n.  (d). 
lands  and  houses,  &c.  in  the  plantations,  1531. 
real  estate  in  India,  1533,  1534. 
next  avoidance  of  a  church,  not  assets.  1537. 
damages  recovered  on  quare  iwpedit,  1538. 
office  for  years,  1538. 
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ASSETS— continued. 

what  are  legal  assets  in  the  hands  of  an  executor  or  administrator—  con- 
tinued. 

estates  pur  aider  vie,  1538 — 1541. 

of  any  person  who  shall  die  after  1st  Jan.  1838,  under  1  Viet, 
c.  26.. .1540. 

property  to  which  executor  is  entitled  as  persona  desujnata,  991, 
1002,  etseq.,  1541. 

property  in  testator  as  trustee,  1541,  1542. 

effect  of  Conveyancing  Act,  1881... 1542,  1543. 

promissory  note  to  testator  which  he  declared  he  would  not  enforce, 
1542,  n.  (v). 

terms  attendant  on  inheritance,  1543. 

fund  for  specific  purpose  not  general  assets,  1544,  1545. 

if  executor  dies,   the  assets  are  not  liable  to  his  debts,  560,  561, 
ibid.,  n.  (o). 

property  assigned  in  fraud  of  creditors,  1545. 

what  assets  shall  be    considered    as  come  to  hand,  so  as  to  charge 
the  executor,  1534—1537,  1837,  n.  (z).     But  see^  1703— 1705. 
what  are  equitable  assets  in  the  hands  of  an  executor,  1545. 

distinction  between  legal  and  equitable  assets,  1546 — 1548. 

equity  of  redemption,  1548. 

proceeds  of  sale  of  real  estate,  1549. 

assets  partly  legal  and  partly  equitable,  1549. 

beneficial  interest  under  a  power,  1550 — 1552. 

term  of  years  which  has  merged  by  the  executors  purchasing  the 
reversion,  563. 
real  assets  in  the  hands  of  the  heir  or  devisee,  1553,  el  seq. 

stat.  1  Will.  IV.  c.  47. ..1554— 1558. 

stat.  3  &  4  Will.  IV.  c.  104. ..1558-1561. 

heir  or  devisee  personally  liable  as  well  as  land,  1560. 

exoneration  of,  1561,  et  seq.     See  Exoneration. 
of  marshalling  the  assets,  1585,  et  seq. 

in  favour  of  creditors,  1585 — 1587. 

in  favour  of  legatees,  1587 — 1592. 

in  favour  of  widow  in  respect  of  her  paraphernalia,  678,  1592. 

assets  not  marshalled  in  favour  of  charitable  bequests,  1590. 

order  in  which  applied  in  payment  of  debts,  1591,  1592. 
admission  of, 

effect  of,  1883,  1893,  1894. 

what  amounts  to,  1853,  et  seq.,  1883,  1894,  1895.   See  also  879, 1848.. 
executor  cannot  purchase  from  himself,  806,  807,  1748.     See  1523. 
how  the  effects  which  an  executor  takes  as  such  may  become  his  own,  566,. 

1523  ;  but  see  567,  n.  (s). 
power  of  executor  to  alien,  564,  806,  et  seq. 

when  they  may  be  followed,  801,  802,  1205,  1896,  1897,  1918. 
proof  of,  under  plea  of  plcne  administravit,  1853,  et  seq. 
when  a  sufficient  consideration  to  charge  an  executor  personally  on  his- 

own  promise,  1673. 
suit  in  equity  for  discovery  of,  1S76,  1877. 

ASSIGNEE.     See  Bankrupt. 

administrator  cannot  take  as,  by  purchase,  616. 

when  executors  and  administrators  take  by  contract  as  assigns,  696,  697r 
768,769. 

on  contract  to  be  performed  on  day  which  happens  after  testator's, 
death,  768,  769. 
executor  of  lessee  sued  as,  for  rent  incurred  after  testator's  death,  1634,. 
et  seq. 

for  dilapidations,  1640,  1641. 

not  liable  as,  after  assignment  of  lease  by  himself,  1640. 
when  he  may  proceed  by  originating  summons,  1806. 
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ASSIGNMENT.     See  Executor,  Administration. 
of  trust  term,  limited  administration  for,  445. 
power  of  administrators  as  to  assignment  of  deceased's  property,   423, 

434. 
of  lease,  by  executors,  when  restrained  by  condition  not  to  assign,  809. 
its  effect  on  the   liability  of   executor   of   lessee    to  pay  rent  after 
testator's  death,  lb' 40. 

ASSUMPSIT.    See  Torts. 

lies  for  executor  for  damage  in  testator's  time,  70S,  713,  714,  717. 
for  damage  in  his  own,  762. 
for  copyholder's  fine,  732. 
lies  against  executor  for  wrongs  of  testator,  1603. 

ASSURANCE, 

power  of  executors  of  assurer  to  re-assure,  813. 

of  assured  to  procure  endorsement  of  policy  against  fire,  813,  814 

'•AT  THEIR  DEATH," 

construed  "  at  the  death  of  each  respectively,"  938. 

ATTACHMENT, 

when  the  court  will  order  to  issue  against  person  disobeying  its  orders, 

260,  n.  (g). 
of  debt  due  to  estate  of  executor  under  stat.  17  &  18  \  ict.  c.  125,  s.  41... 

1863,  n.  (t). 
defaulting  executor  becoming  bankrupt  not  liable  to,  1899. 
against  wife  executrix,  1932. 

ATTAINTED  PERSONS, 

may  sue  as  executors,  186. 

goods  of  deceased  not  forfeited  by  executor's  attainder,  558. 

ATTESTATION.     See  Will,  form  and  manner  of  making,   Witnesses. 

in  case  of  wills  of  personalty  made  before  Jan.  1,  1838  ..73  n.'(m). 
of  all  wills  made  on  or  after  Jan.  1,  1838. ..73 — 93. 
no  form  necessary  but  desirable,  81. 
clause  no  part  of  will,  82  n.  (h). 

ATTORNEY.     See  Costs,  Solicitor. 

grant  of  letters  of  administration  to,  376,  405. 
of  next  of  kin,  376. 

functions  and  liabilities,  376,  377. 
sureties  to  the  bond,  377.     And  see  459,  462. 
authority  to  attorney  to  apply  for,  376,  n.  (u). 
to  attorney  of  executor,  405,  406. 

consequences  of  such  administration,  406. 

does  not  break  chain  of  representation,  406. 
revocation  and  termination  of,  406,  407. 
form  of,  406.     See  also,  437. 
of  executor,  grant  of  administration  to,  durante  absrutid  of  the  executor, 
437,  n.  (o). 
effect  of  return  of  executor,  406.     Cf.  437. 
authority  of,  is  determined  by  the  death  of  client,  7S3,  7S4. 
power  of, 

executor  making  payments  under,  not  liable  by  reason  of  the  death 

_  of  party  giving  it,'  stat.  22  &  23  Vict.  c.  35,  s.  26...7S4. 
given  by  executor,  his  liability  for  acts  done  under,  1677. 
executor  cannot  exercise  a  power  of  sale  by,  813. 
warrant  of,  where  executor  may  enter  judgment  upon,  781,  1873. 
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AUDITA  QUERELA, 

relief  by,  when  executor  obtained  judgment,  and  then  the  probate  was 

revoked,  1798.     See  500,  ct  seq. 
abolished  by  Judicature  Acts,  1798. 
application  for  stay  of  execution  now  the  proper  proceeding,  1798. 

AUNT, 

her  degree  as  next  of  kin,  1382. 

grandfather  preferred  to  her,  358,  1382. 
great-grandfather  shall  share  with  her  in  distribution,  13S2. 
so  shall  nephews  and  nieces,  1382. 

AUTER  VIE.     See  Estate  pur  Auter  Vie. 

AUTHOR, 

undertaking  to  write  a  work  and  dying  before  completion,  his  executor 
not  liable,  1597. 

AVOWRY, 

by  executor  of  underlessee, 

for  rent  accrued  since  testator's  death, 

must  state  the  quantity  of  the  testator's  estate,  725. 

AWARD.     See  Arbitration, 


BAIL  BOND, 

executor  of  assignee  of,  may  bring  an  action  upon  it,  G96. 

BANK  OF  ENGLAND.     See  Stock. 

bonus  given  by,  passes  to  legatee  of  capital,  1302. 

bound  to  obey  vesting  orders,  1889. 

bound  to  recognize  executor's  right  to  stock  of  deceased,  721,  n.  (/_). 

BANKER, 

method  of  taking  partnership  accounts  in  case  of,  between  deceased  and 

surviving  partners,  573,  n.  («). 
loss  by  failure  of, 

when  executor  liable  for,  1719 — 1723. 

provisions  of  Trustee  Act  1888... 172(3. 

BANK  NOTES, 

when  they  pass  by  a  bequest  of  "  effects,"  "goods,"  etc.,  1040,  1012. 
of  "money,"  1052. 

BANKRUPT.     See  Bankruptcy. 
appointed  executor, 

probate  must  be  granted  to,  187,  313. 
control  of,  by  appointing  a  receiver,  187,  313. 

by  requiring  security,  187,  313. 
receiver  will  not  be  appointed  if  testator  knew  executor  to  be,  1S8. 
assignees  of,  will  be  restrained,  on  petition  in  the  bankruptcy,  from 

paying  over  the  fund  to  him,  187,  n.  (c). 
propounding  a  will  must  tind  security  for  costs,  313. 
cannot  be  appointed  administrator,  387.  See  also,  364. 
executor  becoming  bankrupt, 

the  goods  of  the  testator  do  not  pass,  559. 

what  are  goods  within  "reputed  ownership  "  clause.  560,  n.  (/„■). 
receiver  appointed,  to  whom  assignees  shall  account,  560. 
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BANKRUPT—  continued. 

executor  becoming  bankrupt — continued. 

forfeiture  of  lease,  in  case  lessee  or  his  executor  shall  become  bank- 
rupt, 560. 
where  he  is  residuary  legatee,  560. 
specific  legacy  to,  not  exclusively  applicable  to  make  good  devastavit? 

1898. 
guilty  of  devastavit  cannot  prove  under  his  own  brankruptcy  without 
an  order,  1898. 
his  co-executor  may,  1898,  n.  (o). 

dividends  should  not  be  allowed  to  come  to  his  hands,  1S9S. 
from  what  time  debt  on  devastavit  due,  1S98. 
when  protected  from  attachment,  1S99. 

costs  of  defaulting  executor  becoming  bankrupt,  193S — 1940. 
when  bankrupt  executor  discharged,  1939. 
by  carrying  on  the  trade  of  testator,  16S2. 

how  far  the  assets  liable,  1688. 
plea  by  executor  of  bankruptcy,  1S34. 
executor  of, 

not  entitled  to  his  choscs  in  action,  735. 

can  maintain  trover  against  every  one  but  assignee,  556,  573. 
official  assignee  administrator  of,  not  allowed  to  dispense  with  justifying 

securities,  460,  n.  (x). 
legatee, 

to  whom  the  interest  in  the  legacy  belongs,  89",  1131. 
condition  as  to  legatee  becoming  bankrupt,  1131. 
when  executor  may  retain  or  set  off  against  bankrupt  legatee  for  debt  to 
estate,  1172—1174. 

when  executor  may  set  off  debt  of  husband  against  the  legacy,  &c, 
to  the  wife,  1174. 

BANKRUPTCY.     See  Bankrupt. 

notice,  when  executor  entitled  to  issue,  1797,  n.  (d). 

trustee  in,  husband's  right  to  administer  to  wife  docs  not  pass  to,  349. 

when  executor  authorized  to  trade  with  firm  that  becomes  bankrupt,  he 

cannot  prove  against  the  estate,  1683,  n. 
administration  of  insolvent  estate  may  be  in  on  petition  by  creditor, 

859,  n.  (p),  1912. 
gift  over  on,  1130,  n.  (Jc),  1131,  ibid.,  n.  (q).     See  Conditional  Legacies. 

BANKRUPTCY  RULES, 

certain  of  to  prevail  in  the  administration  by  the  Court  of  an  insufficient 
estate,  85S,  ibid.,  n.  (p),  892,  n.  (m). 

BARRISTER, 

drafting  will  under  which  he  benefits,  469,  n.  (s).     See  Beneficiary. 

BASTARD, 

administration  of  effects  of,  369,  370. 

right  of  Crown  when  dying  intestate  without  children,  369,  370,  ibid., 

distribution  of  effects  of,  1385. 

where  member  of  certain  societies,  distribution  of  effects  on  intestacy  as 

if  legitimate,  398. 
capability  of  taking  as  legatee,  953. 

under  the  description  of  "  child."  953—959. 
liability  of  personal  representative  of  mother  of,  1607. 
not  a  child  within  Lord  Campbell's  Act,  704,  n.  («). 

legitimate  by  law  of  father's  domicil  entitled  under  Stat,  of  Distributions. 
1388,  n.  (/).     See  1397,  n.  (/),  1454,  n.  (/). 

or  under  gift  to  children,  959. 
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BEDS, 

when  they  are  heir-looms,  633,  634. 

BEES, 

when  they  pass  to  an  executor,  619,  n.  [I). 
are  the  suhject  of  larceny,-  ibid. 

BENEFICE.     See  Church. 

distinction  between  donative  and  presentative,  594. 

BENEFICIARY, 

drawing  will  in  his  own  favour,  99—103,  2S8,  289,  n.  (»•),  468,  n.  (s), 
474,  n.  (/),  1942. 

BILL    IN   EQUITY.     See   Administration  Action,    Originating  Summons, 
Bemcdies. 

BILL  OF  EXCHANGE.     See  Promissory  Note. 
given  to  feme  covert, 

dum  sola,  739. 

during  coverture,  739. 
discounted  by  one  of  several  executors  out  of  testator's  money  will  no 

enable  executor  to  sue  with  co-executor  as  indorsee  for  value,  569. 
given  or  endorsed  to  executor,  as  such,  he  may  sue  upon  it  as  executor, 
764. 

endorsed  to  administrator  after  testator's  death,  764. 
power  of  executor  to  endorse,  812. 
whether  one  of  several  executors  of  holder  of  can  endorse,  SI 7. 

whether  one  of  several  administrators,  821,  n.  (e). 
not  due  till  after  testator's  death,  executor  liable  upon,  1595. 
made  payable  at  a  time  certain  after  the  death  of  the  testator  bears 

interest  from  date,  1659,  1660. 
when  executor  personally  liable  upon,  1671. 
executor  endorsing  personally  liable,  1671,  n.  (m). 
unless  he  endorse  in  representative  character,  SI 2,  n.  (a),  1671,  n.  {in). 
presentment  of,  by  executor,  &c,  1798. 

whether  delay  excusable  in  such  case,  1798,  n.  (/<). 

to  executor,  kc,  1S74. 
notice  of  dishonour  to  executor,  &c,  of  drawer  or  endorser,  1874. 
when  drawee  dead  may  be  treated  as  dishonoured  or  presentment  made  to 

executor,  812. 
where  presentment  to  be  made  in  such  cases,  812,  813. 
given  by  a  stranger  for  debt  of  one  deceased,  213,  n.  (g). 
effect  of  holder  making  acceptor  executor,  1874,  ibid.,  n.  (/). 
by  what  words  bill  will  pass  to  a  legatee,  1040,  ct  scq. 
how  an  executor  should  declare  upon  it,  if  he  intends  to  rely  on  a  promise 
to  himself  to  bar  the  statute  of  limitations,  1786. 

non  assumpsit  a  good  plea,  1786,  1787. 

BILL  OF  EXCEPTIONS, 

sci.  fa.  against  executors  of  judge  to  certify,  1657. 
abolished  by  the  Judicature  Acts,  1657,  n.  (d). 

BILLS  OF  SALE  ACTS. 

when  growing  crops  within,  623,  n.  (/(). 

BIRDS, 

when  they  pass  to  executor,  618 — 620. 

BISHOP.     See  Ordinary. 

executor  of  has  no  right  to  present  to  vacant  benefices,  where  advowson 
part  of  temporalities,  594. 
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BLANK  SPACES, 

in  thelody  of  a  will  unobjectionable,  / 2. 

court  of  construction  will  fill  up,  1013-1015.     See  293,  n.  (I),  1348, 
n.  (b),  and  Construction,  Evidence. 

by  reference  to  original  will,  1013,  n.  (g). 

BLIND, 

capacity  of,  to  make  a  wiL,  lo,  14. 

must  be  read  to  testator,  and  acknowledged  by  him  before  witnesses, 
14,  289. 

acknowledgment  without  reading  over  insufficient,  14. 
need  not  be  read  before  subscribing  witnesses,  14. 
single  oath  of  writer  sufficient,  14,  n.  (y). 
where  testator  is,  attestation  of  will,  81. 
probate  of,  2S9. 

BONA  NOT  ABULIA, 

archbishop's  prerogative  under  the  old  law,  where  the  deceased  left  bona 
notdbilia  in  another  diocese  than  that  wherein  he  died,  237. 
abolished  by  the  Probate  Act,  237. 

BOND, 

lost  may  be  put  in  suit,  1 1 03,  n.  {g). 

executor  liable  upon  bond  of  testator  though  not  named,  1595. 

though  not  due  till  after  his  death,  1596,  1597. 

when  liable  on  a. joint  bond,  1615. 

joint  and  several  what  words  constitute,   1617,  n.  (i).     See  1615, 

n.  (■>■). 
executor  paying  interest  on  does  not  admit  assets,  1856,  185/. 
to  feme  covert, 

given  dum  sole/,  73S. 

to  husband  and  wife  during  coverture,  738. 
to  wife  alone  during  coverture,  739. 
Scotch  heritable  descends  to  heir,  696,  n.  (b). 

heir  not  put  to  election  as  to,  1308. 
to  executor, 

he  cannot  sue  upon,  as  executor,  765. 

as  security  for  loan  of  assets  to  his  fellow  executor,  may  sue  on,  827. 
administrator's  bond,  452,  et  seq.     See  Administration. 
stat.  22  &  23  Car.  II.,  452. 
iepealed  by  Court  of  Probate  Act,  453. 
bond  debt, 

its  rank  as  to  payment  by  executor,  869. 

when  executor  co-obligor,  can  retain,  893. 
joint  bond,  1615,  et  seq. 

co-obligor  having  paid  the  bond  not  a  specialty  creditor, 

893,  n.  {t). 
but  surety  to  the  Crown  who  has  paid  the  debt  is  entitled 
to  Crown's  priority,  893,  n.  (t). 
voluntary  bond,  869,  870. 
usurious  bond,  or  ex  turpi  causd,  871. 
bond  for  payment  of  money  at  a  future  day,  871. 
on  a  contingency,  871,  et  seq. 
if  the  obligee  makes  the  obligor  his  executor  the  debt  is  released,  1176. 

co-obligor  appointed  executor,  1176. 
effect  of  the  obligor  making  the  obligee  his  executor,  11  SO. 
when  it  does  or  when  it  does  not  pass  under  the  bequest  of  "goods,"  or 

like  words,  1040,  et  seq. 
what  will  pass  under  words  "bonds  and  securities,"  1056. 
bequest  of  debt  due  on,  does  not  pass  arrears  of  interest,  1064. 
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BONUS, 

when  legatee  of  stock  entitled  to,  1302. 

BOOKS, 

what  passes  by  bequest  of,  1065. 

what  words  will  pass,  1049,  1050. 

legacy  of,  to  body  corporate  not  liable  to  duty,  1495. 

BOOKSELLER, 

executor  of,  bound  to  continue  a  work  published  in  parts,  1689. 

BOROUGH-ENGLISH, 

laud  descending  in  not  considered  an  advancement,  1372. 

BREWING  UTENSILS.     See  Fixtures. 

when  they  pass  by  devise  of  the  brewhouse,  650. 

BRIEFS, 

money  collected  on  for  charity,  whether  it  goes  to  executor,  732. 

BROKER, 

liability  of  executor  for  default  of,  1719 — 1726. 

BROTHERS  AND  SISTERS, 

preferred  in  decree  of  kindred  to  grandfather,  361,  1380 — 1382. 

of  half  blood  fully  entitled,  359,  363,  13S0,  13S2. 

of  intestate,  shall  share  in  distribution  witli  their  mother,  1378,  1380. 

though  the  intestate  left  a  widow,  1378. 
children  of, 

when  they  shall  share  in  distribution  with  the  intestate's  mother 

1378,  1379. 
when  they  take  per  capita,  and  when  per  stirpes,  13S4. 
representatives  of, 

not  allowed  beyond  children  of  brothers  and  sisters  of  intestate,  1355, 
1377,  1383. 

not  to  share  with  intestate's  mother,  1379. 

BUILDING  ACT, 

liability  of  executors  under,  1643. 

BUILDING  SOCIETY, 

when  representation  not  necessary  to  member  of,  397. 

BUST, 

by  what  words  it  will  pass  in  a  will,  1049,  n.  (m). 


C^-ETERORUM  GRANT.    See  Husband  and  Wife,  Administration  temporary 
and  limited. 

in  case  of  feme  covert,  323,  352. 
in  general  cases,  324,  449 — 451. 
in  case  of  person  dying  without  next  of  kin  partially  intestate,  371. 

CAMPBELL'S,  LORD,  ACT,  703,  et  scq.     See  Action,  Torts. 
action  under,  does  not  bar  other  rights  of  action,  706,  707. 
though  no  action  brought  under,  Chancery  Division  has  power  to  appor- 
tion  compensation  money,  705,  n.  (c). 
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(  ANAL  SHARES, 

whether  real  or  personal  property,  720. 

CANCELLATION. 

of  wills,  112,  etscq.     See  Will,  revocation  of,  Alteration. 

onus  of  showing  to  be  the  act  of  the  testator  on  those  who  oppose  the 
will,  136. 

CAPITA,  PEP.     See  Per  Capita. 

CAPITAL, 

when  gift  of  income  passes,  1058. 

when  gift  of  income  vests,  1097—1104,  1106,  1107. 

and  income, 

rules  for  determining  in  case  of  wasting  securities,  1245,  n.  (;'),  1248, 

n.  (Z),  1219,  n.  (?(,),  1250,  n.  (o). 
how  debts  should  be  paid  in  reference  to,  1246,  n.  (o). 

CAEOOME, 

whether  it  passes  to  executor,  724. 

CARRIER, 

action  of  assumpsit  will  lie  against  executor  of,  1602,  1603. 

CARROTS, 

whether  they  go  to  executor,  624,  n.  (q). 

CASH, 

bequest  of,  1052,  n.  (e). 

CATTLE, 

young  of, 

assets  in  hands  of  executors,  1519,  1520. 

fallen  since  death  of  testator,  pass  to  specific  legatee  of  the  parent, 
1286. 
what  passes  by  bequest  of  a  flock  of  sheep,  1300. 

CAVEAT, 

entry  of,  in  probate  court,  496. 

CERTIORARI, 

where  it  lies  for  an  executor,  780,  781. 

to  remove  a  presentment  or  coroners  inquest  of  fclo  dc  sr,  ibid., 
nn.  (s),  (a). 
wht'.e  it  lies  against  executor  of  judicial  officer,  1657. 

CESTUI  QUE  TRUST, 

may  proceed  by  originating  summons,  1806. 

CHAIN  OF  REPRESENTATION.     See  Executor  of  Executor. 
what  it  is,  204. 
when  broken,  206. 

CHAMBERLAIN  OF  LONDON.     See  Orphans. 

CHANCERY  DIVISION 

of  High  Court  of  Justice,  whether  it  has  jurisdiction  to  grant  probate, 
240,  241.  °  1 

or  to  revoke  probate,  487,  n.  (b). 
will  not    appoint  a  receiver  if   administration  -pendente   lite  might  be 
obtained,  432,  433. 
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CHANCERY  DIVISION— continued. 

proceedings  in.     See  Action,  Administration  Action,    Originating  Sum- 
mons, Parties,  Remedies. 
transfer  of  administration  actions  to,  from  County  Court,  1955. 
transfer  of  administration  actions  from,  to  County  Court,  1906,  1955. 
transfer  of  administration  actions  from,  to  Bankruptcy,  859,  n.  (p),  1912. 
transfer  of  actions  against  executors  to,  after  administration  order,  1910. 

CHARGE.     See  Exoneration. 

of  debts  on  land,  where  it  gives  executors  an  implied  power  of  sale,  stat. 
22  &  23  Vict.  c.  35,  s.  14,  576,  n.  (d),  577.  See  Estate,  quantity  in 
possession. 

what  shall  he  sufficient  to  charge  the  real  estate  with  debts  and 
legacies,  578,  1575,  n.  (qq). 

CHARGES  AND  EXPENSES, 

what  allowed  to  executor,  1759,  1814,  1941.     See  Alloirances. 
should  be  included  in  executor's  accounts  and  not  in  his  bill  of  costs, 
1813. 

CHARITABLE  USES, 

bequest  to,  901,  ct  srq.      See  980. 

stat,  51  &  52  Vict.  c.  42  amends  and  consolidates  Mortmain  Acts,  904. 
provisions  of,  904 — 906. 

to  what  sort  of  property  Mortmain  Acts  apply,  907 — 909. 
to  what  sort  of  property  they  do  not  apply,  909 — 912. 
to  what  sort  of  bequests  they  apply,  912 — 916. 
bequests  with   a  discretionary  power  to  executors  to  layout  in 

land  or  otherwise,  914,  ct  scq. 
covenant  to  invest  upon  charitable  trusts,  916. 
does  not  apply  to  a  devise  by  a  freeman  of  London,  916. 
what  arc  uses  within  the  Acts,  916 — 921. 

exceptions  to  the  statute,  as  to  the  Universities,  921. 
as  to  land  in  Scotland,  921. 
bequests  of  land  in  Ireland  or  the  colonies,  921. 
of  proceeds  of  land  to  be  laid  out  in  Scotland,  921,  922. 
duty  on  gifts  to,  1457,  1493—1495. 
cases  of  bequests  to  legatees,  accompanied  by  bequests  to  charity, 

922. 
gift  over  if  the  previous  gift  should  be  void  under  the  statute, 

922. 
on  whom  void  bequests  devolve,  923. 
(■//-jin's  doctrine,  924.     See  903. 

indefinite  bequests  for  benevolent  purposes,  &c,  923 — 925. 
.stat.  54  &  55  Vict.  c.  73,  alters  51  &  52  Vict.  c.  42.. .925; 

applies  only  where  testator  dies  after  passing  of  Act,  927. 
amends  definition  of  "land,"  925. 
land  assured  by  will  to  charitable  use  to  be  sold,  926. 
personal  estate  to  be  laid  out  in  land  not  to  be  so  applied,  926. 
power  to  retain  land  under  certain  conditions,  926,  927. 
assets  not  marshalled  in  favour  of,  1590,  ibid.,  n.  (q). 
legacy  to,  not  entitled  to  priority  of  payment,  1220. 
payment  into  court  of  money  held  in  trust  for,  1819. 

CHARTERS, 

belonging  to  inheritance,  do  not  pass  to  executor,  636. 
nor  the  box  in  which  they  are  kept,  636. 

CHATTELS  PERSONAL,     Sec  Estate. 
definition  of,  617. 
what  passes  by  bequest  of,  1040. 
animate,  617,  ct  scq. 
vegetable,  620,  ct  scq. 
inanimate,  632,  ct  scq. 
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CHATTELS  REAL.     See  Estate,  quantity  in  possession. 
pass  to  executor,  592,  ct  scq. 
definition  of,  592. 

■what  passes  by  description  of,  1045,  1046. 
executor  not  deemed  in  possession  of,  before  entry,  557. 
whether  action  for  tort  to,  survives,  702,  703,  n.  (.>•).     See  Action,  Tort. 
of  wife.     See  Husband  and  Wife. 

the  right  of  husband's  executor  to,  605,  608.  ct  scq. 

the  right  of  wife's  administrator  to,  605,  612. 
by  condition,  614. 
by  l'emainder,  614. 
contingent  or  executory  interests,  614,  615. 

lease  for  life,  remainder  to  executors  of  lessee,  615,  616. 
bequests  of  estate  for  life  in, 'remainder  over,  1253,  n.   («)•     See  1243, 

ct  scq. 
lease  of  tolls  of  a  light-house,  720,  n.  (/). 

chelsea  waterworks, 

shares  of  personalty,  720. 

CHILDREN, 

who  are  entitled  under  the  description  of  children  in  a  will,  941,  ct  scq., 

952—959.     See  Legatee. 
when  confined  to  those  existing  at  the  date  of  the  will,  941,  ibid.,  n.  (/). 

at  death  of  testator,  941 ,  942. 
born  after  the  period  of  distribution  excluded.  944,  945. 
when  none  are  born,  at  death  of  testator,  945. 
bequest  to  "A.  and  his  children,"  945,  946,  977. 
rule  in  Wild's  Case,  946. 
bequest  to  "A.  or  Ins  children,"  977. 
"younger  children,''  how  construed,  947 — 950. 
when  they  take  a  legacy  as  substitutes  for  their  parents,  1076  n.  (m), 

1078. 
bequest  to,  without  words  of  severance,  creates  a  joint  tenancy,  1326, 

n.  (x). 
legacy  to,  does  not  lapse  by  death  if  they  leave  issue,  10S5,  1086. 
construction  of  gifts  to,  with  survivorship  clause,  1332 — 1334. 
construction  of  gifts  to,  after  life  estate,  1113,  et  scq.,  1329—1331. 
vesting  of  gifts  to,  1113—1116.     See  Lapsed  Legacies,  and  1332—1334. 
whether  child  appointed  executor  can  take  portion  if  he  renounces,  1150, 

n.  (/)• 
right  of,  to  take  administration  to  their  father,  360,  361. 

preferred  to  his  parents,  360. 
right   of,  to  distribution   under  the  statute,  1366,   ct  scq.     See  Distri- 
bution. 

right  of  their  representatives,  1366. 

when  they  take  per  capita,  and  when  per  stirpes,  1368.     See  1384. 
advancement  to,  1369,  et  seq.     See  Advancement. 

'CHIMNEY  PIECES.     See  Fixtures. 

whether  removable  by  executors,  64S. 

c  HOSES  INACTION, 

definition,  &c,  of,  693. 
.an  annuity  is  not  a  chose  in  action,  but  a  chattel  interest,  in  equitv,  693, 

n.  (b). 
to  what  executor  is  entitled,  695,  et  seq.     See  Actions,  Assets,  Estate. 
vested  formerly  in  executor  though  assigned  by  deceased,  734. 
now  assignable  by  Judicature  Acts,  734. 
of  wife,  737,  et  seq.     See  Husband  and  Wife. 

■do  not  pass  by  a  bequest  of  "goods "  in  a  particular  place.  1041—1044. 
nor  of  "  all  things"  in  a  particular  house,  1041. 
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CHRISTIAN  RELIGION, 

persons  denying,  formerly  disabled  to  be  executors,  188,  n.  (c). 

■CHURCH.     See  Dilapidations,  Quarc  impcdit. 
next  presentation  to, 

when  it  goes  to  the  executor,  592,  ct  seq.     See  1537. 
options  of  an  archbishop,  595. 

with  relation  to  husband  and  wife,  when  wife  is  seised  of  the  advow- 
son,  613. 

when  the  husband  surviving  shall  have  quare  impcdit,  757. 
when  executor  of  husband,  tenant  by  curtesy  shall  have,  593. 
when  assets,  1537. 

bequests  for  building  or  endowing  when  exempt  from  Mortmain  Acts, 
920. 

CITATION, 

purpose  of,  258 

of  executor  to  prove  or  refuse  the  will,  225,  258.     See  Renunciation,  Pro- 
hate,  Revocation. 

of  person  with  superior  title  by  person  with  inferior,  258,  259.     See  492. 

party  citing  must  have  possession  of  will,  259. 

of  parties  interested  to  oppose  probate  of  will  in  solemn  form,  274,  275. 

of  executor  to  prove  will  per  testes,  275. 
revocation  upon,  487,  491. 

of  heir,  order  for,  how  obtained,  284. 

of  next  of  kin.  by  creditor  applying  for  administration,  378,  379. 

creditor  may  cite  though  his  right  of  action  statute  barred,  259,  n.  (c), 
378,  n.  («). 

of  next  of  kin,  if  nobody  who  has  a  right  appears  to  oppose  the  will,  276, 
277. 

by  next  of  kin,  contesting  a  will,  of  all  persons  interested  "to  see  pro- 
ceedings," 498. 

or  consent,  if  party  have  a  prior  right,  recpiisite  before  administration 
granted  to  another,  378,  n.  (n.),  386. 

what  necessary  before  grant  of  administration  cum  testamento  anncxo, 
405. 

before  grant  de  bonis  non,  414. 

before  grant  of  limited  administration,  449 — 451. 

of  executor,  to  account  in  Probate  Court,  1950. 

attachment  of  persons  disobeying,  260,  n.  (/ )  and  (  g). 

in  non-contentious  business,  261. 

service  of,  must  be  personally  if  possible,  379. 
if  not  by  advertisement,  379. 

<  IVIL  SERVANTS, 

when  representation  not  necessary  to,  397. 

CLAIM.     See  Action,  Parties,  Remedies. 

by  or  against  executor  as  such,  may  be  joined  with  claim  by  or  against 

him  personally,  1778.     See  Counterclaim. 
where  plaintiff  sues  or  defendant  is  sued  in  representative  capacity,  claim 

must  show,  1778. 
when  executor  must  claim  as  such,  1778,  1779. 

CLASS.     See  Children. 

bequest  to  a,  1078,  1080,  1081,  n.   (u),  1082,  1083,  n.  (d),  1089,  n.   (c), 
1332—1334.     See  also  941,  ct  seq. 
not  within  s.  33  of  AVills  Act,  1086. 
with  substitutionary  gift  over,  1076,  n.  {in). 
when  class  to  be  ascertained,  941,  ct  seq. 
what  constitutes  a  class,  1081,  n.  (u). 

when  number  of  class  wrongly  specified,  942,  n.  [x),  1017,  1018. 
void  for  remoteness  as  to  one  member,  void  in  toto,  1116. 

4  a  2 
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CLERICAL  ERROR, 

can  be  corrected  in  probate,  294,  n.  {b). 
so  by  court  of  construction,  939. 

/  1  T   "U*  T?  1J" 

when  salary  of,  has  preference  in  paymenc  of  debts  of  deceased,  875, 
n.  {p). 

CLOCK  CASES.     See  Fixtures. 

pass  to  executor,  648. 

(LoVER.     See  Emblements. 

-vnthin  the  rule  of  emblements,  625. 

Wee  of,  distinguished  from  that  of  executor,  193,  194,  209,  n.  (I). 

COAT  ARMOUR, 

set  up  in  a  church,  property  in,  635. 

CODICIL.     See  Will.  . 

old  meaning  of  the  term,  a  testament  without  an  executor  appointed,  5. 

originally  executor  could  not  be  primarily  appointed  by,  1S9,  n.  (a). 
derivation  of  the  word,  5. 
modern  acceptation  of  the  term,  6. 
is  part  of  a  will,  making  but  one  testament,  6,  7,  n.  (q),  and  n.  (s).     See 

171. 

cases  where   it   is   otherwise   considered,  6,  7.     See   also   notes  (q) 
and  (s). 
when  a  cancellation  of  the  will  is  so  of  the  codicil,  131. 

when  of  an  interlineation,  is  so  of  a  codicil  to  the  same  effect,  133, 
134. 
revoking  bequests  in  will,  but  not  revoking  appointment  of  executors 

does  not  revoke  will,  141,  n.  (it). 
intending  to  revive  destroyed  will  does  not  necessarily  revoke  intermediate 

will,  155,  180. 
referring  to  will  destroyed  does  not  revoke  later  will,  153. 
republication  or  revival  of  will  by,  16o',  ct  seq.;  899,  n.  (g).     See  Will, 

republication. 
will  republished  by,  to  be  deemed  made  at  date  of  republication  (1  Vict. 

c.  :56,  s.  34),  179. 
may  give  effect  to  unattested  alterations  or  additions  to  will,  180. 

or  render  valid  previous  unexecuted  will,  180. 
effect  of  showing  intention  to  revive  a  destroyed  will,  ISO,  181. 
effect  of  republication  of  prior  will,  upon  subsequent  codicils,  171. 
gift  by,  cumulative  or  substituted,  145.     See  too,  171,  n.  (h). 
effect  of  probate,  as  to  will  and  codicil  being  distinct  instruments,  467, 
1157. 

CO-EXECUTORS.     See  Executors. 
appointment  of,  195. 
considered  as  one  person,  196,  816. 
probate  by  one  enures  to  the  benefit  of  all,  320. 
the  estate  of  several  executors,  785 — 787. 
survivorship  as  to  residue,  785,  1339. 
the  power  of  several  executors,  816.  ct  scq. 
nil  the  executors  cannot  sue  on  a  promise  made  to  one  of  them,   765, 

786,  n.  (/). 
several  executors  cannot  sue  on  a  promise  made  jointly  with  one  of  them 

786. 
when  one  executor  may  sue  another,  235,  827,  1181. 
in  equity,  1803. 
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CO-EXECUTORS— continued. 

must  all  join  in  bringing  actions,  826,  1776,  1804. 

unless  they  have  renounced,  stat.  20  &  21  Vict.  c.  77,  s.  79,  233, 
234,  1776. 
no  more  need  be  sued  than  have  administered,  1831. 
how  far  one  can  impose  a  charge  on  the  rest,  816,  S19,  1838—1840. 
one  cannot  bind  the  others  by  his  contract,  820. 
survivorship  amongst,  821,  1804. 
exercise  of  power  given  to,  821—826.     See  Powt  r. 
when  liable  for  the  devastavit  of  each  other,  1726,  et  scq. 
notice  to  one  is  notice  to  all,  1727. 
.should  not  lend  to  each  other,  1708. 
receipt  of  assets  by  one  does  not  charge  the  other.  1727. 

nor  entry  by  one  into  leasehold,  819. 
pleas  by.  1834. 
judgment  against,  1861. 

COFFIN, 

property  in,  635. 

COGNOVIT  ACTIONEM, 

is  revoked  by  the  death  of  the  party  giving  it,  1S73. 

COLLECTION  OF  EFFECTS, 
duty  of  executor  as  to,  849. 

COLLIGENDUM.     See  Letters  ad  colligendum. 
letters  ad,  226,  382. 

COLLUSION, 

between  executor  and  alienee  will  vitiate  disposition  of  assets,  804,  S05. 

COLONIAL  BONDS, 

will  not  pass  by  bequest  of  foreign  bonds,  1055. 

COLONIES, 

probate  of  will  here  will  not  extend  to,  301.     See  1523,  cl  scq. 

nor  a  grant  of  administration,  365. 
what  passes  by  bequest  of  "  plantation  "  in,  1066. 
property  in,  when  assets  in  the  hands  of  the  executor,  1523—1534. 

COMMISSION, 

when  executor  entitled  to,  1764,  et  scq. 

COMMISSION  OF  LUNACY, 

presumption  arising  from  verdict  on,  32. 

( OMMISSION  OF  REVIEW, 
what  it  was,  489. 

COMPANY,  JOINT  STOCK.     See  Corporation,  Shares. 
shares  of,  personal  estate  under  Companies  Act,  720. 

when  real  estate,  720. 
executor  may  present  petition  for  winding  up  of  before  probate,  256. 
action  for  misrepresentation  in  prospectus  of,  does  not  survive  against 
executor  of  director,  1600,  n.  (k). 
nor  for  negligence,  1600,  n.  (k). 
shareholders  in,  liability  of  their   executors,   1203,   1625—1629,   1684 
n.  (q). 

same  as  that  of  their  testators,  1626,  n.  (wi),  1627,  n.  (o). 
executors  may  become  personally  liable,  1628,  1629. 

where  they  have  committed  a  devastavit,  1629. 
sale  of  testator's  business  to,  1825,  1826. 

rule  as  to  joining  partner  of  testator  in  action  against  executor  does  not 
apply  to,  1918,  n.  (n). 
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COMPOUND, 

power  of  executor  to,  815,  1695. 

COMPULSORY  SALE, 

of  land,   whether  proceeds  personalty  or  realty,  582,  n.  (*/).     bee  Co>i- 
version. 

CONCEALMENT  OF  WILL, 

by  executor,  remedy  against  him,  259. 

CONCURRENT  GIFTS, 

whether  such  or  substitutionary,  977 — 979. 

CONDITION, 

conditional  executors,  202.     See  Executor,  appointment  of. 

conditional  will,  156.     See  Contingent  Will. 

estates  by,  pass  to  executor,  614,  771,  et  seq. 

suits  accruing  by,  to  executor,  769. 

when  to  be  regarded  as  a  conditional  limitation,  1133,  et  seq. 

CONDITIONAL  DEVISES,  1112,  n.  (//),  1130,  n.  (i),  1138,  n.  (q  . 

CONDITIONAL  LEGACIES, 

definition  of,  1122. 

how  condition  created  in  a  will,  1123. 

condition  precedent  or  subsequent,  1123 — 1125. 

condition  subsequent  may  defeat  a  contingent  interest,  1123,  ibid., 
n.  (h). 

considered  as  trusts  imposed  rather  than  as  conditions,  1124. 
legacy  to  one,  and  in  case  of  his  death  to  another,  1125 — 1127. 
impossible  conditions  precedent,  1127. 

subsequent,  1128. 
illegal  conditions  precedent,  112S. 

subsequent,  1129. 
repugnant  conditions,  1129 — 1131. 
uncertain  conditions,  1129,  n.  (/). 
performance  of  conditions  precedent,  1132 — 1137. 

substantially,   though  the  very  condition  has  not  happened,  1132, 

1133  n.  (z). 
when  construed  as  conditional  limitations,  1133. 
of  conditions  subsequent,  1137. 

when  conditions  subsequent  in  terrorem,  when  good,  1138,  n.  (q). 
condition  subsequent  of  death  of  legatee  before  the  legacy  becomes  ' '  pay- 
able," 1138. 
condition  not  to  dispute  the  will,  113S — 1140. 
conditions  in  restraint  of  marriage,  1140. 
when  valid,  1140,  1141. 

in  restraint  of  widow's  marriage,  1141,  ibid.,  nn.  (c)  (g). 
in  restraint  of  widower's  marriage,  1141,  n.  (g). 
conditions  and  limitations  distinguished,   1141.     But  see  ibid., 
n.  (*). 
when  rejected  as  inapplicable,  1143. 
performance  of,  1143—1146. 
marriage  with  consent,  1143,  et  seq. 
when  consent  to  be  obtained,  1143. 
of  whom,  1143. 

may  be  presumed  after  lapse  of  time,  1143,  n.  (t). 
consequence  of  death  of  one  of  several  whose  consent  is 
required,  1143. 
what  consent  sufficient,  1144. 

unreasonable  refusal  to  consent  by  executors,  controlled 
in  equity,  1146. 
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CONDITIONAL  LEGACIES— continued. 

legacies  to  executors,  1146 — 1153. 

given  in  that  character,  are  on  condition  of  accepting  office,  1146, 

1147. 
makes  no  difference  that  the  executor  is  unable  from  infirmity  to  prove 
the  will,  1147,  n.  (o). 
when  a  legacy  is  considered  as  given  to  an  executor  in  that 

character,  1147 — 1151. 
presumption  as  to  this,  1147,  1148. 

what  is  sufficient  assumption  of  the  office  to  satisfy  the  condition, 
1151. 
by  way  of  annuity  for  his  trouble,  1153. 
liability  of  executor  legatee  accepting  office,  1153. 
of  a  handsome  gratuity  void  for  uncertainty,  1153. 
conditional  on  paying  testator's  debts,  1153. 
legacies  directed  to  be  enjoyed  in  a  particular  mode,  or  applied  in  a  par- 
ticular way,  1154. 
rule  as  to  absolute  gifts  with  a  revocation,  or  qualification  of  them,  for 
purposes  which  fail,  1154. 

CONFIDENTIAL  POSITION, 

person  in  obtaining  will  in  his  favour,  99,  etseq.,  289,  n.  {r\  468,  n.  (s), 
474,  n.  (/).     See  Fraud,  Influence,  Probate,  manner  of  obtaining. 

CONFIRMATION.     See  Scotland. 

CONFLICT  OF  LAWS.     See  Domicile,  Foreigner. 

CONIES, 

in  a  warren,  when  they  pass  to  executor,  619. 

CONSANGUINITY, 

how  calculated,  356,  et  seq.,  1377,  et  seq. 

CONSERVATORY, 

whether  a  fixture,  656. 

CONSIDERATION, 

what  is  sufficient  to  make  an  executor  personally  liable,  166S — 1673. 
for  promise  to  answer  for  debt,  &c,  of  another  person  need  not  appear  in 
writing,  stat.  19  &  20  Vict.  c.  97,  s.  3,  1674. 

CONSTRUCTION.     See  Lapsed  Legacies,  Mistake,   Words. 
of  will  of  personalty,  928,  ct  seq.     See  Legacy,  Legatee. 

when  original  instead  of  probate  may  be  examined,  482 — 486. 
must  be  according  to  the  law  of  that  country  where  testator  domiciled, 

940.     See  also  302,  307,  930,  n.  (c). 
jurisdiction  of  courts  of  equity  as  to,  243,  474,  et  seq. 
decision  of  court  may  be  obtained  as  to  on  originating  summons, 

1809,  1810. 
general  rules  of, 

technical  words  not  necessary,  929. 

technical  words  to  be  taken  in  their  legal  sense,  930,  968.  n.  (^;). 

technical  words  in  holograph  will,  930,  n.  (e). 

technical  words  of  foreign  law,  930,  n.  (e). 

particular  intent  to  be  sacrificed  to  general,  931,  968,  n.  (p). 

must  be  on  the  whole  will,  and  not  of  disjointed  parts,  932. 

clear  gift  not  cut  down  without  equally  clear  intention,  155. 

when  the  same  words  occur  more  than  once,   932,   933,   967, 

n.  (A),  969,  n.  (0. 
when  one  bequest  construed  with  reference  to  another,  933.    See 

1060,  n.  (a). 
effect  must  be  given  to  every  word,  934. 
if  two  parts  irreconcileable  the  latter  will  prevail,  145,  934. 
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CONSTRUCTION— c 

of  will  of  personalty — continued. 
general  rules  of — continued. 

when  words  may  be  transposed,  supplied  or  rejected,  934 — 936. 
"or"  construed  "and,"  and  vice  versa,  936,  937. 
"if"'  construed  "when,"  937. 
terms  which,  applied  to  realty  give  an  estate  tail,  give  the  abso- 
lute interest  if  applied  to  personalty,  966. 
mistakes  and  omissions,  how  to  be  corrected,  938,  1010,  el  scq. 

not  by  reference  to  instructions  for  the  will,  939. 
erroneous  recitals,  how  far  binding,  939,  1068,  1069,  1171. 
bequest  not  to  be  controlled  by  reason  assigned,  939. 
by  inference  from  context.  ! 
by  its  unmeritorious  nature,  939. 
where  words  are  capable  of  twofold  construction,  910. 
where  intention  cannot  take  effect  in  part,  940. 
general  words,  whether  cut  down  by  defective  enumeration  of 

particulars,  1045—1048. 
parol  evidence,  when  admissible,  1012 — 1015,  1067 — 1069,  1159 

—1161. 
the  will  shall  take  effect,  as  if  executed  immediately  before  the 
death  (1  Vict.  c.  26),  4,  175,  et  scq.,  940,  1193. 
of  wills  made  by  testators  domiciled  in  foreign  countries,  940. 
trust  arising  by,  467 — 473. 

CONSUMABLE  GOODS, 
gift  of,  for  life,  1253. 

CONTINGENCY, 

death  coupled  with,  1126,  n.  {q). 

CONTINGENT  DEBTS, 

their  rank  in  payment  by  executor,  871 — 875. 

how  to  be  regarded  with  respect  to  legacies.  &c,  1203,  et  scq.,  1261. 
liability  of  executor  as  to,  1203,  1204.     See  1312,  e.t  scq. 
liability  on  shares  not  a  debt  till  call  is  made,  1313,  n.  («). 

I  !ONTINGENT  ESTATES, 

in  chattels  real,  pass  to  executor,  014. 

lease  for  life,  remainder  to  executors  of  lessee,  615,  cl  scq.,  769. 
contingent  interests, 

pass  to  executors,  771,  et  scq. 
contingent  legacies,  773,  1071,  el  scq.     See  Lapsed  Lego. 

I  'ONTINGENT  LEGACIES,  1071,  cl  scq.    See  Lapsed  Legacies. 

CONTINGENT  OR  VESTED  DEVISES,  1112,  n.  (>j). 

CONTINGENT  WILL,  156-159. 
definition  of,  156. 

cases  where  wills  construed  as  contingent,  157,  n.  (o). 
court  cautious  in  so  construing  a  will,  157. 

evidence  of  adherence  cannot  establish  will  in  terms  conditional,  158. 
where  contingency  uncertain  at  testator's  death  probate  granted  imme- 
diately, 159. 
conditional  codicil  when  admitted  to  probate,  159. 
condition  must  be  part  of  duly  executed  will  since  Wills  Act,  159. 

I  ONTINUANCE  OF  SUITS.     See  Revivor. 

by  executor  or  administrator,  where  cause  of  action  survives   774   et  sea 
now  regulated  by  Order  XVII.  R.  S.  C.  1883,  774,  cl  seq.,  1617.  ' 
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CONTRACT.     See  Action,  Covenant,  Executor,  liabilities,  Remedies. 

for  sale  of  laud,  conversion  effected  by,  581,  582.    See  Conversion,  Estate, 
quantity  in  possession. 

interim  rents  in  such  case,  581,  n.  (s). 
rights  of  executor  on  testator's,  696,  et  scq. 

founded  on  personal  considerations  does  not  go  to  executor,  697, 
n.  (h),  722. 
action  for  breach  of  promise  of  marriage  does  not  survive,  709,  710. 
executor  may  sue  on  his  own  contracts,  762,  ct  scq. 

cither  in  his  own  name  or  in  representative  capacity,  762. 
or  in  both,  767. 
executor  may  sue  on  contracts  of  testator  when  right  of  action  accrues  hi 
his  own  time,  767,  ct  seq. 

where  contract  with  testator  and  his  assigns,  768. 
property  contracted  for  by  testator  will  pass  if  described  in  will  as  his 

actually,  1070. 
executor  liable  on  testator's  contracts  generally,  1593,  ct  scq.,  16S9.     See 
version. 

even  though  not  named,  1595. 
not  liable  on  contracts  for  personal  service,  1596,  1597. 
not  liable  for  breach  of  promise  of  marriage,  1597,  n.  (t). 
executor's  liability  where  testator  a  joint  contractor,  1614 — 1625,  1663, 

n.  (0. 
executor's  liability  on  his  own  contracts  as  executor,  1661,  et  scq. 

personally,  1666,  ct  scq. 

CONTRIBUTION,  1624,  1663,  ibid.,  n.  (/). 

CONTRIBUTORS, 

under  Companies  Act,  1626.     See  Shares. 

' '( >N  V  ERSION.     See  Residue,  Tenant  for  Life. 
of  property  in  equity,  579,  et  seq. 

land  considered  as  money,  and  money  as  land,  579,  580. 

what  amounts  to  a  direction  for,  580,  n.  (n). 
will   of  land   converted   into   personalty  entitled  to  probate.  271, 

n.  (c),  327,  n.  (/*),  331,  580,  n.  (»). 
will  of  personalty  converted  into  land  not  entitled  to  probate,  331. 
proceeds  of  sale  of  land  liable  to  be  laid  out  in  land  not  personalty  or 

subject  to  probate,  582,  n.  (a), 
land  contracted  to  be  sold,  581,  582,  1643—1646. 

the  law  is  the  same  where  the  sale  is  compulsory,  582,  n.  (y), 
591. 
money  covenanted  to  be  laid  out  in  land,  582. 
"  out  and  out,"  by  will,  583,  584. 
for  particular  purposes  which  fail,  5S4,  et  seq. 
when  property  once  vested  no  ecpiity  to  have  reconversion,   5S5, 

n.  (?i),  5S7,  n.  (s). 
mixed  fund  from  produce  of  sale  of  real  and  personal  estate,  585 — 

588. 
by  trustees  of  an  infant,  588. 

real  property  purchased  with  partnership  capital,  588. 
by  committees  of  a  lunatic,  589. 
of  property  of  a  lunatic  under  53  Vict.  c.  5,  and  7  &  8  Vict.  c.  18, 

590,  591. 
election  to  take  it  in  actual  state,  5S0,  n.  («)• 
the  Crown  has  no  ecpuity  to  call  for,  580,  n.  («). 
order  for  sale  in  administration  action  effects  conversion  from  its 

date,  580,  n.  (n). 
of  assets  into  authorised  investments, 

duty  of  executor  to  make,  1246—1252.     See  1037—1040. 
where  there  is  a  trust  for,  1243 — 1245,  1247,  n.  (i). 
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CONVERSION— continued. 

of  assets  into  authorised  investments — continued. 

•where  executor  has  discretion  to  postpone,  1038,  n.  (z),  1245,  n.  (t), 

1248,  n.  (k),  1250,  n.  (o). 
•where  postponement  is  for  benefit  of  estate,  1246,  n.  (i),  1249. 
■where  postponed,  how  capital  and  income  distinguished.  1245,  n.  (i), 

1247,  n.  (i),  1248,  n.  (k),  n.  {I),  1250,  1251,  n.  (n),  n.  (o). 
■where  the  will  contains  no  direction,  1248,  1249,  n.  (n). 
where  there  is  a  prohibition  or  presumption  against,   1039,  1245, 

n.  (i),  1248,  n.  (k),  1252. 
of  realty  and  personalty  into  a  mixed  fund,  1119,  n.  (o),  1121,  1583. 
consequences  of  neglecting  to  do  so,  1715,  1716. 
what  are  authorised  investments,  1710 — 1714. 
of  property  by  devastavit,  1897,  1898. 

CONVICT  FELON.     See  Felon. 

administration  to,  no  longer  granted  to  crown,  373. 

legacy  to,  who  is  entitled  to  receive,  1284. 

legacy  to  wife  of,  1276,  n.  (a). 

wife  of,  may  make  a  will  apart  from  Married  Women's  Property  Act,  59. 

CO-PARCENERS, 

whether  bound  to  bring  land  into  hotchpot,  1372,  n.  (t). 

COPYHOLD, 

assets  marshalled  against,  1586. 

whether  executors  can  distrain  for  rent  out  of,  799. 

fines, 

action  for,  passes  to  executor  of  lord,  732. 

executor  must  be  admitted  and  pay  his  fine,  1657. 
what  words  will  pass,  929,  n.  (d),  1048,  n.  (i). 

trust  or  mortgage  estates  in  do  not  pass  to  executor  under  Conveyancing 
Act,  1881... 1543,  n.  (re). 

COPYRIGHT, 

executor's  interest  in,  724,  ibid.,  n.  (q). 

CORN, 

action  for  cutting  growing  corn, 

does  not  survive  to  executor,  700.     See  702,  703. 
secus,  if  cut  and  carried  away,  700. 
when  growing  corn  passes  to  executor,  623.     See  Emblements. 

CORONER'S  INQUEST, 

when  removable  by  certiorari  and  traversable  by  executors,  780,  781, 
nn.  (s),  (a). 

CORPORATION, 

aggregate, 

whether  it  can  be  executor,  183,  184. 

appointment  of  syndics  to  receive  administration,  184. 

accepted  as  surety  to  administration  bond,  463,  n.  (?■). 

legacies  of  books,  &c,  to  certain,  free  from  duty,  1495. 

succession  duty  payable  by,  1463. 
sole, 

may  be  executor,  184. 

lease  to,  and  his  successors,  goes  to  his  executors,  597. 

chattels  which  go  to  his  successors  like  heir-looms,  639. 

choses  in  action  go  to  his  executors  and  not  his  successors,  733. 
except  by  custom,  733. 

misdescription  of  in  a  will,  1011,  n.  (y). 
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CORPSE.     See  Dead  Body. 

CORRECTION.     See  Rectification,  Construction. 
of  error  in  will  in  probate,  294,  n.  (b). 
by  Court  of  Construction,  939. 

COSTS.     See  Attorney,  Solicitor. 
in  Probate  Division, 

in  discretion  of  court,  310,  311. 

but  generally  follow  event  where  action  tried  by  jury,  2S2,  310. 
party  citing  executor  to  prove  in  solemn  form,  when  liable  to,  280 — 
282. 
distinction  between  next  of  kin  and  legatee,  281.     See  also  313- 
liability  of  heir  at  law  to,  283. 
in  what  cases  decreed  out  of  the  estate  of  deceased,  311—313. 
when  executor  will  be  condemned  in,  312,  313. 
costs  of  interveners  depend  on  circumstances,  314. 
security  for,  when  executor  will  be  ordered  to  give,  313,  314. 
what  costs  are  included,  315. 
in  actions  at  law  by  executors  and  administrators, 

in  what  cases  they  are  liable  to,  upon  a  nonsuit  or  verdict  against 

them,  778,  1796. 
when  entitled  to  costs  out  of  the  fund,  1796. 
the  executor  may  be  compelled  to  give  security  for,  1797. 
in  actions  at  law  against  executors  and  administrators, 
for  the  defendant,  1796,  1862. 
executor's  liability  to  costs,  1862. 

_  where  he  is  made  a  party  under  Ord.  XVII.,  17S9,  n.  (a). 
on  judgment  of  assets  in  futuro,  1863. 
in  suits  in  ecpiity  by  and  against  executors,  &c,  1935. 
of  suit  to  secure  legacy  to  an  infant,  1264. 
in  administration  action,  1813,  1935,  et  seq. 
of  the  executor  out  of  the  fund,  1936. 
cases  in  which  executor  personally  liable  for,  1936. 
executor  entitled  to  except,  for  special  reasons,  1936,  1937. 
misconduct,  1937. 
bringing  useless  action,  1937. 
costs  except  for  misconduct  as  between  solicitor  and  client,  1937. 
if  condemned  in  costs  appeal  will  lie  for  executor,  1937. 
where  executor  debtor  to  estate,  1938. 
where  one  of  two  a  debtor,  1938. 
principle  of  costs  being  disallowed  in  such  case,  193S. 
costs  of  defaulting  executor  becoming  bankrupt,  1939. 
cases  where  defaulting  executor  allowed  costs,  1940. 
priority  of  executor's  costs,  1940. 
of  executor  of  defaulting  trustee,  1940,  1941. 
what  allowed  under  "  costs,  charges,  and  expenses,"  1941. 

order  giving  may  be  appealed  from,  1941. 
"  costs"  will  not  include  "charges  and  expenses,"  1813. 
"  moderation"  of  costs,  1941.     See  1769. 
of  solicitor  trustee,  1760 — 1764,  1942. 

in  an  action,  1762,  ibid.,  n.  (*»),  1942, 1943. 
of  plaintiff  in  action  out  of  fund,  1943. 
of  legatee  plaintiff,  1944,  1945. 

right  of  creditor  to  solicitor  and  client  costs,  1907,  1944. 
of  creditors  coming  in  under  the  decree,  1945. 
whether  costs  payable  out  of  particular  fund  or  general  estate 
1946,  1947.  ° 

of  administration  of  real  estate,  1947. 
when  plaintiff  shall  pay  executor's  costs,  1948. 
of  useless  proceedings  brought  by  legatee,  1949. 
executor  cannot  sue  in  forma  pauperis,  1804. 
of  production  of  original  will,  482. 
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cannot  be  made  against  executor  as  such  in  same  action  as  against  him 

personally,  767,  n.  (to),  1782,  1833,  n.  (zz). 
when  defendant  cannot  rely  on  as  defence  to  action,  1781,  n.  (fi). 

COUNTS, 

joinder  of, 

in  actions  by  executors,  1778,  1833. 

in  actions  against  executors,  1833,  1834. 

XTY  COURT.  oaa7  .... 

where  personalty  is  under  200Z.  and  real  estate  under  3001.  has  jurisdic- 
tion of  the  Court  of  Probate  in  contentious  business,  stat.  21  &  22  Vict, 
c.  95,  s.  10... 246,  247. 

Probate  Division  has  power  to  remit  prope*  cases  to,  247. 
rules  of  practice  as  to  proceeding  in,  247. 

appeal  from  County  Court  to  Divisional  Court  of  Probate  Division, 
24S. 
where  personaltv  of  intestate  under  100/.,  widow  and  children  may  in 
certain  cases  invoke  jurisdiction  of  County  Court  in  non-contentious 
business,  24S,  390. 
children  of  poor  widows  dying  intestate  may  do  the  like,  249,  391. 
any  executor  may  sue  and" be  sued  in  County  Court  as  if  he  were  a  party 

in  his  own  right,  1798,  1872. 
legacy,  &c,  not  exceeding  50Z.  recoverable  in,  1830. 

a  question  of  devastavit  may  be  tried  in  such  a  suit,  1831,  n.  (»). 
jurisdiction  in  equity  to  be  exercised  by,  in  suits  by  creditors,  &&,  where 
'     estate  does  not  exceed  500Z.,  1830,  1906,  1954. 

judge,    &c,    of   County  Courts   to   have   power    of   judge,   &c,   of 

Chancery  Division,  1954. 
where  amount  of  subject  matter  of  suit  exceeds  limit,  suit  may  be 

remitted  to  Chancery  Division,  1955. 
in  which  of  the  County  Courts  proceedings  shall  be  taken,  1906, 

n.  (to),  1956,  1957. 
transfer  of  suit  from  one  County  Court  to  another,  1957. 
rules  and  orders,  1957,  1958. 

when  administration  action  may  be  brought  in,  1906. 
transfer  of  administration  action  to,  1906. 
decision  of  question  without  administration,  1957. 
partial  administration,  195S. 
injunction,  1958. 

parties  aggrieved  may  appeal,  1958. 
how  money  may  be  paid  into  County  Court,  1956. 

COURT  OF  ARCHES, 
what  it  is,  488,  n.  (d). 

COURT  OF  PROBATE.     See  Probate— Administration — County  Court. 

substituted  for  the  Ecclesiastical  Courts  universally  by   20  &  21  Vict. 

c.  77,  237,  238. 
now  by  the  Judicature  Acts,  consolidated  into,  and  forms  a  Division  of 

Supreme  Court  of  Judicature,  239. 
testamentary  jurisdiction  to  be  exercised  in  the  Queen's  name  bv  this 

court,  238. 
to   have   throughout   all   England  the  same   powers  as  the  Prerogative 

Court  of  Canterbury,  238. 
to  have  the  power  of  citation,  225. 
practice  of  the  court  to  be  according  to  that  of  the  Prerogative  Court, 

269,  ibid.,  n.  (z). 
rules  and  orders  to  be  made  for  regulating  procedure  of,  269. 
rules  of  evidence  in  common  law  courts  to  be  observed,  284. 
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COURT  OF  PROBATE— continued. 

the  executor  cannot  rely  on  Lis  right  in  any  other  court  without  the  pro- 
duction of  the  copy  of  the  will  certified  under  the  seal  of  the  court,  242. 
but  he  derives  his  title  from  the  will  and  not  from  the  probate,  243. 
courts  of  equity  are  courts  of  construction  of  wills,  243. 
and  so  were  the  ecclesiastical  courts,  243. 
but  the  Court  of  Probate  is  not,  244. 
Court  of  Probate  has  power  to  require  attendance  and  examine  witnesses, 
&c,  244,  ibid.,  n.  (x). 

and  to  order  production  of  deeds,  &c,  245. 
and  of  testamentary  papers,  259,  260. 
and  to  enforce  orders,  245. 
judge  of  the  court  may  amend  grants  of  probate  made  before  Jan.  11. 

1858.. .245. 
grants   made   before   the  Probate  Act  which  were  void  or  voidable  by 
reason  of  there  not  being,  or  being  bona  notabilia,  valid,  if  not  already 
revoked,  245. 
second   and  subsequent  grants  to  be   made  where  the  original  will  or 

letters  of  administration  are  deposited,  246. 
disputed  will  to  be  lodged  in  registry  of,  261. 
place  of  deposit  of  will  under  control  of,  261,  324. 

of  living  persons,  262,  264. 
calendars  of  grants  of  probate,  &c,  to  be  made  in  principal  registry  of 
262,  ii.  [m),  324.  °      J      ' 

copies  of  calendars  to  be  transmitted  to  district  registries,  &c,  262, 
n.  (m). 
official  copies  of  wills  to  be  obtained  on  payment  of  fees,  262  n.  (to). 
original  will,  production  of,  how  obtained,  263. 
district  registries  to  be  established  under  control  of,  266. 

probates,  &c,  may  be  granted  in  common  form  by  district  registrars 
upon  affidavit  that  testator  had  a  fixed  place  of  "abode,  266.° 
affidavit  to  be  conclusive  for  authorizing  grant  of  probate,  267. 
district  registrar  not  to  make  grants  when  there  is  a  contention,  267. 
proof  of  wills  in  .solemn  form  is  contentious  business,  274. 

practice  respecting,  274,  et  scq.     See  Prol 
must  transmit  to  principal  registry  notices  of  applications  for  probate 
and  receive  certificate,  267,  268. 
also  lists  of  grants  of  probate,  268. 
to  preserve  original  wills,  268. 
appeal  from,  to  Court  of  Appeal,  490. 

rules  respecting  appeals,  490. 
no  suit  for  legacies  to  be  entertained  by,  1952. 
nor  for  distribution  of  residues,  1952. 

COURTS  BARON, 

certain  under  the  old  law  had  probate  of  wills,  236. 

COUSINS, 

who  can  take  under  description  of,  964 — 966. 

"first  and  second  cousins,"  965. 
degree  of  kindred  of,  357,  et  scq. 

a  first  cousin,   twice  removed,  is  in  the  same  degree  as  a   second 
cousin,  35S,  n.  (n).     See  965. 

COVENANT, 

not  to  revoke  a  will,  107,  et  seq. 

actions  of,  survive  for  executor,  695,  696. 

not  where  the  covenant  is  joint,  1773,  1774. 

unless  the  interest  is  several,  1774,  1775. 
where  actions  on  covenants  real  descend  to  the  heir,  710,  et  seq. 
immaterial  that  a  breach  was  incurred  in  ancestor's  life,  711. 

unless  the  personal  estate  was  prejudiced,  714. 

to  pay  rent,  when  the  executor  cannot  sue  on,  725,  n.  (t). 

■where  actions  on  covenants  real  pass  to  executors,  710 715,  717. 
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COVENANT— continued. 

actions  of,  survive  for  executor— continued. 

actions  on  covenants  real  by  executor  of  reversioner  for  years,  717. 
on  covenant  with  testator  to   perform  something  on  a  day  which 
happens  after  his  death,  767,  768. 
actions  of,  survive  against  executor,  1593. 
though  not  named,  1595,  1596. 
though  testator  himself  not  bound,  1599. 

unless  personal,  as  a  covenant  to  instruct  an  apprentice,  1596, 
1597. 
joint  covenants,  1614,  et  scq. 
covenant  to  repair,  1597. 
covenant  to  discharge  a  lessee  of  (pit-rents,  1597,  1598.     See  1204, 

n.  (0. 
covenant  concerning  the  realty,  1629 — 1631. 

as  between  landlord  and   tenant,    1631.      See   Executor,   liability, 
Rent. 
after  assignment,  1631—1640.     See  1204,  n.  (I). 
for  non-payment  of  rent,  1639,  et  scq. 
on  covenant  to  repair,  1640. 
debts  due  by, 

their  former  priority  of  payment  by  executor,  S69,  S70. 
abolished  by  Hinde  Palmer's  Act,  869. 
implied, 

no  action  lies  against  executor  upon,  unless  broken  in  lifetime  of 

testator,  1632,  1633. 
what  shall  constitute,  1632,  n.  (i). 
executor  selling  lease  entitled  to  require  from  purchaser  a  covenant  for 
indemnity,  1632. 

not  bound  to  enter  into  covenants  for  title,  1632. 
by  Lord  St.  Leonards'  Act  executor  selling  lease  or  property  held  on 
chief  rent  not  liable  for  covenants,  1204,  n.  (I). 

CREDITOR.     See  Delis, 

citation  of  executor  by,  to  prove  the  will,  25S,  259. 
citation  of  next  of  kin  by,  259,  378. 

cannot  dispute  the  validity  of  a  will  unless  he  has  had  a  grant  of  adminis- 
tration, 280,  382. 

nor  deny  an  interest,  378,  n.  (i),  382. 

scats  where  he  has  a  grant  of  administration,  382. 
when  he  is  bound  to  bring  in  the  administration,  382,  n.  (&). 
grant  of  administration  to,  377,  ct  scq.     See  Administration. 
who  is  for  purpose  of  grant,  380,  381. 
effect  of,  as  to  the  debt,  1180. 

not  to  be  revoked  for  a  creditor  of  a  larger  amount,  496. 
nor  on  application  of  creditor,  497. 
giant  of  administration  to  cum  tcstaiucnto  annexo,  403,  404. 
grant  of  administration  to  durante  minoritatc,  418,  n.  (s). 
grant  of  administration  to  durante  absentia,  435. 
appointed  executor, 

effect  of  appointment,  1179 — 11S2. 
by  one  of  several  debtors,  1181. 
creditor  sole  executor,  1180. 

one  of  several  executors,  1181. 
action   by  creditor   administrator,    for   his   own   debt,    against 

executor  de  son  tort,  1181. 
if  he.  renounce  he  may  sue  his  co-executor,  235,  827,  1181. 
legacies    to   creditors  who   have    compounded   with    testator    have    no 

preference  in  abatement  to  other  legacies,  1219. 
bequest  to,  duty  on,  1491—1493. 

whether  it  abates  by  death  of  creditor,  1073. 
power  of  executor  to  prefer,  881,  1811,  n.  (»:),  1850,  n.  (t). 
how  controlled,  882,  883. 
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CREDITOR— continued. 

his  right  to  make  a  legatee  refund,  1313.     See  also  1205. 
right  of,  against  administrator  durante  minoritate,  425 
priority  of  creditor  to  all  legatees,  ]  202,  et  seq. 
as  to  voluntary  debts,  869,  1202. 
as  to  contingent  debts,  1203,  et  seq. 

when  a  legatee  must  give  security  against,  1205 

^l^^n^V2^  23V1Ct'  C'  35'  S'  ^  ^  t0  COntiDSent  labilities, 

as  to  debts  of  which  the  executor  has  no  notice,  1205   et  seq 

after  notice  to  send  in  claims,  executor  not  to  be  liable  for  debts 

^r99Sxn.Sv01\°f  ^  aSSlS  °f  Whicl1  he  had  not  the11  notice, 
srat.  22  &  23  Vict.  c.  35,  s.  29,  1206. 

how  far  it  may  be  barred  in  a  suit  for  administration  of  assets,  1208- 
-1-10.     bee  18/  /. 
he  may  prove  his  debt  as  long  as  there  is  a  fund  in  court,  &c, 

case  where  some  legatees  have  received  their  legacies   and 
some  not,  1209.  °         ' 

priorities  of,  settled  by  lex  fori,  1531 

W,i°2otS8,  m  (SCS,CS  C°mplaia  °f  *  deficie-y-  the  assets, 

property  assigned  in  fraud  of,  1545. 

remedies  in  equity  for,  1877,  et  seq.     See  Administration,  Remedies 

ot  deceased  partner,  rights  of,  1619,  et  seq. 

of  executor  carrying  on  testator's  trade,  and  of  testator,  their  rhrhts 
respectively,  1681—1690,  1900—1902.  ° 

for  his  own  demand,  1877. 

sui"Lon   bellalf   ot'  himself  and  the  other  creditors,   1S77    1907 

entitled  to  costs,  1907. 
payment  by  executor  after  decree,  882 

creditors  paid  in  part  before,  shall  receive  no  more  until  the  others 
are  paid  proportionably,  883.  outers 

bUsVpaMki883,an(:0("1).t  eXeCUt°r  ***  *****  ™  pkcC  °f  Creditor 
mny^obtain  an  order  for  the  administration  of  the  estate,   1904,   1907, 

procedure  as  to,  1904,  1905. 

only  bound  by  order  for  general  administration,  1811 
may  proceed  by  originating  summons,  1806   1904 
uncorroborated  claim  bv,  1658,  1659    190° 

Mttd°5Sot  SSf  by'  WherC   "^^  *   ^   administered   shall    not 
CREMATION, 

legal  method  of  disposing  of  corpse,  835,  n.  (a),  1678   n   (s) 

"tkTlT  Cntitled  t0   eXPeDSeS  °f  thUS   ^^'835,  n.   («), 

CRIMINAL.     See  Felon,  Traitor. 

CROPS,  GROWING.     See  Emblements,  and  p   1051 
when  within  Bills  of  Sale  Acts,  623,  n.  (h). 

CROWN, 

debts  due  to, 

their  precedence,  854. 

what  sort  of  debts,  855. 

by  simple  contract,  855,  875. 

whether  debts  having  precedence  by  statute  are  to  be  preferred 
to  Crown  debts,  858.  IJieierreu 

eX8C9U3!°n.(rty  f°r  tGStat0r  t0'  ^^^  d6bt  haS  C,'°Wn'S  Priority. 
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CROWN — continued. 

ancient  jewels  of,  heirlooms,  634. 

ancient  right  of,  to  administration  to  intestates,  339.  _ 

right  of,  to  personalty  of  person  dying  intestate  without  next  of  kin, 

369—372. 
right  of  to  moiety  where  such  person  dies  leaving  a  widow  only,  3/0. 

except  where  affected  by  Intestates  Estates  Act,  1890... 370,  n.  (/). 
how  administration  granted  to,  371,  372. 

presents  to  benefices  vacant  at  death  of  bishop  where  advowson  part  of 
temporalities,  594. 

CUM  ULATI VE  LEGACIES, 

doctrine  of,  1155,  ct  seq.     See  also  145,  as  to  legacies  in  codicils, 
where  there  is  no  internal  evidence  of  intention,  1156. 
where  there  is  internal  evidence  of  intention,  1157. 
parol  evidence  of  testator's  intention,  1150 — 1161. 
when  a  codicil  giving  a  substituted  legacy  shall  be  considered  as  revoking 
a  former  codicil,  145. 

(TRKENCY, 

m  what  legacies  to  be  paid,  1296,  ct  seq. 

CUSTOMS, 

of  London  and  York,  distribution  under,  1354,  1403. 

"  CY-PEES," 

performance  of  condition,  1132,  n.  (u). 

cases  where  charitable  intent  executed,  903,  924. 


D. 

DAMAGES, 

recovered  against  executors  for  injuries  by  deceased  to  the  property  of 
another,  in  what  order  payable,  876. 

for  dilapidations  against  the  executors  of  a  late  incumbent  of  a  bene- 
•fice,  876,  877. 

DE  RATIONABILI  PARTE  BONOEIW, 
writ  of, 

lay  at  common  law  for  a  wife  and  children  to  recover  their  thirds  of 

the  personalty  against  the  executors  of  the  husband,  2.1 
form  of  writ,  ibid. 

sons  and  daughters  might  join  in  the  writ  as  "pucri,"  2,  n.  (c). 
controversy  whether  this  was  the  general  law,  or  only  prevailing  by 
custom  in  particular  places,  2. 

DEAD  150DY, 

no  property  in,  835,  n.  (a). 

executors  have  right  to  possession  of,  835,  n.  (a). 

are  responsible  for  burial  of,  835,  n.  (a). 
direction  by  will  as  to  disposal  of,  not  enforceable,  S35,  n.  (a). 
cremation  of,  legal,  835,  n.  (a). 
executors  have  property  in  cottin  and  shroud,  635. 

DEAF, 

capacity  of,  to  make  a  will,  12,  13. 

DEAF  AND  DUMB, 

capacity  of  to  make  a  will,  12,  13. 
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DEATH, 

action  by  executor  against  person  who  caused  the  death  of  the  testator, 

703,  et  seq. 
of  plaintiff,    consequences  of,  774,  et  seq.     See  Abatement,    Execution, 
Revivor. 

between  verdict  and  judgment,  774,  778,  779. 

entry  of  judgment,  nunc  pro  tunc,  779. 
after  final  judgment,  780,  1797. 
after  judgment  and  before  execution,  778,  779. 
of  defendant.     See  Abatement,  Execution,  Revivor. 
between  verdict  and  judgment,  774. 
after  final  judgment,  780,  1869. 
in  execution,  1868,  1869.     See  780. 
of  two  persons  by  shipwreck  or  other  common  cause  ;  which  is  to  be 

taken  to  survive,  351,  402,  742.     See  also  1072,  ibid.  n.  (aj),  1136. 
of  testator,  when  presumed,  264,  n.  (s). 
evidence  of,  1803. 
of  legatee,  265,  n.  (s),  1284. 
when  it  operates  as  revocation  of  continuing  guarantee,  1660. 
authority  of  attorney  determined  by  death  of  client,  783. 
"  In  case  of  the  death  "  of  a  legatee,  meaning  of  this  expression,  1125. 
death  coupled  with  a  contingency,  1126,  n.  (q). 

of  testator  will  speaks  from,  as  to  property  comprised  in,  4,  175,  et  seq. 
940,  1193. 

I )  E  B  EXT  l"  1 1 E  STOC  K.     See  Ra  ilway  Debentures,  Sh  <       , 
nor  within  Mortmain  Acts,  910,  911. 
what  words  in  Will  will  pass,  1056,  1187,  n.  (x).     See  Ademption. 

DEBT, 

charge  of  on  realty,  573,  et  seq.     See  Estate,  quantity  in  possession. 

may  be  deducted  from  the  affidavit  of  account  for  probate  duty  where 

deceased  domiciled  in  United  Kingdom,  513,  514,  836,  n.  (b). 
payment  of  debts  by  executor  or  administrator,  851,  et  seq. 
when  he  be:omes  liable  for  them,  1877. 
all   debts  must  be   paid    before   any  legacies,    1202,    et  seq.     See 

Creditor. 
contingent  debts,  871—875,  1203,  et  seq. 

legatee  must  give  security  against,  1204. 
payment  of,  as  between  capital  and  income,  1246,  n.  (/). 
debts  of  which  executor  has  no  notice,  879,  et  seq.,  1205,  1693,  1694. 
executor  not  liable  for  debts  after  distribution  of  assets  of  which  he  had 

not  then  notice.     Stat.  22  &  23  Vict.  c.  35,  s.  29,  1206. 
voluntary  debts.  869,  1202. 
priority  of  debts  among  themselves,  852,  et  seq. 
with  respect  to  foreign  assets,  852 — 854. 
funeral  expenses,  850. 
expenses  of  probate,  &c,  850. 
costs  of  administration  suit,  S50,  851. 
debts  due  to  the  crown,  854 — 856,  893,  n.  (t). 
solicitor's  lien,  854. 
debts  to  which  priority  is  given  by  statutes,  856 — 858. 

to  commissioners  of  stamps  where  credit  has  been  given  for  the 

duty  on  probate  or  letters  of  administration,  855,  856. 
to  the  parish  by  overseer,  856. 
to  a  friendly  society  from  its  officers,  856,  857. 
to  paving  commissioners,  857. 
regimental  debts,  857. 

whether  these  debts  have  precedence  of  the  crown,  858. 
certain  bankruptcy  rules  as  to  payment  of,  to  prevail  in  the  adminis- 
tration by  the  court  of  an  insufficient  estate,  858,  892,  n.  (?>i). 
all  bankruptcy  rules  as  to  not  imported,  858,  n.  (p). 
insolvent  estate  of  deceased  debtor  may  be  administered  in  Bank- 
ruptcy on  petition  of  creditor,  859,  n.  (p). 
W.E. VOL.    II.  4   B 
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DEBT— continued.  . 

iirioritv  of  debts  among  themselves— continued. 

debts  of  record,  859—868,  1614. 
judgments,  859. 

what  sort  of  judgment,  859,  860. 

registration  of  judgments,  862,  863. 

judgments  not  registered  to  have  no  priority,  862. 

when  judgments  as  against  heirs  and  executors  must 

be  re-registered.  862,  863. 
effect  of  not  registering,  862. 
they  have  no  precedence  among  themselves,  864. 
decrees  in  equity,  864.     See  Decrees. 

what  sort  of  decrees,  864. 
recognizances,  865. 
securities  by  statute,  865. 
now  obsolete,  866. 
statute  merchant,  866. 
statute  staple,  866. 

recognizance  in  nature  of  statute  staple,  867. 
statute  void  for  want  of  formalities,  868. 
joint  and  several  statute,  868. 

statute  for  money  at  a  future  day,  868,  871. 
debts  by  specialty,  869 — 875. 
rent,  869.     See  Rent. 
what  is  a  specialty  debt.  869. 
priority  over  simple  contract  debts  abolished  in  case  of  persons 

dying  after  December  31st,  1869.. .869. 
voluntary  bond  or  covenant,  869,  870. 
bond  usurious,  or  ex  turpi  causd,  871. 
future  and  contingent  debts,  871 — 875. 

cannot  generally  be  paid  till  contingency  arise,  871. 

in  case  of  insolvent  estates  semble  creditors  may  now  value 

their  debts  and  prove  at  once,  872. 
as  to  payment  of  legacies  notwithstanding,  1202,  ct  seq. 
quocre  whether  an  annuity  a  contingent  debt  since  Appor- 
tionment Act,  873,  n.  (k). 
by  simple  contract,  875—878,  893,  n.  [£). 
due  to  the  king,  855,  875. 

due  to  servants,  clerks,  workmen,  875,  ibid. .  n.  (]>). 
damages  recovered  against  executor  for  injuries  done  by  testator 

to  the  property  of  a  third  party  payable  as,  876. 
party  injured   by  devastavit  is   a  simple   contract   creditor   ot 

executor,  1897. 
dilapidations  hy  late  incumbent  of  benefice,  876,  877. 
with  respect  to  payments  by  an  executor  dc  son  tort,  877,  878.     See 

Executor  dc  son  tort. 
an  executor  may  voluntarily  pay  an  inferior  debt  without  notice  of  a 

superior,  879. 
he  may  plead  a  judgment  for  an  inferior  debt  without  notice,  879. 
what  is  notice  to  bind  him,  880. 

docketing  or  registration  of  judgments,  881,  862,  ct  seq. 

unregistered  judgments  rank  as  simple  contract  debts, 

862,  881. 
notice    of    unregistered   judgment    will    not    give    it 

preference,  881. 
with  respect  to  other  debts  there  must  be  actual  notice, 
881. 
executor's  power  of  preference  among  creditors  of  equal  degree,  882. 
how  controlled  by  proceedings  at  law,  or  in  equity,  882. 

he  can  make  voluntary  payments  after  action  commenced,  8S2. 
he  cannot  pay  in  preference  after  a  decree  to  account,  or  after 
judgment,  883. 

but  he  may  stand  in  the  place  of  the  creditors  he  has  paid, 
883,  n.  {b). 
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DEBT — continued. 

executor's  power  of  preference  among  creditors  of  equal  degree — continued. 
how  controlled  by  proceedings  at  law,  or  in  equity- — continued. 

a  creditor  partly  paid  by  an  executor,  will  receive  no  further 
payment  from  the  court  until  other  creditors  have  been  paid 
proportionally,  883. 
executor's  retainer  for  his  own  debt,  884,  et  scq.     See  Retainer. 
what  passes  by  a  bequest  of  "  debts,"  1062,  ct  scq. 
satisfaction  of,  by  legacy,  1162,  et  scq.  12S7. 
release  of,  by  legacy,  1170,  ct  scq. 
effect  of  appointing  debtor  executor.  1175,  ct  seq. 
at  common  law,  1176. 
in  equity,  1178,  1179,  n.  (b). 
rule  in  equity  will  now  prevail,  1176. 
•effect  of  committing  administration  to  debtor,  1177. 
effect  of  appointing  creditor  executor,  1179,  el  seq. 
where  creditor  is  sole  executor,  1180. 

where  one  of  several  debtors  has  made  the  creditor  executor,  1181. 
where  a  creditor  is  one  of  several  executors,  1181. 
action  by  creditor  administrator  for  his  own  debt  against  executor  de 
son  tori,  1181. 
bequest  of,  by  creditor  to  debtor, 

lapses  by  death  of  debtor  before  testator's,  1073. 
is  a  mere  legacy  and  the  debt  is  assets,  1171. 

recital  of  debt  due  from  legatee  evidence  against  him,  1171.     See 
939,  1068,  1069. 
legacy  of,  1062,  et  seq. 

when  specific,  1029—1031. 
when  adeemed,  1184—1186. 

Action  of,  for  executor, 

lies  in  respect  of  debts  due  to  deceased,  695. 
in  respect  of  arrears  of  rent,  727,  728. 

Action  of,  against  executor, 

did  not  formerly  lie  upon  simple  contract,  182S. 

hut  now  by  3  &  4  Will.  IV.,  c.  42,  s.  13,  such  action  may  he 

maintained  against  an  executor  or  administrator,  1828. 
for  rent,  1674.     See  Rent. 

when  to  be  brought  in  the  dclinet,  and  when  in  the  debet  and 
detinet,  1674,  ct  scq.     See  Rent. 

Imprisonment  for,  abolished  by  "Debtors  Act,  1869,"  1934.     See  Xc 
Exeat  Reyno. 

DEBTS, 

"  all  my  just  debts,"  meaning  of,  15S4. 
what  passes  by  bequest  of,  1062,  ct  seq. 

DECEIT, 

action  for,  does  not  survive  to  executor,  697,  700. 
nor  against  him,  1600,  ibid.,  n.  (k). 

DECLARATION.     See  Remedies. 

DECREE.     See  Remedies. 
in  equity, 

against  testator, 

ranks  in  order  of  payment  with  a  judgment  at  law,  864. 

the  executor  formerly  could  not  plead  it  at  law,  hut  must  have 

had  an  injunction,  864. 
what  sort  of  decree  entitled  to  this  precedence,  864. 
against  executor, 

must  be  paid  before  judgment  subsequently  obtained,  882. 

4  b  2 
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DECREE— continued. 
in  equity — continued. 

against  executor— continued. 

effect  of,  in  controlling  executor  s  preference,  883. 

creditor  partly  paid  by  executor  will  not  be  further  paid 
by  court  until  all  the  other  creditors  have  been  paid 
proportionably,  883. 
for  an  account,  &c.  in  a  creditor's  suit, 

executor  cannot  pay  in  preference  after,  883. 
for  administration,  .    , 

injunction  after  to  restrain  creditor  proceeding  on  a  judg- 
ment, 1802,  1803.  . 
cannot  be  made  in  absence  of  personal  representative,  191-j- 

DEED-POLL,  ... 

properly  executed  and  attested  may  operate  as  a  will,  «4,  n.  (0). 

DEEDS, 

belonging  to  inheritance  do  not  pass  to  executor,  b3o. 

nor  the  box  in  which  they  are  kept,  636. 
right  of  executor  to  possession  of,  795. 
power  of  executor  to  take  out  of  chest  in  house  of  heir,  796. 

DEER, 

when  they  pass  to  the  executor,  618,  ibid.,  n.  (i). 

in  an  inclosed  ground,  may  be  distrained  for  rent,  618,  n.  (i). 

DEFAULTING  EXECUTOR.     See  Devastavit,  Remedies. 
when  entitled  to  costs,  193S. 

DEFENCES.     See  Picas. 

DELEGATES.     See  Appeal. 

appeal  to,  formerly,  488. 

practice  as  to  appointment  of,  488,  n.  (e). 

DELIRIUM.     See  Lunatic,  Insanity,  Drunkenness. 
what  it  is,  23. 

distinction  between,  and  insanity,  as  to  proof  of  lucid  interval,  23. 

1  >EM<  >NSTRATIVE  LEGACIES, 
what  they  are,  1021. 
instances  of,  1031,  1032. 
ademption  of,  1021,  1183. 
abatement  of,  1021,  1224. 

DEMURRER, 

objections  formerly  raiseable  by,  can  now  be  raised  on  pleadings,  1835, 
n.  {h). 

DEPOSIT, 

of  wills,  place  of,  262,  264,  324. 

DESCENDANTS, 

who  entitled  under  description  of,  976,  977. 

when  they  take  per  capita,  and  when  per  stirpes,  1384,  n.  (a). 

DESCRIPTION, 

of  legatee,  940,  el  seq.     See  Legatee. 
of  legacies,  1040,  et  seq.     See  Legacy. 
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DESTRUCTION  OF  WILL, 

remedy  against  executor  for,  259. 

DETINUE, 
action  of. 

lies  for  executor  if  goods  are  taken  from  testator,  696. 
lies  against  executor  if  goods  taken  by  testator  continue  in  Ills  hands, 
1602. 

DEVASTAVIT.     See  Accounts,  Allowances,  Assets. 
definition  of,  1690. 
instances  of, 

by  direct  acts  of  abuse,  1692. 

by  delivering  a  sealed  packet  unopened,  329. 

by  mal-administration,  1692. 

under  expenses  of  funeral,  836,  rt  scq. 
payment  of  debts  out  of  legal  order,  1692,  1693. 

not  without  notice,  1693. 
assent  to  legacy,  when   fund  insufficient  for  creditors,    1202, 
etscq.,  1692,  1693. 
quaere,  if  without  notice,  1205,  etseq.,  1693. 
how  executor  may  protect  himself,  1693,  1694. 
not  preserving  a  term  for  years,  1694. 
in  trust  to  attend  inheritance,  1694. 
compounding  or  releasing  debts  no  devastavit  by  Conveyancing  Act, 

1881. ..1695. 
semble  tins  does  not  affect  an  administrator,  1694,  1695. 
old  law  applicable  to  administrator,  1696 — 1698. 
by  unnecessary  payments,  1698. 

how  executor  making,  should  sue  to  recover,  766. 
of  joint  bond,  1699. 
of  void  bond,  1699. 

executor  not  bound  to  plead  statute  of  limitations,  1699,  1700. 
unless  order  for  administration  or  its  equivalent  has  been 
made,  1700,  ibid.,  n.  (<•)• 
by  negligence,  1701. 

in  not  selling  assets,  1701. 

in  not  investing  assets,  1255. 

in  not  assigning  an  onerous  lease,  1631,  n.  (/). 

in  not  paying  debts  carrying  interest,  1701. 

he  may  pay  simple  contract  debts  before  specialty  bearing 
interest,  if  assets  sufficient,  1702. 
in  not  getting  debts  in,  1702. 

enabling  creditor  to  plead  statute  of  limitations,  1702. 
in  not  bringing  actions,  1702,  1703. 
by  loss  of  assets,  1703.      Stat.  22  &  23  Vict.  c.  35,  s.  31,  1836.     See 
also,  1534—1537. 

old  rule  at  law,  1704. 

in  equity,  1704. 

modern  ride,  wilful  default  must  be  charged,  1705. 

loss  by  theft  or  casualty,  1704. 

by  invalid  security.  1705 — 1707. 

where  the  will  directs  the  investment  of  the  estate  in 
real  or  personal  securities,  1708. 
by  fall  of  stocks,  1709. 

by  continuing  trade  of  testator,  1682,  ct  scq. 
by  not  investing  in  the  proper  stock,  1709. 

investments  authorized,  1710 — 1714. 
by  retaining  in  hand,  or  by  investing  on  a  deficient  security 

1716,  1717- 
by  loan  to  co-executors,  1708. 
by  not  calling  in  money  on  security,  1717,  1718. 
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DEVASTAVIT— continued. 

instances  of — continued. 

by  loss  of  assets—  continued. 

loss  by  theft  or  casualty — continued. 

by  failure  of  banker,  agent  or  solicitor,  1719—1723.     See 

1725,  1726,  1731. 
general  result  of  all  the  authorities  as  to  the  loss  of  assets, 

1723,  1724. 
provision  of  Conveyancing  Act,  1881,  as  to  receipt  of  pur- 
chase-money by  solicitor,  1725. 
executor  may  appoint  solicitor  to  receive  and  give  discharge 
for  money  under  Trustee  Act,  1888. ..1725. 

or  a  banker  or  solicitor  to  receive  proceeds  of  policy  of 
assurance,  1726. 
in  what  cases  an  executor  is  liable  for  the  devastavit  of  his  co-executor, 
1726,  ct  seq. 
executor  liable  for  acts  of   co-executor  as  for  those  of  a  stranger 

intrusted  by  him,  1728. 
executor  trustee  who  stands  by  and  sees  breach  of  trust  committed 
by  co-trustee,  1734. 

not  protected  by  the  usual  indemnity  clause,  1734,  1735. 
every  trust  instrument  to   be  deemed  to  contain  clauses   for   the 
indemnity  as  to  loss  of  assets   and  reimbursement  of  trustees, 
stat.  22  &  23  Vict.  c.  35,  s.  31,  1735. 
executor  joining  in  a  receipt  with  co-executor,  1735,  1739. 
executor  renouncing  after  an  act  of  administration,  1736 — 1738. 
executor  who  has  proved,  but  who  declines  to  act,  1738. 
when  a  devastavit  is  released  by  concurrence  or  acquiescence,  1739. 
breach  of  trust  committed  at  instigation  of  cestui  que  /rust,  1740. 
distinction  between  creditors  and  legatees  as  to  liability  of  executor,  1740. 
creditor  who  misleads  an  executor  cannot  complain  of  insufficiency  of 

assets,  1206,  ibid.,  n.  (z),  1858.  1859. 
of  feme  covert  executrix,  1741,  ct  seq. 

law  since  Married  Women's  Property  Act,  1741,  1742. 

wife  alone  liable  unless  husband  intermeddles,  1711. 
law  before  Married  Women's  Property  Act,  1742,  1743. 

husband  liable  for  devastavit  before  marriage  as  well  as  after 
while  coverture  lasted,  1742. 
his  liability  alter  determination  of  coverture  for  assets  come 

to  his  hands,  1743. 
his  estate  liable  after  his  death,  1743. 
where  a  payment  by  executor  amounts  to,  he  may  sue  to  recover  it  back 

in  his  representative  character,  766. 
executor  of  executor,  1872. 

not  liable  for,  at  common  law,  1601,  1872. 
stat.  30  Car.  II.  c.  7,  1601,  1872. 
party  injured  by,  is  a  simple  contract  creditor  of  executor,  1897. 
is  a  debt  by  executor  due  from  the  time  of  committing,  and  not  from 

decree  for  payment,  1898. 
as  to  abatement  of  legacies,  where  the  estate  becomes  insufficient  by  the 

devastavit  of  the  executor,  1215,  ct  seq. 
remedy  for,  in  equity,  1896,  ct  seq.     See  Remedies. 
what  is  a  conversion  by  the  executor,  1896. 
following  assets,  1897. 
in  case  of  a  bankrupt  executor,  1898. 
retainer  for,  by  co-executor,  1171,  n.  (i). 
remedy  for,  against  executor  of  executor,  1872. 

debt  on  a  judgment  against  first  executor  suggesting  a  devastavit, 
1866,  1872. 
scire  fieri  inquiry  as  to,  by  sheriff,  1863,  1864. 

what  is  a  good  finding  of  a  devastavit  in  his  return,  1864. 
effect  of  lapse  of  time  on,  in  equity.  1922,  n.  in),  ct  seq.    See  1206,  n.  (z), 
1210,  n.  (/i). 
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DEVASTAVIT— continued. 

question  of,  may  be  tried  in  a  suit  within  the  jurisdiction  of  the  County 
Court,  1831,  n.  (?i). 

Action  of  debt  suggesting, 

upon  judgment  against  executor,  1865. 

its  nature,  1865. 
when  brought,  1866. 
form  of,  1866. 
pleas  in,  1866. 

executor  cannot  plead  plenc  administravit,  1S66. 
evidence  in,  1867. 
judgment  in,  1867. 
how  to  be  brought  by  executor  of  him  who  obtained  judgment, 

1868,  1869. 
against  executor  of  executor,  1867. 
against  husband  of  executrix,  1741,  et  scq. 
upon  judgment  of  execution,  1869. 
not  on  judgment  against  testator,  1868. 

remedy  on  judgment  against  testator,  186S. 

DEVISE.     See  Will. 

general,  what  it  includes,  929,  n.  (d).     See  Wills  Act,  s.  26.     Preface. 
when  vested  or  contingent,  1112,  n.  (y). 

DEVISEE, 

when  entitled  to  be  exonerated  by  the  executor,  1561,  ct  scq.     See  Krone- 

ration. 
his  right  of  retainer,  888,  n.  (./•),  890,  n.  (z). 

remedy  against  real  assets  in  hands  of,  1  "Wm.  IV.  c.  47,  1554,  et  scq. 
suit  in  County  Court  by,  where  estate  does  not  exceed  500/.,  1954. 
may  proceed  by  originating  summons,  1806. 

DILAPIDATIONS, 

damages  for,  against  the  representatives  of  the  late  incumbent,  in  what 

order  payable,  876,  877. 
provisions   of  Ecclesiastical  Dilapidations  Act,   1871,   as  to,   876,  877, 

1611. 
what  are  dilapidations,  1609,  1610. 
action  for,  against  executor  of  rector  at  common  law,  1609—1611. 

to  what  extent  he  is  liable,  1612. 
liability  of  executor  for  under  the  Ecclesiastical  Dilapidations  Act,  1871... 

877,  1611,  n.  (h). 
of  mansion  house, 

executor  of  tenant  for  life  without  impeachment  of  waste  not  liable 
for,  in  equity,  1607. 

DISABILITIES, 

of  testators,  9,  et  seq.     See  Will,  who  is  capable  of  making. 

DISCLAIMER.     See  Renunciation. 

of  trusts  cannot  be  made  by  executor  who  takes  probate,  1691. 

DISCOVERY, 

actions  for,  may  be  brought  against  executor  before  probate,  257. 
very  rare  since  Judicature  Act,  257,  n.  (x). 

DISCRETION, 

of  trustees  or  executors  where  the  court  will  interfere  with,  1899,  1900. 
not  interfered  with  by  issue  of  originating  summons,  1899. 

DISTRESS, 

remedy  against  executors  by,  1872. 

by  heir  of  cattle  of  executor  damage  feasant,  849. 
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DISTRESS— continued. 

executor's  power  to  distrain,  796— 801. 

accrues  from  the  death  of  testator  before  probate,  551,  552. 
executor  of  a  lessee  for  years  who  underlets,  796,  797. 
executor  of  a  man  seised  of  rent, 

could  not  distrain  at  common  law  for  rent  incurred  in  testator  s 

life,  727,  797. 
stat.  38  Hen.  VIII.  c.  37,  727,  728,  797—800. 

executors   may  have  action  and  distrain  for  rent  due  to 

testator  iu  his  life,  797. 
distress  for  a  rent  the  estate  whereof  depends  upon  another's 

life,  being  dead,  797. 
construction  of  the  statute,  798,  ct  scq. 

whether  it  extends  to  executors  of  a  man  seised  in  fee 

demised  for  years,  800. 
it  applies  only  to  cases  in    which  the  testator  might 

have  distrained,  798. 
in  whose  hands  the  land  must  be,  798. 
what  manner  of  rents  are  within  it,  798. 
issuing  out  of  copyhold.  799,  n.  (s). 
executors  of  landlord  may  distrain  on  laud  demised  for  any 
term,  or  at  will,  as  landlord  himself  might,  800. 
stat.  3  &  4  Wm.  IV.  c.  42,  800. 
executors  may  join  in  distraining  or  distrain  alone,  800. 
executor  of  administrator  who  has  underlet  cannot  distrain, 
800,  801. 

DISTRIBUTION, 

period  of  in  gifts  to  a  class,  941,  ct  scq. 
Under  the  statute  22  k  23  Car.  II.  c.  10,  1352,  et  scq. 
origin  and  object  of  statute,  1352,  1353. 
provisions  of,  1353 — 1356. 
construction  of,  355. 
no  suit  for,  to  be  entertained  in  Probate  Court,  1952. 
if  a  person  entitled  die  within  the  year,  his  executor  may  claim,  1401, 

1402. 
effect  of  agreement  as  to  distributive  share,  1356. 

no  action  at  law  lies  for  it,  1828. 
estate  of  an  intestate  bastard,  or  person  without  kin.  13S5. 
persons  taking  under  take  as  tenants  in  common,  983,  n.  (c). 
rights  of  husband,  1357.     See  983,  n.  (c). 

paramount  to  22  &  23  Car.  II.  c.  10,  983,  n.  (e). 

stat.  29  Car.  II.  c.  3,  s.  25,  1357. 

rights  of  husband's  representative,  if  he  dies  without  takiDg 

administration,  1358. 
or  without  having  fully  administered,  1358. 
rights  of  widow,  1359—1366.     See  983,  n.  (e). 
when  barred  by  settlement,  1360. 

by  provision  by  will,  in  lieu  of  thirds,  1361. 
when  she  cannot  claim  both  her  distributive  share,  and  money 
due  under  a  covenant  for  her  provision,  1362. 
when  she  may  claim  both,  1363 — 1366. 
provisions  of  Intestates  Estates  Act,  1S90,  where  intestate  leaves 

no  issue,  1359. 
in  such  case  widow  takes  £500  or  the  whole  estate  if  less,  1359. 
how  such  sum  to  be  borne  and  raised,  1360. 
rights  of  children,  1366 — 1377. 

their  "representatives,"  1366. 

1.  where  none  of  intestate's  children  are  dead,  1367. 

2.  where  all  the  intestate's  children  are  dead,  leaving  children, 

1367,  1368,  n.  (c). 

3.  where   some   of    the   intestate's  children  are  dead,    leaving 

children,  1368. 
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Under  the  statute  22  &  23  Car.  II.  c.  10— conhnuea. 
rights  of  children — continued. 
half-blood,  1367. 
posthumous  child,  1367. 
an  only  child,  1367. 
advancement,  1369 — 1377.  . 

operates   only  in  distribution  'of  the  estates  of  intestate 

fathers,  1370. 
does  not  operate  in  cases  of  quasi  intestacy,  1370. 
children   of  deceased  child  must  bring   in   their  father's 

advancement,  1370,  1371. 
a  child  shall  bring  in  his  advancement  among  the  other 

children  only,  and  not  for  the  widow,  1371. 
advancement  by  settlement  of  land,  1371. 

what  land'is  within  the  statute,  1371,  1372. 
advancement  out  of  personal  estate,  1372 — 1377. 
what  is  considered  so,  1373 — 1375. 
what  is  not,  1375 — 1377. 
rights  of  next  of  kin,  1377,  ct  seq.     See  also  983,  et  scq. 
wlio  are  next  of  kin,  1377.     See  also  355,  et  scq. 
right  of  the  father,  1377. 
right  of  the  mother,  1378. 

brothers  and  sisters  shall  share  with  her,  1373. 
although  the  intestate  left  a  widow,  ibid. 
if  no  brothers  are  alive  of  intestate,  nephews,  &c,  shall 

share  with  their  grandmother,  1379. 
the  representatives  of  brothers  and  sisters  beyond  their 

children,  shall  not  share,  1379. 
brothers  and  sisters  of  the  half-blood  shall  share  with 

her,  1380. 
when  she  shall  take  the  whole,  1380. 
mother-in-law  or  step-mother  have  no  right,  1380. 
right  of  brothers  and  sisters,  1381. 

preferred  to  grandfather,  &c,  1381. 
grandfather  preferred  to  uncle,  1382. 
great  grandfather  shall  share  with  uncle,  1382. 
grandfather  by  mother's  side,  1382. 
uncles  and  nephews,  1382. 
half-blood,  1382. 

posthumous,  1383. 
relatives  by  marriage  not  entitled,  1383. 

no  representation  among  collaterals  after  brothers'  and  sisters' 
children,  1383. 

i.e.  brothers  and  sisters  of  the  intestate,  1383. 

when  they  take  per  capita,  1384,  ibid.,  n.  (a). 
when^w  stirpes,  1384,  ibid.,  n.  (a). 
Of  the  effects  of  ax  intestate  domiciled  abroad,  1387 — 1401. 
it  shall  be  according  to  the  law  of  the  country  of  domicil,  1387. 
rules  for  ascertaining  the  domicil,  1392 — 1401. 

UXDER   THE   CUSTOMS    OF    LOXDOX    AXD  YORK, 

saved  by  the  statute  of  distributions,  1354,  1403. 

customs  of  London  and  York  abolished  as  to  the  estates  of  persons 

who  have  died  on  or  after  Jan.  1,  1S57,  stat.  19  &  20  Vict.  c.  94, 

1403. 

old  law  as  to,  1404. 

DISTRICT  REGISTRIES.     See  Court  of  Probate. 
of  Probate  Division,  266,  et  seq. 

DIVESTING.     See  Lapsed  Legacies— Conditional  Legacies. 
of  a  vested  share  in  distribution,  948,  949. 
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DIVIDENDS, 

of  stock,  not  apportionable  at  common  law,  /28. 

case  of  tenant  for  life  of,  dying  on  the  day  they  become  due,  /28. 
now  apportionable  by  Apportionment  Act,  729. 
•what  included  in,  in  this  act,  731. 
bequest  of,  passes  the  principal,  1058. 

DIVORCE, 

when  husband  loses  right  of  administration  to  wife  by,  349,^  n.  (m). 
when  widow  loses  right  of  administration  to  husband  by,  354,  355. 

DOCKETING, 

of  judgments,  862,  881.     See  Judgments. 

DOCUMENTS, 

production  of  in  administration  action,  1887.     See  Production. 

DOGS, 

pass  to  executor,  617,  ibid.,  n.  (b). 

DOMESTIC  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,  1698,  n.  (p),  1759,  n.  (j;). 

"DOMESTIC  USE  AND  ENJOYMENT," 

articles  of,  what  they  include,  1050,  n.  (,»•). 

DOMICIL.     See  Foi-eigncr,  Alien. 
definition  of,  1392,  n.  {y). 
country  of, 

the  law  there  shall  regulate  the  validity  of  wills  proved  here,  302,  et  St  </. 
and  also  the  construction,  940,  959.     See  also  307,  ibid.,  n.  (/). 
so  as  to  title  to  letters  of  administration,  365,  366. 
so  as  to  distribution  of  the  effects,  852,  ct  scq.,  1387,  et  seq., 

1527,  ct  seq. 
so  as  to  exoneration  of  real  estate,  1562,  n.  (/•). 
but  not  as  to  descent  of  real  estate,  1388,  n.  (/). 
but  administration  of  the  estate  must  be  where  possession  taken, 

1389,  et  seq.     See  1525,  ct  seq. 
decision  of  Court  of  domicil  binding  on  Court  of  this  countrv, 

1391, 1392. 
status  of  child  depends  on  status  of  putative  father,  1397,  n.  (/<). 

See  1383,  n.  (/),  959. 
how  the  law  of  the  foreign  country  is  to  be  certified,  366,  n.  (k). 
how  far  a  British  subject  can  select  a  foreign  domicil  in  derogation  of  his 

British,  1399. 
of  deceased,  its  effect  on  the  liability  of  his  estate  to  legacy  duty,  1496, 

1501—1503. 
rides  for  ascertaining  the  domicil,  1392,  et  seq. 
distinction  between  domicils  of  choice  and  of  origin,  1396,  n.  (/). 
Anglo-Indian,  what  it  is,  1397,  ibid.,  n.  (A),  1399. 
Anglo-Egyptian  no  such  thing,  1398,  n.  (A).     See  305,  n.  (d). 

nor  Anglo-Chinese,  1398,  n.  (A), 
law  of  the  country  of  domicil  will  not  prevail  against  a  will,  made  under  a 

power,  of  property  situate  in  this  country,  308. 
what  is  meant  by  "the  law  of  the  country  of  domicil,"  304,  1387,  n.  (c). 
law  of,  as  affecting  wills  changed  by  stat.  24  &  25  Vict.  c.  114,  308. 

wills  made  by  British  subjects  abroad  to  be  admitted  if  made  accord- 
ing to  law  of  the  place,   or  where  testator  was  domiciled  or  had 
domicile  of  origin,  309. 
also  wills  made  by  British  subjects  in  this  kingdom,  if  made  accord- 
ing to  local  law,  309. 
change  of,  not  to  invalidate  will,  309. 
law  as  to  such  wills  before  Aug.  6,  1861. ..303. 

when  will  of  British  subject  domiciled  abroad  may  be  invalid  since 
Aug.  6,  1861,  304,  n.  (y). 
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DOMICIL— continued. 

may  be  defined  by  order  in  council  pursuant  to  stat.  23  &  24  Yict.  c.  121, 

1400. 
arises  from  connection  with  locality  not  from  society,  305,  n.  J^d). 
foreign  court  will  grant  ancillary  probate  where  necessar"  to  recover 

estate,  301,  ibid.,  n.  (m). 

DONATIO  MORTIS  CAUSA, 
definition  of,  681. 
requisites  of,  681,  et  scq. 
a  trust  may  be  annexed  to  it,  685. 
delivery  of,  684—686. 

what  is  sufficient  when  the  subject  is  incapable  of  actual  transfer, 
685. 
what  may  be  the  subject  of,  686 — 689. 

bank  notes,  686. 

bonds,  687. 

negotiable  instruments  passing  by  delivery,  686,  ibid.,  n.  (h). 

payable   to   order  though  unendorsed,   6S6, 
n.  (/>). 

mortgage  deeds,  687. 

policy  of  insurance,  687. 

banker's  deposit  note,  688,  ibid.,  n.  (o). 

not  receipts  for  stock,  688. 

not  notes  drawn  by  the  deceased  in  his  last  illness,  688. 

not  cheques  on  bankers  unless  scmble  parted  with  for  valuable  con- 
sideration or  paid  before  testators  death,  688,  6S9,  n.  (t). 
how  it  differs  from  a  legacv,  690. 
evidence  of.  681,  n.  (h),  682,  n.  (I),  691,  692. 
subject  to  legacy  duty,  691,  1413,  1443. 
subject  to  probate  duty,  691,  n.  (d),  1443,  n.  (q). 

to  debts,  691. 
how  it  diners  from  a  gift,  inter  vivos,  690,  691. 
may  be  satisfied  by  a  legacy,  691. 
cannot  be  revoked  by  subsequent  will,  691. 
not  abolished  by  "Wills  Act,  692. 

DOUBLE  PORTIONS.     See  Adaption— Satisfaction. 
presumption  against,  how  repelled,  1197. 
by  parol  evidence,  1197,  ct  seq. 

DOUBLE  PROBATE.     See  Probate,  manner  of  obtaining. 
what  it  is,  320. 

DOVES, 

when  they  pass  to  executor,  618,  619. 

DOWER,  1309.     See  Wielow. 

tenant  in,  when  she  or  her  executors  are  entitled  to  emblements,  630,631. 

DRAFT.     See  Construction — Evidence. 

of  a  will  when  it  may  be  used  in  evidence,  120,  292,  293. 

DRUNKENNESS, 

when  a  ground  of  incapacity  to  make  a  will,  35. 
or  to  revoke  one,  125,  n.  (I). 

DUCHY  OF  CORNWALL, 

grant  of  administration  to  intestate  dying  in  granted  to  Duke  of  Cornwall, 
°  372. 
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DUCHY  OF  LANCASTER, 

Sovereign  entitled  in  right  of  to  goods  of  intestate  dying  therein  without 

next  of  kin,  370,  n.  (~). 
administration  in  such  case  granted  to  solicitor  for  affairs  of,  372. 
administration  bond  not  given  by  solicitor  to,  but  liable  as  if  it  were,  454, 

n.  (b). 
Intestates  Estate  Act,  1884,  applies  to,  373. 

DUMB, 

rapacity  of,  to  make  a  will,  12,  13. 

DUNG, 

in  a  heap,  is  a  chattel,  643. 

DUPLICATE  WILLS, 

revocation  of,  132,  133. 

presumption  that  the  destruction  or  mutilation  of  one,  revokes  the  other, 
133. 
when  both  instruments  are  in  the  possession  of  the  testator,  and  only 
one  is  in  part  cancelled,  133. 
if  the  testator  has  the  custody  of  one  of  two  duplicates,  and  it  be  found 
cancelled,  or  cannot  be  found,  the  presumption  is,  that  he  cancelled  it 
animo  revocandi,  135. 
must  be  brought  into  Probate  Court  if  required,  261. 

DUTY,  508,  ctscq.,  521,  etsc.q.,  1405,  et  seq.,  1445,  et  seq.,  1477,  et  seq.     See 
Estate  Duty — Legacy  Duty — Probate  Duty — Succession  Duty. 


E. 
EAR-MARKING  MONEY, 

in  hands  of  executor,  1884,  1896,  ibid.,  n.  (aa). 

EAST  INDIES.     See  India. 

ECCLESIASTICAL  COURT.     See  Court  of  Probate— Probate— Remedies. 

EFFECTS, 

collection  of,  by  executor,  849. 

what  passes  by  a  bequest  of,  1040,  1042,  n.  (J). 

"household  effects,"  1050. 
where  described  as  in  a  particular  place,  1041—1044. 

EJECTMENT, 
by  executor, 

lies  whether  ouster  was  before  or  after  testator's  death,  699,  762. 

demise  laid  two  years  before  probate,  good,  551. 

two  out  of  three  executors  may  recover  in  on  joint  claim,  1777. 
by  administrator, 

when  demise  to  be  laid,  554,  n.  (p). 
against  executor, 

for  a  recovery  of  a  leasehold  for  years  by  a  devisee  after  assent, 

verdict  in,  not  admissible  as  evidence  in  a  testamentary  cause,  294. 
service  on  one  of  two  co-executors  in  possession  a  sufficient  service  in  an 
action  of,  1832. 

ELDEST  SON, 

when  younger  child  is  considered,  947,  ct  seq. 
when  eldest  child  considered  younger,  950. 
time  of  ascertaining,  947,  n.  (a;). 
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ELECTION, 

to   take   converted  property    in    its  actual    state,    5S0,    n.    (n).     See 

Conversion. 
widow  barred  of  paraphernalia  by  election  to  take  as  legatee,  679. 
power  by  executor, 

where  testator  was  entitled  to  take  choice  of  several  chattels,  814. 
power  of,  by  legatee,  from  a  certain  number  of  stock,  1303. 
doctrine  of,  as  to  legacies,  1304,  et  seq. 
to  what  cases  applicable,  1306,  1307. 

only  applicable  as  between  a  gift  under  a  will  and  a  claim  dehors  the 
will,  1306,  1307,  1311,  n.  (u). 

no  election  where  testator  makes  void  appointment,  1305. 

nor  where  beneficiary  has  no  property  to  give  up,   1307, 
1311,  n.  (it). 
heir  at  law,  1307,  1308. 
widow  entitled  to  dower,  1309. 

stat.  3  &  4  Wm.  IV.  c.  105,  in  effect  abolishes  election  as 
affects  dower,  1309. 
where  there  are  two  bequests  to  the  same  person,  the  one  onerous 

and  the  other  beneficial,  1310. 
what  constitutes  an  election,  1310. 
effect  of  an  election,  1311. 
of  executor  to  take  as  legatee,  1233,  et  seq. 

ELEGIT, 

estate  by,  goes  to  executor.  597.     See  702,  n.  («)• 

land  delivered  in  execution  under  is  charged  within  meaning  of  Locke- 
King's  Acts,  1875,  n.  (p). 

EM  BLEM  ENTS.     See  Fixtures  ;  Agricultural  Holdings  Act. 
detinition  of,  622. 
what  produce  are,  623,  et  seq. 

such  only  as  repays  the  labour  within  the  year,  625. 
considered  generally  as  chattels,  623,  n.  (h). 
when  executor  entitled  to,  626,  et  seq. 
as  against  heir,  626. 
as  against  a  devisee,  627,  628. 
right  of  executor  of  tenant  for  life,  628. 

by  stat.  14  &  15  Vict.  c.  25,  s.  1,  where  landlord  tenant  for  life 
tenant  at  rack  rent  shall  continue  to  hold  for  year  instead  of 
having  emblements,  628,  n.  (r). 
right  of  executors  of  clergy,  630. 

parson  resigning  his  living  not  entitled  to,  630,  n.  (y). 
right  of  executor  of  dowress,  630. 

executor  of  her  husband,  631. 
right  of  executor  to  one  seised  jure  uxoris,  631. 

when  husband  and  wife  are  joint  tenants,  631. 
right  of  executor  of  jointress,  631. 
effect  of  Married  Women's  Property  Act,  631,  n.  (e). 
right  of  executor  of  tenant  by  curtesy,  631. 
right  of  executor  of  tenant  at  will,  632. 
entry,  egress,  and  regress  to  take,  632. 

do  not  give  a  title  to  exclusive  occupation,  632. 

whether  executors  of  lessee  shall  pay  rent  till  the  corn  is 
ripe,  632. 

EMPLOYERS'  LIABILITY  ACT,  707,  708.     See  Actions. 

ENTITLED, 

word  construed  "  entitled  in  possession,"  930,  1122,  n.  (a). 


2014  INDEX. 

ENTRIES,  ,  ■     .   ,  • 

admissibility  in   evidence   of,  made   by   deceased   executor  against    Ins 
interest,  1875,  n.  (k). 

ENTRY, 

when  necessary  to  complete  executor's  title,  557. 

before,  executor  not  liable  as  assignee  of  testator's  term,   1635,   ibid. 

"•  (*)■ 
but  liable  for  rent  so  far  as  he  has  assets,  1636.     See  Executor,  liability. 

EQUITABLE  ASSETS,  1545,  ct  seq.     See  Assets. 

EQUITABLE  CONArERSION,  579,  ct  scq.     See  Conversion. 

EQUITABLE  EXECUTION,  1616,  n.  (b),  1797,  n.  (d).     See  Execution. 

EQUITABLE  WASTE,  622.     See  Waste. 

EQUITY. 

cannot  set  aside  a  will  for  fraud,  38,  464,  ct  seq. 

courts  of,  are  courts  of  construction  of  wills,  243,  244.     See  474,  et  seq. 

Construction. 
in  what  cases  it  will  interfere  with  respect  to  probate,  &c,  467,  et  seq. 
equitable  conversion,  579,  ct  scq.     See  Conversion. 
decree  in.     See  Decree. 
remedies   for  and   against    executors    in.     See   Administration   Act  ion, 

Remedies. 
under  Judicature  Act,  rules  of,  to  prevail  when  there  is   any  conflict 

between  those  of  law  and  equity,  563,  806,  n.  (z). 
wife's  equity  to  a  settlement,  1277,  et  scq. 

See  Payment  of  Legacies. 
equity  of  redemption  whether  legal  or  equitable  assets,  1548. 

EQUIVOCATION,  1013,  ct  scq.     See  Ambiguity,  Legatee. 

ERASURE.     See  Alterations,  Evidence. 

in  will  presumption  as  to,  112 — 114,  294. 
partial  revocation  of  will  by,  122,  ct  scq. 

ESCAPE.     See  Sheriff. 

ESCHEAT, 

lands  coming  to  lord  by,  are  assets,  1592,  n.  (t). 

ESCROW, 

liability  of  executor  of  testator  delivering  deed  as,  1659. 

ESTATE, 

Of  ax  executor  or  administrator. 
At  what  time  it  vests,  551,  et  scq. 
estate  of  executor,  551. 
estate  of  administrator,  552 — 557. 
between  the  death  of  the  deceased  and  the  administration  "rant 

property  to  vest  in  the  judge,  557. 
distinction  between  chattels  real  and  personal,  as  to  time  of  vest- 
ing in  possession,  557. 
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ESTATE— continued. 

Of  an  executor  ok  administrator — continued. 
Its  quality,  558,  et  scq. 

not  forfeited  by  attainder  of  executor,  &c.,  558. 
not  applicable  to  executor's  debts  to  the  crown,  558. 
where  executor  becomes  bankrupt,  goods  of  testator  do  not  pass, 
559. 

it  operates  as  a  forfeiture  of  a  lease  containing  clause  to 
that  effect,  though  the  lease  does  not  pass  to  the  assignees, 
560. 

receiver  to  whom  assignees  may  account,  560. 

executor  bankrupt  and  residuary  legatee,  560. 

it  cannot  be  taken  in  execution  for  debt  of  executor,  560,  561, 

ibid.,  n.  (o). 
exceptions  from  this  rule,  562,  561,  n.  (o). 
doctrine  of  merger  respecting,  562,  563. 
abolished  by  Judicature  Act  when  no  merger  in  equity,  563. 
will  still  be  merger  where  executor  has  estate  in  his  own  right, 

563. 
how  the  effects  which  an  executor  takes  as  such  may  become  las 
own,  566—569,  1692,  n.  (0- 

different  rule  in  equity,  567,  n.  (s). 
qiwere  as  to  effect  of  Judicature  Act  on  rule,  568,  n.  (s).     See 

567,  n.  (p). 
executor  cannot  bequeath  it,  564. 
executor  may  alien  the  assets,  564,  801,  ct  s^q. 
grant  of  omnia  bona  sua  by  executor,  564. 
release  of  all  demands  by  executor,  564. 

feme  covert  executrix  since  December  31,  1882,  cannot  be  con- 
trolled by  her  husband,  565.     See  185,  186,  1741,  1742  ;  and 
Husband  and  Wife. 
when  an  executor  will  gain  a  settlement  by  estate,  565,  566. 
executor  not  to  be  protector  of  a  settlement  in  respect  of  estate 
as  such,  566. 

Quantity  of  estate  in  possession,  570,  ct  scq. 

of  an  executor  and  administrator  is  the  same,  570. 
the  whole  personal  estate  vests  in  the  executor  or  administrator, 
570. 

unless  estate  in  joint-tenancy,  570. 

except  in  case  of  partners  in  trade,  &c,  571. 
rights  of  executor  of  one  of  several  partners,  572. 
in  what  cases  the  title  goes  to  the  executor,  where  the 

deceased  had  only  a  special  property,  573. 
option  to  purchase  held  not  to  pass  to  executor,  573. 
real  property,  573,  ct  scq.     See  also  563,  803  ;  and  Power. 

in  what  cases  an  executor  takes  the  fee  in  trust  to  sell,  or 

merely  a  power,  574. 
rule  is  "that  intention  of  testator  must  be  gathered  from 

whole  will,  574. 
in  what  cases  the  executors  shall  have  a  power  to  sell  land 

by  implication,  575. 
no  power  where  estate  devised  specifically  subject  to  debts, 

577,  n.  (d). 
administrator  with  will  annexed  has  no  power  to  sell  under 

will  or  under  22  &  23  Vict.  c.  35,  577,  n.  {d). 
executor  devisee  of  subject  to  debts  can  make  good  title  to 
purchaser  who  does  not  know  that  debts  are  paid,  577, 
n.  if). 

presumption  that  debts  are  paid  after  twenty  years, 
577,  1923,  n.  (0- 

no  such  presumption  in  case  of  leaseholds,  578, 
n.  (/),  1924,  n.  (t). 
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ESTATE— continued. 

Of  an  executor  or  administrator— continued. 
Quantity  of  estate  in  possession — continued, 
real  property — continued. 

held  by  testator  as  sole  trustee  vests  in,  1543. 
whether  a  mere  charge    of    debts    on    land  gives  such  an 
implied  power,  stat.  22  &  23  Vict.  c.  35,  ss.  14,  16. ..576, 
577. 
the  proceeds  are  equitable  assets,  579,  1549. 
the  doctrine  of  equitable  conversion,  579,  et  seq.     See  Con- 
version. 

land  considered  as  money  and  money  as  land,  579. 

land  contracted  to  be  sold,  581,  582. 

compulsory  sales  under  act  of  parliament,  582,  n.  (y), 

591. 
money  covenanted  to  be  laid  out  in  land,  582,  583. 
conversion  "out  and  out,"  583,  584. 

for  particular  purposes  which  fail,  584,  585. 
mixed  fund  from   produce   of  real   and   personal 
estate,  585—588. 
property  purchased  with  partnership  capital,  588. 
property  altered  in  nature  by  trustees  of  infant,  588. 
589. 

by  committee  of  lunatic,  589,  590. 
by  compulsory  sale  of  lunatic's  lands,  591. 
chattels  real,  592,  et  seq. 

next  presentation  to  a  church,  592 — 595. 

archbishop's  options,  595. 
estates  for  years,  595. 

for  so  many  years,  if  A.  B.  shall  so  long  live,  596. 

lessee  for  years  granting  an  estate  for  life,  596. 

to  A.  for  life,  and  if  he  die  within   a  certain  term,  to 

his  executor  for  that  term.  596. 
estates  by  statute  staple,  &c,  597. 
lease  for  years  to  one  and  his  heirs,  597. 

to  a  sole  corporation  and  his  successors,  597. 
devised  in  tail,  597,  598. 
to  A.  for  life,  and  afterwards  to  his  heirs  general  or 

special,  598. 
tenancy  from  year  to  year,  599. 
leases  of  incorporeal  hereditaments,  599. 
in  joint-tenancy,  do  not  pass,  600. 
vest  in  executor  though  specifically  devised,  600. 
the    executor    cannot    waive    a    lease    though   worth 

nothing,  600  ;  but  see  p.  1639. 
equitable  interest  in  term,  601. 
estate  pier  aider  vie,  601. 

effect  of  1  Vict.  c.  26,  601. 
mortgages,  602. 

part  of  the  personal  estate.  602. 

when  heir  entitled,  603. 

when  a  mortgage  merges,   604,  605.      See  Swahey  v. 

Swabey,  15  Sim.  106,  and  p.  540. 
executor  of  mortgagor,  in  case  of  mortgage  with  power 
of  sale,  604. 
land  devised  to  executors  for  payment  of  debts,  604,  605. 
with  relation  to  husband  and  wife,  605,  et  seq.     See  lftts~ 

band  and  Wife. 
by  condition,  614. 
by  remainder,  614. 
contingent  and  executory  interest,  614,  615. 

lease  for  life,  remainder  to  the  executors  of  lessee,  615, 
616. 


INDEX.  2017 

ESTATE— continued. 

Of  an  executor  or  administrator — continued. 
Quantity  of  estate  in  possession — continued, 
chattels  personal,  617,  et  srq. 

chattels  animate,  617 — 620. 
domitcc  naturce,  617. 
ferae  naturce,  617. 

per  industriam,  618. 
propter  impotcntiam,  618. 
what  animals  are  incident  to  the  inheritance,  618,  619. 
if  the  deceased  was  a  termor  for  years,  they  go  to> 
the  executor,  619,  620. 
chattels  vegetable,  620,  et  seq. 

trees  and  fruits  not  severed,  620. 

certain  cases  where  growing  trees  go  to  executor,  620,. 

621. 
when  trees,  &c,  that  are  severed,  go  to  the  executor, 
621,  622. 
emblements,   622,    et  seq.     See   Emblements,    Agricultural 
Holdings  Act. 

what  produce  are  emblements,  624 — 626. 

second  year's  crop,  625. 
when  executor  entitled  to,  626,  et  seq. 
as  against  heir,  626. 
as  against  devisee,  627,  628. 
right  of  executor  of  tenant  for  life,  628 — 630. 
right  of  executors  of  clergy,  630. 
right  of  executor  of  dowress,  630. 
executor  of  her  husband,  631. 
right  of  executor  of  one  seised  jure  uxoris,  631. 

when  husband  and  wife  are  joint-tenants,  631. 
right  of  executor  of  jointress,  631. 
right  of  executor  of  tenant  by  curtesy,  631. 
right  of  executor  of  tenant  at  will,  632. 
entry,  egress,  and  regress  to  take,  632. 
heir-looms,  633,  et  seq.     Sec  Heir-looms. 
what  they  are  strictly,  633. 
chattels  in  the  nature  of,  635. 
chattels  devised  or  settled  as,  637. 

chattels  which  go  to  the  successor  of  a  corporation  sole  in 
the  manner  of,  639. 
fixtures,  640,  ct  seq.     See  Fixtures. 
what  are,  640,  et  seq. 
executors  right  to  sever,  643,  ct  seq. 
separate  property  of  wife,  659,  et  seq.     See  Husband  and  Wife. 
donationcs  mortis  causa,  681,  ct  seq.     See  Donatio  Mortis  Causa. 

Quantity  of  estate  in  action,  693,  ct  seq. 
choses  iu  action,  693.     See  Action. 

which  the  deceased  might  have  put  in  suit,  695,  ct  seq. 

as  respects  husband  and  wife,  736,  ct  seq.    See  Husband 
and  Wife. 
which  accrued  after  death  of  testator,  760,  ct  seq. 
contingent  and  executory  interests,  771 — 773. 
the  executor  of  the  object  of  a  power  cannot  be  an  appointee 

773. 
continuation  of  suits  by  executor,  &c,  774,  et  seq.     See  Revivor y 

Certiorari. 
in  case  of  a  corporation  sole,  732,  733. 
executor  of  bankrupt,  735. 
annuities,  718.     See  also  693,  n.  (b). 

arrears  of,  apportionable,  729.  et  seq. 
canal  shares,  &c,  720. 

W.E. — VOL.    II.  4   c 
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ESTATE— continued. 

Of  an  executor  on  administrator— continued. 
Quantity  of  estate  in  action— continued. 
shares  under  Companies  Acts,  720. 
stock  in  public  funds,  720—722. 

dividends  apportionable,  729,  ct  seq. 
interest,  729. 

may  be  apportioned,  729,  ct  scq. 
servant,  722. 
apprentice,  722 — 724. 

parish  apprentice,  723. 
copyright,  724. 
patent,  724. 
caroome,  724. 

rent,  724,  ct  scq.     See  Lent. 
copyhold  fines,  732. 
money  collected  on  briefs,  732. 
damages  to  estate  of  deceased  tenant  for  life,  732. 
wrecked  goods  claimed  by  executors  within  a  year  and  a  day,  735. 
cf  several  executors,  <{r.,  785 — 787. 
each  lias  the  whole,  785. 

release  by  one  of  part  of  debt  releases  all,  785. 
if  one  contracts  the  others  cannot  join  in  suing.  786,  n.  (/). 
they  cannot  sue  on  a  promise  made  by  deceased  jointly  with  one 

of  them,  786,  787. 
survivorship  among,  821,  824,  ct  scq.,  1144,  n.  («). 
of  executor  of  executor.  788. 

with  respect  to  choscs  in  action,  7S8. 
of  administrator  dc  bonis  non,  788,  ct  seq. 

privity  of  estate  between  him  and  original  executor,  789. 
property  converted  by  original  executor,  &c,  790,  791. 
his  title  to  clwses  in  action,  791,  792. 

enforcement  of  judgments  obtained  by  original  executor  by,  792, 
793. 
of  feme  covert  executrix,  793.     See  Husband  and  Wife. 
is  the  same  as  that  of  feme  sole,  793,  79  1. 
estate  vested  in  her  after  a  protection  order,  794. 

ESTATE  DUTY, 

chargeable  on  estates  exceeding  10,0007.,  521,  522. 

to  be  in  addition  to  probate  duty,  ">■_':■.. 

person  delivering  affidavit  of  account  for  probate  to  deliver  a  statement 

of  estate  and  effects,  522. 
person  delivering  account  of  voluntary  dispositions,  &c,  inter  vivos,  under 

44  Vict.  c.  12,  s.  8,  to  do  the  like,  522. 
provisions  in  cases  where  further  affidavit  delivered,  522,  523. 
return  of,  where  overpaid,  523,  524. 
duration  of  the  duty,  524. 
penalty  for  default,  524. 
on  successions,  where  estate  over  10,OOOZ. ,  1477. 

statement  of  value  to  be  delivered  with  Succession  Duty  Account, 
1477. 

amount  of  duty,  1477. 

leaseholds  not  included,  1477. 

how  assessed  on  realty,  1477a. 

how  charged,  1477&. 

duration  of  duty,  1477&. 

penalty  in  case  of  default,  14776. 

ESTATE  FOR  LIFE.     See  Tenant  for  Life. 

gift  to  A.  for  life,  remainder  over,  does  not  lapse  by  death  of  A.  in  testa- 
tor's lifetime,  1083,  1004—1107.     See  1084,  n.  (/). 

gift  to  A.  for  life  and  after  his  death  to  his  issue,  issue  take  as  purchasers, 
972,  973,  ibid.,  n.  (m). 
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ESTATE  PUR  AVTER  VIE, 

goes  to  executor  if  undisposed  of,  601. 

effect  of  sf;it.  1  Vict.  c.  26,  ss.  3,  6  ..601. 

how  distributable  in  his  hands,  1538 — 1541. 

will  pass  by  words  "lands  and  hereditaments,"  1538,  n.  (k). 

ESTATE  TAIL.     See  Succession  Duty. 

in  personalty,  vests  absolutely  in  the  legatee,   966,   ibid.,  n.  (g).     See 

597,  et  seq.,  1084,  n.  (/). 
heir-looms,  settled  or  devised  as,  637. 

ESTOPPEL, 

party  to  suit  in  Probate  Division  estopped  from  denying  fraud  found  by 

jury  in  Chancery  Division,  470,  n.  (//). 
none  of  administrator  who  has  sued  under  Lord  Campbell's  Act  in  another 

action  in  respect  of  the  same  matter,  706. 

ESTRAY, 

upon  manor  of  wife,  when  it  goes  to  husband's  executor,  742.     See  736  : 
and  Husband,  and  Wife. 

"ETCETERA," 

what  the  word  will  pass  in  a  will,  1045,  n.  (c),  1046. 

EVIDENCE.     See  also,  Witness,  Probate,  manner  of  obtaining. 
in  testamentary  causes,  284,  et  seq.     See  Probate. 

rules  of  evidence  in  common  law  courts  to  be  observed  in  Court  of 
Probate,  284. 

competency  of  witnesses  and  parties.  2S5. 
of  executor,  284. 

examination  of  attesting  witnesses.  286.     See  91,  92. 

witnesses  may  be  summoned  and  examined  vivd  voce,  285. 

how  evidence  is  to  be  taken  in  contentious  matter,  285. 

court  may  issue  commissions  or  give  orders  for  examination  of  wit- 
nesses, 286. 

mode  of  proving  handwriting,  2S7. 

rule  that  on  proof  of  signing  will  by  testator,  instructions  and  know- 
ledge of  contents  presumed,  288,  ibid.,  n.  (/•). 

parol  evidence  to  prove  lost  will,  135,  136,  317 — 320. 

onus  as  to  shewing  cancellation,  136. 

to  explain  intention,  290.     See  1160,  n.  (d). 

to  explain  ambiguity  on  the  factum,  291,  et  seq. 

to  show  whether  a  codicil  is  cumulative  or  substituted.  145.  1155,  et 
seq.,  1160,  n.  (rf). 

of  intention  to  revoke,  116,  n.  (zz),  121,  133,  145. 

of  animus  tcstandi,  95,  n.  (p),  96,  145. 

of  lunacy,  14,  et  seq.     See  Lunatic. 

as  to  alterations  in  a  will,  112,  113.     See  Alterations. 

in  case  of  mutilated  will,  113,  134.     See  Will,  Revocation  of. 

to  ascertain  who  the  executor  is,  198,  n.  (u). 

onus  probandi,  where  draftsman  of  will  is  a  beneficiary,  100,  101, 
288,  n.  (r).     See  Beneficiary. 

as  to  domicil  of  deceased,  1394,  n.  (c). 

verdict  in  ejectment  not  admitted,  294. 

declarations  of  testator  when  admissible  in,  294,  1875,  n.  (k). 
effect  of  probate  in,  464,  et  seq. 

of  mixed  will  of  land  and  goods,  how  made  evidence  to  prove  the 
devise  of  the  land,  263,  327,  328,  479—481.  See  Probate, 
Effect  of. 

cases  where  probate  is  not  evidence,  476,  et  seq. 
mode  of  getting  a  will  of  land  out  of  the  registry,  in  order  to  produce  it 
in  evidence,  263,  328. 

4  c  2 
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EVIDENCE— continued. 

admissibility  of,  in  construing  a  will.     See  1013,  n.  (?). 
general  doctrine,  1160. 
to  rectify  mistake   of  description,   1012—1015,   106/— 1069.     See 

to  ascertain 'the  thing  bequeathed,   178,   n.   {t),  1069,  ibid.  n.  (?). 

See  1013,  n.  {%). 
to  ascertain  who  the  legatee  is,  1012—1015,  1075,  n.  (/). 
to  ascertain  whether  payment  may  be  made  to  trustee  for  infant, 
•  .       1263. 

as  to  whether  a  bequest  of  stock  is  specific,  1029 

as  to  cumulative  legacies,  1159 — 1161. 

as  to  the  satisfaction  of  a  debt  or  portion  by  legacy,  1167,  et  seq., 

1375,  n.  (*). 
as  to  release  of  debt  by  appointment  of  executor,  1180,  n.  (h). 
as  to  the  ademption  of  a  legacy  given  as  portion,  1197,  1201,  n.  (hi). 

by  testator  not  actually  a  parent,  1201,  n.  (m). 
as  to  the  executor's  right  to  the  residue,  1348,  1349. 
as  to  whether  legacy  to  executor  is  in  his  character  as  such,  1147. 
that  plaintiff  is  executor  or  administrator,  1792. 
where  necessary,  1792. 
what  is  sufficient,  1792,  et  scq. 
probate,  1792. 
proof  of  lost  probate,  1793. 
proof  of  revocation  of  probate,  1793. 
letters  of  administration,  1794. 
how  far  probate,  &c,  conclusive,  464,  et  scq.  1795. 
what  evidence  defendant  may  allege  to  rebut  effect  of  probate, 
1795. 
that  defendant  is  executor  or  administrator,  464,  et  seq.,  1795. 

on  an  issue  of  ne  ungues  executor,  the  onus  is  on  plaintiff,  1836. 
proof  of   acts   such   as   to   make   defendant   executor   de   sun   tort, 

sufficient,  1836. 
case  of  two  executors,  one  of  whom  does  not  administer  or  prove, 

1836. 
notice  to  produce  probate  or  letters,  1836,  1837. 

they  need  not  be  shown  in  defendant's  possession,  1837. 
proof  of  identity,  1837. 
for  plaintiff,  on  issue  joined  on  plene  administravit,  1853,    et  seq. 
1892 — 1896.     See  Plene  Administravit. 

for  the  executor,  that  the  assets  are  exhausted,  1857,  et  scq. 
verdict  against  testator  is  evidence  against  executor,  1875. 
whether  admissions  made  by  an  executor,  &c,  before  appointment 

are  receivable  against  him  as  executor,  1795,  1796. 
admissions  by  co-executor,  1796. 
secondary,  of  contents  of  a  will,  1875. 

admissibility  of  declarations  of  deceased  as  evidence  against  executor, 
1875,  n.  (/.:). 

entries  made  by  deceased  executor  against  his  interest,  1875,  n.  (k). 
as  to  uncorroborated  claims  against  estate  of  deceased,  669,  n.  (y), 

1658,  1659,  1902. 
as  to  survivorship  of  two  persons  dying  by  a  common  death,  351, 
402,  742,  1072. 

EXCOMMUNICATION, 

does  not  produce  incapacity  to  make  a  will   61. 
nor  to  be  executor,  188,  n.  (c). 

EXECUTION.     See  Judgment. 

the  goods  of  a  testator  cannot  be  taken  in  execution  for  debt  of  executor, 
560,  561. 

cases  where  this  rule  is  varied,  562,  561,  n.  (o). 
how  executor  must  obtain,  779,  et  seq.,  1616,  1797.     See  Revivor. 


INDEX.  202  L 

EXECUTION— continued. 

how,  must  be  obtained  where  administration  revoked,  505.     See  Revivor. 

how  obtained  by  administrator  de  bonis  non,  792,  793. 

on  judgment  obtained  by  testator,  1797.     See  also  780,  1868. 

a  writ  of  execution  issued  in  testator's  lifetime  may  be  executed  after  lii.s 

death,  1797,  n.  (d).     See  also  780. 
where  testator  co-defendant  on  joint   cause  of  action,   whether  he  dies 
before  or  after  judgment,  execution  cannot  be  had  against  executor, 
]616,  1617. 

secns  against  heir,  1617,  n.  (/),  n.  (Ji).  <  ' 

where  he  dies  between  verdict  and  judgment,  1617. 
where  testator  sole  defendant  dies  before  judgment,   executor  must  be 
made  a  party  under  Ord.   XVII.,  r.    1,  if  cause  of  action  continues, 
1615.     See  774,  et  seq. 

if  death  between   verdict   and  judgment,   whether  cause  of  action 
survives  or  not,  Ord.  XVII.  applies,  1617.     See  774,  et  seq. 
where  testator   sole  defendant  dies  after  judgment,   execution  must  be 
obtained  under  Ord.  XLIL,  r.  23,  1616.     See  1797. 

Ord.  XLIL  r.  23,  does  not  apply  to  equitable  execution.  1616,  n.  (6). 
when  it  may  be  had  of  the  goods  of  the  testator  in  the  hands  of  his 
executor  without  further  proceedings,  1868. 

when  revival  necessary  under  old  law,  1868,  1869. 
procedure  under  Judicature  Act,  1869,  1870. 

execution  on  judgment  of  assets  in  futuro,  1870,  1871.     See  1863, 
ct  seq. 
several  executors  praying  different  writs  of,  1S34,  n.  (/). 
stay  of,  when  it  may  be  obtained,  1798. 

EXIX'UTION  OF  WILLS,  62,    ct  seq.      See    Will,    form  and   manner  of 
making. 

EXECUTOU, 

in  strictness  essential  to  a  testament,  5. 

if  appointed  by  word  of  mouth,  the  will  is  nuncupative,  103,  n.  (b). 
regularly,    may   not  be  instituted,   but    only  substituted,    in   a   codicil. 

189,  n.  (a). 
acceptation  of  the  word,  182. 

distinction  between,  and  trustee,  1691,  ibid.,  n.  (_/). 
considered  in  equity  as  a  trustee,  1876. 
nomination  of,  is  sufficient  to  make  a  will,  58,  162,  182. 
who  entitled  under  a  bequest  to,  992,  ct  seq. 
whether  he  takes  a  bequest  beneficially,  1002,  et  seq.,  1541. 
bequest   to  "A.  and  his  executors"  gives   him   the   absolute   interest, 
993,  994. 

Who  ts  capable  of  being,  183,  et  seq. 
the  king,  183. 
corporations,  183,  184. 
a  partnership  linn,  184. 
aliens,  184. 
infants,  184. 

so/c  executor  infant  cannot  act  till  twenty-one,  185. 

whether  if  infant  executrix  take  husband  at  full  age  he  shall 
have  the  execution,  185. 
feme  covert,  185,  ct  seq.     See  Husband  and  Wife. 
persons  attaint  and  outlaws,  186. 
persons  of  bad  character,  186,  n.  {x). 

bankrupts  and  persons  in  mean  or  insolvent  circumstances,  187,  313. 
control  of,  by  appointing  receivers  or  requiring  security,  187, 
313. 
villein,  186,  n.  {v). 
persons  disqualified  under  civil  law,  187. 

under  common  law  anciently,  188,  n.  (c). 
non  compotes,  188. 
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EXECUTOR— continued. 
Appointment  of, 

can  only  be  by  testament,  139. 
by  what  words,  189,  et  seq. 
bad  for  uncertainty,  198. 

executor  according  to  the  tenor,  189. 

by  words  pointing  at  the  office  or  rights  of  an  executor, 

189—192. 
by  necessary  implication,  192. 
distinction  between  executor  and  overseer  or  coadjutor,  193. 

See  too  209,  n.  (I). 
may   be    admitted    to    probate  jointly    with    an    express 

executor,  194. 
general  by  implication,  after  an  express  limited  appoint- 
ment, 195. 
appointee  of  legatees,  195. 
several  executors,  195. 

with  power  to  survivor  to  appoint  a  fresh  one,  19/. 
substituted  executors,  196,  n.  (o)  and  n.  (m),  197. 
appointment  of  executors  in  a  will  revoked  by  codicil   naming   a 

"  sole  executor,"  198. 
bow  qualified  or  limited,  199,  et  seq.     See,  infra,  Limited  Executor. 
in  what  cases  it  may  be  transmitted,  204,  et.  seq. 
revocation  of  appointment  of,  being  also  trustees,  no  revocation 
their  trusteeship,  1691,  n.  (./'). 
Absence  of,  433,  ct  seq.    See  Administration  durante  Absentid. 
Rknunoiation  by,  225,  et  seq.     See  Renunciation. 

Probate  of  will  by.     See  Probate,  Court  of  Probate. 

he  cannot  rely  on  his  title  in  any  court,  without  probate,  242. 

but  he  derives  his  title  from  the  will  itself,  243. 
what  he  may  do  before  probate,  249,  et  seq.     See  Probate. 
citation  to  prove,  258. 

at  the  instance  of  any  party  interested,  258. 
where  the  will  is  destroyed  or  concealed  by  executor,  259. 
penalty  where  executor  administers,  and  does  not  prove  within  six 

months,  265. 
probate  not  to  issue  until   after  seven  days  from  death  of  testator, 

266. 
when  applied  for  after  the  expiration  of  three  years  from  the  death 

of  the  testator,  266. 
probate  cannot  be  obtained  during  a  contest  respecting  the  validity 

of  codicil  to  a  will,  322. 
after  obtaining  probate   cannot  call  validity  of  will   in   question, 
498. 

manner  of  obtaining  probate,  266,  el  seq. 

Estate  of  Execui'oii,  551.     See  also  992,  et  seq.     See  Estate,  ^Isscts. 
his  rights  as  to  the  residue,  1340,  ct  seq.      See  Residue. 
of  the  effect  of  appointing  a  debtor  executor,  1175,  et  seq. 

by  common  law,  1176. 

in  equity,  1178,  1179,  n.  (5). 

rule  in  equity  will  now  prevail,  1176. 
of  the  effect  of  appointing  a  creditor  executor,  1179,  ct  seq. 

by  one  of  several  debtors,  1181. 

creditor  sole  executor,  1180. 

one  of  several  executors,  1181. 

Fowee  of,  795,  et  seq. 

i^-  before  probate,  249,  et  seq.     See  Probate. 

to  bring  actions,  795. 

to  enter  the  house  of  heir,  796. 

to  take  deeds,  &c.,  out  of  heir's  chest,  796. 

to  obtain  possession  of  deceased's  papers,  795,  n.  (b). 
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EXECUTOR— continued. 

Power  of — continued. 

to  distrain,  796,  et  seq.     See  Distress. 

stat.  32  Hen.  VIII.  c.  37. ..797.         ,..,.,  ,    ,   „   • 

executors  may  have  action  and  distrain  for  rent  due  in 
testator's  lifetime,  797,  798. 

construction  of  the  statute,  798—800. 
stat.  3  &  4  Wm.  IV.  c.  42,  800. 
to  alien  the  assets,  801,  et  seq.  .         .      flft1 

he  has  an  absolute  power  over  the  personal  estate,  801. 

the  assets  cannot  be  followed  into  the  hands  ot  the  alienee, 
801. 
even  specific  legacies,  802,  ibid.  n.  (/). 
ho  may  mortgage  the  assets,  802,  803. 
a  purchaser  from  him  is  not  bound  to  see  to  the  application  ol 

the  purchase  money,  803,  ibid.  n.  (o). 
exception  when  there   is  collusion  between  the  executor  and 
purchaser,  804,  805.  .  ,  ,     . 

whether  a  sale  in  satisfaction  of  executor  s  private  debt  is 

valid,  805,  806,  ibid.  n.  (z). 
where  there  is  collusion,  legatees  as  well  as  creditors  may 
follow  the  assets,  806. 
he  cannot  purchase  the  assets  from  himself,  80/,  1748.    Seel5id. 
but  executor  of  a  deceased  partner  may  sell  his  share  to 
surviving  partners,  807. 
he  cannot  bequeath  the  assets,  564. 
o  assign  leases  and  make  underleases,  807— S09. 

what  underleases  by  executors  are  good  in  equity,  808. 
when  restrained  by  condition  not  to  assign,  809—811. 
underlease  exceptional  mode  of  dealing  with  assets  putting  pur- 
chaser on  inquiry,  808. 
cannot  "ive  a  future  option  of  purchase,  808. 

his  power  of  disposal  over  the  assets  not  controlled  by  merely  com- 
mencing an  administration  action,  811. 
to  endorse  a  bill  of  exchange,  812,  813. 
to  prove  against  his  own  estate,  1898,  ibid.  n.  (o). 
he  cannot  exercise  a  power  of  sale  by  attorney,  813. 
of  executor  of  assurer  to  re-assure,  813. 

of  executor  of  assured  to  procure  indorsement  ot  policy,  81.J. 
of  election  by  executor,  814. 
of   compounding   or  compromising   debts   and   claims,    815,    lbJi, 

of  submitting  claims,  &c,  to  arbitration,  815,  1695. 

difference  between  executor  and  administrator  m  this  respect,  lo»5. 

law  as  to  administrators,  1696,  et  seq.  ,      1Qe7 

power  to  transfer  stock  standing  in  name  of  lunatic  executor,  18b/, 

1888. 

Duties  of, 

as  to  the  funeral,  835,  et  seq.     See  Funeral. 
as  to  proving  the  will,  &c,  840.     See  Frobate-Admraistration. 
as  to  the  making  an  inventory,  840-848.     See  Inventory. 
as  to  collecting  the  effects,  849. 

consequence  of  not  removing  the  personal  property  from  the 
land,  849. 
as  to  the  payment  of  debts,  850,  et  seq.     See  Debts. 
order  of  payment  prescribed  by  law,  8o2— 8/8. 
payment  of  inferior  debts  without  notice  of  superior,  8/9—881. 
suffering  judgment  for  inferior  debt,  without  notice  ot  superior, 

879.  ° 
registration  of  judgment,  862,  863,  881. 

of  the  executor's  power  of  preference  among  creditors  ol  equal 
degree,  881— S84. 

controlling  his   preference  by  proceedings    at   law   or   in 
equity,  8S2— 884,  1811. 
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EXECUTOR— continued. 
Duties  of — continued. 

as  to  the  payment  of  debts — continued. 

may  prefer  creditor  after  another  has  commenced  action,  882 
883,  1850,  n.  (t). 

so  after  decree  for  account,  1811  [x). 

unless  creditor  suing  on  behalf  of  himself  and  other 
creditors,  883. 
court  will  take   into   account  preferential   payments   when    it 

makes  payments,  883,  884. 
of  the  executor's  right  of  retainer,  884 — 895.     See  Retainer. 
as  to  the  payment  of  legacies,  897,  ct  seq.,  1239,  ct  seq.     See  Legacy. 
all  debts  must  be  satisfied  before  an}'  legacies,  1202,  ct  seq. 
voluntary  debt,  869,  1202. 
contingent  debts,  1203—1206. 

when  legatee  must  give  security  against,  1204. 
debts  of  which  executor  had  no  notice,  1205,  ct  seq.,  1798. 
executors  assent  to  legacy,  1225,  ct  seq.     See  Assent. 
at  what  time  legacies  are  to  be  paid,  1239,  ct  seq.    See  Pay- 
ment of  Legacies. 
to  whom  legacies  are  to  be  paid,  1261,  ct  seq.     See  Payment 

of  Legacies. 
interest  upon  legacies,  1285,  ct  seq. 
in  what  currency  legacies  are  to  be  paid,  1296,  el  seq. 
delivery  of  specific  legacies,  1298 — 1303. 
as  to  the  payment  of  the  residue,  1316,  ct  seq.    See  Residue. 
as  to  carrying  on  testator's  trade,  1815.     See  Trade. 
where  valuable  must  do  so  for  sale  as  going  concern,  1815. 
as  to  distribution,  1352,  ct  seq.     See  Distribution. 
as  to  keeping  clear  accounts,  1890. 
what  are  assets  in  his  hands,  1518,  ct  seq.     See  Assets. 

Liability  of.  See  Accounts — Actions — Allowances — Devastavit  —Remedy 
—  Trade. 

in  respect  of  the  acts  of  the  deceased,  1593 — 1660. 
in  matters  of  contract,  1593 — 1599. 

to  do  a  collateral  act,  though  uncertain,  1594. 
though  not  named,  1595. 
accruing  after  testator's  death,  1595,  1596. 
where  contract  was  personal  to  testator,  1596 — 1599 
in  matters  of  tort,  1600—1609. 

rule  actio  personalis  moritur  cum  persona,  1600. 
examples  of  the  rule,  160',',  et  seq. 

modification  of  the  rule  by  stat.  3  &  4  Win.  IV.  c.  42, 
1607. 
actions  may  be  brought  against  executors  for  in- 
juries to  property  real  or  personal,  by  testator, 
if  committed  six  months  before  death,  1608. 
to   be    commenced  within    six    months  after 
executors  have  taken  office,  1608. 
the  executor  may  be  in  many  cases  made  liable  by 
suing  him  in  "form  ex  contractu,  1602—1607.     See 
1600,  n.  (/■). 
of  executor  of  rector,  &c,  for  dilapidations,  1609—1613. 
for  breaches  of  trust,  1613. 
on  debts  of  record,  1614. 
on  statutes  and  recognizances,  1614. 

may  be  sued  for  debts  immediately  after  testator's  death,  1877. 
on  joint  contracts,  1614,  1663.  n.  (?')• 
in  the  case  of  partners,  1618—1625. 
provisions  of  Partnership  Act,    1890... 1620,    1623,  n.    (It), 

1624,  1625. 
discharge  of  executor  of  partner  from  liabilities,  1623. 
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EXECUTOR— continued. 

Liability  of — continued. 

in  respect  of  acts  of  the  deceased — continued. 
on  joint  contracts — continued. 

right   of  surviving  co-contractor  to  enforce  contribution, 

1624.     See  1663,  n.  {%). 
of  deceased  shareholders  in  public  companies,  1203,  1625 — 
1629. 
on  covenants  concerning  the  realty,  1629 — 1631. 
on  contracts  between  landlord  and  tenant,   1204,  n.   (I),  1631, 
et  seq. 

personal  responsibility  of  executor  for  rent  in  his  own  time, 
1633,  ctseq.,  1635,  n.  (t). 
for  repairs,  1640 — 1642. 
for  continuing  to  occupy  premises  held  by  testator  from 

year  to  year,  1642. 
from  occupation  of  co-executor  when  lands  are  leased  for 

years  by  demise  not  under  seal,  1642.     See  820. 
for  party  walls,  1643. 

on  a  covenant  by  testator  to  take  a  renewed  lease,  1643. 
to  complete  the  work  of  testator,  1689. 
of  executor  of  vendee  to  complete  purchase,  1643 — 1645. 
to  exonerate  specific  legacies,  1646. 
of  leaseholds,  1647. 

of  shares  in  public  companies,  1649.     See  1625 — 1629. 
as  to  apprentices,  1649,  1650. 
as  to  poor  rate  and  church  rates,  1651. 
as  to  debts  of  husband  and  wife,  1652 — 1656. 
as  to  action  for  work  and  labour  with  a  view  to  a  legacy,  1656. 
executor  of  tenant  for  life  who  neglects  to  renew  a  lease,  1657. 
as  to  admission  to  copyholds,  1657. 

as  to  judge's  executor  certifying  bill  of  exceptions,  1657. 
as  to  executor  of  justice  of  the  peace  or  coroner  certifying  record, 

1657. 
as  to  completing  gift  of  testator,  1658,  1659. 
of  testator  delivering  a  deed  as  an  escrow,  1659. 
on  a  note  made  payable  with  interest  at  a  certain  period  after 

death  of  testator,  1660. 
on  continuing  guarantee  of  testator,  1660. 
in  respect  of  his  own  contracts,  1661,  ct  scq. 
as  executor, 

upon  contracts  made  as  executor,  1661—1666. 

promise  to  pay  money  awarded  after  testator's  death, 
1662. 

money  not  due  till  testator's  death,  1662. 
on  an  account  stated  as  executor,  1662. 
money  paid  to  his  use  as  executor,  1663. 
not  money  lent  to  him  as  executor,  1664. 

nor  money  had  and  received  by  him  as  executor, 
1664,  1665. 
in  an  action  for  use  and  occupation  after  death  of 

testator,  1665. 
for  goods  sold  and  delivered,  and  for  work  done  and 

materials  used  and  provided,  1666. 
to  pay  interest,  1666. 

third  person  cannot   by   contract   with   executor 
acquire    right    to   prove   against   estate,    1664, 
n.  (I). 
personally,  1666,  ct  scq. 

is  a  gratuitous  bailee,  1705.     See  Devastavit. 
there  must  be  a  good  consideration,  and  the  promise  must 
be  in  writing,  1666,  1667. 

what  is  a  sufficient  consideration,  1668—1673. 
what  is  a  sufficient  writing,  1674. 
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EXECUTOR— continued. 

Liability  of — continued. 

in  respect  of  his  own  contracts— continued. 

on  promise  made  before  probate   and  grant  of  letters,    1667, 
1668,  and  see  n.  (~). 

on  a  submission  to  arbitration,  1674—1677. 
for  acts  done  under  his  power  of  attorney,  1677._ 
with  respect  to  the  expenses  of  the  funeral,  1677 — 16S1. 
continuing  testator's  trade,  1681 — 1690. 
on  a  devastavit,  1690,  et  scq.     See  Devastavit,  Accounts. 
accounts    of,    and    allowances   to,    1744,    et    seq.       See    Accounts, 

Allowances. 
in  what  cases  charged  with  interest,  1749—1759.     See  Interest. 
under  usual  administration  decree,  1891. 
remedies  against.     See  Remedies. 
at  law,  1827—1875. 
in  equity,  1876—1949. 

where  the  will  is  destroyed  or  concealed  by  him,  259. 
in  the  Probate  Court,  1950—1953. 
in  the  County  Court,  1954—1958. 
when  property  is  given  to,  as  trustee,  taking  probate  is  an  acceptance 
of  the  trust,  1153,  1691. 

Legacy  to,  992,  et  seq. 

as  such,  whether  he  can  in  any  case  take  beneficially,  1002,  el  seq. 

See  1541. 
when  he  can  take,  without  accepting  the  office,  1146,  et  scq.     Sec 

Conditional  Legacies. 
assent  to  by  himself  necessary,  1233,  et  scq.     See  Assent. 

Several  executors,  195,  et  scq. 
in  several  degrees,  196. 

substituted  executors,  196,  197. 

if  an  instituted  executor  accepts  office,  the  substitutes  are  all 
excluded,  196. 

exceptions,  197. 
are  considered  as  an  individual  person,  196,  816. 
taking  a  residue  take  as  joint  tenants,  1339. 

title  of,  proved  by  probate  granted  to  one,  1794.     See  also  p.  320. 
must  all  join  in  bringing  actions,  826.     See  Parlies. 
infants,  826. 

executor  who  has  renounced,  or  not  administered,  826. 
order  for  adding  executor  as  party  who  has  not  joined,   826, 
n.  (h),  1804. 
no  more  need  be  sued  than  have  administered,  1831,  1878. 
for  distinct  parts  of  the  property,  200,  201,  816,  n.  («). 

quoad  creditors,  they  are  all  one  executor,  202. 
executor  of  one  of, 

no  interest  transmissible,  except  to  executor  of  survivor,  206, 
234,  408,  409. 
renunciation  by,  233. 

consequences  of,  233,  821. 

difference  formerly  as  to  renunciation  by  all  and  by  some,  206, 

233,  234. 
rights  of  executor  renouncing  probate  to  cease  as  if  he  had  not 

been  named  in  the  will,  234,  235,  410. 
an  executor  renouncing  may  sue  his  co-executor,  235. 
so  if  neither  proves  nor  acts,  827. 
probate  granted  to  one  enures  for  the  benefit  of  all,  320. 

double  probate,  320. 
where  there  are  several  executors  with  distinct  powers,  or  for  distinct 
portions  of  time,  321. 
s~    estate  of  one  of  several  executors,  785,  et  scq.     See  Estate. 

they  cannot  sue  on  a  promise  made  jointly  with  one  of  them,  786. 
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EXECUTOR— continued. 

Several  executors — continued. 

they  cannot  all  sue  on  a  contract  made  by  one,  765,  786,  n.  (/). 
discounting  of  bill  of  exchange  by  one  out  of  testator's  money  will 
not  enable  him  to  join  with  others  in  suing  as  indorsee  for  value,  569. 
one  executor  should  not  lend  the  assets  to  another,  1708. 
notice  to  one  is  notice  to  all,  17-7. 
entry  by  one  shall  not  charge  the  other,  819,  1642. 
how  far  the  act  of  one  can  impose  a  charge  on  his  companion,  819. 
liability    of    one    for    devastavit    of    another,     1726,    et    seq.     .See 
Devastavit. 

where  he  stands  by  and  sees  breach  of  trust,  1734. 
22  &  23  Vict.  c.  35,  indemnity  clause,  1735. 
retainer  for  devastavit  by  co-executor,  1171,  n.  (/). 
one  of  several  executors  cannot  bind  the  others  by  his  contract,  S20, 

821. 
"Bank  may  require  all  who  have  proved  to  join  in  transfer  of  stock, 

722,  819. 
transfer  of  railway  shares  or  stock  standing  in  names  of  two  executors 

cannot  be  made  by  one,  819,  n.  (s). 
power  of  one  of  several  executors,  816 — 828. 
of  the  survivor,  821. 
exercise  of  power  given  to  several  to  sell  land,  821,  et  seq. 
when  one  renounces,  821 — 824. 
by  surviving  executors,  824. 

by  a  single  survivor,  825,  826. 
rule  introduced  by  Conveyancing  Act,  826. 
when  one  executor  may  sue  the  other,  235,  827,  11  SI. 
in  equity,  1S03. 

injunction  by  executor  against  co-executor  before  probate, 
1953. 
demise  by  executors  to  their  co-executor,  827. 
an  executor  may  prove  under  co-executor's  bankruptcv,   1898, 

n.  (o). 
one  ot  several  executors  may  accent  a  surrender  of  a  term,  820, 
n.  (z). 
assent  bv  one  of  several  to  his  own  legacy  sufficient,   1239. 
pleas  by,  1834,  1835.     See  Pleas. 

judgment  against,  when  only  one  is  found  to  have  assets,  1861.    See 
Judgment. 

EXECTTTOK   OF   EXECUTOR, 

whether  he  may  refuse  to  administer  the  first  testator's  effects  though 

he  accepts  the  office  as  to  his  immediate  testator,  227,  233. 
where  there  is  a  sole  executor,  his  executor  represents  the  first  testa 
tor,  204. 

not  unless  the  first  executor  proves  the  will,  205. 

but  will  must  be  proved  in  this  country,  409. 

if  there  are  several  executors,  no  interest  is  transmissible,  except 

to  the  executor  of  the  survivor,  206. 
under  the  old  law  not  even  where  one  of  several  proved,  and  the 

rest  renounced,  206,  233. 
but  now  rights  of  an  executor  renouncing  probate  cease,  as  if  he 
had  not  been  named  in  the  will,  206,  234. 
authority  of  administrator  durante  minor itatc  of  executor  of  executor, 
410,  411. 

liability  of,  427. 
administrator  durante  absentia  may  be  appointed  in  absence  of,  435 

n.  (0- 
his  estate,  7S8.     See  Estate. 

executor  of /erne  covert  executrix,  205,  352,  793,  794. 
if  executor  dies  before  probate,  his  executor  does  not  represent  the 
first  testator,  257. 

qutcre  whether  can  retain  when  original  executor  creditor 
of  testator,  251,  n.  (u). 
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EXECUTOR— continued. 

Executor  of  executor — continued. 
no  new  probate  necessary  for,  322. 
his  power,  829—832. 

when  he  can  execute  a  power,  829 — 831,  1144,  n.  (u). 
a  personal  trust,  830,  ibid.,  n.  (c),  1144,  n.  (u). 
a  power  annexed  to  an  interest,  831. 
what  are  assets  in  hands  of,  560,  561. 
remedies  against,  1601,  1871. 

for  a  devastavit  of  first  executor,  1601,  1872. 

debt  on  a  judgment  against  the  first  executor  suggesting  a 
devastavit,  1867,  1872. 
cannot  after  probate  call  in  question  validity  of  will,  498. 

Executor  of  administrator, 

does  not  represent  the  intestate,  411. 

Administrator  of  executor, 

does  not  represent  first  testator,  204. 

cannot  sue  for  double  value  of  lands  held  over,  though  tenant 

attorned  to  him,  204,  n.  (c). 
administrator  durante  minoritate  of  executor  of  executor  repre- 
sents first  testator,  205,  n.  (d). 
Limited  executor,  199,  et  seq.,  439,  ct  seq. 
in  point  of  time,  199. 

as  to  when  he  shall  begin  his  office,  199. 
as  to  when  he  shall  cease,  200. 
in  point  of  place,  200,  451.    Cf.  1727,  1731. 

in  various  countries,  201. 
in  point  of  subject-matter,  201,  202. 

as  to  creditors,  distinct  executors  are  all  as  one  executor,  202. 
conditional  executor,  202,  203. 
acts  done  by  executor  before  condition  broken,  good,  202,  n.  («). 

EXECUTOR  BE  SON  TORT, 
definition  of,  208. 
may  be  of  a  term  of  years,  209. 

what  acts  constitute,  208—212.     See  also,  228,  1827. 
is  not  a  question  for  a  jury,  216. 

cannot  be  purged  by  a  subsequent  grant  of  administration,  220,  n.  (/•). 
what  acts  do  not  constitue,  212 — 216. 

whether  there  may  be  a  lawful  executor  or  administrator,  and  an 
executor  de  son  tort,  at  the  same  time,  212,  487,  n.  («•). 
liability  of,  216,  ct  seq. 

an  executor  de  son  tort  may  be  sued  as  such,  though,  before  writ 
brought,  administration  be  legally  granted  to  another,  212,  n.  (•'•). 
can  be  sued  jointly  with  lawful  executor  or  severally,  217. 
but  cannot  be  joined  in  suit  against  administrator,  217. 
in  an  action  by  a  creditor,  217. 

by  a  creditor  administrator  for  his  own  debt,  11S1. 
he  shall  be  named  executor  generally,  217. 

consequence  of  his  pleading  ne  unqucs  executor,  218 
not  liable  beyond  the  assets  come  to  his  hands,  217. 
plea  of  plenc  adminislravit  by,  217. 

may  be  pleaded  with  ne  unqucs  executor,  218. 

he  may  show  the  payment  of  debts  under,  218,  877,  878. 

of  equal  or  superior  degree,  218. 
he  may   show  the  delivery  of   the  assets  to  the   rightful 
executor,  218,  506. 

secus,  after  action  brought,  219. 

payments  to  an  administrator  after  suit  in  equity'  not 

allowed,  219. 
accounting   with    rightful   executor   not   sufficient  in 
equity,  scd  qucerc,  219,  n.  (k). 
he  may  show  payment  of  debt  of  superior  degree  after  action 
brought,  218,  878. 
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EXECUTOR  DE  SON  TORT—contimied. 
liability  of — continued. 

in'an  action  by  a  creditor — continued* 
retainer  by,  for  his  own  debt, 

cannot  be  pleaded  or  given  in  evidence,  220. 
though  of  superior  degree,  220. 
though  the  rightful  executor  or  administrator  assent  to 

it,°220. 
if  he  were  sued  as  executor  generally,  and  pleads  a  re- 
tainer, the  plaintiff  may  reply  that  he  is  executor  de 
son  tort,  220. 
if  he  gives  the  retainer  in  evidence,  the  plaintiff  may 
show  who  is  the  rightful  executor,  220. 
may  be  legalised  by  administration  obtained  pendente  lite, 
220. 

he  may  rejoin  that  fact  puis  darrein  continuance,  220. 
in  an  action  by  the  rightful  executor,  221 . 

he  may  give  in  evidence,  in  mitigation  of  _  damages,  payments 
made  in  a  course  of  administration,  221,  ibid.,  n.  (/). 
but  he  cannot  plead  them  in  bar,  221. 
he   shall  not  be  allowed  them,  where  the  assets  are  not 
sufficient  for  debts,  222.  _ 

whether  the  executor  de  son  tort  of  an  executor  de  son  tort  is  liable  for 
a  devastavit  by  the  first,  1601,  n.  (p). 
effect  of  his  acts  on  assets  aliened  by  him,  222. 
all  his  lawful  acts  are  good,  222. 
qualifications  of  this  rule,  223. 
how  far  bound  by  his  own  acts  having  subsequently  obtained  letters  ot 

administration,  224,  344.     See  1678,  1679. 
he  cannot  bring  any  action  in  right  of  the  deceased,  796. 

but  being  in  possession  of  goods  of  deceased  may_maintain  an  action 
in  respect  of  them  against  a  mere  wrongdoer,  796,  n.  (c). 
his  presence  in  a  court  of  equity  will  not  dispense  with  that  of  a  regular 

representative,  1827,  n.  (c),  1914. 
there  cannot  be  an  administrator  de  son  tort,  217,  n.  (?/). 
agent  to,  cannot  discharge  himself  by  showing  that  he  has  accounted  to 

his  principal,  219. 
of  executor  de  son  tort, 

liability  of,  1601,  n.  (p). 

KXFX'UTOR  ACCORDING  TO  THE  TENOR, 

how  appointed,  189 — 192. 

"EXECUTORSHIP  EXPENSES," 
what  they  mean,  851. 

EXECUTORY  BEQUEST,  1110,  1113,  1117.     See  Lapsed  Legacies. 

EXECUTORY  INTEREST,  _ 

passes  to  executor,  614,  771,  ct  scq. 

EXEMPTIONS, 

from  probate  duty,  525,  526. 

from  legacy  or  succession  duty,  518,  1405,  n.  (b). 

EXONERATION.     See  Assets— Marshalling. 

of  the  real  estate  by  the  personal,  1561,  ct  scq. 

heir  or  devisee  who  has  been  forced  to  pay  a  bond,  shall  be  re- 
imbursed out  of  the  personal  assets,  1 562. 
so  formerly  of  a  mortgage,  1562. 
where  land  is  devised  subject  to  incumbrances,  1562,  n.  (x)  _ 

secus,  if  the  payment  of  the  mortgage  debt  is  a  condition 
imposed  on  the  devisee,  1563,  n.  (x). 
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EXONERATION—  continued. 

of  the  real  estate  by  the  personal — continued. 

heir  or  devisee  who  has  been  forced  to  pay  a  bond,  shall  be  reim- 
bursed out  of  the  personal  assets — continued. 
not  so  as  to  disappoint  any  person  having  a  prior  claim  to  be 

satisfied,  1563. 
it  can  only  take  place  where  the  debt  is  the  ]n-oj)cr  debt  of  the 

deceased,  1565 — 1570. 
17  &  18  Vict.  c.  113  (Locke  King's  Act),  after  Dec.   31,  1854, 
heir  or  devisee  of  real  estate  not  to  claim  payment  of  mort- 
gage out  of  personal  assets,  1570,  et  scq. 
construction  of  Act,  1570—1573,  n.  (i). 
30  &  31  Vict.  c.  69,  amends  Locke  King's  Act,  1573,  1574. 
40  &  41  Vict.  c.  34  (Locke  King's  Act  Amendment  Act),  1574. 
1575. 
of  real  estate  charged  with  debts  and  legacies,  1575. 
of  the  personal  estate  by  the  real,  1576,  et  seq. 

what  words  in  a  will  shall  exempt  the  peisonal  estate  from  payment 
of  debts  and  legacies,  1577 — 1582. 

legacies  given  out  of  particular  fund,  15S2. 
of  real  and  personal  estate  when  a  mixed  fund  is  directed  to  be  applied  in 

payment  of  debts  and  legacies,  1583. 
of  specific  legacies,  1584,  1646 — 1649. 

of  estate  purchased  by  testator,  from  purchase  money,  1643.     See  1573, 
n.  (i). 

EXPENSES, 

executorship,  what  they  mean,  851. 

funeral,  836,  et  scq.     See  Funeral. 

legal,  what  they  include,  851,  n.  [a). 

testamentary,  what  they  mean,  851. 

of  probate  and  administration,  what  they  include,  S50,  851,  1303. 


F. 
FAC-SIMILE  PROBATE,  273,  324,  4S2,  ct  scq. 

FAILURE  OF  ISSUE.     See  Issue. 
what  it  means,  966,  n.  (</). 

FALSE  IMPRISONMENT, 

action  for,  does  not  survive  to  executor,  700. 
nor  against  him,  1600. 

FAMILY, 

who  entitled,  under  description  of,  in  a  will,  989. 
younger  branches  of,  991. 

when  they  take  per  capita  and  when  per  sthpes,  1519,  n.  (q). 
gift  to  "  A.  for  her  and  her  family,"  990. 
payment  of  legacy  to  "  A.  and  his  family,"'  1261. 
Act  for  compensating  the  families  of  persons' killed  bv  accident,  &c.  (9  k 
10  Vict.  c.  93),  703,  et  scq. 

"FARMING  STOCK," 

whether  words  will  pass  growing  crops,  627,  ibid.,  n.  (o),  1051. 

FATHER, 

his  rights  to  the  grant  of  administration  to  his  son,  359. 
to  the  residue  of  his  son's  effects,  1377. 
to  share  with  his  widow,  1378. 


FEAR.     See  Will,  who  is  capable  of  making. 
will  obtained  by,  37. 
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FELO  BE  SE.     See  Will,  icJw  is  capable  of  making. 
formerly  incapable  of  making  a  will  of  chattels,  60. 
presentment  or  inquest  of,  when  removable  by  certiorari,  and  traversable 

by  executors,  780. 
administration  to  the  effects  of,  373. 

FELON.     See  Will,  who  is  capable  etf  making. 
legacy  to,  how  to  be  paid,  1284,  1285. 
formerly  incapable  of  making  a  will,  59,  60. 

unless  pardoned,  60. 
he  may  make  a  will  as  executor,  60. 
may  sue  as  executor,  186. 
administration  to  effects  of,  373. 
forfeiture  of  property  of  abolished  by  33  &  34  Vict.  c.  23. ..00,  373. 

FEME  COVERT.     See  Husband  and  Wife. 
FIEEI  FACIAS.     See  Execution,  Judgment. 

FINES, 

imposed  upon  testator,  liability  of  executor  for,  1614. 
copyhold,  732,  1657. 

FIRM  OF  PARTNERS, 

may  be  executors,  184.     See  1346. 

FISH, 

when  they  pass  to  executor,  618,  619. 

FIXTURES.     See  Heirlooms. 
general  rule  as  to,  640. 
what  is  an  annexation  of  a  chattel  to  the  freehold,  040,  d  seq. 

constructive  annexation,  042,  043. 
when  executor  is  entitled  to  sever,  643,  el  seq. 

right  of  executor  of  tenant  in  fee  against  the  heir,  643. 
old  rule,  044. 

relaxations  as  to  trade  fixtures,  645,  646. 

as  to  fixtures  for  ornament  or  convenience,  646 — 649. 
against  devisee,  649,  650. 
light  of  executor  of  tenant  for  life  or  in  tail  against  remainderman, 
'051—054. 

as  to  trade  fixtures,  651 — 653. 
as  to  ornamental  fixtures,  653,  654. 
cases  of  fixtures  between  landlord  and  tenant,  654,  ft  seq. 

formerly  executors  of  tenant  not  entitled  to  fixtures  set  up  for 

agriculture,  655. 
provisions  of  stat.  14  &  15  Vict.    c.    25,    and  of  Agricultural 

Holdings  Acts,  655,  656. 
case  of  a  conservatory,  656,  657. 
case  of  a  pump,  657. 

apart  from  statute  must  be  removed  by  the  tenant  or  his  executor 
before  the  tenancy  expires,  658. 
under  Agricultural  Holdings  Act,  18S3,  within  reasonable 

time,  058,  n.  (s). 
within  a  reasonable  time,  in  case  of  a  tenant  for  life  or  in 
.      tail,  659. 
will  pass  by  a  bequest  to  a  charity,  908,  n.  (&•). 
"and  fixed  furniture,"  bequest  of,  647,  n.  (o). 
pass  by  a  conveyance  of  the  freehold  to  which  they  are  annexed,  by 
virtue  of  Conveyancing  Act,  1881,  650  n.  (b). 

FOLLOWING  ASSETS.     See  Assets. 
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FORCE.     See  Will,  who  It  capable  of  making. 
will  obtained  by,  37. 

FOREIGN  ADMINISTRATION, 

rights  of  foreign  administrators,  367 — 369.     See  also  1525,  et  scq.,  1801 

1827. 
liabilities  of  foreign  administrators,  367 — 369,  1525,  ct  seq. 

FOREIGN  ASSETS,  365,  1523,  et  seq.     See  Executor,  limited. 

FOREIGN  BONDS, 

what  passes  by  bequest  of,  1055. 

semble  not  within  Trustee  Relief  Acts,  1819. 

FOREIGN  EXECUTORS, 

cannot  be  sued  here,  1827,  1915. 

FOREIGN  JUDGMENT, 

ranks  as  debt  by  simple  contract,  860. 

FOREIGN  LANGUAGE.     See  Will,  form  and  manner  of  making. 
immaterial  that  will  in,  98. 
will  in,  probate  of,  325,  482. 
construction  of,  482.     See  930,  n.  (e). 

FOREIGN  LAW, 

construction  of  technical  words  of,  930,  n.  (e). 

FOREIGNEB.     See  Alien,  Domicil. 
capacity  of,  to  make  a  will,  9. 
may  be  executor,  184. 
may  be  administrator,  387,  420. 

bond  on  grant  of  administration  to,  459,  n.  (*■). 
probate  of  will  of,  296,  et  seq. 

if  the  deceased  left  no  personalty  in   this  country,  his  will  need  not 

be  proved  here,  296,  300.  n.  (/).     See  847. 
but  if  a  foreign  executor  has  to  bring  a  suit  here,  there  must  be 

administration  ad  litem,  296,  297,  1S27. 
a  will  made  abroad  of  property  here,  must  be  proved  here,  242, 

n.  (n),  298. 
Scotch  confirmation  produced  in   Probate  Court  and  sealed  there, 

has  the  effect  of  probate,  298. 
Irish  probates  to  be  of  like  force  as  English  probates,  being  resealed, 

299. 
a  foreign  executor  cannot  be  sued  here,  1827. 
rights  of  representative  extend  to  foreign  assets,  300. 
but  not  grant  of  probate,  300,  et  scq. 
nor  grant  of  administration,  365. 
when  succession    duty   payable  on  disposition   made   bv,    1445,    1446, 

n.  {>■),  1503. 
administration  to  effects  of,  365,  ct  seq. 
validity  and  construction  of  will  of, 

the  court  here  will  be  guided  by  the  law  of  the  country  of  domicil, 
302,  307,  940.     See  930,  n.  (e). 
bequest  to  children  of,  how  construed,   959.     See  1388,  n.  (/"),   1397 

1454,  n.  (/). 
distribution  of  effects  of,  1387—1401. 

shall  be  according  to  the  country  of  domicil,  13S7. 
rules  for  ascertaining  the  domicil,  1392,  et  seq. 
feme  covert  foreigner  and  domiciled  abroad  may  make  a  will  in  accordance 
with  law  of  domicil,  59. 

FORFEITURE, 

of  felon's  property,  abolished  by  33  &  34  Yict.  c.  23... 60,  373. 
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FORGED  WILL,  469,  et  seq.     See  Fraud,  Probate,  rmoeatbn. 

payment  to  executor  of,  good  discharge  to  debtor,  4bb,  ^00,  1,  .>■•. 

FORM  OF  WILL,  62,  et  seq.     See  Will,  form  and  maimer  of  making. 

FORMA  PAUPERIS, 

executor  cannot  sue  or  defend  in,  1804. 

FRVUD.     See  Will,  who  is  capable  of  making. 

will  obtained  by,  37,  38.     And  see  99—103,  315,  316. 

what  fraud  will  annul  a  will,  38. 

cannot  be  set  aside  in  equity,  3S,  468,  et  seq. 

evidence  as  to,  295.     See  Evidence. 
probate  obtained  by,  468,  rf  seq.     See  Probate,  revocation. 
bequest  obtained  by,  1016. 

when  Court  of  Equity  will  interfere,  467,  et  scq._ 
will  vitiate  alienation  of  assets  by  executor,  804,  805. 
property  assigned  in  fraud  of  creditors  assets,  1545. 
from  what  time  Statute  of  Limitations  runs  in  cases  of,  1929. 

FRAUDS,  STATUTE  OF, 

as  to  personal  liability  of  executor,  1667,  et  seq. 

FRAUDULENT  ASSIGNMENT,  .«,,-,,         ,* 

property  assigned  is  assets,  1545.     See  also  666,  tbul.,  n.  (i). 

FREE  OF  DUTY, 

legacies  and  successions  given,  1506,  et  seq. 

FREEHOLD.     See  Action,  Covenant,  Bemedies,  Tort. 
definition  of,  595,  n.  (y).  . 

actions  for  trespasses  to,  do  not  at  common  law  survive  to  executor,  iW. 

provisions  ofstat.  3  &  4  Win.  IV.  c.  42,  s.  2,  702. 
actions  on  contracts  relating  to,  when  they  survive  to  executor,    ,10, 
et  seq. 

FRIENDLY  SOCIETY, 

debt  due  by  officer  of,  in  what  rank  his  executor  must  pay  it,  bob,  bot. 

when  representation  not  necessary  to  member  of,  397. 

unexercised  power  to  bequeath  death  allowance   out   of  funds   of,  not 

assets    ir> 5 2   n.  {*)> 
quaere,  whether  bequest  to  is  bequest  to  charitable  uses,  921. 

FRUIT, 

when  it  passes  to  heir,  and  when  to  executor,  620. 

KINDS, 

public.     See  Stock  in  Public  Funds. 

FUNERAL, 

expenses  of, 

what  allowable  to  executor  as  against  creditors,  S3o— 8^8. 

as  against  legatees,  S38,  839.  , 

allowed  out  of  the  estate  in  preference  to  all  debts  and  duties,  8^6,. 

850,  1679,  n.  (b). 
may  be  deducted  from  the  value  of  account  for  probate  duty  where 

deceased  domiciled  in  United  Kingdom,  513,  514,  836,  n.  (b). 
liability  of  executor  for,  when  personal,  1677,  1678. 
liability  of  executor  for,  when  he  has  given  no  directions  for  the 
burial,  1678—1681. 
W.E. — VOL.   II.  4   D 
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F  T  N  ER  AL  —  cont  timed. 
expenses  of — continued. 

charge  of,  upon  land,  its  effect  as  to  exonerating  the  personalty, 

1579.     See  1581. 
•whether  a  husband  can  throw  his  wife's  funeral  charges  on   her 

separate  estate,  836,  n.  (c),  1655,  n.  (v). 
whether  Avill  entitle  undertaker  to  administration  as  creditor,  381, 

n.  (c). 
retainer  by  executor  for  expenses  of,  1655,  n.  (r),  1851,  1857. 
heir  voluntarily  paying,  of  intestate,  not   entitled  to  have  them 

refunded,  1681,  n.  (h). 

FURNITURE, 

what  passes  by  a  bequest  of,  1048,  1070,  n.  (t). 
"fixed  furniture,"  1050. 


G. 

■GAME, 

when  it  passes  to  executor,  618,  619. 

GARTER, 

in  nature  of  heirloom,  636. 

■GENERAL  WORDS, 

of  bequest,  when  restrained  by  the  context,  1045 — 1048. 

GIFT.     See  Donatio  Mortis  Causa. 

deed  of,  properly  executed  and  attested,  may  operate  as  a  will,  1480. 
executor  not  compellable  to  complete  gift  of  testator,  670,  n.  (z),  1658. 

GIFT    OVER,    1072,  et    seq.,     1123,    ct  scq.       See     Conditional  Legacies, 
Lapsed  Legacies. 

GOODS, 

what  passes  by  description  of,  1040,  1045— 104S.     See  Legacy. 
ademption  of  specific  legacy  of,  1189 — 1191. 

■GOODS  SOLD  AND  DELIVERED, 

by  executor,  he  may  declare  for,  as  such,  763. 

to  executor,  he  cannot  be  sued  for  as  executor,  1666. 

GOODWILL, 

what  passes  by  bequest  of,  1051,  n.  (6). 
when  assets,  1521,  n.  (q). 

GOVERNMENT, 

legacy  to,  1010. 

GRANDCHILDREN, 

who  can  take  under  description  of,  in  a  will,  959. 

cannot  generally  take  under  description  of  "  children,"  952. 

rule  as  to  vesting  of  gifts  to,  where  settlor  in  loco  parentis,  1114,  n,  (c). 

-GRANDFATHER, 

his  nearness  in  blood  to  jiropositus,  356. 
preferred,  in  degrees  of  kindred,  to  an  uncle,  360. 

postponed  to  brothers  and  sisters,  361,  13S1,  1352. 

by  the  mother's  side,  1382. 
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"'GRAND  NEPHEWS  AND  NIECES," 
construction  of,  962. 

-GRANT  OF  ARMS, 

exemplification  of,  whether  an  heirloom,  635,  n.  (g). 

GRASS, 

when  it  goes  to  the  heir,  and  when  to  the  executor,  625. 
action  for  cutting,  when  it  survives  to  executor,  701. 

GRAVESTONE.     See  Monument. 
property  in,  635. 

GREAT  GRANDCHILDREN, 

when  included  in  gift  to  grandchildren,  959. 

GREAT  GRANDFATHER, 

shall^  share  in  distribution  with  uncle,  1382. 

•GUARANTEE, 

when  revoked  by  death  of  guarantor,  1660. 

•GUARDIAN, 

at  what  age  an  infant  may  choose,  41S. 

distinction  between  infant  and  minor  as  to  nomination  of,  418. 

his  right  to  administration  durante  minoritatc,  417,  418. 

when  grant  of  administration  refused  to,  419. 

rules  of  court  as  to  such  grant  to,  419,  420. 

appointed  by  Ecclesiastical  Court,  417,  n.  (s). 

cannot  be  appointed  to  infant  en  ventre  dc  sa  mire,  418   n.  (v). 


H. 

HALF-BLOOD, 

is  equally  near  of  kin  with  the  whole  blood,  359. 

equally  entitled  to  grant  of  administration,  359. 
equally  entitled  to  a  distributive  share  of  effects,  1382.     See  984. 
brothers,  ke.  of  half-blood  shall  share  with  their  mother,  1380. 
nephews  and  nieces  of,  included  in  gift  to   nephews  and  nieces, 
simplicitcr,  963. 

HANDWRITING, 
proof  of, 

mode  of  proving  handwriting,  287. 

rule  that  on  proof  of  signing,  instructions  and  knowledge  of  contents 
shall  be  presumed,  288. 

exceptions,  289.     See  Probate. 

comparison  of,  stat.  17  &  18  Vict.  c.  125,  s.  27... 287,  n.  (p). 
validity  of  will  may  be  established  by  proof  of  handwriting   of 
witnesses  in  certain  cases,  290. 

«  HAVING," 

when  construed  "  having  had,"  937. 

HAWKS, 

whether  they  pass  to  executor,  617,  n.  (b) 

HEDGES, 

cut  down  or  severed,  executors  shall  have  them,  620,  622. 

4  D  2 
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HEIR, 

must  be  cited  when  a  will  is  proved  in  solemn  form  affecting  real  estate,. 

2S3,  478.     See  Probate,  manner  of  obtaining. 
order  for  citation  of,  how  obtained,  284. 
when  liable  to  costs,  283. 
when  bound  by  Probate,  478,  et  sen. 

his  title  in  certain  respects  exclusive  of  the  executor,  632,  et  seq. 
See  Estate,  Heirloom,  Conversion. 
to  chattels  real,  592,  et  seq. 
to  estate  pur  aider  vie,  601. 
to  mortgages,  602 — 604. 
to  chattels  animate,  617 — 620. 
to  heirdoorns,  &c,  632—640. 
to  fixtures,  640. 

to  property  converted  in  equity,  579 — 591. 
to  actions  on  covenants  real,  710,  et  seq. 
power  of  executor  to  enter  the  house  descended  to  heir,  to  remove  goods,. 

796. 
power    of   heir    to    distrain    goods   of  executor  damage   feasant,    796, 
849. 

consequence  of  executor  not  removing  effects  from  the  land,  796, 
849. 
what  he  shall  bring  into  hotchpot  under  the  statute  of  distributions, 

1354,  1369. 
who  are  entitled  under  the  description  of  "  heirs  "  in  a  will  of  personalty, 
968,  n.  (q),  969,  970.     See  Lapsed  Legacies,  Purchase,  words  of. 
legacy  to  A.  and  the  heirs  of  ins  body,  931,  967,  968. 

"A.  for  life,  and  then  to  the  heirs  of  his  bodv,"  96S. 
"the  heirs  of  '  A.'  or  'my  heir,'  "  963,  969. 
"  my  heirs  or  next  of  kin,"  970. 

to  A.  and  his  heirs  does  not  lapse,  96S — 970,  1075.     Hut  sec- 
1075,  n.  (c). 
when  the  heir  entitled  under  the  word  "  family,"  989. 
when  the  heir  takes  as  q^rsona  designata,  967,  et  seq.,  1075.     See  Purchase? 

words  of. 
if  the  obligor  makes  the  obligee  his  executor,  in  what  cases  he  may  sue 

the  heir,  893,  1180. 
when  put  to  an  election,  as  to  a  legacy,  1307,  1308. 
assets  in  his  hands,  1553,  et  seq. 
when   entitled   to   be  exonerated   by   the  executor,    1561,    et   seq.     Set 

Exoneration. 
not  bound  by  ancestor's  obligation,  unless  named,  1596. 
retainer  by,  888,  n.  (x),  890,  n.  (s),  1558,  n.  (/.). 
of  executor, 

liability  with  respect  to  bond  of  ancestor,  1595,  1596. 
entitled  to  money  covenanted  to  be  laid  out  iu  land,  5S2. 
of  vendor  or  purchaser, 

when  entitled  to  the  estate  sold,  581,  1644. 

when  entitled  to  have  the  purchase  money  paid  by  the  executor, 
1643,  1644. 

applied  to  his  use,  1644. 
suit  in  County  Court  by,  where  estate  does  not  exceed  500Z.,  1954. 
may  have  an  order  for  administration  without  suing  others  interested, 

1921.  ° 

may  proceed  by  originating  summons,  1806. 

HEIR-LOOMS, 

what  they  are  strictly,  633. 

must  go  to  the  heir  by  custom,  634. 

semblc,  must  be  of  a  ponderous  nature,  634. 

crown  jewels,  634. 
not  devisable  to  executors,  634,  635. 

but  alienable  by  the  deceased  in  his  lifetime,  635. 


INDEX. 


2037 


HEIR-LOOMS— continued. 

chattels  in  the  nature  of,  635. 

monuments,  coat  armour,  &c,  635. 
coffin  and  shroud,  635. 
collar  of  SS.  and  Garter,  636. 
ancient  horn,  636 

journals  of  the  house  of  lords,  636. 
charters  and  deeds  belonging  to  inheritance,  63G. 
box  in  which  the}''  are  kept,  636. 
chattels  settled  or  devised  as,  637,  638. 
proper  mode  of  limitation,  63S. 

not  liable  to  legacy  duty  till  they  vest  absolutely,  1419. 
ought  not  to  be  applied  unnecessarily  in  the  payment  of  debts,  639. 
chattels  which  go  to  the  successor  of  corporation  sole,  in  the  manner  of, 
639. 

HEREDITAMENT.     See  Incorporeal  Hereditament. 

HERIOT, 

due  to  testator  as  lord,  executor  may  sue  for,  732. 

HERITABLE  BOND, 

Scotch,  descends  to  heir,  696,  n.  {b). 
heir  not  put  to  election  as  to,  100S. 

HOLDING  OVER  „  lt_  .  , 

of  land,  administrator  of  executor   cannot  sue   for  penalty  lor  under 
4  Geo.  II.  c.  28... 204,  n.  (c). 

HOLOGRAPH  WILL, 

construed  more  benignly,  930,  n.  (e). 

HOPS, 

whether  they  go  to  the  executor,  624. 

HOTCHPOT.     See  Distribution. 

doctrine  of,  under  the  statute  of  distributions,  1369. 

advancement  by  inotlwr  shall  not  be  brought  into,  1370. 

a  child  shall  not  bring  into,  for  the  benefit  of  the  mother,  1371. 

HOUNDS, 

pass  to  executor,  617.  ihid.,  n.  (&). 

HOUSE, 

bequest  of  property  in,  1041,  et  acq. 

bequest  of  things  "in  and  about,"  1045.     See  1189,  etjeq. 
of  heir,  power  of  executor  to  enter,  to  remove  goods,  796. 
where  testator  contracts  to  build,  liability  of  executor  to  complete  the 
works,  1689. 

HOUSE  OF  LORDS, 

journals  of,  property  in,  636. 

HOUSEHOLD  GOODS, 

what  passes  by  description  ol,  m  a  will,  1044. 

"  <roods  and  chattels  in  and  about  the  house,"  1045. 
"  household  furniture,"  1048. 
•'household  effects,"  1050. 
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HOUSEKEEPING  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,  1698,  n.  (p),  17o9,  n.  (p). 

HUNDRED,  „,  r    .  . 

whether  action  can  be  maintained  against  by  executor  of  lessee  for  injury 
done  by  rioters  under  stat.  7  &  8  Geo.  IV.  c.  31,  s.  2. ..702. 

HUSBAND  AND  WIFE, 

admissibility  of  evidence  against  each  other,  285. 

gift  to  and  third  person,  construction  of,  947,  n.  (s),  961,  1327,  n.  (c),. 

1449,  n.  (z). 
not  "next  of  kin"  to  each  other,  983. 

Husband, 

his  right  to  be  his  wife's  administrator,  346,  el  scq.    See  .4  dmin  isfrafor. 
except  after  decree  of  judicial  separation  as  to  property  acquired 

thereafter,  55,  348. 
or  after  protection  order,  348. 
right  of  his  representatives,  349 — 351,  412,  413. 
his  right  after  her  death  to  her  effects,  1357. 
right  of  his  representatives,  1358. 
to  her  chattels  real  in  cases  outside  Married  Women's  Property 

Act,  608—614. 
in  cases  within  that  Act,  605 — 607. 

to  her  choses  in  action,  in  cases  outside  Married  "Women's  Pro- 
perty Act,  754 — 759. 
in  cases  within  that  Act,  736,  737. 
his  right  to  retain  for  his  wife's  funeral  expenses  against  creditors 

out  of  her  estate,  836,  n.  (c),  1655,  n.  (v). 
liability  of  him  or  his  executor  for  debts  of  wife,  1652,  et  seq. 

provisions  of  Married  "Women's  Property  Act  as  to,  1652,  1653. 
general  effect  of  Act,  1653,  1654. 

as  to  shares  in  Companies  under  Companies  Act,  1862. ..1654, 
1655. 
his  liability  for  devastavit  of   wife    executrix,    1742,    1743.     See 
Devastavit. 

"Wife.     See  Widow. 

Capacity  of  wife  to  make  a  will,  46 — 59. 
1.  Before  Married  Women's  Property  Act. 
not  affected  by  stat.  1  Vict.  c.  26,  46. 
she  may  make  a  will  as  executrix,  47,  352. 
she  may  make  a  will  by  her  husband's  assent,  47. 
what  is  a  sufficient  assent,  48. 
assent  only  available,  if  he  survive,  48. 
a  widow  might  prior  to  1838  set  up  a  will  by  recognition  made 

before  or  during  coverture,  49,  181.     See  47,  n.  (t). 
she  may  make  a  will  in  pursuance  of  agreement  before  marriage, 
or  under  a  power,  49. 

power  must  formerly  have  been  pleaded  in  the  allegation  of 

the  executor,  53,  323. 
present  practice,  53,  n.  (a),  57,  323,  324. 
probate  should  be  granted,  though  the  power  be  ill  executed, 

50—52. 
such  a  will  not  available  without  probate,  50,  32S,  476. 
unless  of  real  estate,  182,  n.  (/).     See  58,  327. 
but  the  production  of  such  probate  alone  would  not  formerly 
induce  a  court  of  equity  to  act  upon  it,  476. 

it  may  be  proved  without  the  husband's  consent, 

50,  323. 
form  of  probate,  323.     See  57. 
not  revoked  by  her  surviving  her  husband.  59. 
whether    exercise    of  power   by   will  of   married 
woman  makes  property  assets,*1550— 1552.  n.  (c). 
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HUSBAND  AND  WIFE— continued. 

AVife — continued. 

Capacity  of  wife  to  make  a  will — continued. 

1.  Before  Married  Women's  Property  Act— continued. 

husband's  right  to  administration  aeterormrt,  323. 
she  may  make  a  will  of  her  separate  property,  53,  54,  u.  (/). 
in  reversion  as  well  as  possession,  54. 
of  the  accretions  of  her  separate  property,  54. 
property  acquired   by   a   widow   cannot   pass  by   a  will    made 

during  coverture,  58.     See  47,  n.  {t),  164,  n.  (c). 
will  of  feme  sole  revoked  by  marriage,  59,  160. 
wife  of  husband  banished  by  statute,  59. 
the  queen  consort,  59. 
wife  foreigner  and  domiciled  abroad,  59. 
will  of  feme  covert  of  property  acquired  after  a  protection  order, 

55. 
after  a  judicial  separation,  65. 

2.  Under  Married  Women's  Property  Act, 
provisions  of  the  Act,  55 — 57. 

"eneral  effect  of  Act  as  to  woman  married  before  January  1st, 
°  1883. ..57. 

as  to  woman  married  on  or  after  that  date,  57. 
no  longer  necessary  to  recite  power  in  grant  of  probate,  57. 
grant  no  longer  limited,  57.     See  53,  n.  (a),  323,  324. 
when  her  will  of  realty  entitled  to  probate,  58,  182,  n.  (/),  327, 

328,  n.  (t). 
republication  of  will  made  during  coverture  still  necessary,  4/, 

n.  (0,  58.     See  164,  n.  (e). 
\ct  does  not  remove  restriction  of  43  Geo.  III.,  c.   108... 921, 

n.  (t). 

TTV/c  cxcciilvij* 

might  make  a  will  even  before  Married  Women's  Property  Act, 

47.     See  793. 
and  continue  the  chain  of  executorship,  205  ;  but  see  352. 
whether  if  infant  executrix  take  husband  of  full  age,  he  thall 

have  the  execution,  185. 
since  January  1st,  1883,  may  be  executrix  as  if  feme  sole,  185, 

186,  565,  1741,  1742. 
consent  of  husband  no  longer  necessary.  186. 
liability  as  to  devastavits  committed  by,  1741 — 1743. 
her    husband's    liability   for    her   devastavits,    before   Married 

Women's  Property  Act,  1742,  1743. 
no  longer  liable  unless  he  intermeddles,  1741. 
her  liability  for  husband's  devastavit,  1896,  n.  (b). 
her  estate  as  executrix,  793,  794. 
her  power  before  Married  Women's  Property  Act.  834. 
her  power  since,  833. 

may  now  sue  or  be  sued  without  her  husband,  833,  1831. 
suing  without  her  husband,  not  liable  to  give  security  for  costs, 

834. 
ne  exeat  regno  against,  1931,  1932. 
arrest  of,  under  Debtors  Act,  1931. 
attachment  against,  for  want  of  answer,  1932. 
administration  de  bonis  non  at  her  death,  352. 

Wife  administratrix, 

her  capacity  for  the  office   of  administrator,  390,   833,   1741, 

1742. 
since  January  1st,  1883,  may  act  as,  without  control  of  her  hus- 
band, as  if  a  feme  sole,  565,  833. 
suing  without  her  husband,  need  not  give  security  for  costs,  834. 
husband  need  not  join  in  administration  bond,  462. 
old  law  as  to,  834. 

liability  as  to  devastavits  by,  1741—1743. 
ne  exeat  rctjno  against,  1931. 
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HUSBAND  AND  WIFE— continued. 
Wife — continued. 

Wife  next  of  kin  to  an  intestate, 

administration  shall  be  granted  to  her,  as  if  a  feme  sole,  383. 

law  before  Married  Women's  Property  Act,  388. 

where  she  or  her  husband  die  without  asserting  their  claim  who 

entitled  to  administer,  541. 
to   whom   her   distributive  share   shall   be  paid,  1174,    117.", 
1275—1283,  1401. 
Legacy  to  the  Wife, 

an  executor  cannot  since  Married  Women's  Property  Act,  set  oil 
debts  due  from  husband  against  a  legacy  to  the  wife,  1174, 1175. 
(i)  Under  Married  Women's  Property  Act, 
must  be  paid  to  her  only,  1277. 
what  property  comes  under,  12/7,  n.  (c). 
(ii)  Apart  from  Married  Women's  Property  Act, 

by  common  law  payment  must  be  to  husband,  1275. 

so  where  wife  foreign  subject  and  husband  entitled  by  foreign 

law,  1283. 
interference  with  husband's  right : — 

(a)  by  wife's  equity  to  a  settlement,  1277,  ct  seq. 
what  amount  will  be  settled,  1278,  n.  (»•). 
form  of  settlement,  1279,  n.  (c),  1281. 

on  whom  equity  binding,  12S2,  1283. 

where  the  equity  not  allowed,   1278,  n.   (c),  127'.', 

1280,  1283,  n.  (y). 
when  wife  may  waive  her  right,  1280 — 1282. 

(b)  by  gift  being  to  separate  use  of  wife,  1277. 
to  widow.     See  Widow. 

Widow's  right  to  be  her  husband's  administratrix,  352 — 355.     See 
Administration. 
stat.  21  Hen.  VIII.  c.  5,  352. 
she  is  usually  preferred  to  next  of  kin,  353. 
when  she  may  be  set  aside,  354. 
forfeiture  by  divorce,  355,  n.  (b). 

retainer  by  widow  for  loan  to  husband  out  of  her  separate  estate, 
892. 
Widoio's  right  to  a  share  of  her  husband's  effects,  1359 — 1366. 

her  common  law  right  by  writ  de  rational  Hi  parte  bonorum,  2. 
her  right  under  the  Statute  of  Distributions,  1359,  ct  seq.     Sec 
983,  n.  («). 

See  Distribution. 
Chattels  real  of  Wife, 

(i)  Apart  from  Married  Women's  Property  Act, 
right  of  husband's  executor  to,  60S,  et  seq. 

if  they  remain  in  statu  quo,  she  will  be  entitled,  and 
not  the  executor,  608. 

and  the  rule  is  the  same  in  equity,  as  in  law,  608, 

n.  (a). 
what  amounts  to  a  disposition  bv  the  husband, 
such  as  to  bar  her  right,  608—612. 
right  of  wife's  administrator  to,  612,  et  seq. 

those  vested  during  coverture  go  to  the  husband,  jure 

mariti,  612. 
secus,  of  those  not  vested,  613. 

and  where  the  wife  is  joint  tenant  with  another  of 
a  lease,  612,  n.  (u). 
(ii)  Under  Married  Women's  Property  Act,  605 — 60S. 
provisions  of  Act,  605 — 607. 
what  property  comes  under  Act,  607. 

devolution  of  chattels  real  on  death  of  wife  without  dis- 
posing of  them  unaltered,  605,  n.  (x). 
jus  mariti  abolished,  606,  n.  (x). 

husband  entitled  on  taking  out  letters  of  administration, 
606,  n.  (x). 
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HUSBAND  AND  WIFE— continued. 

Wife — continued. 

Separate  property  of  wife,  659,  et  seq. 

(i)  Apart  from  Married  A\  omen  s  Property  Act 

what  words  will  give  a  separate  estate,  664,  10o8,  n.  (n). 
gift  to  the  separate  use  of  an  unmarried  woman  excludes 
°  executors  of  future  husband,  664,  665. 
by  ante-nuptial  settlement,  665. 

ante-nuptial  agreement  in  writing.  66o,  60b. 
by  post-nuptial  settlement,  666. 
by  wife's  separate  trading,  667. 
by  savings  from  wife's  separate  property.  66 t,  008. 
I  iv  gifts  from  the  husband,  66S.  .  .    .  . 

by  stock,  &c,  purchased  by  husband  and  wife  m  their  joint 
names,  669. 

in  her  name  only,  669. 

what  is  sufficient  evidence  of  a  gift  by  husband  to  wile, 

669,  670.     See  1658,  1659,  1902. 
gifts  from  third  persons,  679,  6S0. 
husband's  right  to.  on  her  death  intestate,  755,  ibid.,  n.  [m). 

See  606,  n.  (.<;,  661,  n.  (a),  664. 
pin-money,  &c,  671. 

similar  allowances,  671,  672. 

savings  out  of,  when  liable  to  husbands  debts,  b<2. 
in  arrear  when  and  how  far  recoverable,  673. 
paraphernalia,  673—679.     See  Paraphernalia. 
property  acquired  by  a  wife  after  a  protection  order  under 
Divorce  Act,  55,  672. 
<ii)  Under  Married  Women's  Property  Act, 

all  gifts  to  married  woman  alter  Jan.  1st,  1883,  become  her 

separate  property,  659. 
woman  married  before  Jan.  1st,  1883,  not  entitled  to  hold 
as  separate  property  where  title  accrued  before  that  date, 

662,  663. 
sections  of  the  Act,  662,  663. 

construction  of  Act,  660,  n.  (x),  662,  n.  (6),  663,  004. 
saving  as  to  settlements,  663.  _ 

devolution  of  property  undisposed  of  by  married  woman  not 

affected  by  the  Act,  606,  n.  (»),  661,  n.  {a),  664,  737. 
scmble,    separate  property  under  Act   is   equitable   assets, 

provisions  of  Married  Women's  Property  Act,  1870,  now 
repealed,  660,  n.  (',). 
Choses  in  action  of  wife, 
what  they  are,  737. 
(i)  Apart  from  Married  Women's  Property  Act,     _  __ 

(a)  right  of  executor  of  husband  when  wife  survives,  737,  etseq. 
rale  that  wife  is  entitled,  unless  husband  reduced  them 
into  possession,  737,  738. 

distinction  when  choses  in  action  accrue  before  or 
after  marriage,  738. 
instances, 

bond  to  wife,  dum  sola,  738. 

to  husband  and  wife  during  coverture,  738. 

to  wife  alone  during  coverture,  739. 
bill  or  note  to  wife,  dum  sola,  739. 

to  wife  during  coverture,  739,  740. 
stock,  740. 

arrears  of  rent,  740—742. 
tithes,  742. 
estray,  742. 

orphan's  portion  in  chamber,  742. 
husband  and  wife  lost  in  the  same  ship,  351,  402, 
742,  1136.     See  1072,  n.  {x). 
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HUSBAND  AND  WIFE— continued. 

Wife  —continued. 

Glioses  in  action  of  wife — continued. 

(i)  Apart  from  Married  Women's  Property  Act— continued. 

(a)  right    of    executor   of  husband   when   wife   survives — 
continued. 

what  amounts  to  a  reduction  into  possession  by  hus- 
band, 743,  el  scq. 

mere  intention  insufficient,  744,  745. 

mere  appropriation  of  fund  insufficient,  745,  74C. 

receipt  by  husband,  746. 

what  does  not  amount  to,  747 — 750. 
receipt  as  trustee,  750. 
effect  of  husband's  bankruptcy,  744,  n.  (q). 
effect  of  proceedings  in  law  and  equity,  750,  ct  scq. 
effect  of  arbitration,  752. 
agreements  pendente  lite,  752. 
when  executor  of  husband  entitled  to  by  reason  of  an 
ante-nuptial  settlement,  752 — 754. 

by  reason  of  a  post-nuptial  settlement,  754. 

(b)  right  of  administrator  of  wife  when  husband  survives, 

754,  ct  scq. 
as  to  her  separate  property,  756,  ibid.,  n.  (;«). 
distinction  between  husband's  rights  individually,  and 

as  administrator  to  wife,  756. 
as  to  judgments  and  decrees,  758. 
husband  not  entitled  to  revive  judgment  on  death  of 

wife,  758. 
husband  not  entitled,  where  wife  died  joint  tenant  of  a 
reversionary  chose  in  action,  758,  759. 
(ii)  Under  Married  Women's  Property  Act, 
provisions  of  the  Act,  736,  737. 
choses  in  action  .of  women  married  since  Jan.   1st,   18S3, 

their-  separate  property,  736. 
so  of  women   married  before   if  their  title  accrued  since, 

736. 
construction  of  act,  737. 

husband  can  now  only  claim  as  administrator   to  wife  not 
jure  mariti,  737.     See  606,  n.  [x). 
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IDIOT, 

incapacity  of,  to  make  a  will,  12. 
who  is  to  be  considered,  12. 
incapacity  of,  to  be  executor,  188.     See  387. 

IF, 

the  word  construed  "  when,"  937. 

ILLEGITIMATE  CHILDREN.     See  Bastard. 
gifts  to,  by  will,  953,  ct  seq. 

ILLITERATE  PERSON, 

precautions  necessary  for  authenticating  will  of,  14,  289. 
probate  of  will  of,  289. 

IMPERFECT  GIFT, 

no  equity  to  complete,  670,  n.  (:),  165S,  1659. 

IMPORTUNITY.     See  Will,  who  is  capable  of  makin 
legal  sense  of  the  word,  39. 
will  obtained  by,  39. 
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IMPRISONMENT, 

for  debt,  abolition  of,  by  "  Debtors  Act,  1869,"  1934.  See  Ne  Exeat 
Regno. 

INCOME, 

bequest  of  what  it  passes,  1058. 

bequest  of,  when  it  vests  capital,  1097 — 1104,  1106,  1107. 

tax,  what  words  will  exonerate  legacy  from,  1508,  n.  (r). 

INCOMPLETE  GIFT.     See  Imperfect  Gift. 

INCONSISTENT  CLAUSES.     See  Election. 

in  same  will,  145. 
construction  of,  145,  934. 

INCONSISTENT  WILLS, 

revocation  in  case  of,  138,  140. 

INCORPORATION, 

of  unattested  documents  with  will,  86 — 90. 

document  must  be  clearly  identified  and  in  existence  at  date  of  will,  87,. 
n.  (c). 

republication  of  will  by  codicil  not  of  itself  sufficient  to  incorporate  docu- 
ment not  in  existence  at  date  of  will,  88,  n.  (d). 

parol  evidence  admissible  to  identify  the  document,  90. 

INCORPOREAL  HEREDITAMENT, 

lease  of  goes  to  executor,  599.     See  Estate,  quantity  in  possession. 

INDEMNITY, 

whether  executor  entitled  to,   against  contingent  debts,  before  parting 

with  assets  to  legatee,  1203,  et  seq. 
eveiy  trust  instrument  to  be  deemed  to  contain  clauses  for,  as  to  loss  of 

assets  and  reimbursement  of  trustees,  stat.  22  &  23  Yict.  c.  35,  s.  31, 

1735.     See  Devastavit. 

INDIA, 

administration  taken  in,  rights  of  administrator,  369. 

domicil  in,  1397,  1399. 

property  in,  when  assets  in  the  hands  of  an  executor,  1533,  1534.     See 

1526,  n.  (i). 
commission  formerly  allowed  to  executors  in,  1765,  1766. 
necessary  parties  to  suit  for  account  of  assets  of  intestate  who  died  there, 

1915,  ibid.,  n.  (z). 
rule  in  Howe  v.  Dartmouth  does  not  apply  to  estate  of  person  dying  in. 

unless  parties  entitled  come  here,  1248,  n.  (I). 
what  India  Stocks  are  trust  investments,  1711. 
what  Indian  railways,  1712. 

INDUSTRIAL  SOCIETY, 

when  representation  not  necessary  to  member  of,  397. 

INFANT.     See  Administration  durante  minoritate. 
distinction  between,  and  a  minor,  417,  418. 
capacity  of  to  make  a  will.  12. 
stat.  1  Vict.  c.  26...  12. 
will  by  minor  who  is  a  soldier,  106. 
at  what  age  capable  of  choosing  a  guardian,  418. 

assignment  of  guardian  by  the  Court,  418. 
may  be  appointed  executor  at  any  age,  184. 
even  en  ventre  sa  mere,  134. 
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INFANT— continued. 

may  lie  appointed  executor  at  any  age—  continued, 
sole  executor,  cannot  act  till  twenty-one,  185. 

not  entitled  to  interest  on  legacy,  1290,  n.  (/•). 

whether  if  an  executrix  infant  take  husband  of  full  age,  he  shall 

have  execution,  185. 
liability  of,    when   of  age   on  judgment  obtained  against  ad- 
ministrator durante  minoritate,  427. 
next  of  kin, 

administration  granted  to  another  durante  minoritate,  387. 

case  where  a,  feme  covert  is  a  foreigner  and  a  minor,  387,  38S,  420. 
conversion  of  property  by  trustees  of,  588. 
payment  of  distributive  share  due  to,  1261,  ct  scq.,  1401. 
legacy  to.     See  also  1286,  ct  scq. ,  and  Interest. 
at  what  time  to  be  paid,  1253,  1261. 
where  he  dies  under  age,  1254. 
to  whom  to  be  paid,  1261,  et  scq. 

stat.  36  Geo.  III.  c.  52,  1263,  1818. 
costs  of  suit  to  secure,  how  payable,  1264. 

confirmation  hy,  after  attaining  majority,  of  previous  applica- 
tion of  legacy,  12ii2. 
when  executor  may  allow  maintenance  out  of,  1264,   et  icq.     See 

Maintenance. 
when  the  Court  will  order  it,  1265,  ct  seq. 
when  payment  of  for  advancement  allowed,  1275. 
trustees'  orders  made  in  respect  of  estates  of,  by  the  Court  of  Chancerv, 

1888,  1889. 
will  be  barred  under  Statute  of  Limitations  hy  neglect  of  his  trustee  to 
sue,  1801. 

INFLUENCE.     See  Will,  who  is  capable  of  making. 

will  obtained  by,  39—44,  53,  99—103,  288,  468,  n.  (.<?). 
what  sort  will  annul  a  will,  40. 

INHABITANTS, 

legacy  to,  1009. 

•INJUNCTION, 

to  restrain  insolvent  or  bankrupt  executor,  187. 

to  restrain  assignees  of  bankrupt    executor  from  paying  over  the 
fund  to  him,  187,  n.  (<•). 

Chancery   Division   will   not  grant   pending  litigation  in   the   Probate 
Division,  433.     See  1953,  n.  (y). 

by  executor  to  restrain  co-executor  from  intermeddling  before  probate, 
1953. 

when  creditor  restrained  from  proceeding  on  a  judgment  after  adminis- 
tration granted,  1802,  1803. 

when  proceedings  in  foreign  court  restrained,  1801. 

to  restrain  publication  of  testator's  letters,  1800. 

mandatory  can  be  obtained  by  executor  for  wrong  to  testator's  estate, 
1799. 

can  he  granted  hy  County  Court,  1958. 

INOFFICIOUS  WILL,  32. 

INSANITY.     See  Lunatic,  Weakness. 
what  is,  14,  29. 

criterion  of,  28 — 31. 

partial  insanity,  23 — 28. 

hereditary  constitutional,  15,  n.  (e). 

onus  «f  proof  on  party  asserting  it,  15. 

letters  written  to  testator  no  evidence  of  sanity,  36. 
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INSANITY— continued. 

will  made  by  person  insane,  14,  15. 

does  not  become  valid  though  testator  recover  his  mind,  14,  181. 
during  lucid  interval,  16 — 23. 

transfer  in  such  ease  of  onus  probandi,  16,  IT,  n.  (n). 
what  is  proof  of  lucid  interval,  17 — 23. 

act  of  making  rational  will,  IS— 22.     See  20,  u.  (»). 
distinction  between  delirium  and  insanity,  23. 
a  will  may  be  established  though  all  the  attesting  witnesses  depose  to 

testator's  insanity,  31,  91,  287. 
effect  of  commission  of  lunacy,  32. 
republication  of,  after  recovery  of  mind,  181. 
will  not  revoked  by  subsequent  insanity,  15,  n.  (d). 

by  insanity  supervening  between  the  instructions  and  the  execution, 
36. 
an  insane  person  cannot  be  an  executor,  18S. 

grant  of  administration  to  another  when  executor  becomes  insane, 
188. 
revocation  of  administration  granted  to  adminstrator  who  has  become  in- 
sane, 4!<2. 
administration  granted  during  a  lunacy  without  revoking  former  grant, 

421. 
when.next  of  kin  insane  his  next  of  kin  must  be  cited  by  person  seeking 

administration,  3S6,  n.  (/)• 
stock  standing  in  name  of  insane  trustee  or  executor  (stat.  13  &  14  A  ict. 
c.  60),  1887,  1888. 

INSERTIONS, 

in  will  whether  they  may  be  corrected  in  the  probate,  292,  ct  scq.     See 
Probate,  Construction,  Fraud,  Rectification,  manner  of  obtaining. 

INSOLVENT.     See  Bankrupt. 

assignee  of,  on  his  death  the  estate  of  the  insolvent  vested  in  his  executor, 

556,  573. 
appointed  executor,  probate  cannot  be  refused  to,  1S7,  313. 

control  of,  by  appointing  a  receiver,  or  by  requiring  security,  187, 
188.     See  Receiver. 
executor  having  committed  devastavit,  discharged  under  the  Act,  1S9S. 

INSTRUCTIONS.     See  Will. 
for  a  will, 

shall  be  presumed  on  proof  of  testator  having  signed  will,  28S. 
cannot  be  used  for  construction  of  will,  939. 

INSURANCE, 

power  of  executors  of  assured  to  re-assure,  813. 

of  executors  of  assurer  to  procure  indorsement  of  policy  against  fire, 
813,  814. 
insurable  interest  of  executor  in  another's  life,  1545,  n.  (/). 
executors  not  bound  to  insure  or  continue  insurances,  1704,  ibid.,  n.  (as). 

INTENTION.     See  Construction. 

of  testator  as  to  revocation,  144.     See  Will,  revocation. 

of  testator  the  guide  to  construction  of  his  will,  928,  934,  ibid.,  n.  (/), 

939,  1089,  ct  scq. 
particular  in  will  to  be  sacrificed  to  general,  931.     See  968,  n.  (j)}. 
on  failure  of  particular,  general  carried  out,  978,  979. 

INTEREST.     See  Maintenance. 
money  due  for, 

may  be  apportioned,  730,  731. 
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INTEREST— continued. 

upon  legacies,  1285,  et  scq. 
on  specific  legacies,  1285. 
charged  on  real  estate,  1285. 

charged  on  proceeds  of  sale  of  real  estate,  1286,  n.  (r). 
on  general  legacies,  12S6. 
not  on  legacy  to  infant  executor,  1290,  n.  (r). 
where  no  time  for  payment  is  fixed,  1286 — 12S9. 
payable  ordinarily  after  a  year,  1286,  1288. 

payable  from  death  in  case  of  legacy  in  satisfaction  of  debt,  1287. 
in  case  of  legacy  to  children,  1287. 
on  annuities,  1289. 
on  legacies  for  life,  1243 — 1245. 
en  contingent  legacies  falls  into  residue  till  contingency  occurs,  1247, 

n.  (t). 
where  time  for  payment  is  fixed,  1290  —1294. 

generally  not  payable  before  time  arrives,  1290. 
exceptions  in  case  of, 

severance  of  legacy  immediately,  1291. 
legacies  to  children  of  testator,  1291. 
when    it   is  the    apparent  intention  that  the  legatee 
should  be  maintained  thereout,  1292. 
legacy  given  with  interest,  1293. 
where  infant  legatee  dies  under  age  who  entitled  to  interest,  1293, 

1294. 
when  payment  of  an  admission  of  assets,  1894.    See  1S56,  1S57. 
rate  of  interest,  1294—1296. 
compound  when  allowed,  1296. 
legatee  refunding  not  to  be  charged  with,  1315. 

in  what  cases  executor  to  be  charged  with,  in  his  accounts,  1749,  et  scq. 
at  what  rate,  1751 — 1759. 
whether  simple  or  compound,  1756 — 1758. 
allowance  of,  to  executor  for  money  advanced  by  him,  1769. 
what  passes  by  a  bequest  of  the  "interest"  of  a  particular  fund,  105S. 
when  gift  of  vests  capital,  1097—1104,  1106,  1107. 
payment  of,  on  bond  of  testator,  no  admission  of  assets,  1856,  1857. 

INTERLINEATIONS.     See  Alterations. 
how  attested,  82,  n.  (m). 

INTERLOCUTORY  ORDERS  OR  JUDGMENTS, 

appeal  from,  490. 

INTERROGATORIES, 

will  made  by,  valid,  39. 

may  be  administered  to  a  person  respecting  his  knowledge  of  testamen- 
tary papers,  259,  n.  (e). 

INTESTACY.     See  Administration,  Bastard,  Crown,  Distribution,  Next  of 
Kin. 
sect.  8,  of  Real  Property  Limitation  Act,  1874,  does  not  extend  to  cases 
of,  1925,  n.  (re). 

INVENTORY.     See  Probate  Duty. 

stat.  21  Hen.  VIII.  c.  5,  as  to  inventory  by  executor,  840. 
stat.  23  Car.  II.  c.  10,  as  to  inventory  by  administrator,  S40. 
ancient  ecclesiastical  law  respecting,  841. 

in  what  cases,  and  by  whom,   the  exhibiting  of,    is  compellable,  S41, 
1951. 

after  what  lapse  of  time,  844. 

what  persons  are  compellable  to  exhibit,  845. 

consequences  of  hanging  back  when  inventory  assignel,  846. 

in  practice  not  usually  now  required,  841,  842. 
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INVENTORY— continued. 

form  aiid  contents  of,  846,  847,  1950. 

need  not  contain  property  situate  abroad,  847. 
whether  the  Probate  Court  can  entertain  objections  to,  848,  1951. 
effect  of, 

in  evidence  on  a  plea  of  plcne  administravit,  1854,  1855. 
given  to  executor  by  tenant  for  life  of  chattels,  1252. 
Scotch,  provisions  as  to  where  estates  under  £300,  517. 

INVESTMENTS, 

by  executor, what  are  authorized,  1710—1714.     See  also,  1243,  ct  scq. 
on  real  security  where  loss  occurs,  1705,  ibid.,  n.  («). 

IRELAND.     See  also  Domicil. 
assets  in,  1524,  ibid.,  n.  (d). 
probates  granted  in,  to  be  of  like  force,  as  probates  granted  in  England  on 

being  resealed,  by  stat.  20  &  21  Vict.  c.  79,  s.  95... 296,  299. 
probate  of  will  of  testator  domiciled  in  before  Aug.  6,  1861. ..305. 
since  Aug.  6,  1861... 308,  309. 
Mortmain  Acts  do  not  apply  to,  921. 

ISSUE.     See  Preface,  s.  29  of  Wills  Act. 

who  are  entitled  under  a  gift  to  "issue  "  in  a  will  of  personalty,  971. 

when  they  take;w  capita,  and  when  per  stirpes,  1386,  n.  [a). 

to  A.  and  his  issue,  971. 

to  A.  or  his  issue,  977 — 979. 

to  several  persons  and  the  issue  of  their  respective  bodies,  971. 

to  several  persons  and  their  respective  issue  to  take  per  stirpes,  972. 

to  A.  and  his  issue  as  tenants  in  common,  972. 

to  A.  for  life,  and  after  his  deatli  to  his  issue,  972. 
how  construed  in  gifts  of  realty,  971,  n.  (c). 

construed  differently  in  gifts  of  realty  and  personalty  in  same  will,  933. 
what  is  meant  by  "  failure  of  issue,"  966,  n.  (</). 
when  all  descendants  take  under  the  description  of,  973. 
when  children  only,  974,  975. 

"without  having  issue,"  construed  "without  issue,"  938. 
"leaving  no  issue,"  construed  "  having  had  no  issue,"  938,  n.  (w). 
when  a  word  of  purchase  when  of  limitation,  973,  ibid.,  n.  (m). 

ISSUES  OF  FACT, 

questions  under  Trustee  Relief  Acts  may  be  raised  under,  1825. 
where  judge  may  order  to   be  tried  where   execution    sought  against 
executor,  1869,  1870. 


JEST, 

will  made  in,  95,  n.  (d). 

JEWELS, 

what  passes  by  bequest  of,  1065. 

JEWS, 

charities  for,  902,  n.  (p). 

JOINDER, 

of  parties.     See  Parties. 

of  counts,  1833.     See  Remedies. 

JOINT  CONTRACT, 

interest  in,  when  it  passes  to  executor,  733,  734. 
remedy  upon,  does  not  go  to  executor,  1773,  1774. 
except  when  the  interest  is  several,  1774. 
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JOINT  CONTRACT— continued. 

liability  on,  does  not  survive  at  law  against  executor,  1614. 

enforcing  judgment  against  surviving  defendants,  1616,  1617. 

when  it  does  in  equity,  1618 — 1625. 
right  of  one  of  co-contractors  to  have  contribution  from  executors   ot 

another,  1624.     See  1663,  n.  (i). 
joint  and  several  bond  what  words  constitute,  161/,  n.  (i).     bee  bond. 
joint  and  several  covenant  what  words  will  constitute,  1775,  n.  ((/). 

JOINT  TENANTS.     See  Joint  Contract,  Tenants  in  Common. 

personalty,  of  which  the  deceased  was  joint  tenant,  shall  not  at  law  go  to 
his  executor,  570. 

except  in  the  case  of  partners  in  trade,  &c,  571. 
leases  held  by,  571,  600. 
when  purchasers  held  to  purchase  as,  571,  572,  n.  (I). 
legacy  to,  does  not  lapse  by  the  death  of  one,  but  survives  to  the  other, 

°1080,  1323. 
effect  of  revocation  of  gift  to  one  of  several,  1080. 
survivorship  between,  as  to  residue,  &c,  1326,  1328,  n.  (/),  1330. 
when  legatees  take  as,  1326.     See  983,  n.  (e),  995,  n.  {k). 
what  words  constitute,  977,  1326,  n.  (a;),  1328,  n.  (6),  n.  (c),  1329,  n.  (/). 
what  words  will  effect  a  severance,  758,  759,  1340,  1341. 
husband  and  wife  and  third  person  what  shares  they  take  in,  961,  1327, 

n.  (z). 
"A.  and  B.  and  their  children"  what  shares  they  take  in,  94S,  n.  (s). 

See  977. 

JOINT  AV  ILLS,  107,  ct  scq.     See  Mutual  Wills. 

JOURNEYS  ACCOUNTS, 
writ  by, 

what  it  was,  1787,  n.  (/). 

origin  of  the  term,  1787,  n.  (/). 
where  plaintiff  died,  the  writ  could  not  be  brought  by  his  executor, 

1787,  1844.' 
where  defendant  died,  the  plaintiff  might  have  had  the  writ  against 
his  executor,  1844  ;  but  see  n.  (p). 

JUDGE, 

executors  of,  scire  facias  against,  to  certify  bill  of  exceptions,  1657. 

JUDGMENT.     See  Costs,  Execution. 
for  testator, 

how  to  be  enforced  by  the  executor,  774,  ct  seq.,  1797. 

fi.  fa.  issued  in  testator's  lifetime  may  be  executed  after  his 

death,  1797.  See  also  780. 
procedure  as  to  entry  of,  782. 
entry  of,  nunc  fro  tunc,  779. 

when  executor  may  enter  upon  warrant  of  attorney,  781. 
how  enforced  by  administrator  de  bonis  non  when  obtained  b}' 
original  executor,  792,  793. 
against  testator, 

its  precedence  in  payment   by  executors  to  all  other  debts,  859, 
et  seq. 

what  sort  of  judgment,  859. 

if    entered  up  after  testator's  death,  where  he  dies  after 
verdict,  859. 

but  not  if  entered  up  where  he  dies  between  interlocu- 
tory and  final,  860. 
must  formerly  have  been  docketed,  862. 
must  now  be  registered,  862,  ct  seq. 
effect  of  not  registering,  S62. 
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against  testator — continued. 

judgments  not  registered  to  have  no  priority,  23  &  24  Yict.  c.  38, 

s.  3... 862,  863. 
notice  of  unregistered  judgment  to  executor  gives  it  no  priority,  881. 
foreign  judgment,  860. 
Irish  judgment,  860. 

the  judgments  have  no  precedence  amongst  themselves,  864. 
executor  liable  upon,  whether  the  cause  of  action  would  have  survived 

or  not,  1614. 
remedy  upon,  1615—1617,  1868. 

formerly  by  writ  of  revivor,  or  entry  of  suggestion,  1868,  1869. 
after  judgment  of  execution,    the  plaintiff  might  bring   debt 
suggesting  a  devastavit  against  the  executor,  1869. 
procedure  under  Judicature  Act,  1615 — 1617,  1869. 
entry  of,  when  to  be  dated,  860. 

nunc  pro  ttmc,  779. 
when  may  be  entered  against  testator  on  warrant  of  attorney,  1873. 
for  executor,  766. 
against  executor  or  administrator, 
what  it  ought  to  be,  1859. 

on  plea  of  release  to  testator,  1859. 
plcne  administravit,  1859. 
to  what  amount,  1860. 
against  one  of  several  executors,  1861. 
ne  ungues  executor,  1859. 
release  to  executor,  1859. 
of  assets  infu.tv.ro,  1862. 

could  not  be  had  when  plea  of  plene  administravit  traversed, 

1862. 
plaintiff,  by  taking  it,  admits  the  assets  fully  administered  to 
that  time,  1862,  1863. 

in  debt  or  scire  facias  upon,  he  cannot  show  assets  before 
judgment,  1863. 
costs  od,  1863. 
execution,  on,  1870. 

proceedings  under  Judicature  Act,  1870. 
proceedings  under  old  law,  1870,  1871. 
proceedings  on  judgment  against  executor  de  bonis  testatoris,  1S63. 
by  fieri  facias,  1863,  1864. 
by  scire  fieri  inquiry,  1S64,  1865. 
by  attachment  under  Ord.  XLV.,  1863,  n.  (t). 
by  action  of  debt  suggesting  a  devastavit,  1865,  et  seq. 
against  administrator  durante  minoritate,   enforceable  against  executor 
when  of  age,  427. 

its  rank  in  the  payment  of  debts,  859,  et  seq.,  882,  883. 

without  notice  of  a  superior  debt,  may  be  pleaded  in  bar,  879. 
what  is  sufficient  notice  to  bind  executor,  880. 
executor's  power  of  preference  by  confessing  judgments,  882,  1850, 

n.  (t).     See  Debt. 
pleading  an  unsatisfied  judgment  and  plene  administravit  prcctcr,  1849. 

JUDICATURE  ACTS.     See  Statute  Index  and  Index  of  Orders  and 
Rules. 

have  not  altered  Probate  practice  in  non-contentious  business,  270,  n.  (c). 
contentious  business  governed  by,  274,  n.  (pp). 

semble,  do  not  alter  powers  of  administrator  before  the  grant  of  letters,  343. 
provision  of,  that  rules  of  Equity  shall  prevail,  explained,  806,  n.  (a). 
See  563,  1176. 

JUDICIAL  SEPARATION.     See  Husband  and  Wife. 
will  of  feme  covert  of  property  acquired  after,  55,  794. 
right  of  husband  to  administer  to  wife  after,  349,  n.  (m). 
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JURISDICTION.     See  Ne  Exeat  Regno.  _  _ 

as  to  grants  of  Probate  and  letters  of  administration  assigned  to  Probate 

Division  of  High  Court,  239,  240. 
semblc,  other  divisions  of  High  Court  have  jurisdiction  also,  241. 
trustees  out  of,  Court  of  Chancery  may  make  orders  as  to  estates  of,  1889. 
executor  bein"  out  of,  "at  the  expiration  of  twelve  mouths"  from  death 

of  testator,  means  "at  or  after"  the  expiration  of  twelve  months,  435, 

n.  (h). 
service  out  of,  434,  n.  (g),  459,  n.  (t). 

JUS  ACCRESCENDI,  571. 

disponcndi,  as  to  partnership  chattels,  571,  n.  (g). 

JUS  MARITI, 

abolished  by  Married  Women's  Property  Act  as  to  property  affected  by  it, 
606,  n.  (x),  737. 

JUST  ALLOWANCES, 

made  without  special  order  in  taking  account,  1814. 
instances  of  such,  1814,  1815. 


KIN.     See  Next  of  Kin. 

KING.     See  Crown. 

capacity  of  the  king  to  make  a  will  of  personalty,  10.     See  1141,  n.  (d). 

stat,  39  &  40  Geo.  III.  c.  88,  s.  10...  10,  11. 
probate  of  his  will, 

the  probate  court  has  no  jurisdiction  to  grant,  or  letters  of  adminis- 
tration, 11,  12. 

but  the  will  cannot  be  relied  on  without  probate,  242. 
may  be  constituted  executor,  183. 

he  may,  in  such  case,  appoint  persons  to  officiate  the  will,  183. 
debts  due  to, 

from  executor,  goods  of  deceased  not  liable  to  satisfy,  558. 
their  priority,  854 — 856,  875. 

KNOWLEDGE. 

of  testator  of  contents  of  his  will,  288,  et  seq.     See  Evidence  in  Testamcn- 
tary  Causes. 


LABOURER, 

wages  of,  when  entitled  to  preferential  payment,  875,  ibid.,  n.  (p). 

LACHES, 

effect  of,  as  to  barring  proceedings  in  equity,  1206,  n.  (z),  1210,  n.  (h\ 
1770,  1858,  n.  (/),  1922,  n.  (n). 

LAND.     See  Real  Estate. 

action  for  recovery  of.     See  Ejectment. 

LANDLORD  AND  TENANT.     See  Emblements,  Fixtures,  Lease,  Rent. 
apportionment  of  rent  under  lease  made  by  tenant  for  life,  729,  et  seq. 
covenant  to  repair, 

when  executor  liable  upon,  1597. 
personally,  1640. 
covenant  to  pay  rent,  1631. 

liability  of  executor  upon,  1631,  et  seq.     See  Rent. 
after  assignment,  1640. 

personal  liability  of  executor  for  rent  in  his  own  time,  1633. 
et  seq. 
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covenant  to  discharge  tenant  of  quit  rent,  when  executor  of  landlord 
liable  on,  1597,  1598. 

"LANDS  AND  HEREDITAMENTS,-' 
will  include  leases  for  lives,  1538,  n.  {1c). 

LANDS  CLAUSES  ACT, 

compulsory  sale  of  lunatic's  land  under,  591. 

LANGUAGE, 

of  a  will,  97,  98.     See  Will. 
may  be  in  any  tongue,  98. 
probate  of  will  in  foreign,  325,  482. 

construction  of,  482.     See  930,  n.  (c). 

LAPSED  LEGACIES,  1071,  ct  seq.     See  Conditional  Legacies. 
lapse  by  death  of  legatee  before  testator's,  1072—1086. 

general  rule  of  lapse,  unless  legatee  survives  testator,  1072. 

bequest  of  debt  due  from  legatee  to  testator,  1073,  1074,  n.  (a). 
where  legacy  is  given  to  the  legatee  and  his  executors,  d-c,  1074. 
no  lapse  by  death  of  legatee  in  trust,  1086. 
rule  controlled  by  manifest  intention,  1075. 

legacy  to  a  man  or  his  personal  representatives,  1076,  1077. 

and  his  heirs,  1075. 
gift  to  children  in  a  class  or  their  representatives  whether 

substitutional,  1076,  1077. 
whether  children  can  take  in  lieu  of  their  parent  where  their 

parent  would  have  had  no  title,  1076,  n.  (mi),  1078. 
distinction   between  substitutional   gift  after  gift  to  class 

and  after  gift  to  individuals,  107S. 
where  the  issue  take  as  substitutes  and  predecease  their 
parent  they  are  not  entitled,  1078,  1079,  n.  (o). 
secits,  if  they  take  by  original  gift,  1079,  n.  (o). 
but  they  need  not  in  either  case  survive  the  tenant  for 
life,  1079,  n.  (o). 
lapse  of  legacy  under  a  power  by  death  of  legatee  before  ap- 
pointor, 1079. 
legacies  given  to  joint  tenants,  1080,  1326. 
tenants  in  common,  1080. 
in  a  class,  1080,  1081. 

with  a  clause  of  survivorship,  1081. 
whether  the  accrued  as  well  as  original  shares  pass 
to  survivors,  1082. 
executors  in  a  class,  1082,  1083,  1334,  et  seq. 
in  what  cases  a  legacy  in  remainder  will  lapse  by  death  of  the  prior 

legatee  in  the  testator's  life,  1084,  1085. 
legacy  to  child,   when  lapse  of,  prevented  by  stat.   1  Vict    c    26 
1085,  1086.  ' 

lapse  by  death  of  legatee  after  testator's,  1086 — 1117. 
when  no  period  for  payment  is  specified,  1086. 

if  legatee  die  within  a  year  from  testator's  death,   no  lanse 
1087.  l     ' 

when  a  future  time  for  payment  is  specified,  1087,  ct  seq. 
legacy  vested  or  contingent, 

Rule  1.  when  the  bequest  is  immediate  and  payment  alone 
postponed,  vested,  1088—1093. 

legacy  "to  he  paid"  at  twenty -one,  1089. 
rule  controlled  by  apparent  intention,  1089. 

as  that  the  legacies  shall  not  vest  till  the  debts  are 
paid,  1090. 
dies  inccrtus  eonditionem  feccit,  1091. 

4  e  2 
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lapse  by  death  of  legatee  after  testator's  —  continued. 

when  a  future  time  for  payment  is  specified — continued. 
legacy  vested  or  contingent — continued. 

Rule  2.  a  legacy  given  "  at,"  "  if,"  "when,"  "  in  case  of," 
"provided, ''the  legatee  attains  twenty-one,  contingent, 
1093,  et  seq. 
direction  to  transfer  "  from  and  after,"  or  to  pay  at,  a 

future  period,  1096. 
exceptions  to  the  rule,  1097,  et  seq. 

gift  of  intermediate  interest,  1097—1104. 
previous  estate  to  another,  1104. 
when  a  gift  is  postponed  for  the  convenience  of  the  fund,  it 
is  vested,  1108. 

so  where  life  estate  precedes,  1108,  n.  (>n). 
secus  when  the  obtaining  a  certain  age  is  part  of  the 
description  of  the  legatee,  1109. 
legacies  given  over  on  a  contingency,  1110 — 1113. 
vesting  of  portions,  1113. 
legacies  given  by  way  of  remainder  to  children,  &c,  in  a 

class,  945. 
bequest  to  a  class  void  for  remoteness  as  to  one  member 

void  altogether.  1116. 
when  contingent  interests  in  legacies  pass  to  executors  of 

legatees,  771,  1071. 
strong  inclination  of  courts  to  prevent  lapse  of  a  residuary 

bequest,  1092,  n.  (p). 
effect  of  declaration  by  testator  as  to  time  of  vesting,  1121. 
interest    of  contingent    legacy   falls   into   residue  till   contingency 
occurs,  1247,  n.  {i). 
lapse  of  legacies  payable  out  of  real  estate,  1117 — 1121. 

charged  on  a  mixed  fund  of  realty  and  personalty,  1121. 
when  residuary  legatee  entitled  to,  1319,  et  seq.     See  1247,  n.  (/). 

LAST  WILL, 

reference  in  codicil  to,  166,  n.  (a),  167,  16S,  n.  (££). 

a  later  will  of  which  nothing  is  known  but  that  it  was  headed  "last 
will,"  is  no  revocation,  142,  148. 

LATENT  AMBIGUITY.     See  Ambiguity,  Construction,  Legatee. 

LEASE.     See  Landlord  and  Tenant,  Kent. 
for  years, 

definition  of,  595. 

disposable  by  will  as  personal  property  at  common  law,  1. 

validity  of  disposition  of  by  will  depends  on  English  law,  13S8,  n.  (It). 

devolves  on  intestacy  according  to  English  law,  not  according  to  lex 

domicilii,  1388,  n.  (/<). 
passes  in  all  cases  to  the  executor,  595.     See  Estate,  quantity  in 
possession. 

devised  in  tail,  597. 

specifically  devised,    600.      See  177,  n.   (<!),    1032,   1647.      See 

Misdescription. 
proviso  for  forfeiture  if  executor  of  lessee  shall  become  bankrupt, 
560. 
whether  can  be  assigned  by  administrator.  423,  434. 
administration  limited  to  assignment  of  trust  term,  445. 
executor  cannot  in  general  waive  it,  600.     See   1634,  et  seq.,  and 
Rent. 

except  when  he  has  no  assets,  and  the  profits  are  less  than  the 

rent,  1636—1639. 
executor  not  liable  for  breach  of  covenant  after  disposing  of. 
1204,  n.  {I). 
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for  years — continued. 

when  legatee  takes  cum  oncrc,  1647,  1648. 

terms  attendant  on  the  inheritance,  when  assets.  1543. 

devastavit  in  respect  of,  1694. 
to  what  extent  assets,  568,  1519,  1520,  ibid.,  n.  (I). 
of  land  in  Ireland,  assets  in  England,  1524.  n.  (d). 
equitable  interest  in  terms,  601. 
bequest  of,  when  adeemed,  1191 — 1193. 
succession  duty  payable  on,  1459. 
semble  is  land  within   Mortmain  and  Charitable  Uses  Act,  1891... 

1591,  n.  {q). 
trustee  of,  refusing  to  assign,  1888. 
pur  autre  vie,  601.     See  Estate  pur  autre  vie. 
for  life,  remainder  to  executors  of  lessee,  614,  ct  s<  -/.,  769. 
how  made  freehold  or  chattel,  597,  n.  (''). 

L sases  for  lives  will  pass  by  words  lauds  and  hereditaments,  1538,  n.  (k). 
power  of  executor  to  assign  or  underlet,  807 — 809,  1631. 
when  restrained  by  a  condition  not  to  assign,  809 — 811. 
purchaser  from  executor  not   bound  to  inquire  whether  testator's 
debts  are  paid,  578,  n.  (/),  1923,  n.  {(). 
underlease  by  executor  or  administrator, 

if  the  rent  be  reserved   to  himself,  it  will,  on  his  death,  go  to  his 
executors  and  not  to  the  administrator  di  bonis  noil,  568. 
but  such  executor  cannot  distrain,  800,  801. 
executor  of  executor  or  administrator  de  bonis    non   cannot   avoid 

underlease,   808. 
underlease  an  exceptional  mode  of  administering  and  puts  lessee  on 

inquiry,  808. 
executor  cannot  give  an  option  of  purchase  to  sublessee,  808. 
renewed  by  executor,  shall  be  assets,  1518,  1519. 
renewable,"  rights  of  tenant   for  life  and  remainderman  inter  sc,  1251, 

n.  (o),  1657. 
specific  performance  of  covenant  to  renew  enforced  against  executor,  1643. 

LEAVING, 

the  word  construed  "having,"  937. 

construed  "having  had,''  938.  n.  (w). 

LEGACY.     See  Legatee,  Payment. 

definition  of,  697,  ibid.,  n.  (a).     See  1053,  n.  (i),  1062,  n.  (i). 
to  superstitious  and  charitable  uses,  901,  et  seq.     See  Charitable  Uses. 
Lapsed  legacies,  1071.     See  Lapsed  Legacies. 
Specific  legacies,  1019,  ct  seq.     See  Specific  Legacies. 
Demonstrative  legacies,  1021,  1183,  1221.     See  Demonstrative  Legacies. 
General  legacies,  1019,  1020. 

<  >f  the  description  of  the  things  berpieathed,  1040,  et  seq.     See  Words. 
"goods,"  "chattels,"  "effects,"  "things,"  1040. 
"household  goods,"  1044. 
"  goods  and  chattels  in  and  about  the  house,"  1045.    Sec  11S9 — 

1191. 
"goods"  and  other  general  words  restrained  by  the  context, 

1045— 104S. 
"other  things,"  1045. 
"etcetera,"  1045,  n.  (c). 
"household  furniture,"  1048. 
"household  effects,"  1050. 
"fixed  furniture,"  1050. 
"  stock  on  farm,"  627,  628,  1051. 
"  utensils,"  1051. 
"money,"  1052-1054. 
"  securities"  for  money,  1056. 
"money  in  the  funds,"  1055. 
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Of  the  description  of  the  things  bequeathed— continued. 

"foreign  bonds, "  1055. 

"shares,"  1055. 

"interest"  or  "dividends''  of  a  particular  fund,  1058. 

"annuity,"  1058. 

"debts,'  1062. 

"jewels,  pearls,  necklaces,"  1065. 

"plate,"  1065. 

"books,"  1065. 

"personal  ornaments,"  1066. 

"linen  and  clothes,"  1066. 

"medals,"  1066. 

"  portraits,"  1066. 

"  plantation  "  in  West  Indies,  1067. 

property  contracted  for  by  testator  will  pass  by  description  of  it  as 
his  actual  property,  1070. 

bequest  to  purchase  annuity  for  life  for  legatee,  1061,  1062. 
mistakes  in  the  description  of  a  legacy,  1067 — 1069. 

rectified  by  reference   to   the   terms   of  the   gift   and   evidence   of 
extrinsic  circumstances,  1069. 
Vested  or  contingent,  1071.  et  seq.     See  Lapsed  Legacit  s. 
payable  in  futuro,  1256,  et  seq.     See  Approjn-iation. 
Legacies  on  condition,  1122,  et  seq.     See  Conditional  Legacit  t. 
to  executors,  whether  they  can  take  without  accepting  the  office,  1146. 
et  seq.     See  Conditional  Legacies. 

by  way  of  annuity  "for  his  trouble,"  1153. 

of  a  "handsome  gratuity,"  void  for  uncertainty,  1153. 
Cumulative  legacies,  1155,  et  seq. 
Legacy  charged  on  land,  1117,  et  seq. 

Satisfaction  of  debts,  &c,  by  legacies,  1162,  ct  seq.     See  Satisfaction. 
Release  of  debts,  &c,  by  legacies,  1170.     See  Debts. 

legacy  by  a  creditor  to  his  debtor,  1170. 
Ademption  of,  1183,  et  seq.  See  Ademption, 
Revocation  of, 

under  a  false  impression  of  fact,  146 — 150. 
Abatement  of,  1211,  et  seq.     See  Abatement. 
Assent  to,  by  executor,  1225,  at  seq.     See  Assent. 
Paviuent  of,  1239,  et  seq.     See  Payrm  at  of  Legacies. 
Purchase  of,  by  executor  from  legatee,  806,  807,  1748,  1749,  n.  (o).     See 

1748,  n.  (n.)l  1922,  n.  (n). 
Interest  upon,  1285,  et  seq.     See  Interest. 
Refunding  of,  1312.     See  Refunding  of  Legacies. 
Stamp  duties  on,  1405,  ct  seq.     See  Legacy  Duty. 
For  life,  remainder  over.  124."!,  et  seq.     See  Tenant  for  Life. 
Recovery  of.     See  Remedies. 
Assignment  by  executor  of  his  reversionary  legacy,  1897. 

the  assignee  takes  it  subject  to  the  equities  which  attached  to  the 
executor,  1897.     But  see  1S98  .and  Assets  following. 
no  action  at  law  lies  for,  1828. 

except  in  consideration  of  forbearance.  1670. 
or  for  a  specific  legacy  after  assent,  1829. 
or  where  executor  ceases  to  hold  the  legacy  as  such,  1829. 
no  suits  for,  to  be  entertained  in  Probate  Court,  1952. 
not  exceeding  50/.  recoverable  in  County  Court,  1830. 

LEGACY  DUTY,  1405,  et  seq. 

when  legacy  given,  free  of,  7,  n.  (s),  1506,  et  seq. 

when  payment  of,  evidence  of  admission  of  assets,  1894,  n.  (/•). 

governed  by  55  Geo.  III.  c.  184,  and  45  Geo.  III.  c.  28,  as  modified  by 

43  Yict.  c.  14,  and  44  &  45  Yict.  c.  12,  1405. 
power  and  provisions  of  former  Acts  to  extend  to,  1409.     See  534. 
where  testator  died  on  or  before  April  5th,  1805.. .1405,  n.  (a). 
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where  testator  died  after  April  5th,  1S05...1405 — 1408. 
chargeable  on  all  legacies  and  residues,  1405,  1406. 

except  where  estate  under  300/.,  1405,  n.  (b). 
amount  of  duty,  1407,  1408. 

formerly  the  duties  were  on  the  receipts,  1409,  1410. 
stat.  36  Geo.  III.  c.  52,  duties  to  be  paid  by  executors,  &c,  on  retaining 
or  paying  legacies,  &c. ,  1410. 

what  shall  be  deemed  a  legacy,  1412.     See  also  1442,  1444. 
if  not  paid  before  retainer,  a  debt  by  them  ;  it*  legacy  paid  without 
deducting  a  debt  by  both  parties  to  the  king,  1411. 
discharge  of  executors'  liability,  1410,  n.  (h). 
if  legatee  refuses   to  accept  the  legacy,  the   duty  being  deducted, 
executor  to  have  costs   of  suit  subsequently  instituted  for  such 
legacy,  without  formal  tender  of  legacy,  1426',  1427. 
if  suit  instituted  for  administration,  court  to  provide  for  the  pay- 
ment of  the  duty,  1427. 
executors  may   discharge   legacies   on    payment    of    duty  accrued, 

1428. 
no  legacy  to  be  paid  without  a  receipt,  1428. 
provisions  as  to  receipts,  1429 — 1432. 
mistakes  in  paying  duty  rectified,  1432. 
legacy  given  to  an  infant  or  absentee,  1433, 1818. 
compounding  for  duty,  509,  1434—1436. 
commutation  of  duty  on  future  legacies,  1436,  n.  (/). 
legacy  refunded,  duty  repaid,  1434,  1437. 
executors,  &c,  retaining  their  legacies,  to  transmit  particulars  to  the 

commissioners,  1437. 
dutv  on  administration  afterwards  made  void,  1438. 
.stat.  45  Geo.  III.  c.  28, 

legacies  out  of  real  estate  subject  to  duties,  1440,  1441. 

but  under  51  &  52  Vict.  c.  8,  now  to  be  charged  with  Succession 

Duty,  1440,  n.  (k). 
what  shall  be  deemed  a  legacy  under  that  Act,  1440. 
Act  shall   not    extend  to  appointment  bv  will  under  settlements. 

1441. 
by  whom  duties  to  be  paid,  1441. 
stat.  39  Geo.  III.  c.  73,  legacies  of  books  bequeathed  to  body  corporate, 
1495.  1496. 
limitation  of  time  for  recovering  against  crown,  1515. 
Amount  of  duties  payable,  1407,  1408. 

what  shall  be  considered  a  legacy  paid  before  31st  August,  1815, 
1478,  n.  (a). 

question  now  immaterial,  1478. 
in  case  of  a  legacy  to  married  person  duty  at  lower  rate,  if  husband 

or  wife  chargeable  at  lower  rate,  1478,  1479. 
in  what  cases  duty  is  payable  on  the  interest  as  well  as  the  principal, 
1479. 
Upon  what  subject  duties  are  payable,  1412,  et  seq.,  1480,  et  seq. 
what  gifts  are  to  be  deemed  legacies,  1412,  1442 — 1444. 

not  leasehold  since  Succession  Duty  Act,  1459,  1460. 
donations  mortis  causa,  1413,  1443,  ibid.,  n.  (q). 
annuities,  1413. 

how  the  value  to  be  calculated,  1413 — 1416. 
on  legacies  to  be  enjoyed   by  persons  in   succession,    1416 — 1419, 

1420. 
on  legacies  in  joint  tenancy,  1420. 
plate,  &c,  settled  as  heirlooms,  1419. 
property  not  reduced  into  money,  1423 — 1426. 
legacies  subject  to  contingencies,  1420. 

legacies  subject  to  power  of  appointment,  1421,  1449,  1482,  et  seq. 
personal  estate  directed  to   be  applied  in  purchase   of  real,   1422, 
1491. 
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Upon  what  subject  duties  are  payable— continued. 

estates  pur  aider  vie,  1422. 

money  Jeft  to  pay  duty  not  chargeable,  142-3. 

money  given  by  trust  deed  with  power  of  revocation,  1480.     See, 

too,  1452. 
legacies  under  a  testamentary  appointment  under  a  power,    1482, 

et  seq. 
promissory  note,  with  an  engagement  that  it  should  not  be  demanded 

till  alter  death,  1481. 
legacy  charged  on  land  by  the  execution  of  a  power  created  by  will, 
1484. 
by  the  execution  of  a  power  created  by  deed,  1485 — 1487. 
legacies  out  of  real  estate,  1440,  n.  (k),  1487. 
annuity  out  of,  1489. 
land  directed  to  be  sold,  1487,  1489. 
legacies  to  be  laid  out  in  land,  1491.     See  14*14. 
legacy  consisting  of  forgiveness  of  debt,  1491,  1492,  1510. 
a  bequest  in  trust  for  creditors,  1492,  1493. 
legacy  given  to  a  charity,  1493 — 1495.     See  1457. 
not  on  legacies  of  books,  prints,  &c,  to  corporations,  1495. 
legacies  of  property  in  this  country  belonging  to  a  foreigner,  1490'. 
legac}r  of  property  situate  out  of  Great  Britain,  1496 — 1504. 
legacy  given  up  under  doctrine  of  election,  1487,  n.  (/). 
By  whom  the  duties  are  payable,  1505,  et  seq. 

on  legacies  enjoyed  by  persons  in  succession,  1416,  1514,  n.  (/•). 

by  joint  tenants,  1420. 
on  legacies  charged  on  real  estate,  1441,  1505. 

trustee  paying  duty,  &c,  may  recover  it,  notwithstanding  assign- 
ment of  interest,  1506. 
question  on  the  terms  of  the  will,  whether  legatee  is  to  have  his 
legacy  duty  free,  1506,  et  seq. 

how  paid,  where  estate  insufficient,  1507,  n.  (k). 
out  of  what  funds  the  duty  of  a  legacy  duty  free  is  to  be  paid. 
1514. 
limitation  of  time  in  recovering  against  Crown,  1515. 

LEGAL  EXPENSES, 

what  they  include,  851,  n.  (g). 

LEGAL  REPRESENTATIVES, 
bequest  to,  991,  et  seq. 

LEGATEE.     See  Legacy. 

may  be  the  writer  of  the  will,  99—103,  2S9. 

but  a  knowledge  of  the  contents  by  the  testator  must  be  proved,  99, 

et  seq.,  289. 
legatee  attorney,  99,  et  seq. 
may  call  for  proof  in  solemn  form,  277,  ct  seq.     See  Prolate,  manner  of 
obtaining. 

but  must  bring  his  legacy  into  court,  278. 
his  right  to  administration  with  the  will  annexed,    401,    ct  seq.     See 

Administration. 
grant  of  limited  administration  to  representative  of,  437,  n.  (n). 
cannot  dispute   a   will   pronounced   against,    in   a   suit  by  next  of  kin 

against  executor,  280. 
nominee  of  legatees, 

when  to  be  admitted  executor,  195. 
who  is  capable  of  being,  897. 
bankrupt,  898. 
alien,  898. 

subscribing  witness  disabled  by  1  Vict.  c.  26,  s.  15... 898,  899. 
so  the  wife  or  husband  of,  S99,  901. 
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who  is  capable  of  being — continued. 

construction  of  s.  15... 898,  899,  in  notis,  900,  901. 
wife  of  testator,  900. 
substituted  for  legatee  dying  before  the  legacy  become  vested,  972,  977 — 
979,  1001,  etseq.,  1075 — 1078,  1254.     See  Lapsed  Legacies,  Conditional 
Legacies. 
mode  of  description  of,  940,  ct  scq. 
who  entitled  under  that  of, 

"children,"  941,  952,  953. 

bequest  to  "  A.  and  his  children,"  946. 

':  B.  and  his  children  in  succession,"  946,  n.  (q). 

"A.  and  his  first  and  other  sons  after  him  in  the  usual  mode 

of  succession,"  946,  n.  (q). 
"A.  and  B.  and  their  children,"  947,  n.  (s). 
unmarried  children,  1141,  1142. 
"younger  children,"  947,  el  scq. 
when  a  younger  child  considered  eldest  and  excluded,  947 — 

950. 
when  an  eldest  considered  a  younger  child  and  included, 

950. 
"posthumous  child,"  951. 
"natural  child,"  953—959. 
"grandchildren,"  959,  960. 
"wife,"  960—962,  1015. 
"nephews  and  nieces,"  962 — 964. 
"  great  nephews  and  nieces,"  962. 
"cousins,"  964. 
"  heirs,"  967. 

"  A.  and  the  heirs  of  his  body,"  967. 
"A.  for  life,  and  then  to  the  heirs  of  his  body,"  967. 
"  heirs  of  A."  or,  "my  heirs,"  96S — 970. 
"  my  heirs  or  next  of  kin,"  970. 
"issue,"  971,  ct  scq.     See  Lssuc. 
"  A.  and  his  issue,"  971. 

"A.  and  B.  and  the  issue  of  their  bodies,"  971,  972. 
"  A.  and  his  issue  as  tenants  in  common,"  972. 
"  issue  "  restricted  to  children,  974,  975. 
"descendants,"  976. 

"eldest  male  lineal  descendants,"  976. 
"male  descendants,"  976. 
"  A.  or  his  heirs,  or  his  children,  or  his  descendants,"  977, 

978,  n.  (g). 
"relations  by  lineal  descent,"  977. 
"  relations,"  979,  ct  scq. 
"  poor  relations,"  980. 
"near  relations,"  980. 
"nearest  relations,"  982. 
"  relations  of  a  particular  name,"  982. 
whether  distribution  per  capita  or  per  stirpes,  980,  n.  (/). 
"next  of  kin,"  983. 

"who  are  kin,"  983,  ct  scq. 

bequest  to,  after  a  previous  bequest  for  life,  987. 
"  nearest  of  kin  in  the  male  line,"  986. 
"wife,"  960,  983,  n.  (c),  1015. 
"  family,"  989. 

younger  branches  of,  991. 
"executors  and  administrators,"  or  "legal  representatives,"  or 

"personal  representatives,"  991 — 1007,  1541. 
"servants,"  1007. 
"inhabitants,"  1009. 
"government,"  1010. 
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LEGATEE— continued.  . 

direction  that  a  fund  shall  he  disposed  of  "  in  a  due  course  ot  administra- 
tion," 9S8. 
mistakes  in  names  or  descriptions  of  legatees,  1010. 
in  numbers  of  a  class,  942,  n.  (a;),  1017. 
rectified  by  context,  1011. 

by  parol  evidence,  938,  n.  (d),  1012. 
legacy  to  one  in  particular  character,  1015. 
required  to  give  security  against  contingent  debts,  1204.    See  1313.  n.  (a). 
onus  of  proof  in  case  of  doubt  on  representative  of  legatee  to  show  that  he 

survived  testator,  1072. 
Specific.     See  Specific  Legacy. 

Residuary.     See  Residuary  Legatee. 

his  right  to  administration  cum  testamento  annexo,  401,  ct  seq. 
cannot  call  on  the  general  legatees  to  abattfe  1211.   But  see  1214,  n.  (/'. 
case  where  the  assets  have  become  insufficient,  by  a  devastavit. 

1215. 
what  terms  of  bequest  are  sufficient  to  constitute,  1316,  et  seg. 
his  rights  generally,  1319,  et  a  q. 
for  life,  1243,  et  seq.     See  Tenant  for  Life. 
cases  where  legatees  are  regarded  as  purchasers,  1217,  et  seq. 
refusing  to  accept,  legacy  duty  deducted,  1426,  1427. 
of  legacy  charged  on  realty  may  hare  a  decree  for  administration  of  the 

personal  estate  without  service  on  the  rest,  1921. 
suing  on  behalf  of  himself  and  others,  1905. 

suit  in  County  Court  by.  where  estate  does  not  exceed  500/. ...1906,  1954. 
may  proceed  by  originating  summons,  1806. 

LEGITIMATION, 

per  subsequens  matrimonium,  959,  1388,  n.  (/),  1396,  n.  (/).  See  Domicily 

Bastard. 

LETTERS, 

injunction  to  restrain  publication  of  testator's,  1800. 

LETTERS  AD  COLLIGENDUM, 

granted  while  executor  considers  whether  lie  will  act  or  not,  226. 

si  ,,t  hie,  are  now  obsolete,  226. 

granted  ex  officio,  382. 

grantee  of,  disposing  of  goods  becomes  executor  de  wn  tort,  209. 

LIABILITY, 

of  executors  and  administrators,  1593,   et    veq.     See   Action,    Executory 

Remedies. 

LIBEL, 

action  for,  does  not  at  common  law  survive  for  executor,  697,  700. 
nor  against  him,  1600. 

LIEN, 

of  an  attorney  or  solicitor,  does  not  extend  to  his  client's  will,  261. 

priority  of,  in  administration  of  assets,  854. 
executor  is  not  deprived  of,  by  payment  into  court,  1886.     See  S87. 
for  unpaid  purchase  money,  charge  on  land  devised,  1575,  1643. 

will  pass  by  bequest  of  all   "securities  for 
money,"  1056. 

LI  F  E  ESTATE.     See  Estate  for  Life. 

LIGHTS, 

action  for  obstructing,  does  not  at  common  law  survive  to  executor,  697. 

nor  against  him,  1600. 
exception  introduced  by  3  &  4  Will.  IV.  c.  42... 702. 

right  of  executor  to  mandatory  injunction  as  to,  703,  n.  (if,  1799. 
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LIGHTHOUSE, 

lease  of  tolls  of,  held  a  chattel  real,  720,  n.  (/). 

profit  arising  from  tolls  of,  real  estate,  1489.     See  908,  n.  («). 

LIMITATION, 

executor's  title  to  chattels  real  by,  615.     And  see  y96 — 1>98. 
choses  in  action  by,  769. 

of  chattels  and  heir-looms,  method  of,  637,  638. 

words  of,  or  of  purchase,   596—598,  615,  946,  971,  n.   (c),  973,  ibid., 
n.  (m),  992—994.     See  also  Substituted  Legatee. 

LIMITATIONS, 
statute  of, 

runs  in  favour  of  an  executor  who  acts  though  he  has  not  proved  the 

will,  216,  n.  (>•)•     See  1929,  ibid.,  n.  (r). 
executor  not  hound  to  plead  it,  1699. 

until   after  decree   for  administration    or    its    equivalent, 
1700,  ibid.,  n.  (c). 
the  residuary  legatee  may  set  up  the  statute  in  chambers,  1700. 
so  may  the   cestui   que   trustcnt    of  devised   estates   against   a 

creditor  who  has  obtained  an  administration  order,  1701. 
after  decree  executor  cannot  give  an  acknowledgment  to  take 
debt  out  of,  1700,  n.  (c). 
retainer  of  debt  barred  by,  894. 
dt  vastavU  by  neglect  in  executor  enabling  debtor  to  plead  the  statute, 

L702. 
how  executor  should  declare,  if  lie  means  to  rely  on  a  promise  to  him- 
self to  bar  the  statute,  1786. 
against  the  Crown  for  recovery  of  legacy  and  succession  duty,  1515, 
1516. 
PI,  a  of  the  statute, 

in  actions  by  executors  and  administrators,  1785. 

if  the  promises  are  laid  to  the  testator,  the  time  must  be  com- 
puted from  the  period  when  the  action  accrued,  1785. 

but  where  the  cause  of  action  accrues  after  his  death,  the 
statute,  in  an  action  by  an  administrator,  runs  only  from 
the  grant  of  the  letters,  1785. 
statute  barred  by  payment  of  interest  on  a  note  to  an  adminis- 
trator who  had  taken  letters  in  a  wrong  diocese.  17^7. 
if  the   promises   were    laid  to  the  testator,   and  the  defendant 
pleaded  the  statute,  the  plaintiff  could  not  reply  a  promise  to 
himself  within  six  years,  1786. 

nor  could  he  give  it  in  evidence,  1786. 

new  action  by  executor  where  the  testator  brings  an  action 
and  dies  before  judgment,  the  six  years  being  then  ex- 
pired, 1788,  et  scq. 

within   what  time  the  executor  must  bring  the  new 

action,  1789. 
form  of  replying  the  new  action,  1790. 
scmble,  remedy  by  fresh  action  not  abolished,    1788, 

"•  (9). 
usual  remedy  now  by  proceeding  under  Order  X"\  II. 

r.  4,  1788,  n.  {(j). 
if  the  executor  brought  an  action  and  died,  and  the  six 
years  run,  his  executor  might  bring  a  new  action  within 
a  year,  1790. 
the  executor  could  not  have  a  writ  by  journeys  accounts. 
1787. 
in  actions  against  executors  and  administrators,  1837 — 1845. 
former  bar  of  statute  by  implied  promise  of  executor,  1S37. 
effect  of  9  Geo.  IV.  c.  14  (Lord  Tenterden's  Act),  1837. 
from  what  time  Statute  of  Limitations  runs,   1800,  1801,  1838. 
n.  (c). 
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LIMITATIONS— continued. 

Plea  of  the  Statute — continued. 

in  actions  against  executors  and  administrators — continued. 
how  liability  may  be  kept  alive,  1838,  n.  (c). 
construction  of  9  Geo.  IV.  c.  14,  as  to  co-executors,  1839. 
amendment  of  by  19  &  20  Vict.  c.  97,  s.  14  (Mercantile  Law 
Amendment  Act),  1839. 

cases  outside  this  Act,  1841,  1842. 
effect  of  this  act,  1840,  n.  (e). 
when  writ  of  summons  must  be  renewed  to  keep  remedy  alive, 

1843. 

case   where  after  cause  of  action  accrued,  debtor  died  and  by 

reason  of  litigation  as  to  right  to  probate,  no  executor  was 

appointed  till  alter  six  years,  1843. 

when  the  plaintiff  might  have  had  a  writ  by  journeys  accounts 

against  the  executor,  and  replied  it  to  a  plea  of  the  statute,  1844. 

proceedings  under  Judicature  Act  to    save    the  statute  where 

defendant  dies,  1845. 
51  &  52  Vict.  c.  59  (Trustee  Act,  1888),  1843,  1844.     See  1928. 
trustees  .and  executors  may  plead  statute,  1844. 
except  where  trustee  party  to  fraud  or  action  is  to  recover  trust 
property  in  hands  of  trustee,  1844. 
in  suits  in  equity  by  executors  and  administrators,  1800. 
the  statute  does  not  run  against  a  judgment,  1S00. 
an  infant  bound  by  executor's  neglect,  1801. 
in  suits  in  equity  against  executors  and  administrators,  1922,  ct  scq. 
in  all  legal  demands  the  statute  operates,  1922. 

if  time  once  begun  to  run  against  a  debt  in  debtor's  life- 
time, it  does  not  cease  during  period  between  the  death 
and  time  of  appointment  of  personal  representative,  1929. 
when  the  statute  begins  to  run,  incases  of  fraud  or  mistake, 

1929. 
runs  in  favour  of  an  executor  dc  sou  tort .  1 
whether  a  bill  hied  by  a  creditor  for  himself  and  others  will  bar 

the  statute  as  to  all,  1929, 1930. 
the  statute  does  not  run  against  a  trust,  1922,  192S,  n.  (/.).     But 
see  1925. 

a  trust  for  payment  of  debts  on  real  estate  will  bar  the 
statute,  1923. 

unless  the  debt  was  barred  before  testator's  death,  1  '.'-'J- 
sccus  on  personal,  1923. 
Real  Property  Limitation  Act,  1874  ..1924,  ct  scq. 

no  action  to  be  brought  to  recover  money  charged  on  land  or 

a  legacy  but  within  twelve  years  from  right  accruing,  1924. 

land  not  to  be   charged  after    twelve  years   even    though 

secured  by  express  trust,  1925. 
Act  does  not  apply  to  intestacies   which  governed  by  23 
&  24  Vict.  c.  38,  1925,  n.  (a). 
Judicature  Act,  s.  25,  construction  of,  1925. 
when  claims  on  a  trust  of  land  or  rent  deemed  to  accrue,  192G. 
what  arrears  of  payments  recoverable  under  3  &    4   Wm.  IV. 

c.  27,  1926. 
fund  severed  from  general  estate,  construction  of,  3  &  4  Wm.  IV. 

c.  27,  1927. 
Trustee  Act,  1888,  extends  benefit  of  statute  to  trustees.  192S, 

]  929. 
statute  can  be  set  up  by  creditor  against  person  whose  claim  is 
foundation  of  decree,  1930. 

LIMITED  ADMINISTRATION.     See  Administration. 
grant  of,  415,  ct  scq. 

citation  of  parties  entitled  to  general  grant  necessary  before,  449— 
451. 
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LIMITED  EXECUTOR.     See  Executor,  appointment  of. 
appointment  of,  199,  et  seq. 

LIMITED  PROBATE, 

grant  of,  57,  321,  323. 

"LINEN," 

what  passes  by  bequest  of,  1066. 

LIS  PENDENS.     See  Administration  pendente  lite. 

includes  an  appeal  to  House  of  Lords  for  purpose  of  administration.  429. 

LITERARY  PROPERTY, 

executor's  interest  in,  724. 

"  LIVE  AND  DEAD  STOCK," 

what  passes  by  bequest  of,  1051,  n.  (b). 

LIVING  PERSON, 

place  of  deposit  of  wills  of,  262,  264. 

supposed  to  be  dead,  revocation  of  probate  of  will  of,  499. 

payment  of  money  under  probate  of  will  of,  void,  1795. 

LOAN  SOCIETY, 

when  representation  not  necessary  to  member  of,  397. 

LOCALITY, 

goods  described  in  will  by  reference  to,  1034,  1041—1043,  1045,  et,  sea 
U89,  etscq. 

LOCKE  KING'S  ACT,  1570,  etscq. 

construction  of,  1570 — 1573,  n.  (i). 
Amending  Acts,  1573 — 1575,  1643. 

LOCO  PARENTIS, 

Iierson  standing  in,  definition  of,  1200. 
egacy  by  person  in,  1199,  etscq.,  1287,  1291,  ct  seq. 
presumption  as  to  time  of  vesting  of  legacy  by  person  in,  1114,  n.  (c). 

LONDON, 
city  of, 

freeman  of,  may  devise  lands  within  the  city  in  mortmain,  916. 
distribution  under  the  custom  of,  abolished  since  December  31st 
1856. ..1403. 

LOST  PROP.ATE, 

in  case  of,  no  fresh  grant  but  exemplification,  325. 

LOST  WILL, 

probate  of,  134,  317. 

LUNATIC.     See  Insanity,  Weakness. 

who  is  to  be  considered  as  such,  14,  et  seq. 

onus  of  proof  on  party  asserting  the  lunacy,  15. 
will  made  by,  14. 

does  not  become  valid  if  testator  recovers  his  mind,  15. 
during  lucid  interval,  16 — 23. 

transfer,  in  such  case,  of  onus  proband i,  16. 
what  is  sufficient  proof  of  lucid  interval,  17 — 23. 
act  of  making  rational  will,  18 — 22. 
distinction  between  delirium  and  insanity,  23. 
a  will  may  be  established,  though  all  the  attesting  witnesses  depose  to 

testator's  insanity,  31,  91,  287. 
a  will  is  not  revoked  by  subsequent  insanity,  15,  n.  (d). 
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LUNATIC — continued. 

incapacity  of,  to  be  executor,  188. 

grant  of  administration  to  another,  when  executor  becomes  lunatic, 

188,  421. 
incapacity  to  be  administrator,  188,  387. 

revocation  of  grant  to  administrator  if  he  becomes  non  compos,  492. 
instance  of  grant  not  being  revoked  in  such  case,  421. 
where  next  of  kin,  his  next  of  kin  must  be  cited  by  person  seeking 
administration,  :386,  n.  (I). 
conversion  of  property  by  committee  of,  589.     See  also  549,  1184,  n.  [b  . 
ademption  of  specific  legacy  given  by  will  of,  by  sale  under  order  in 

lunacy,  1184,  n.  (b). 
sale  or  mortgage  of  property  of,  under  53  Vict.  c.  5... 590. 
unapplied   property   of,    not   converted   as    between    real    and   personal 

representative,  590. 
compulsory  sale  of  land  of,  under  Lands  Clauds  Act,  591. 
transfer  of  stock  standing  in  name  of,  when  trustee  or  executor,  13  &  14 
Vict.  c.  60,  1887,  1888. 

M. 

MAINTENANCE.     See  Infant. 

effect  of,  gift  of,  as  to  vesting  a  legacy,  1099,  ct  scq.,  1110,  ct  scq.     See 

Lapsed  Legacies. 
gift  of,  when  held  to  determine  with  minority,  1155,  n.  (c). 
when  executor  may  allow,  out  of  legacy  to  an  infant,  1264. 
not  generally  out  of  capital,  1264,  1274. 
out  of  income  under  Conveyancing  Act,  1881,. ..1265,  1266. 
construction  of  Act,  1266,  n.  (.;),  1267. 
may  be  given  in  certain  cases  though  capital  not  vested,  1265, 
1267. 
out  of  income  apart  from  statute.  1267,  ct  scq. 
generally  gilt  must  be  vested,  1267. 

exceptions  (1)  where  testator  parent,  or  in  loco  parentis,  1269. 

(2)  where  gift  to  class,  1269,  1270. 
method  of  providing  by  insurance,  127".  1271. 
generally  not  allowed  where  father  alive,  1271. 

exceptions,  1271,  n.  (c). 
amount  allowed,  1272,  1292. 
allowance  for  past  maintenance,  1273. 
mode  of  application  for,  1275. 
interest  by  way  of,  on  legacies  given  by  testator  who  is  a  parent  or  in  loco 
■parentis,  1287,  ctseq.,  1291. 

whether  legacies  vested  or  contingent,  1291. 
where  infant  dies  under  age  who  entitled  to  interest,  1293,  1294. 
executor  not  allowed  to  shew  disbursements  for  maintenance  of  testator's 
children  under  plea  of  plene  administravit,  1857,  n.  {>n). 

MANDAMUS, 

to  compel  probate  no  longer  lies,  325. 

did  not  lie  formerly  to  compel  grant  to  residuary  legatee,  403. 

MANURE, 

when  it  passes  to  executor,  643. 

MARINE.     See  Seamen. 

-MARINER   OR  SEAMAN," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  106. 

MARKSMAN, 

signature  of  will  by,  64,  65. 

proof  of  execution  of  will  by,  14,  289. 

attestation  of  will  by,  82. 
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.■MARRIAGE.  See  Husband  and  Wife. 
revokes  will,  156,  et  seq.,  160,  161. 
bequests  with  conditions  in  restraint  of,  1140,  el  scq.     See  Conditional 

Legacies. 
action  for  breach  of  promise  of,  will  not  survive  to  executor,  709. 

nor  against  executor,  709,  n.  (k),  1597,  n.  {t). 
where  voidable,  husband  entitled  to  administer  to  wife,  348. 
secies  where  void,  348. 

not  a  valuable  consideration  for  purpose  of  Succession:Duty,  145S,  n.  (//<). 
when  it  severs  a  joint  tenancy,  758,  759,  1341,  ibid.,  n.  (h). 

MAKKIAGE  SETTLEMENT.     See  Settlement. 

MARITAL  RIGHT.     See  Husband  and  Wife,  Jus  Mwriti. 

.MARRIED  WOMAN.     See  Husband  and  Wife. 

MARRIED  Wo.MEX'S  PROPERTY  ACT,  1882.      See  Husband  and  Wife; 
and  Statute  Index. 

construction   of  and  decisions  on,   57,   58,  164,  n.  (c),  185,  605,  etscq., 
659,  et  sc<t.,  736,  et  seq.,  833,  1277,  1551,  n.  [z),  1654,  1655. 

MARSHALLING  ASSETS, 

doctrine  of,  1585,  et  seq.     See  Assets. 

MATERIALS, 

found  by  executor  as  such,  he  may  declare  for,   763.     See  1778,   1779, 
1518,  n.  (6). 

MAXIMS, 

./(■//((  ■personalis  moritur  cum  persona,  697,  et  seq.,  1600,   1615,  1799, 

1878. 
Ambiguitas    verborum   latens  vcrificationc  suppletur,    1012.      See   963, 

n.  (//). 
Expressio  u  ui us  est  exclusio  alter ius,  1060,  n.  (a). 
Falsa  Li*  uioust ratio  non  nocct,  1011,  n.  {b). 
Jus  accresccndi  inter  nicrcatores  locum  non  habet,  571,  733,  etscq.,  1618, 

n.  (I). 
Mobilia  sequuntur  personam,  300,  1541. 
' hmiia praesumuntur  rite  esse  acta,  91. 
Partus  sequitur  ventrem,  597,  n.  (d). 
Quicquid  plantatur  solo  solo  cedit,  640,  el  seq. 
Veritas  nominis  tollit  crrorcm  deseriptionis,  1011. 

"MEDALS," 

what  passes  by  the  bequest  of,  1066. 

M  KRGER, 

of  the  estate  of  an  executor  in  his  estate  propria  jure,  562,  563. 

time  when  executor  ceases  to  hold  as  such,  566,  et  seq. 
leo-al  where  no  equitable  abolished  by  Judicature  Act,  563. 
when  a  mortgage  merges,  604,  605.     See  also  540  and  Mortgage. 

MESNE  PROFITS, 
action  for, 

cannot  be  maintained  against  an  executor,  1603,  1604. 

he  is  liable  for  use  and  occupation  up  to  the  day  of  the  demise 
in  ejectment,  1604. 
but  not  after,  1604. 

relief  in  equity,  1604. 

"MILITARY  SERVICE," 

meaning  of  in  Statute  of  Frauds  and  Wills  Act,  104,  105. 
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MINOR.     See  Infant. 

distinction  between,  and  infant,  41/,  418. 

MIS-DESCRIPTION.     See  Construction. 

of  property  in  will,   176,  n.   (t),   929,   et  seq.,  106/,  ct  seq.,  1192,  119o, 

1302. 
of  persons,  317,  941,  el  seq.,  956,  n.  (g),  1010—1018. 

MISNOMER.     See  Construction. 
of  legatee,  1010,  ct  seq. 

MISTAKE, 

will  cancelled  by,  130,  131. 

will  revoked  nnder  mistaken  notion  of  facts,    146,    ct  seq.     See    Wdl, 

Revocation  of. 
will  made  under  erroneous  belief  on  the  part  of  the  testator,  146,  14/, 

n.  {u). 
erroneous  recital  in  will,  how  far  binding,  939,  1068,  1069,  11/1. 
mistakes  in  wills,  how  to  be  corrected,  938,  1010,  ct  seq. 
omission  by  in  a  will  cannot  be  supplied  by  Court  of  Probate,  293. 
insertion  by,  in  a  will,  may  be  corrected  in  the  Court  of  Probate,  293, 

n.  (/),  315,  316.     See  Probate,  manner  of  obtaining. 
of  word  may  be  corrected  by  Court  of  Probata,  294,  n.  (m). 
in  the  name  of  executor,  probate  granted  in  right  name,  317. 
in  the  names  or  descriptions  of  legatees,  1010,  ct  seq.     See  Legatee. 
in  the  description  of  a  legacy,  1067,  et  seq. 

MIXED  FUND, 

of  realty  and  personalty,  rules  of  construction  applicable  to,  1119,  n.  (o), 
1121.     See  1267,  n.  (b). 

how  liabilities  apportioned,  1583. 

MODERATION  OF  COSTS, 

of  solicitor  employed  by  executor,  1769,  1941. 

MONEY, 

when  considered  as  land  in  equity,  579,  et  seq.     See  Conversion. 

legacy  of,  when  deemed  specific,  1022,  1023. 

what  passes  by  description  of,  in  a  will,  1046,  1052 — 1054. 

"  sums  of  money,"  1054,  n.  (p). 

money  in  the  funds,  1055. 

"securities  for  money,"  1056. 
of  testator  in  hands  of  executor, 

when  the  property  is  altered,  567,  ct  seq. 

when  it  passes  to  assignees  of  bankrupt  executor,  559. 

cannot  be  taken  in  execution  etc  bonis  tcstatoris,  567. 

but  seiablc,  since  Judicature  Act,  creditor  entitled  to  judgment 
to  extent  of,  567,  n.  (p). 

MONEY  HAD  AND  RECEIVED, 
action  for, 

lies/or  executor,  if  goods  are  taken  from  testator,  and  sold,  696. 
executor  may  sue,  as  such,  for  money  had  and  received  to  his  use  as 

executor,  762.     See  1778,  1779. 
lies  against  executor,   if  goods  taken  by  testator  have  been  sold, 

1602. 
executor  cannot  be  sued,  as  executor,  for  money  had  and  received  by 
him,  1664. 

MONEY  LENT, 

executor  may  sue  for,  as  executor,  762.     See  1778,  1779. 
he  caunot  be  sued  for,  as  executor,  1664. 
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MONEY  PAID, 
action  for, 

executor  may  sue,  as  such,  for  money  paid  by  him  as  executor,  762, 

763. 
he  may  be  sued,  as  such,  for  money  paid  to  his  use,  1663. 

MONUMENTS.     See  Tombstone. 
when  heir-looms,  635. 

bequest  to  erect  within  a  church,  a  charitable  use,  918,  921,  n.  (?/). 
without  a  church,  a  void  perpetuity,  918,  n.  (e),  920. 

MORTGAGE, 

considered  part  of  the  personal  estate,  602. 

in  what  case  heir  entitled,  603. 
interest  in  land  within  Mortmain  Acts,  907,  908,  911. 

not  where  of  a  whole  undertaking,  908,  n.  {x),  911,  912. 
when  it  passes  by  bequest  of  securities  for  money,  1056 — 1058. 
when  it  merges,   603,  604.     See  also  Sivabeg  v.   tiicabcy,  15  Sim.  106, 

540. 
title  of  executor  of  mortgagor,  in  case  of  a  mortgage,  with  power  of  sale, 

604. 
of  chattel  real,  right  of  redemption  in  executor,  614. 
effect  of  husband  mortgaging  his  wife's  chattel  real,  610.     See  605  and 

Husband  and  Wife. 
of  the  assets  by  executor,  valid,  802,  803.     See  Executor,  ■power  of. 

exception   where  mortgagee  has  notice  of  improper  purpose,   803, 
n.  (o),  804. 
whether  legal  estate  of  mortgaged  lands  will  pass  by  the  words  "securities 

for  money,"  1057. 
equity  of  redemption, 

whether  legal  or  equitable  assets,  1548. 
heir  or  devisee  have  no  right  to  be  exonerated  by  the  executor,  without 

intention  expressed,  1570,  ct  seq.     See  Exoneration.. 
executor  cannot  invest  money  in,  after  a  decree  to  account,  1706. 
Liability  of  executor  for  investment  on,  1705,  ibid.,  n.  (a). 
how  it  may  be  a  subject  of  donatio  mortis  causa,  687. 
marshalling  assets  with  respect  to,  1586.     See  Assets. 
to  two  persons  jointly,  no  survivorship  as  to  mortgage  money,  571. 

MORTGAGEE.     See  Mortgage. 

not  bound  to  see  to  application  of  mortgage  money  where  executor  with 

charge  of  debts  mortgages,  577,  n.  (/). 
when  his  right  ugainst  personal  estate  will  not  be  enforced,  1314,  n.  (/). 
when  liable  for  succession  duty,  1456,  n.  (£). 
acknowledgment  by  one  of  two  joint  does  not  enable  mortgagor  to  redeem 

after  his  right  is  barred  by  Statute  of  Limitations,  1839,  n.  (d). 
obtaining  order  for  sale  in  administration  action  not  entitled  to  costs 

before  personal  representatives,  1936,  n.  (Z). 

MORTMAIN.     See  Charitable.  Uses. 
Acts,  901,  et  seq. 

MOTHER, 

right  of,  to  grant  of  administration,  359. 
to  distributive  share,  1378. 

when  brothers  and  sisters  shall  share  with,  1378. 
representatives  of  brothers  and  sisters,  1379. 
when  she  shall  take  the  whole  intestate's  effects,  1380. 
advancement  from,  to  a  child,  shall  not  be  brought  into  hotchpot,  1370. 

MOTHER-IN-LAW, 

has  no  claim  under  Statute  of  Distributions,  1380. 
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MOURNING,  .  • 

legacies  for,  not  preferred  to  other  general  legacies,  1220. 
for  widow  and  family  of  testator,  cannot  be  claimed  against  the  estate  of 
the  executor,  839,  n.  (q). 

MUSEUM, 

devise  for  exempt  from  Mortmain  Act,  906. 

MUTILATION.     See  Will,  revocation  of,  Alterations. 
of  will, 

presumption  as  to,  113,  134. 

MUTUAL  WILLS, 

unknown  to  the  testamentary  law  of  this  country,  S. 

whether  enforceable  in  equity  as  a  compact,  107,  ct  seq. 

whether  ever  irrevocable  in  equity,  107,  et,  seq. 

of  two  sisters,  will  of  one  not  revoked  by  the  marriage  of  the  other,  160. 


N. 

NATURALIZATION  ACT, 

33  k  U  Vict.  c.  14. ..9,  184.     See  Alien. 

NAVAL  ASSETS.     See  Seamen. 
definition  of,  335. 

NAVIGATION  SHARES, 

whether  real  or  personal  property,  720. 

"NEAREST  OF  KIN  IN  THE  MALE  LINE," 
who  takes  under  description  of,  986. 

NECKLACES, 

what  passes  by  bequest  of,  1065. 

NE  EXEAT  REGNO, 
writ  of, 

what  it  is,  1930. 

quaere,  whether  not  abolished  by  Debtors  Act,  1930,  1933. 
may  be  had  concurrently  with  bail  at  law,  1931. 
affidavit  to  obtain,  1932,  ibid.,  n.  (n). 

will  not  go  against  a  feme  covert  executrix  or  administratrix,  1931, 
1932. 

NEGLIGENCE, 

action  for,  does  not  survive  for  executor,  where  personal  injury  alone 
caused,  697,  703. 

statutory  exceptions  to  rule.  703 — 708. 
when  against  him,  1594. 

NEPHEWS  AND  NIECES, 

who  can  take  under  description  of  in  a  will,  962,  ct  seq. 
their  degree  as  next  of  kin,  361,  1382. 

they  shall  share,  in  distribution,  with  uncles  and  aunts,  1382. 

when  they  shall  share  with  their  grandmother,  1379. 
when  they  shall  take  per  capita,  and  when  psr  stirpes,  1384,  1385,  n.  (a). 
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NE  UNQVES  EXECUTOR, 
plea  of, 

when  necessary,  1834,  1835. 
a  plea  in  bar,  1835. 

a  plea  that  defendant  is  administrator  and  not  executor,  and 

the  converse,  was  in  abatement,  1835. 
abatement  easily  remedied  under  Judicature  Act,  1835. 
evidence  on  issue  joined  on,  1836. 

NEW  RIVER  COMPANY, 
shares  of,  realty,  720. 

NEXT  OF  KIN.     See  Distribution. 

their  right  to  call  on  the  executor  to  prove  the  will  in  solemn  form,  277. 
when  liable  to  costs,  280—282. 

when  will  lias  been  pronounced  against  in  suit  between  next  of  kin 
and  executor,  it  cannot  be  set  up  again  by  a  legatee,  280. 
their  right  to  administration,  355,  ct  seq.,  403,  404.     See  Administra- 
tion. 
•  :cluded  from   administration   when   they  have  no  interest,  373,  374, 

■Hi  I. 
dying  before  administration  granted,  representative  entitled  to,  374. 
but  payment  to,  no  answer  to  action  by  his  representative  as  administrator 

to  original  intestate,  375. 
when  of  unsound  mind  his  next  of  kin  must  be  cited  by  person  seeking 

administration,  386,  n.  (t). 
right  to  administration,  cum    tcstamcnto  annexo,  next  after  residuary 

legatee,  401,  ct  scq. 
right  to  administration  de  bonis  non,  412 — 414. 
preference  of,  as  administrator  durante  minor Hate,  418. 
cannot  he  compelled  to  take  out  administration,  although  they  may  have 

administered,  375. 
when  administration  granted  to  attorney  of,  376. 
who  are  next  ot  kin,  355,  983,  ct  scq.     See  995,  ct  scq. 
definition  of  consanguinity,  350. 
lineal,  356. 
collateral,  356—361. 
mode  of  calculating  degrees,  357 — 361. 
rights  of  ascendants,  359. 
of  the  father,  359. 
of  the  mother,  359. 
grandfather  preferred  to  uncle,  360. 
children  preferred  to  parents,  360. 

In  other  preferred  to  grandfather,  361. 
their  rights  under  the  Statute  of  Distributions,  1377,  ct  scq.     See  Distri- 
bution. 

they  are  entitled   to  the  residue  undisposed  of,  notwithstanding  a 
contrary  declaration  in  the  will,  1351. 
their  claim  against  executor  ma}7  be  barred  under  22  &  23  Vict.  c.  35. .  .1207, 

n.  (a). 
description  of,  in  a  will,  983,  ct  scq.     See  995,  ct  scq. 
who  are  kin,  983—986. 
in  the  male  line,  986. 

next  of  kin,  apart  from  the  Statute,  986,  1000. 
means  next  of  kin  at  the  death  of  him  whose  next  of  kin  are  spoken 

of,  986. 
bequests  to,  after  a  previous  bequest  for  life,  987,  988. 
may  be  bound,  though  absent,  after  representation  order  in  administration 

action,  1919,  1920. 
may  have  an  order  for  administration  without  serving  others  interested, 

1921. 
may  proceed  by  originating  summons,  1806. 
suit  in  county  court  by,  where  estate  does  not  exceed  500Z. ,  1954. 
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"NEXT  SURVIVING  SON," 

may  be  construed  "next  younger  surviving  son,"  938. 

NICKNAME, 

description  of  legatee  by,  1015. 

NOTICE, 

payment  of  inferior  debts  by  executor,  without  notice  of  superior,  879, 
it  scq. 

suffering  judgment  on  inferior  debt,  879. 
what  is  sufficient  notice,  880,  881. 
whether  one  executor  affected  by  notice  to  co-executor,  1727. 
payment  of  legacy  without  notice  of  debts,  1205,  ct  scq. 
protection  of  executor  by  22  &  23  Vict.  c.  35,  s.  29.. .1206,  1207,  1822. 
of  intention  to  raise  Statute  of  Frauds  on  originating  summons  should  be 
given,  1905. 

"NOW," 

word  in  wills,  175,  n.  (t),  1300. 

NULLITY  OF  MARRIAGE, 

if  sentence  of,  not  pronounced,  husband  entitled  to  administer  to  wife, 
348. 

NUMBER, 

misstatement  as  to,  of  objects  of  gift,  942,  n.  (x),  1017,  1018. 

NUNC  PRO  TUNG, 

entry  of  judgment,  779. 

NUNCUPATIVE  WILL, 
definition  of,  103. 
derivation  of,  103,  n.  (b). 

invalid  if  made  on  or  after  January  1st,  1838. ..104. 
except  of  soldiers  and  seamen,  104. 

construction  of  this  exception,  104 — 106. 

minors  within  exception  may  make,  106. 

presumptions  in  case  of  alterations  in,  114,  n.  (v). 

NURSERY  GROUNDS, 

trees,  &c,  planted  in,  for  sale,  removable  by  executors,  624,  625,  n.  (it). 


O. 
OATH, 

executor's  oath, 

on  application  for  probate,  508. 

on  renunciation,  232. 
that  he  will  exhibit  an  inventory  and  account  when  called  upon,  1950. 

OBLITERATION.     See  Alterations,  Construction. 

of  will,  111,  113,  n.  (r),  122,  ct  scq.     See  Will,  revocation  of. 

OCCUPATION  RENT, 

executors  chargeable  with,  807,  n.  (d). 

OFFICE, 

persons  not  qualifying  for,  formerly  disabled  to  be  executors,  188,  n.  (c). 
grant  of,  for  years,  assets  in  hands'  of  executor  of  grantee,  1538. 
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OFFICE  COPY, 

of  will  is  good  evidence  of  executor's  title,  481,  1793. 

OFFICER, 

on  service,  will  of,  104.     See  Nuncupative  Wills,  Soldier. 

OFFSPRING, 

meaning  of  word,  974,  n.  (?i). 

OLD  AGE, 

will  made  by  persons,  who  by  old  age  have  lost  their  reason,  32,  33. 
of  itself,  no  ground  of  incapacity,  33. 

OMISSIONS.     See  Evidence. 

in  will  cannot  be  supplied  by  the  Probate  Court,  293. 

may  be  supplied  by  Court  of  Construction,   933,   n.    (u),   935,    936, 
1013—1015. 
court  may  make,  in  probate  of  words  inserted  by  fraud   or  mistake,  293, 
ii.  (/),  315,  316. 
may  be  made  by  Court  of  Construction,  935,  936. 

OXEROTS  REQUEST, 

coupled  with  beneficial,  when  legatee  can  disclaim,  1310. 

ONLY  CHILD, 

when  considered  "a  younger  child,"  950. 

rights  of,  under  the  Statute  of  Distributions,  136  7. 

ONUS  PROBANDI.     See  Evidence,  Witnesses. 

OPTION, 

of  archbishops,  595.     See  Archbishop. 

to  purchase  when  it  passes  to  executor,  573,  595,  n.  (v). 

to  purchase  executor  cannot  give  to  sub-lessee,  808. 

"OR," 

the  word   construed    "and,"   and    vice    versa,    193,    n.    (x),    936,    937, 
nn.  {>n),  (n),  979,  n.  (i).     See  977. 

ORDERS, 

of  Probate  Division,  269,  389. 

of  Supreme  Court  and  Rules.     See  Index  of  Orders  and  Rules. 

I  dlDINARY.     See  BisJwp. 

his  power  of  granting  probate  and  administration  before  stat.   20  &  21 
Vict.  c.  77... 237,  346. 

ORIGINAL  WILL,  * 

deposit  of,  262,  264. 

production  of  how  procured,  263,  324,  n.  (t),  328. 
when  delivered  out  of  registry,  263,  324,  n.  (t). 
costs  of  production  of,  482. 

when  it  may  be  examined  in  correction  of  probate,   482 — 486,    1013, 
n-  ((/)■ 

ORIGINATING  SUMMONS, 

proceedings  by,  by  executor,  1805,  ct  seq. 
difference  between  and  proceedings  by  writ,  1805. 
why  preferable  to  writ,  1805,  1806. 
costs  of  proceedings  wrongly  commenced,  1805. 
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ORIGINATING  SUMMONS— continued. 

cannot  be  served  out  of  the  jurisdiction,  1806,  n.  [£). 

how  to  be  entitled,  1806. 

questions  that  can  be  decided  on,  1807,  1904. 

administration  may  be  ordered  on,  1808.     See  Administration  Action. 

what  persons  must  be  served  with,  1808,  1809. 

court  may  add  any  parties,  1809. 

when  application  for  payment  out  of  court  may  be  made  by,  18S6. 

when  administration  can  be  obtained  on,  1904. 

not  before  probate,  1904. 

annuitant  not  in  arrear  cannot  get,  1904. 
disputed  debt  cannot  be  determined  on,  1905. 
notice  of  intention  to  raise  Statute  of  Frauds,  1905. 
where  it  takes  place  of  administration  order  under  old  practice  executor 

can  be  compelled  to  plead  Statute  of  Limitations,  1700,  n.  (c). 
appointment  of  new  trustee  and  vesting  order  made  on,  1890. 
proper  mode  of  application  for  maintenance  for  infant,  1275. 

ORNAMENTS, 

"personal  ornaments,"  what  passes  by  bequest  of,  1066. 

ORPHANS, 

court  of,  in  London, 

bond  to  chamberlain  shall  pass  to  his  successor,  733. 
portion  of  orphan  of  the  chamber  of  London,  742. 

OTTOMAN  EMPIRE.     See  Domicil. 

will  of  British  subject  domiciled  in,  304. 

OUTLAW.     See  JFill,  loho  is  capable  of  mal  in <j. 

incapable  of  making  a  will  of  personalty  as  long  as  outlawry  exists,  61, 

n.  (/(). 
might  in  some  cases  make  executors,  61. 

formerly  outlaw  in  a  personal  action  might  sue  as  executor,  1S6,  n.  (r). 
incapable  of  being  administrator,  387. 
outlawry  now  abolished  in  civil  proceedings,  61,  n.  (o). 

OVERSEER, 

otiice  of,  193,  194. 

distinguished  from  that  of  executor,  193,  194,  209,  n.  (/). 
of  the  poor,  money  due  from,  in  what  order  to  be  paid  by  his  executor, 
856. 

OYER, 

of  letters  testamentary  abolished  by  C.  L.  P.  Act,  1779. 


PAID, 

the  word  construed  "payable  "  or  "  vested,"  937. 

PAPERS, 

general  rule  as  to  production  of  by  executor  in  a  suit,  1887. 
right  of  executor  to  deceased's,  795,  n.  (b). 

PAPIST.     See  Roman  Catholic. 


INDEX. 


2071 


PARAPHERNALIA.     See  Husband  and  Wife. 
what  are  so  considered,  673 — 676. 
the  wife  cannot  dispose  of  them  during  her  husband's  life,  676. 

secus  of  jewels  given  to  her  separate  use  by  third  persons,  679. 
the  husband  may  sell  or  give  them  away,  677. 

he.  cannot  devise  them,  677. 
they  are  subject  to  the  husband's  debts,  677.     See  1563,  1592. 

but  not  to  his  legacies,  678. 

widow's  right  to  marshal  the  assets  against  the  heir,  678,  1592. 
against  a  devisee,  G78,  1592. 

right  of  heir  or  devisee  to  be  exonerated  out  of,  1563. 
if  the  husband  pawn,  the  executor  must  redeem  them  for  the  widow,  679. 
widow  may  be  barred  of  them  by  marriage  articles,  679. 

by  election  to  take  them  as  legatee,  679. 
jewels,  fcc,  given  to  the  separate  use  of  the  wife  by  third  persons,  679. 

by  the  husband  before  marriage,  680. 

effect  of  Married  Women's  Property  Act,  680. 

PARENTS, 

right  of,  to  administration  of  their  children's  effects,  359. 

to  a  distributive  share,  1377,  et  seq. 
person  "in  loco  parentis,"  definition  of,  1200. 
gilt  to  and  children  how  they  take,  977.     See  948,  n.  (s). 

PARK, 

public,  devise  for  exempt  from  Mortmain  Act.  906. 

PAROL    EVIDENCE,    135,    136,    290—296,    317—320,    1012-1015.      See 
Evidence. 

PASS  UATIONABILIS, 
doctrine  of,  2,  340. 

» 

PART, 

gift  of  any,  legatee  may  take  all,  1303. 

definite,  of  larger  quantity  legatee  may  select,  1303. 

PARTIES.     See  Execution,  Judgment,  Revivor. 
to  actions  by  executors, 

if  there  are  several  executors,  they  must  all  join ,_  826,  1776. 
though  some  are  within  seventeen  years,  1776. 
or  have  not  proved,  1776.     But  see  826. 

but  not  if  they  have  renounced,  stat.   20  &  21    Vict. 

c.  77,  s.  79. ..826,  1776. 
absconding  executor  not  a  necessary  party,  1776. 
if  one  alone  sell  the  assets,  he  may  sue  alone  for  the  price,  1777. 
when  he  nmst  sue  alone,  1777. 
so  if  goods  be  taken  out  of  the  possession  of  one  of  several, 

1777. 
two  out  of  three  executors  may  recover  in  ejectment,  1777. 
the  objection  formerly  made  by  a  plea  in  abatement,  1776. 
procedure  under  Judicature  Act  by  adding  parties,  1777. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defendant, 

826,  n.  (A),  1776,  n.  (/•). 
if  two  have  the  legal  interest  in  a  contract,  the  executor  of  one  can- 
not be  joined  as  a  party  with  the  survivor,  1773,  1774. 

if  both  are  dead,  the  executor  of  the  survivor  must  sue   alone, 

1774. 
so  as  to  remedies  in  form  ex  delicto,  1775. 
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PARTIES— continued. 

to  suits  in  equity  by  executors, 

if  there  are  several,  they  must  all  sue,  1804. 

but  where  one  alone  has  proved,  he  may  sue  alone,  1804. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defendant, 

1804.     See  826,  n.  (A),  1776,  n.  (r). 
executor  may  obtain  a  decree  against  a  single  legatee,  &c,  for  ad- 
ministration of  the  estate  or  execution  of  the  trusts,  1804. 
what  parties  must  be  served  on  originating  summons,  1808,  1809. 
court  may  add  parties,  1809. 

application  in  chambers  as  to  parties  to  be  served,  1809. 
to  actions  against  executors, 

if  there  are  several,  those  only  who  have  administered,  need  be  sued, 

1831. 
in  an  action  against  a  wife  executrix,  the  husband  may  be  joined, 

1831. 
executor  should  be  named  as  such,  1832. 
may  be  sued  personally  and  in  representative  capacity  in  same  action, 

1833. 
if  one  of  two  executors  die,  the  action  must  be  against  the  survivor 
alone,  1831. 
to  suits  in  equity  against  executors,  &c,  1878 — 1880. 
if  there  are  several  they  must  be  all  sued,  1878. 
at  least  such  as  have  acted,  1878. 
when  cestiiis  que  trustent  are  necessary  parties,  1878. 
defendant  dying  pending  action,  1878. 
application  of  maxim  actio  personalis,  <fcc,  1878,  1879. 
where  no  legal  personal  representative  Court  may  appoint  or 

dispense  with,  1879. 
cases  to  which  rule  does  not  apply,  1879,  1880. 
sole  plaintiff  dying  insolvent,  1880. 
executor  returning  must  be  made  party  in  suit  against  administrator 

durante  absentia,  436. 
when  an  executor  durante  minoritate  must  be  joined,  1913. 
in  what  cases  the  personal  representative  must  be  made  a  party,  1913. 
estate  cannot  be  administered  in  the  absence  of  a  personal  representa- 
tive, 1912. 
when   representative  of  deceased   executor  necessary  party,   1913, 

1914. 
executor  appointed  by  foreign  court  not  sufficient  for  general  ad- 
ministration, 1915. 

nor  executor  dc  son  tort,  1827,  n.  (c),  1914. 
nor  administrator  ad  litem,  1915. 
court  may  in  certain  cases  appoint  representatives,  1919 — 1922. 
representation  order,  1920,  1921. 

who  may  be  made  co-defendants  with  executors,  1916 — 1918. 
persons  wrongfully  taking  property  of  deceased,  1916. 
surviving  partners,  1917,  1918. 

death  of  one,  when  the  cause  of  action  survives,  action  does  not 
abate,  774,  1918.     See  1615,  1804. 

PARTNERS.     See  Trade. 

partnership  firm  may  be  executors,  184.     See  1346. 
survivorship  as  to  their  joint  property,  571.     See  1521,  n.  (q). 
whether  goodwill  survives,  1521,  n.  (q). 
joint  choses  in  action,  733. 
the  remedy  survives,  734,  1774. 

when  surviving  partners  of  deceased  may  be  joined  in  action  against 
his  executor,  1917,  1918. 
liability  of  executor  of,  in  equity,  1618,  et  seq. 

provisions  of  Partnership  Act,  1890. ..1620,  1623,  n.  (h),  1624,  1625. 
liability  of  executor  of  deceased  partner  continuing  his  share  in  the 
trade,  1744,  et  seq. 
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PARTNERS  — continued. 

liability  of  executor  of,  in  equity — continued. 

after   what    lapse   of   time  partnership    account   will    be   decreed 

1922,  n.  (n). 
proper  mode  of  taking  partnership  accounts  in  case  of  bankers  as 

between  deceased  and  surviving  partners,  573,  n.  (o). 
when  surviving  partuers  may  be  sued  with  executor  of  deceased, 
1917,  1918. 
when  the  .Statute  of  Limitations  can  be  set  up  as  a  bar  against  the  assets 
of  a  deceased  partner  in  respect  of  a  partnership  demand,  1922,  n.  (n). 
partnership  dissolved  by  death,  1521,  n.  (q). 
rights  of  executor  of  one  of  several  partners,  572. 
executors  cannot  be  compelled  to  continue,  1683,  1684. 
ademption  of  specific  legacy  of  partnership  share,  1185. 
capital  and  income  how  distinguished  as  between  tenant  for  life  and 

remainderman,  1217,  n.  (i). 
money  admitted  by  executor  to  be  in  hands  of  his  partner  is  considered 

as  in  his  own,  1883. 
See  Goodwill. 

PARTY  WALL, 

liability  of  executor  to  contribute  to,  1643. 

PATENT, 

executor  may  assign  before  probate,  250,  n.  (m). 

executor's  interest  in,  724. 

may  be  applied  for  within  six  months  by  legal  representative  of  inventor, 

724,  n.  (r). 

PAUPERIS,  FORMA, 

executor  cannot  sue  or  defend  in,  1804. 

PAWN, 

goods  of  test  itor  in,  executor  may  redeem,  769,  ibid.,  n.  (c). 
at  what  time,  &c,  769. 
when  redeemed,  they  are  assets,  1522,  1523. 
gooils  specifically  bequeathed  are  not  adeemed  by  pawning,  1185. 

the  executor  must  redeem  them  for  the  legatee,  1646.     See  Specific 
Legacy, 
if  the  husband  pawn  the  wife's  paraphernalia,  the  executor  must  redeem 
them  for  her,  679. 

PAYABLE, 

the  word  construed  to  refer  to  majority  or  marriage  of  legatee,  1138. 
read  "vested,"  937,  1038,  1093,  1133. 

PAYMENT  OF  DEBTS  BY  EXECUTOR,  851,  ct  seq.     See  Debts. 

PAYMENT  OF  LEGACIES.     See  Remedies,  Retainer. 
all  debts  must  be  paid  before,  1202. 
the  executor  has  no  power  of  preference  in  respect  of  his  own  legacy, 

1211. 
or  of  interest  on  legacies  whether  an  admission  of  assets,  1894,  1895. 
at  what  time  legacies  are  to  be  paid,  1239,  ct  seq. 

generally  at   the  end  of  a  year  after  testator's  death,    1239.     See 
1243,  ct  seq. 

practice  in  an  administration  suit,  1241. 

legacy  to  A.  at  twenty-one,  and  if  he  dies  before,  to  B.,  1240. 
legacy  subject  to  divesting  contingency,  1241. 
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PAYMENT  OF  LEGACIES— continued. 

at  what  time  legacies  are  to  be  paid — continued. 

a  legacy  of  a  defined  fund  vested  absolutely  is  payable  at  twenty-one 

notwithstanding  payment  is  further  postponed  by  the  will,  1254. 
annuity,  1242. 

distinction  between  annuity  and  legacy  for  life  with  respect  to 
payment  of  interest,  1243. 
bequest  of  personalty  for  life,  remainder  over,  1243 — 1253. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds 

from  the  death  of  testator,  1243. 
where  testator  has  directed  the  residue  to  be  invested  in  specified 

securities,  1243. 
where  the  gift  is  of  things  qua-  ipso  usil  consumuntur,  1253. 
duty  of  executor  to  convert  the  property  into  trust  securities, 
1246 — 1252.     See  Conversion. 

consequence  of  neglecting  to  do  so,  1715. 
inventory  by  legatee  for  life,  1252. 
legacy  to  an  infant,  1253. 

stat.  36  Geo.  III.  c.  25,  s.  32. ..1263. 
when  legatee  dies  under  twenty-one,  1254. 
legacies  in  stock, 

at  what  time  to  be  invested,  1255. 
appropriation   of   legacies    payable    in  fufuro,    1256,    et   scq.      See- 
Appropriation. 
to  whom  legacies  are  to  be  paid,  1261,  et  scq. 
legacy  to  A.  and  his  family,  1261. 
infant  legatee,  1261 — 1275. 

general  rule  that  payment  to  the  father,  or  any  other  person,  is 
bad,  1261. 

ratification  of  such  payment  after  coming  of  age,  1262. 
to  a  trustee,  1263. 
stat.  36  Geo.  III.  c.  52... 1263.     See  1433. 
costs  of  suit  to  secure  legacy,  1264. 

when  executor  may  allow  maintenance  out  of  the  legacy,  1264, 
et  scq.     See  Maintenance. 

when  the  court  will  order  it,  1265,  et  scq. 
feme  covert  legatee,  1275 — 1283. 

(i.)  under  Married  Women's  Property  Act, 
must  be  paid  to  her  only,  1277. 
what  property  comes  under,  1277,  n.  (c). 
(ii.)  apart  from  Married  Women's  Property  Act, 

payment  must  be  to  husband  by  Common  Law,  1275. 

so  where  wife  a  foreign  subject  and  husband  entitled  by 

foreign  law,  1283. 
interference  with  husband's  right, 

by  wife's  equity  to  a  settlement,  1277,  et  scq. 
what  amount  will  be  settled,  1278,  n.  (c). 
form  of  settlement,  1279,  n.  (e),  1281. 
on  whom  equity  binding,  12S2,  1283. 
where  the  equity  not  allowed,   1278,  n.   (c), 

1279,  1280,  12*83,  n.  (?/). 
when    wife    may   waive    her    right,     12S0 — 
1282. 
by  gift  being  to  separate  use  of  wife,  1277. 
where  the  legatee  is"abroad,  1284.     See  1433,  1818. 
when  presumed  to  be  dead,  1284. 

payment  into  the  bank  under  36  Geo.  III.  c.  52,  s.  32... 1284, 
1818. 
where  legatee  is  a  bankrupt,  898. 
where  legatee  has  assigned  his  legacy,  1284. 
where  legatee  is  a  convict,  1284,  1285. 
interest  upon  legacies,  1285,  et  scq.     See  Interest. 
in  what  currency  legacies  are  to  be  paid,  1296,  et  scq. 
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PAYMENT  OF  LEGACIES— continued. 
payment  of  specific  legacies,  1298. 

right  of  selection  in  a  legatee  of  a  certain  number  of  a  stock  of 

articles,  1303. 
such  of  a  class  of  articles  as  legatee  may  select,  1303. 
legacy  of  an  unopened  packet,  1303. 
quaere  whether  executor  has  right  of  retainer  against  for  debt  due  to 

estate,  1175. 
■when  legatee  entitled  to  the  increase,  1298 — 1302. 

when  bequest  is  confined  to  date  of  the  will,  1301,  ibid.,  n.  (y). 
by  stat.   1  Vict.  c.  26,  s.  24,  will  to  take  effect  as  if  executed 
immediately  before  the  death,  1298. 
will  not  be  ordered  without  administration  except  on  admission  of  assets, 

1883. 
purchase  of  legacy  by  executor  from  legatee  at  a  reduced  price,  void,  806, 
807,  1749,  n.  (o).     See  1748,  n.  (n),  1922,  n.  (»). 

PAYMENT  OF  .MONEY  INTO  COURT, 
in  equity, 

when  executor  may  be  compelled  to  make,  1882,  ct  seq. 
who  may  move  for,  1885. 

executor  is  not  thereby  deprived  of  his  lien,  or  retainer,  887,  1886. 
by  trustees  under  stat.  10  &  11  Vict.  c.  96,  or  12  k  13  Vict.  c.  74.  .1817-- 
1821.     See  Trustees. 

provisions  of  the  stat.,  1817 — 1821. 
should  not  be  done  unnecessarily,  1821. 

PAYMENT  OF  MONEY  OUT  OF  COURT, 

how  applications  must  be  made,  1S86,  1887. 

PEARLS, 

what  passes  by  bequest  of,  1065. 

PECULIAR, 

definition  of,  237,  n.  (c). 

power  of  peculiar  Ordinary,   under  the  old  law,  to  grant  probate^ 
abolished,  237. 

PECUNIARY  LEGACIES, 

what  passes  by  bequest  of,  1053,  n.  (*'). 

PEER, 

whether  heir  of  entitled  to  journals  of  House  of  Lords,  636. 

bequest  to  by  his  title,  will  not  enure  for  benefit  of  person  holding  title- 

at  death  of  testator,  1075,  n.  (e). 
not  incapacitated  from  acquiring  a  foreign  domicil,  1398,  n.  (h). 

PENALTY, 

for  administering  without  obtaining  representation,  265. 

PENCIL, 

will  written  in  valid,  98. 

rule  as  to  alterations  in,  99. 

PENDENTE  LITE, 

administration,  427,  et  seq.     See  Administration. 

PENSIONS, 

of  deceased  soldiers  and  sailors,  394,  395.     See  Seamen,  Soldiers. 
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PER  CAPITA,  . 

in  what  cases  parties  take  by,  and  in  what  per  stirpes,  under  the  btatute  ot 
Distributions,  1384. 

rule  as  to  legatees,  980,  n.  (Z),  1384—1386,  n.  (a), 
under  a  bequest  to  "descendants,"  976. 
under  a  bequest  to  "relations,"  980,  n.  (I). 

PERIOD.     See  Time. 

PERISHABLE, 

articles,  gift  of,  1253. 

securities,  1037,  et  seq.,  1247,  et  seq.     See  Conversion. 

PERPETUITY, 

gift  to  a  class,  void  as,  1116.     See  also  942.  n.  (a),  943,  n.  (c). 

PERSONAL  ESTATE.     See  Estate,  quantity  in  possession. 
classification  of,  591. 
will  of.     See  Will. 

the  primary  fund  for  the  payment  of  debts  of  every  description,  1561.   •  t 
seq.     See  Exoneration. 
so  for  the  payment  of  legacies,  If  76,  et  seq. 
gift  of,  held  to  include  realty,  929.     See  Construction. 

PERSONAL  ORNAMENTS, 

what  passes  by  bequest  of,  1066. 

"PERSONAL  REPRESENTATIVES," 

who  entitled  under  bequest  to,  991,  et  seq. 

PETITION, 

when  necessary  for  payment  of  money  out  of  Court,  1886,  1887. 
application  to  Court  for  advice  on,  under  Lord  St.  Leonard's  Act,  1S23. 

PIGEONS, 

when  they  pass  to  executor,  618,  619. 

PIN  MONEY, 

what  it  is,  671,  672. 

widow's  right  to  savings  from,  672. 

when  liable  to  husband's  debts,  672. 

wife  may  bequeath  them,  54. 
in  arrear,  when  and  for  how  long  recoverable  by  widow,  673. 
in  arrear,  irrecoverable  by  executor  of  wife,  735. 

PLACE, 

goods  described  by  reference  to,  what  will  pass,  1034,  1041 — 1043,  1045, 
et  seq.,  1189,  etseq. 

"PLANT  AND  GOODWILL," 

what  passes  by  bequest  of,  1051,  n.  (b). 

PLANTATION.     See  Colonies. 

what  passes  by  bequest  of,  1066. 

property  in  the  plantations,  when  assets  in  the  hands  of  the  executor. 
1531—1533. 
probate  here  does  not  extend  to,  301.     See  1523,  ct  seq. 
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PLATE, 

what  passes  by  bequest  of,  1065. 

will  pass  by  a  bequest  of  "  household  goods,"  1044. 

of  "household  furniture,"  1048. 

secies,  if  in  the  possession  of  the  testator  in  the  way  of  his  trade,  1049. 
when  not  liable  to  legacy  duty,  1419. 

PLEAS.     See  Remedies. 

in  action  by  executors  and  administrators,  1780. 
set-otf,  1780,  ct  scq.     See  Set-off. 

Statute  of  Limitations,  1785,  ct  scq.     See  Limitations. 
denial  that  plaintiff  is  executor  must  be  specific,  1792. 
in  actions  against  executors  and  administrators,  1834,  ct  seq. 
bankruptcy,  1834. 
pleas  by  several  executors,  1834. 
nc  unqucs  executor,  1834,  1835. 

evidence  on  issue  joined,  1836. 
plea  by  administrator  whose  letters  are  revoked,  1837. 
Statute  of  Limitations,  1837 — 1845.     See  Limitations. 
set-otf,  1846.     SeaSet-of. 

plene  administravit,  1847.     See  Plcne  Administravit. 
plcnc  administravit  prccter,  1848,  ct  seq. 

replication  to,  1851,  ct  seq. 
evidence  for  plaintiff  on  issue  joined,  1853,  ct  seq. 

evidence  for  executor  that  assets  have  been  exhausted,  1857, 
ct  seq. 
satisfaction    of  another  judgment   after  action  brought,    1848, 

1850,  n.  (0,  1858. 
quaere,  how  this  should  be  pleaded,  1851,  n.  (t). 
retainer,  1851. 

form  of  plea,  1851. 
upon  proceedings  after  judgment  obtained  against  testator,  1869. 
in  suits  in  equity  by  executors  and  administrators, 

denial  that  plaintiff  is  executor,  must  be  specific,  1792. 
Statute  of  Limitations,  1800,  1801. 
death  of  co-executor,  1804. 
set-off,  1800. 
in  suits  in  equity  against  executors  and  administrators, 
Statute  of  Limitations,  1922,  et  scq.     See  Limitations. 
set-otf,  1903.     See  Set-off. 


PLEDGE.    See  Pawn, 


DGE.     See  Paicn. 

executor  may  redeem,  769,  770. 


PLENE  ADMINISTRA  VI T, 
plea  of, 

when  necessary,  1S47. 

consequence  of  not  pleading  before  the  Judicature  Act,  1847. 
scmblc,  old  rules  still  material,  1847. 
form  of,  1847,  1848. 

necessary  averments  before  Judicature  Act,  1847. 
what  are  necessary  or  expedient   now,  1848. 
by  executor  of  executor,  1848. 
plene  administravit  prater,  1848. 
when  necessary,  1848. 

where  judgment  recovered  against  testator  and  another,  1849. 
replication  to,  1851,  ct  scq. 

that  a  judgment  pleaded  is  fraudulent,  1852. 

executor  must   traverse  the  fraud  in    his  rejoinder, 
1852. 

evidence  under  this  issue,  1852. 
that  the  executor  had  assets  at  the  commencement  of  suit, 
1853. 
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PLENE  ADMINISTRA  VI T— continued. 
plea  of — continued. 

evidence  for  plaintiff  on  issue  joined  on  a  plea  oiplene  adminislravit, 
1853. 
the  onusis  on  plaintiff,  1853. 
lie  cannot  show  assets  received  since  the  commencement  of  the 

suit,  1853. 
he  may  show  a  devastavit,  1S53. 
inventory  exhibited  by  defendant,  1351. 
probate  stamp,  1855. 

what  amounts  to,  admission  of  assets,  1S56,  1857. 
evidence  for  the  executor  that  the  assets  have  been  exhausted, 
1857. 

by  payment  of  debt  of  equal  or  superior  degree,  1857. 

of  inferior  degree,  without  notice,  1657. 
by  expenses  of  the  funeral.  1  957. 

of  taking  out  administration,  1>."7. 
of  retainer,  1851,  1857. 
of  collecting  debts,  ls57. 
outstanding  superior  debts  must  be  pleaded,  1858. 
exi  cutor  cannot  show  payment  since  commencement  of  suit, 
1858. 

such  payments  must  be  pleaded  specially,  1 
judgment  on,  1859.     S  '<</<,  Judgment. 

for  what  amount  to  be  entered,  I  : 

when  one  onlv  of  several  executors  is   found  to   have  assets, 
1861. 
of  assets  in  futuro,  1862. 
costs  on,  1832,  1863. 

POLICY  OF  IXSUhAXCE 

power  of  executor  of  assurer  to  procure  indorsement  of.  81  1. 
employed  to  raise  maintenance   for  infant  out  of  contingent  legacies, 
1271. 

POOR  EATE, 

liability  of  executor  as  to,  1651. 

PORTION. 

satisfaction  of,  by  legacy,  1166 — 1169. 
presumption  against  double,  how  repelled,  1197. 

by  parol  evidence,  1197 — 1199. 
ademption  of  legacy  given  as,  by  father.  1194,  ct  scq. 

by  testator  in  loco  parentis,  1199. 
vesting  of,  10S6,  et  seq.,  1113.  i ! 
payable  out  of  settlement  funds,  when  accelerated,  is  liable  to  succession 

duty,  1457,  n.  (£). 

PORTRAITS, 

what  passes  by  bequest  of,  1066. 

POSSESSION, 

••  in  possession  "  construed  "  entitled  to  a  vested  estate  tail  in  remainder," 

POSSIBILITY, 

gnable  in  equity,  772. 

POSTERIOR, 

of  two  inconsistent  clauses  to  be  preferred,  145,  934. 
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POSTHUMOUS  CHILD, 

description  of,  in  a  will,  what  will  answer,  951. 

entitled  to  a  distributive  share  of  effects  of  intestate  under  the  statute. 
1367,  1383. 

POST-NUPTIAL  SETTLEMENT, 
when  valid,  666,  ibid.,  n.  (z). 

POSTPONEMENT 

of  legacies.     See  Lapsed  Legacies. 

POVERTY 

of  executor  no  ground  for  granting  receiver,  188,  1881,  n.  (q). 

POWER, 

of  executor.     See  Executor. 

of  co-executors.     See  Co-Executor. 

will  of  married  woman   made   under,    49 — 53,  323.     See  Husban  I  and 

Wife. 
will  purporting  to  execute  a  power  which  does  not  exist,  may  operate  as 

a  mere  will,  94. 
when  will  executing  a  power  is  revoked  by  subsequent  will,  150 — 15:', 

152,  n.  (p). 
where  will  executing  a  power  is  not  revoked  by  subsequent  marriage, 

160. 
to   be  admitted  to  probate,  though  not  conformable  to  the  law  of  the 

place  of  domicil,  308.     But  see  ibid.,  n.  (o). 
whether  to  be  admitted  to  probate  without  any  decision  as  to  whether 

authorized  by  power,  50  —  52. 
when  probate  of  necessary,  328.     See  50. 

general  power  executed  by  general  bequest  (Wills  Act,  s.  27),  1321,  cl  seq., 
n.  (h). 

unless  will  shows  contrary  intention,  1321,  n.  (h). 
contrary   intention    not   shown  by    failure   of    appointment,    1321, 
n.  (h). 

nor  by  power  being  created  after  date  of  will,  1323,  n.  (h). 
resulting  trust  on  failure  of  appointment,  1322,  n.  (k). 
probate  duty  on  executiug  general  power  by  will,  550. 
duty  on  legacies  subject  to,  1421. 

duty  on  successions  where  exercised,  1447,  n.  (a;),  1502. 
given  to  executors.     See  Estate,  quantity  in  Possession. 

whether  they  may  exercise  it  after  renouncing,  234,  235.     See  821, 

ct  seq. 
when  they  take  merely  a  power  to  sell,  and  when  a  fee  in  trust,  574. 
of  sale,  cannot  be  exercised  by  attorney,  813. 
whether  they  may  exercise  it  by  a  sale  to  one  of  themselves,  807, 

n.  (d). 
whether   a  person   who   can  become   executor   can   purchase   hum 

executors,  807. 
to  sell  land, 

when  one  of  several  renounces,  821. 
exercise  of  power  to  appoint  a  new  trustee  given  to  a  man  and  his 
executors  when  he  is  dead,  and  one  of  them  renounces,  823,  824. 
exercise  by  surviving  executors,  824. 
by  a  single  survivor,  825,  826. 
rule  introduced  by  Conveyancing  Act,  826. 
exercise  of,  by  executor  of  executor,  829 — 831,  1144,  n.  (u). 

by  administrator  durante  minorita'e,  423,  434,  n.  (/). 
by  administrator  pendente  lite,  428,  432. 
b}'  administrator  durante  absentia,  434. 
lapse  of  legacy  given  under,  by  death  of  legatee  before  appointor,  1079, 
ct  seq. 

executor  of  object  of,  cannot  be  an  appointee,  773. 
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when  court  interferes  with  discretionary  exercise  of,  1899,  1900. 
exercise  of  a  general  power  makes  subject  thereof  assets,  1550—1552. 
qucere  in  case  of  married  woman  whether  exercise  of  general  power  by  will 

makes  subject  thereof  assets,  1550—1552,  n.  («). 
of  attorney.     See  Attorney. 

liability  of  executor  lor  acts  done  under,  1677. 

PP ACTICE 

of  Court  of  Probate,  269,  et  seq,  310,  et  seq.,  389.     See  Court  of  Probate  ; 

Probate,  manner  of  obtaining. 
of  County  Court,  247.     See  County  Court. 

PRECATORY  WORDS, 

in  a  will,  when  they  create  a  trust,  97,  n.  (w). 

PREFERENCE, 

by  executor,  among  creditors,  881,  ct  seq.,  1811,  n.  (.>•),  1850,  n.  (t).     bee 
Debts. 
how  controlled,  882,  883. 

PREROGATIVE  OF  CROWN,  339.     See  Bastard,  Crown. 

PRESENTATION, 

next  to  a  church,  592,  et  seq.     See  Church. 

PRESIDENT 

of  Probate  Division  to  have  power  to  make  rules,  270. 

PRESUMPTION  OF  DEATH,  264,  n.  (*),  351,  402,  712,  1072,  1284. 

PRESUMPTION  OF  LAW.     See  Evidence. 

PRIMARY  SENSE, 

construction  of  words  in,  928. 

PRINCIPAL, 

death  of,  revokes  authority  of  agent,  1599. 

agent  cannot  sue  executor  of,  for  acts  done  after  his  death,  1598,  1599. 

PRIORITY.     See  Creditor,  Debt, 

of  creditors  to  legatees,  1202,  et  seq. 
of  creditors,  inter  se,  852,  et  seq. 

PRISONER, 
of  war, 

wills  made  by,  stat.  28  &  28  Yict.  c.  72... 334. 

PRIZE  MONEY, 

payment  of,    to   representatives   of   deceased.  395,   396.     See  Soldiers, 

Seamen. 

PROBATE.     See  Will,  Court  of  Probate. 
what  it  is,  236. 

is  an  acceptance  of  trusts  by  executors  appointed  trustees,  1691. 
must  be  obtained  in  the  Court  of  Probate,  238.     See  Court  of  Probate. 
prescriptive  jurisdiction  of  some  lords  of  manor  to  grant  probate 
under  the  old  law,  236. 
relation  of,  to  testator's  death,  243. 

subsequent  grant  of,  to  be  made  where  original  will  is  registered,  246. 
in  facsimile,  273,  324,  482,  et  seq. 
Of  what  instruments  it  is  necessary,  326. 
mixed  will  of  lands  and  goods,  327. 

or  where  executors  are  appointed  in  a  will  of  lands  only,  182,  327. 
sccus  where  the  will  clearly  respects  lands  only,  326. 
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Of  what  instruments  it  is  necessary — continued. 

where  it  is  doubtful  whether  all  the  property  is  freehold,  328. 
of  will  made  in  execution  of  a  power,  328. 

by  feme  covert,  49,  322,  327.  See  Husband  and  Wife. 
of  sealed  packets  directed  by  testator  not  to  be  opened,  329. 
of  contingent  will,  159. 

even  though  contingency  has  not  occurred,  159. 
not  of  a  deed  declaring  a  trust  of  a  bequest  by  will,  329,  330. 
nor  of  will  appointing  guardians,  330. 
nor  of  will  giving  legacies  out  of  real  estate,  331. 
nor  of  will  of  money  directed  to  be  laid  out  in  land,  331. 
nor  of  will  of  lands  converted  in  equity,  331. 
nor  of  proceeds  of  sale  of  realty  liable  to  be  laid  out  in  land,  582, 

n.  (a).     See  Conversion. 
nor  of  will  of  deceased  sovereign,  11,  12. 
of  part  of  a  will,  36,  315. 

of  instruments  not  purporting  to  be  testamentary,  94,  95. 
of  lost  will,  134,  317. 
bare  nomination  of  executors  entitles  the  paper  to  probate,  162,  182, 

327. 

ir/int  the  eoxculor  may  do  before,  249,  el  seq.     See  also,  551,  552. 

these  acts  stand  good,  though  he  die  without  proving  the  will.  250. 
if  acts  done  before  probate  are  relied  on,  a  subsequent  probate  must 

be  shown,  251. 
he  cannot  maintain  actions,  252,  ibid.,  n.  («),  255,  n.  (/). 

except  lie  has  bad  actual  possession,  25:J. 

nor  can  his  grantee,  254. 
he  cannot  move  for  new  trial,  779. 
but  he  may  commence  an  action,  254,  256,  18Q3.     See  1780. 

in  some  cases  he  may  avow  or  declare,  255. 
he  may  present  a  petition  in  bankruptcy,  256. 

but  cannot  get  a  receiving  order,  256. 
he  may  present  a  winding-up  petition  under  Companies  Act,  256. 
he  may  be  sued,  257. 

if  he  die,  his  executor  shall  not  be  executor  to  the  first  testator,  257. 
if  he  has  administered  he  will  be  liable  even  though  administration 
committed  to  another,  257,  n.  (/). 

In  u-Jtich  of  the  ecclesiastical  courts  it  ivas  to  be  obtained  under  the  old  law, 
236,  237. 
generally  before  the  bishop  of  the  diocese  where  testator  dwelt,  237. 
peculiars,  237. 

the  Archbishop's  prerogative  where  there  were  bona  notabilia, 
237.     See  Bona  notabilia. 

By  whom  the  will  mast  be  proved,  258,  et  seq. 

the  executor  may  be  cited  to  prove,  225,  258. 

at  the  instance  of  any  party  having  an  interest,  258. 
the  holder  of  a  will  may  be  cited  to  produce  it,  259. 
he  cannot  dispute  the  jurisdiction,  261. 

an  attorney  has  no  lien  upon  the  will  of  his  client,  261. 

JFJien  the  will  is  to  be  proved, 

the  testator  may  record  and  register  his  will  in  his  lifetime,  264. 
time  when  executor  ought  to  prove,  265,  266. 

(stat.  55  Geo.  III.)  penalty  for  administering  without  proving 
within  six  months,  265,  840. 
probate  not  to  issue  until  after  seven  days  from  death  of  the 

deceased,  266. 
after  the  lapse  of  three  years,  266. 
delay  how  to  be  accounted  for,  266-. 
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PROBATE— continued. 

Manner  of  obtaining  probate.     See  also  Court  of  Probate. 
in  common  form,  266,  el  scq. 

when  affidavit  necessary,  272. 

attestation  clause  imperfect,  272. 

will  exhibiting  obliterations  and  alterations  unattested  on  the 

face  of  it,  272. 
after  citation  of  persons  interested  to  propound  a  later  paper, 
274. 
in  solemn  form  or  per  testes,  274,  et  scq.     See  Appeal. 
under  the  practice  before  1857. ..274. 
under  the  practice,  since.  275. 

the  executor  may,  after  proof  in  common  form,  be  cited  to  prove 
per  testes,  275. 

whether  any  limit  of  time,  275,  n.  (q). 
procedure,  276,  n.  («■). 
by  next  of  kin,  who  has  received  a  legacy,  277. 

legatee  who   has  renounced    administration  with   the  will 
annexed,  278. 
when  next  of  kin  liable  to  costs,  280 — 282. 

when  prior  executor,  281,  ibid.,  n.  (s)>  282. 
when  heir  at  law,  283. 

a  creditor  who  has  obtained  letters  of  administration 
not  liable  to  costs,  280. 
costs  where  action  tried  by  jury,  282. 
when  an  executor  may  re-propound.  498. 

the  executor  may  himself  prove  in  solemn  form   in  the  first 
instance,  276. 
in  such  case,  a  next  of  kin  cannot  call  for  proof  if  privy  to 
suit,  278,  279. 
a  creditor  cannot  dispute  the  validity  of  a  will,  279. 

unless  administration  has  been  granted  to  him,  280. 
a  legatee  cannot  set  up  a  will  pronounced  against  after  being 
litigated  by  next  of  kin,  or  by  the  executor  of  another  will, 
280. 
heir,  &c,  must  be  cited  when  a  will  is  proved  in  solemn  form, 

283,  478,  et  seq. 
where  the  validity  of  the  will  is  decided  on,  the  decree  of  the 
court  is  to  be  binding  on  the  persons  interested  in  the  real 
estate,  283. 

provided  they  have  been  cited,  283. 
heir  who  has  been  cited  not  generally  liable  to  costs,  283. 
how  the  order  for  citation  of  the  heir  is  to  be  obtained,  284. 
of  the  wills  of  seamen  and  marines,  332,  et  seq.     See  Seamen. 
of  the  wills  of  foreigners  and  Englishmen  domiciled  abroad,   296, 
et  seq. 

when  probate  here  necessary,  242,  n.  (n),  1827. 

according  to  what    law  their  validity  shall   be   decided,    302, 

et  seq. 
when  made  under  a  power,  of  property  in  this  country,  308. 
of  will,  where  estate  under  100/.,  through  the  County  Court,  248, 

249.     See  County  Court. 
evidence  in  testamentary  causes,  284,  et  scq. 

rules  of  evidence  in  common  law  courts  to  be  observed  in  the 

Court  of  Probate,  284. 
competency  of  witnesses,  284,  285. 
of  executor,  285. 
of  witnesses  and  parties,  285. 
witnesses  may  be  examined  vivd  voce,  285. 
how  evidence  is  to  be  taken  in  contentious  matters,  285. 
Court  may  issue  commissions,  or  give  orders  for  examination  of 
witnesses,  286. 
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Manner  of  obtaining  probate— contin  ucd. 
attesting  witnesses,  286. 
not  necessary  to  call  both,  286. 
proof  of  handwriting,  287,  ibid.,  n.  {p). 

on  proof  of  signing,  instruction  and  knowledge  of  contents  pre- 
sumed, 23S^  ibid.,  n.  (r). 

where  legatee  writer  of  his  own  legacy,  280. 
where  testator  is  blind,  or  cannot  read,  289. 
where  capacity  of  testator  is  doubtful,  289. 
proof  of   handwriting    of    the    attesting   witness   only,   sometimes 

sufficient,  290. 
seaman's  will  in  favour  of  his  agent,  290. 
parol  evidence  of  the  testator's  intention,  290—292. 

receivable  to  explain  an  ambiguity  on  thefactum,  291. 
what  is  such  an  ambiguity,  291. 
it  must  be  on  the  face  of  the  instrument,  291,  292. 
it  must  be  completely  removed  by  the  proposed  proof,  292. 
since  Wills  Act  omissions  in  wills  cannot  be  supplied,  293.    See 

934—936. 
but  words  inserted  by  mistake  may  lie  omitted,  293,  n   (7). 
and  mistakes  of  copyist  corrected,  294,  n    (m). 
verdict  in  an  action  brought  to  try  the  validity  of  a  will  as  to  realty 

not  admissible  in  a  testamentary  cause,  294. 
when  the  declarations  of  the  testator  are  admissible  in  evidence,  294 
—296. 
practice  of  the  Court.  310,  et  seq. 

citation  of  parties  interested,  by  next  of  kin  contesting  a  will,  49S. 
when  costs  decreed  out  of  the  estate.  311. 
re-propounding  a  will  by  executor,  498,  499. 
probate  may  be  granted  in  part,  315. 

but  the  court  cannot  expunge,    316.      But  see  293,  n.  (I),  294, 

n.  (m),  317. 
whether  the  probate  should  incorporate  papers  referred  to   by 
the  will.  86—90. 
probate  of  a  lost  will,  131,  317. 
probate  in  a  right  name  to  an  executor  wrongly  named  in  the  will, 

317. 
probate  of  a  will  fraudulently  cancelled,  or  becoming  illegible,  318, 

319. 

cancelled  by  testator  when  non  compos,  320. 
double  probate,  where  there  are  several  executors,  320. 

several  executors  with  distinct  powers,    or  for  distinct  portions 
of  time,  321. 
new  probate  in  case  of  executor  of  executor,  not  required,  322. 
probate  in  case  of  executor  named  only  in  a  codicil  of  both  the  will 

and  codicil,  321,  322. 
probate  of  a  will  cannot  be  granted  during  a  contest  as  to  the  validity 
of  a  codicil,  322. 

unless  by  consent,  322. 
probate  of  a  will  of  feme  covert,  50—59,  322,  el  seq.    See  Husband 
aivd  Wife. 

form  of  such  probate  before  Married  Women  s  Property  Act,  32^. 
since  Married  Women's  Property  Act,  323,  324. 
imited  probate,  57,  321,  323. 

administratio  ccctcrorum,  324. 
probate,  making  out,  324. 

probate  of  will  in  foreign  language,  325,  482. 
probate  of  will  in  fac-simile,  273,  324,  482,  ct  seq. 
practice  where  probate  is  lost,  325. 
mandamus  to  compel  cannot  be  issued  since  Judicature  Act,  325,  326. 
of  wills  of  seamen  and  marines,  332,  et  seq.     See  Seamen. 
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Evidence  of  the  grant, 

what  is  sufficient,  1792,  1793. 

where  there  are  several  executors,  1794. 
proof  of  revocation  of,  1793. 

ffled  of, 

operates  as  to  the  authentication  of  the  executor's  title,  242,  1792,. 

et  seq. 
is  an  acceptance  of  trusts  where  executor  appointed  trustee,  1691. 
as  to  what  facts  conclusive,  464,  465,  n.  (<•),  1795,  et  seq. 

as  to  a  will  and  codicil  being  distinct  instruments,  467,  1157. 
in  what  cases  a  court  of  equity  will  interfere,  467,  et  seq. 
cases  where  it  is  not  conclusive,  476,  et  seq. 

alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate  since 
the  Court  of  Probate  Act,  263,  283,  478,  et  seq. 

where  will  affecting  real  estate  is  proved  in  solemn  form,  or  is 
contested,  the  heir  and  persons  interested  in  the  real  estate 
must  be  cited,  283,  478. 
where  will  is  proved  in  solemn  form,  &c,  the  decree  of  the  court 

is  binding  on  persons  interested  in  the  real  estate,  479. 
heir  in  certain  cases  not  to  be  cited,  and  where  not  cited,  not  to 

be  affected  by  probate,  480. 
probate  or  office  copy  to  be   evidence  of  will  in  suits  concerning 
real  estate  save  where  the  validity  of  the  will  is  put  in  issue, 
481. 
costs  of  proof  of  will,  482. 
how  far  the  original  will  may  be  referred  to,  in  order  to  correct  inac- 
curacies in  the  probate,  482,  et  seq. 
translation  of  foreign  will  in  probate  not  conclusive,  482. 

Limited  grant,  199,  et  seq.,  439,  et  seq.     See  Executor,  limited  executor — 
Administration,  temporary  and  limited. 

Extent  of, 

does  not  extend  to  foreign  assets,  300,  et  seq. 

Revocation  of,  325,  487,  et  seq. 
upon  citation,  487. 
upon  appeal,  488 — 490.     See  Appeal. 

second  grant  of  probate  without  revoking  the  first,  490. 
what  are  sufficient  grounds,  491,  et  seq. 

wrong  stamp,  530. 
what  are  not  sufficient  grounds,  496,  et  seq. 
how  far  a  party  who  has  once  propounded  a  will  and  withdrawn. 

barred,  498. 
executor  who  has  proved  in  common  form  cannot  as  executor  seek 
revocation,  498. 

nor  can  an  executor  of  an  executor,  498. 
citation  by  next  of  kin,  contesting  a  will,  of  parties,  interested,  49S. 
of  will  of  one  falsely  supposed  to  be  dead,  499. 
how  proved,  1793. 
consequences  of,  500,  et  seq. 

where  the  grant  is  void,  501. 

voidable,  502. 

payment  to  executor  under  void  probate  is  a  discharge,   466, 

500,  504.  1795. 
recouping  in  damages  for  debts  paid,    etc.,    in  the   course    of 

administration,  506. 
abatement  of  suit  formerly,  505. 

no  abatement  since  Judicature  Act,  505. 
modern  practice,  505. 

order  for  carrying  on  proceedings,  505. 
where  judgment    obtained    leave  to    issue    execution 
may  be  obtained,  505. 
pleading  by  administrator  after  administration  revoked,  506,  507. 
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of  will  made  under  a  power,  50 — -52,  328. 
where  testator  domiciled  abroad,  308. 
of  will  of  married  woman  made  under  a  power,  &c,  49 — 53,  323.     See 

Husband  and  Wife. 
expenses  of,  priority  of  payment  in  administration  of  the  assets,  850. 
See  1759.' 

PROBATE  DIVISION,     See  Court  of  Probate. 

PROBATE  DUTY, 

DUTIEB   ON    PROBATES   AND   LETTERS   OF   ADMINISTRATION,  508,  ct  scq. 
duty  to  he  charged  by  stamps  on  affidavit  of  account  to  be  delivered 
by  personal  representative,  509,  511,  514,  520. 
penalty  for  neglect  to  deliver  account,  520. 

acconnt  to  include  particulars  of  personal  estate  and  estimated 
value,  509.     See  1086,  n.  (n),  1443—1445,  n.  {q). 

debts  and  funeral  expenses,  where  deceased   domiciled  in 
United  Kingdom,  may  be  deducted,  513,  514. 
donations  moi'tiscausd  to  be  included  in  account,  519,  691,  n.  [d), 
1443,  1444,  n.  (7). 

property  accruing  by  survivorship  where  deceased  settlor, 

519,  1444,  n.  (q). 
property  subject  to  voluntary  settlements  in  certain  cases, 
519,  1444,  n.  (q). 

stamp  duty  on  the  voluntary  settlement  to  be  returned, 
520. 
where  gross  value  of  estate-  does  not  exceed  :i:300,  516 — 518,  390, 
nor,;  n.  (6). 
where  >\nr<  not  exceed  £100. ..248,  249,  51(5—518,  512,  n.  (i\ 
525,  1405,  n.  (b). 
wills  of  seamen  and  soldiers  slain  in  battle  exempt  from  duty,  526. 
amount  of  duties,  512,  513. 
the  stamp  must  be  enough  to  cover  the  value  as  it  stood  at  the  date 

of  the  grant  of  letters,  <l'<\,  539,  540. 
to  be  charged  on  ships,  525. 
ecclesiastical  courts  not  to  grant  probate  or  letters  without  affidavit 

of  value,  &c,  526,  527. 
affidavit  to  be  sent  to  commissioners  of  Inland  Revenue,  51 1. 

what  property  to  be  included  in  the  value  sworn  to,  540—550, 
1086,  n.  (//'). 

provision  for  too  high  a  duty  being  paid,  515,  527. 
for  too  low  a  duty,  515,  516,  528. 
ecclesiastical  courts  not  to  take  surrenders  of  probate,  &c,  on  the 

ground  of  wrong  stamp,  530. 
further  stamp  duty  not  to  be  received  by  commissioners  of  stamps 

without  notice  to  the  Ordinary  who  granted  the  letters,  529. 
penalty  oh  executors  or  administrators  not  paying  full  duty,  530. 
penalty  for  not  proving  wills  or  taking  letters  of  administration 

within  a  given  time,  526,  840. 
credit  may  be  given  for  the  duty,  530 — 532,  855. 

duty  in   such  case  to  have  priority  over  all  other  debts,  532, 

855,  856. 
case  of  letters  de  bonis  non  taken  out  before  payment,  532. 
probate  and  letters  of  administration  to  bear  certificate  instead  of 

stamp,  514. 
how  an  executor  may  discharge  his  liability  to  duty,  510. 
power  of  Commissioners  to  call  on  executor  within  three  years  to 

verify  accounts,  518. 
affidavits  by  executor  residing  out  of  England,  as  to  trust  monev, 
533. 

what  is  trust  property  within  the  55  Geo.  III.  c.  184. ..541. 
provisions  of  former  acts  to  extend  to  55  Geo.  III.,  534. 
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Duties  on  probates  and  letters  of  administration—  continued. 
48  Geo.  III.  c.  149,  probates,  &c,  valid  as  to  trust  property,  though, 
not  covered  by  stamp,  534. 

affidavit  by  executor  as  to  trust,  535,  536. 
39  &  40  Geo.  III.,  allowance  for  useless  stamps,  537. 
41  Geo.  III.,  stamp  for  probate  or  letters,  where  probate  or  letters 

before  taken  out,  and  duties  paid,  537,  538. 
28  &  29  Vict.  c.  104,  s.  57,  summary  proceedings  for  payment   of 

probate  duties,  538. 
probate,  &c,  not  properly  stamped  cannot  be  given  in  evidence,  538. 
consequence  of  its  appearing  at  trial  that  stamp  is  too  low,  539. 
grant  not  void,  539. 
neither  action  at  law,  nor  any  proceedings  in  equity  maintainable  as 
executors,  &c,  tojeeovermore  than  stamp  covers,  539,  ibid.,  n.  (u). 
what  debts  must  be  included  in  the  amount  of  stamps,  540. 
duty  regulated  by  value  of  assets,  within  jurisdiction  of  the  court, 

which  grants  probate,  542,  ibid.,  n.  (d). 
duty  on  property  in  a  foreign  country,  542—  ."  \'<. 

bonds  of  foreign  states,  545,  546. 
no  duty  on  land  directed  to  be  converted  into  money,  546,  547.     But 
see  271,  n.  (c),  548,  550,  n.  (b). 

payable  on  partnership  real  property,  548,  n.  (it),  549. 
and  on  land  contracted  to  be  sold,  547. 
23  &  24  Vict.  c.  15,  s.  4,  personal  estate  appointed  by  will   undei 
general  powers  to  be  chargeable  with  probate  and  inventory  duties. 
550. 

l>robate  and  inventory  duties  in  respect  thereof  to  be  a  charge  on 
the  property,  550. 
when   payment   of   probate   duty   exempts   from  legacy   duty   and 
succession  duty,  520,  1405,  n.  (b). 

PROCESS.     See  Claim,  Remedies. 

in  an  action  by  executor,  &c, 

formerly  need  not  state  his  special  character,  1777,  177S. 
now  by  Judicature  Acts  indorsement  of  claim  must  show  in  what 
capacity  he  sues,  1778. 
in  an  action  against  executor, 

he  must  be  named  executor  in  the  indorsement  of  chum,  177s,  1  832. 
service  on  one  of  two  executors  in  possession  is  sufficient  in  an  action 
of  ejectment,  1832. 

PROCTOR, 

no  suit  for  his  fees  could  be  entertained  in  the  Ecclesiastical  Court,  1952. 

PRODUCTION  OF  PAPERS, 

rule  as  to,  respecting  executors,  1887. 

of  will  from  Probate  Registry,  263,  324,  n.  (/),  328. 

of  testamentary  papers  may  be  enforced  by  court,  259,  260,  261. 

PROFERT, 

of  letters  testamentary,  &c, 

unnecessary  since  the  C.  L.  P.  Act,  1779. 

FROMISSORY  NOTE.     See  Bill  of  Exchange. 

will  not  operate  as  a  will,  1481,  n.  (k). 

given  or  endorsed  to  executor  he  may  declare  upon  it  as  such,  764. 

payable  to  testator  may  be  endorsed  by  executor,  812. 

endorsement  of  by  executor  in  his  representative  capacity,  812,   1671, 

n.  (m). 
where  drawee  dead,  may  be  treated  as  dishonoured  or  presentment  made 

to  executor,  812. 
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PROMISSORY  NOTE— continued. 

where  presentment  to  be  made  in  such  case,  812,  813. 

made  payable  at  a  time  certain  alter  death  of  testator  carries  interest  from 

date,  1659,  1660. 
given  to  testator  cannot  be  set  aside  after  his  death  by  uncorroborated 

evidence  of  its  maker,  1659. 
given  to  testator  assets,  though  he  declared  he  never  would  enforce  it, 

1542,  n.  (v). 
given  by  a  stranger  for  the  debt  of  one  deceased,  213,  n.  {g),  1668,  n.  [a). 
testator  cannot  bequeath  so  as  to  pass  right  to  sue  on,  3,  n.  (</)_. 
where  assets  lent  by  one  of  co-executors  on,  who  should  sue,  1707,  n.  (d). 
payment  on,  by  executor  of  joint  maker  will  not  take  case  out  of  Statute 

of  Limitations  against  survivor,  1841. 

PROPERTY, 

what  passes  under  bequest  of,  1041,  1047. 

PROTECTION  ORDER.     See  Husband  and  Wife. 

will  of  feme  covert  of  property  acquired  after,  55,  672. 

administration  to  wife  dying  after,  343.^ 

estate  vested  in  wife  as  executrix  after,  794. 

wife  entitled  to  payment  of  a  legacy  bequeathed  to  her  after,  12(0. 

PROTECTOR, 

of  a  settlement,  executor  or  administrator  cannot  be  m  respect  ot  estate 
as  such,  566. 

PROVIDENT  SOCIETY, 

when  representation  not  necessary  to  member  of,  397. 

PUBLICATION, 

none  requisite  under  the  Wills  Act,  63,  78. 

PUBLIC  POLICY, 

gifts  void  as  against,  903,  904. 

PUMP, 

whether  a  fixture,  657. 

PUR  AUTER  VIE  ESTATE,  601.     See  Estate  pur  Aider  Vie. 

PI^Kdl  \SE 

by  executor,  of  assets,   bad,   806,  807,  1748,  1749.     See  1748,  n.  (»), 

1922,  n.  (/()• 
words  of,  or  of  limitation,  596—598,  615,   616,   946,  971,   n.   (c),   973, 

ihi'd.,  n.  (m),  977,  992.     See  also  Substituted  Legatee. 

PURCHASER, 

sale  to  by  administrator,  where  will  concealed,  held  good,  501,  n.  (a). 

sale  of  real  estate  to  by  executor,  573,  et  seq.     See  Estate,  quantity  in 
possession. 
Generally  not  bound  to  see  to  application  of  purchase  money  on  sale  by 
°  executor,  577,  n.  (/),  802—804,  803,  n.  (o),  1923,  n.  (*). 

of  specific  legacy  after  executors  assent,  802,  n.  (/). 

of  reversion  not  within  Succession  Duty  Act,  145S,  n.  (m). 


2088  INDEX. 


Q. 


QUAKE  IMTEBIT.     See  Church. 

lies  for  executor  for  disturbance  in  testator'    time,  699 

whether  testator  have  a  chattel  interest  in  the  advowson,  or  be  seised 

in  fee,  semble,  699,  n.  (z). 
for  disturbance  in  his  own  time,  762. 
where  it  lies  for  husband,  who  survives   his  wife,   in  respect  of  her 
advowson,  757. 

whether  executor  may  maintain,  without  showing  forth  the  will, 

255,  n.  (o). 
damages  recovered  on  by  executor  assets,  1538. 

<iUEEN.     See  King. 

the  Queen  Consort  may  make  a  will,  59. 

even  apart  from  Married  Women's  Property  Act,  59. 

QUEEN  ANNE'S  BOUNTY, 

corporation  of  may  hold  and  take  land  in  mortmain,  919. 


RABBITS, 

when  they  pass  to  executor,  619. 

RAILWAY  DEBENTURES.     See  Stock  of  Railway  Company. 
interest  on,  apportionable,  729,  730. 
what  words  in  a  will  will  pass,  1056. 

RATES, 

mortgage  of  whether  within  Mortmain  Acts,  908,  909,  iMd.,  n.  (./■). 

RATIFICATION, 

of  will  by  codicil  ratifies  former  codicils,  7,  n.  (7). 

qucere  whether  can  be  of  ineffectual  revocation  of  will,  120,  n.  (o). 

by  legatee  of  payments  made  during  his  infancy,  1262. 

RATIONABILI  PARTE  BONORUM, 
writ,  dr,  2. 

READ, 

proof  of  a  will  made  by  a  person  who  cannot  read,  14,  289. 

READY  MONEY, 

what  passes  by  bequest  of,  1052,  n.  (e). 

REAL  ASSETS, 

what  are,  1553,  ct  seq. 

for  payment  of  simple  contract  debts  (3  &  4  Will.  IV.  c.  104),  1558— 
1561. 


INDEX.  2089 

REAL  ESTATE, 

which  goes  to  the  executor,  573,  et  seq.     See  Estate,  quantity  in  posses- 
sion, Conversion,  Ptirchascr. 

charge  of  debts  on,  573,  et  seq.     See  1575,  n.  (qq). 
legacy  charged  on  when  it  vests,  1117,  et  seq. 

liable  now  to  Succession  not  Legacy  Duty,  1440,  n.  (/. ). 
contract  to  purchase,  liability  of  executor  on,  1643. 
contracted  to  be  sold,  devolution  of,  1645. 
what  words  will  pass,  1040,  n.   (g).     See  929,  n.  (d),  1048,  n.  (i), 

1317,  ii.  (c). 
when  probate  evidence  of  devise  of,  263,  327,  328,  479—481.     See 

Probate,  Effect  of. 
costs  of  production  of  original  will  in  actions  as  to,  482. 
Probate  Division  cannot  order  payment  of  costs  out  of,  311,  n.  («). 
held  to  include  leaseholds,  929.     See  Construction. 
will  of,  med  not  be  proved,  326.     See  Probate. 
unless  it  appoints  executors,  327. 

or  realty  is  converted  in  equity,  327,  n.  (/*). 

■'  RECEIVABLE,"  construed  "received,"  938. 

RECEIVER, 

appointment  of,  in  case  of  a  bankrupt  or  insolvent  executor,  187,  1881. 
not  in  the  mere  case  of  an  executor  in  mean  circumstances,  188, 
1881,  n.  (q). 
appointment  of,  to  whom  assignees  of  bankrupt  executor  shall  account, 

560. 
appointment  of,  takes  effect  on  perfecting  of  security,  887,  n.  (/•). 
appointmenl  of,  when  it  bars  executor's  right  of  retainer,  887. 
appointment  of,  by  Probate  Division  pending  probate,  1880,  1881,  1952, 

1953. 
of  real  estate,  may  be  appointed  by  Court  of  Probate  pendente  lite,  429. 
ci nut  may  require  security  from,  429. 
court  may  direct  remuneration  to,  431. 
appointment  of,  by  Chancery  Division  will. not  prevent  Probate  Division 

granting  administration  pendente  lite,  430. 
Chancery  Division  will  not  now  appoint  if  administration  pendente  lite 

might  be  obtained,  432,  433,  1880.     See  1953,  n.  (y). 
appointment  of,  in  case  of  improper  conduct  by  executor,  1S81. 
jurisdiction  of  the  court  over  the  representatives  of,  1881. 
will  not  be  appointed  to  prevent  executor  using  right  of  retainer,  1881. 
procuring  appointment  of,  and  an  account  of  assets  waives  admission  of 

assets,  1893. 

RECITAL, 

erroneous  in  will  how  far  binding,  939,  1068,  1069,  1171. 

RECOGNIZANCE, 

what  it  is,  865. 

will  survive  to  wife,  738,  n.  (m). 
liability  of  executor  upon,  1594. 
its  priority  in  order  of  payment  by  executor,  864. 
it  must  be  enrolled,  865. 

if  not  enrolled,  it  ranks  as  a  bond,  865. 
enrolment  of,  by  order  of  court,  865. 
for  a  future  or  contingent  debt,  868,  871. 
in  the  nature  of  a  statute  staple,  867. 
now  obsolete,  866. 
its  rank  as  to  payment,  868. 

RECOVERY, 

of  land  action  for.     See  Ejectment. 
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RECTIFICATION", 

of  mistakes  in  will  in  the  probate,  293,  et  seq.,  315,  316.     See  also,   L88r 

n.  (r)  and  Probate,  manner  of  obtaining. 
of  mistakes  in  will  by  Court  of  Construction,  90S,  939.     See  Construction. 

RECTOR.     See  Apportionment,  Church,  Dilapidations,  Tithes. 

REDEMPTION,  EQUITY  OF, 

purchase  money  of.  whether  a  charge  on  real  or  personal  assets,  1569.  See 
1570,  et  se>i. 

REFUNDING, 

of  legacies.  1312,  et  seq. 

when  executor  can  make  a  legatee  refund,  1312. 
when  a  creditor  can,  1313.     See  also  1205. 
when  one  legatee  can  make  another,  1314. 
legatee  refunding  not  charged  with  interest,  1315. 
no  action  at  law  lies  to  compel,  1828,  n.  (e). 
of  money  received  by  executor, 

if  improperly,  he  must  refund,  though  he  has  paid  it  away  to  credi- 
tors, 1770. 

REFUSAL, 

of  office  of  executor,  225,  et  seq.     See  Renunciation. 

REGIMENTAL  DEBTS, 

preferential  payment  of,  857. 

REGISTRATION, 

of  judgments,  826,  et  seq.,  881.     See  Judgments. 

RE( ;  ISTRY.     See  Court  of  Prolate . 
of  probate  court, 

deposit  of  will  in,  262. 

how  a  will  may  be  procured  from  for  the  purpose  of  evidence,  262,. 

328.     See  Production  of  Pajxrs. 
district  registries  under  control  of  Probate  Court,  266. 

REJECTION.     See  Repiujnunt  Condition. 

of  words  in  will  for  purposes  of  construction,  935,  936. 

RELATION, 

back  of  title  of  personal  representative,  551,  ei  seq.      See  too,  249,  et  seq. 
of  administrator,  552,  et  seq. 
where  deceased  had  only  a  special  property.  556,  573. 

RELATIONS, 

who  entitled  under  description  of,  in  a  will,  979,  el  seq. 
"  poor  relations,"  980. 
"near  relations,"  980. 
"  nearest  relations,"  982. 
"relations "  of  a  particular  name,  982. 
"  relation  "  construed  next  of  kin,  982. 
when  x>cr  capita,  and  whence?-  stirpes,  980,  n.  (I),  13S5,  n.  (a). 

RELEASE, 

of  debts  by  legacies,  1170. 

by  appointing  debtor  executor,  1175,  et  seq. 
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RELIEF, 

due  from  testator  to  lord  of  manor,  executor  may  be  sued  for,  1594. 
due  to  testator  as  lord,  executor  may  sue  for,  732. 

Act  for  Relief  of  Trustees,   Executors,    &c.    (10   k  11   Vict.   c.   96,   an 
12  &  13  Vict.  c.  74),  1817,  etseq.     See  Trustees. 

REMAINDER.     See  Estate  for  Life,  Tenant  for  Life. 
estates  by,  vest  in  executor,  614,  771,  et  seq. 

lease  for  life,  remainder  to  executors  of  lessee,  615,  769. 
suits  accruing  by,  to  executors,  769. 
rights  of  legatee  in  remainder,  as  against  legatee  for  life,   1243,  et  seq., 

1715.     See  Convt  rsion. 
death  of  person  entitled  in,  before  life  estate  ceases,  causes  no  lapse,  1108, 

n.  (»?.).     See  ibid.,  n.  (/?),  1109,  et  seq. 
whether  gift  in  or  substitutionary,  979. 

REMEDIES, 

for  executors  and  administrators, 

at  hoc, 

instances  where  the  executor  has  not  the  remedy,  1773. 
executor  of  one  of  two  joint  obligees,  &c,  1773. 

scats,  where  the  interest  is  several,  1774. 
executor  of  joint  tenant  of  injured  property,  1775. 
executor  of  solicitor  bringing  action  on  his  bill,  1775. 
taxation  thereof,  1775,  1776. 
process,  1778.     Sir  Process. 
parties,  1776.      Sec  Parties. 
indorsement  of  writ,  1778,  1779. 
formerly  writ    need   not   state   plaintiff  to   be  executor,   1777, 

1778. 
under  Judicature  Act  representative  character  must  be  shown, 

1778. 
executors  may  sue  and  be  sued  as  representing  estate  without- 
joining  other  persons,  1778. 
claims  by  or  against  executor  as  such  may  be  joined  with  claims 

by  or  against  him  personally,  1778. 
when  executor  must  claim  as  such,  1778,  1779. 

prqfert   unnecessary  since   Common    Law    Procedure   Act, 

1779. 
oyer  of  letters,  &c,  abolished,  old  law,  1779,  1780. 
how  defendant  is  to  protect  himself  if  plaintiff  executor  sues 
without  having  proved  the  will,  1780. 
pleas,  1780,  it  seq.     See  Pleas. 

set-off,  1780—1784.     See  Set-off. 

Statute  of  Limitations,  1785,  et  seq.     See  Limitations. 
evidence,  1792,  etscq.     See  Evidence. 

what  is  sufficient  proof  of  plaintiff's  being  executor,  1792, 
et  seq.     See  481. 

where  necessary,  1792. 
of  plaintiff's  being  administrator.  1791. 

where  defendant  denies  that  plaintiff  is  executor  he  must  do 
so  specifically,  1792. 
costs,  1796,  et  seq.     See  Costs, 
audita  querela,  1798. 

now  abolished  by  the  Judicature  Acts,  1798. 
proceeding  in  lieu  of,  1798. 
County  Court  Act,  1798. 

presentment  of  bill  of  exchange  by  executor,  1798. 
by  distress,  796,  et  seq.     See  Distress. 
remedy  on  judgment  obtained  by  testator,  1797. 
remedy  for  administrator  who  has  taken  out  administration  on 
faith  of  promise  of  plaintiff  not  to  sue  for  breach  of  covenant, 
1613,  n.  (q). 
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REMEDIES— continued. 

for  executors  and  administrators — continued. 
in  equity, 

general  rights  of  executor,  1799. 

application  of  maxim  actio  personalis  moritur  cum  per&ma, 

1799 
action  to  protect  literary  property  of  deceased,  1799,  1800. 
or  trade  mark,  1799.     See  099. 
rights  peculiar  to  executor,  1800. 

not  retainer  and  set-off,  1800. 
right  to  pay  statute  barred  debt,  1800. 
Statute  of  Limitations  may  be  set  up  against  executor,  1800. 

infancy  of  cestui  que  trust  will  not  prevent  statute  running, 

1801. 
statute  runs  from  death  not  grant  of  letters,  1801. 
proceedings  against  executor  in  foreign  court  may  be  restrained, 

where  persons  within  jurisdiction,  1801. 
when  a  creditor  will  be  restrained  from  proceeding  on  a  judg- 
ment after  administration  granted,  1802,  1803. 
when  one  executor  can  sue  another,  1803. 

executor  may  commence  proceedings  before  grant  of  probate,  1S03. 
what  is  sufficient  proof  of  death  of  testator,  1803,  1804. 
parties,  1804.     See  Parties. 

executor  cannot  sue  or  defend  informa  pauperis,  1804. 
proceeding  by  originating  summons,  1805,  etseq.  See  Originating 

Summons. 
executor  may  pay  trust  moneys  or  transfer  stocks,  &c,  into 
the  Court  of  Chancery,  stat.  10  k  11  Vict.  c.  96;    12  &  13 
Vict.  c.  74  ;  Trustee  Relief  Act,  1  SI 7— 1822.     See  Trustees. 
may  distribute  assets  after  due  notice  to  creditors  and  others, 

stat.  22  k  23  Vict.  c.  35   s.  2J...1822. 
may  apply  to  judge  of  chancery  for  opinion,  &c,  in  manage- 
ment of  trust  property,  1823,  1824. 
salvage  cases,  1825, 

sale  of  testator's  business  to  a  company,  1S25,  1826. 
court   may  restrain  proceedings    against    executors,   1801, 
ct  scq. 
against  executors  and  administrators, 

foreign  executors,  1827.     See  1523,  ct  scq. 
at  law, 

an    action    did    not   formerly  lie   where   testator   could    have 

waged  his  law,  1828. 
action  of  debt  on  simple  contract,  1828. 
action  of  account,  1828. 
no  action  lies  for  a  legacy,  1828—1830. 

unless  in  consideration  of  forbearance,  1670. 
sccus,  as  to  a  specific  legacy,  1829. 

where  he  ceases  to  hold'the  legacy  as  executor,  1829,  1830. 
under  50Z.  in  county  court,  1830. 
parties,  1831.     See  Parties. 
process,  1832.     See  Process. 
statement  of  claim,  1833. 
how  defendant  charged  as  executor,  1833. 
joinder  of  counts,  1833,  1834. 

claims  against  executor  as  such  may  be  joined  with  claims 
against  him  personally,  1833.     See  1778. 
pleas,  1834,  et  seq.     See  Pleas. 
by  several  executors,  1834. 
ne  unques  executor,  1S35. 

evidence  on  issue  joined,  1836,  1837. 
by  administrator  whose  letters  are  revoked,  1S37. 
Statute  of  Limitations,  1837—1845. 
set-off,  1846. 
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REMEDIES— continued. 

against  executors  and  administrators — continued, 
at  laio — continued. 
pleas — continued. 

plene  administravit,  1847,  1848. 

plene  administravit proeter,  1848,  1850,  n.  (/). 

replication  to,  1851,  1852.     See  1S50,  n.  {(). 
evidence  on  issue  joined,  1853. 
of  executor's  bankruptcy,  1834. 
retainer,  1851. 
judgment,  1859,  et  seq.     See  Judgment. 

on  a  plea  of  plene  administravit,  1860,  1S61. 
of  assets  in  future,  1362. 
costs,  1862.     See  Coste. 

on  judgment  of  assets  in  future-,  1S63. 
proceedings  on  judgment  against  executor,  1863. 
by  fieri  facias,  1 863. 
by  attachment,  1863,  n.  (t). 
by  scire  fieri  inquiry,  1864,  1865. 
by  action  of  debt  suggesting  a  devastavit,  1865 — 1867.     Si 

Devastavit. 
old  practice,  if  testator  died  after  execution  sued  out,  186S. 

after  judgment  and  before  execution,  1868,  ISO?, 
procedure  under  Judicature  Act,  1869. 
remedy  on  judgment  against  testator,  1868,  ct  seq. 
proceedings  in  lieu  of  revivor,  1869. 
proceedings  on  judgment  of  assets  in/uturo,  1S70,  1S71      See 

Revivor. 
remedy  against  executor  of  executor,  1871. 
County  Courts  Act,  1872. 
remedy  by  distress,  1872. 

entering  judgment  on  warrant  of  attorney,  1873. 
on  cognovit,  1873. 

on  an  award  made  on  reference  by  testator,  1S73. 
in  equity, 

what  suits  may  be  brought,  1876,  et  seq. 

executors  and  administrators  considered  in  equity  as  trustees. 
1876. 

instances  of  this,  1876,  1877. 
right  of  individual  creditors  to  sue,  1877. 

executor  liable  to  be  sued  for  debts  from  moment  of  death,  1877. 
debtor  of  testator  cannot  sue  to  restrain  action  by  executor  on 

ground  of  intended  misappropriation  of  fund,  1877. 
parties,  1878—1880.     See  Parties. 

protection  of  the  estate  pending  grant  of  probate  or  administra- 
tion, 1880.     See  427,  et  seq. 
when  application  can  be  made  to  Chancery  Division,  18S0.     See 

432,  433. 
claim  for  administration  not  to  be  joined  with  claim  for  protec- 
tion, 1881. 
receiver  pendente  lite,  1831.     See  137,  ibid.,  n.  (c),  427,  et  seq. 
when  a  receiver  is  appointed  against  an  executor,  1881.     See 

887. 
jurisdiction  over  executor  of  receiver,  1881. 
motion  for  payment  of  money  into  court,  1882. 
former  limitation  as  to,  1882. 
admission  of  assets  in  executor's  hands,  18S2,  1883. 
court  will  only  act  on  admission,  1883. 
how   executor  may  discharge  himself  from   payment   in, 
1883. 

not  by  showing  unauthorized  payments,  1S84. 
reasonable  time  allowed  for  payment  in,  1884,  1885. 
relief  on  interlocutory  proceedings,  1885. 
who  entitled  to  ask  for  payment  in,  1885. 
applications  for,  how  made,  1885. 
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REMEDIES— continued. 

against  executors  and  administrators — continued. 
in  equity — continued. 

applications  for  payment  out,  1886. 

when  by  petition,  when  by  summons,  1886,  1887. 
production  of  papers  and  documents,  1887. 
how  application  for,  to  he  made,  1887. 
13  &  14  Vict.  c.  60,  power  of  Lord  Chancellor  to  make  vesting 

or  other  order  in  case  of  lunatic  trustees,  1887,  1888. 
13  &  14  Vict.  c.  60,  and  15  &  16  Vict.  55,  power  of  Court  to 
make  vesting  orders  in  case  of  infants,  trustees,  and  other 
cases,  1888. 
orders  vesting  a  right  to  transfer  stock,  1889. 
Bank  and  other  companies  must  obey  such  orders,  1889. 
meaning  of  word  "  trust  "  in  these  Acts,  1889,  1890. 
appointment  of  new  trustee  and  vesting  order  made  on  summons, 

1890. 
duty  of  executor  to  keep  clear  accounts,  1890. 

costs  of  furnishing  accounts,  1891. 
what  executor  liable  to  account  for  under  usual  administration 
decree,  1892. 

on  footing  of  wilful  default,  1891. 
effect  of  a  judgment  for  administration,  1899. 
when  order  on  footing  of  wilful  default  can  be  made,  1891. 
after  common  administration  decree,  leave  necessary,  1892. 
hew  charge  made  where  no  pleadings,  1892. 
when  such  order  not  asked  for  at  judgment,  1892. 
proof  of,  1892. 
particulars  of,  1892. 

when  payment  ordered  without  account  taken,  1892,  1893. 
where  executor  has  made  himself  personally  liable  by  admission 
of  assets,  1893. 

what  is  an  admission,  1894,  1895. 
payment  of  legacy  not  conclusive,  1895. 
evidence  of  probate  stamp,  1896. 
what  is  a  conversion  of  testator's  estate  by  executor,  1896. 
remedy  for  such  devastavit,  1896. 
following  assets,  1897. 

party  injured  simple  contract  creditor,  1897. 
from  what  time  debt  under  devastavit  due,  1898. 
discretionary   power  given  to  trustees   when   interfered   with, 

1899. 
remedy  of  creditors  against  executor  continuing  testator's  busi- 
ness, 1900—1902.     See  Trade. 
uncorroborated  claim  against  deceased,  1902.     See  669,  n.   (y), 

1658,  1659. 
administration  action,  1903,  et  scq.     See  Administration  Act ion. 
defences,  1922,  et  s<  q. 

Statute  of  Limitations,  1922, 

effect  of  a  trust  for  creditors,  1922. 

Real  Property  Limitation  Act,  1874...1924. 

money  or  legacy  charged  upon  land  or  rent,  1925. 
construction  of  s.  10  of  the  Act  as  compared  with  s.  25  (2)  of 

Judicature  Act,  1925. 
claims  on  a  trust  of  land  or  rent,  1926. 

as  to  personal  estate,  1926. 
3  &  4  Wm.  IV.,  c.  27. ..1926,  et  scq. 

fund  severed  from  the  general  estate,  1927. 
c'aims  against  executor  personally,  1928. 
Trustee  Act,  1888. ..1928. 

trustee  to  have  benefit  of  Statute  of  Limitations,  1928. 
from  when  time  runs,  1929. 
creditor  claiming  on  behalf  of  himself  and  others.  1929. 
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REMEDIES— continued. 

ayainst  executors  and  administrators — continued. 
in  equity — continued. 

writ  of  ne  exeat  regno,  1930,  ct  scq. 
object  of,  1930. 

against  a  married  woman,  1931. 
procedure  and  practice  as  to  obtaining,  1931,  1932. 
how  limited  by  Debtors  Act,  1933,  1934. 
attachment  against  wife  executrix,  1932. 
costs,  1935,  et  scq.     See  Costs. 

iii  the  Probate  Division, 

compelling  executor  to  account,  kc,  1950. 
form  of  inventory  and  declaration  in  lieu  thereof,  1951. 
no  suit  for  a  legacy  to  be  entertained  by,  1952. 
no  suit  by  next  of  kin  for  a  distribution  to  be  entered  by,  1952. 
lias  power  to  grant  injunction  or  appoint  receiver,  1952,  1953. 
is  proper  Division  to  appoint  receiver  before  probitc,  1953. 
injunction   by   executor    against    co-executor    before    probate, 
1953. 

In  the  Counti)  Court.     See  County  Court. 

equitable  jurisdiction  to  be  exeivised  in  suits  by  creditors,  &c, 

where  the  estate  to  be  administered  shall  not  exceed,  500/., 

1954. 
trustees  may  pay  trust  moneys  or  transfer  stock  and  securities 

iuto  County  Court,  1956,  1957. 
transfer  of  suits  to  the  Chancery  Division,  1955. 
transfer  to  County  Court,  1955. 
powers  of  County  Court  judge,  1954. 
in  which  of  the  County  Courts  proceedings  shall  be  taken,  1956 

1957. 
rules  and  orders,  1957,  1958. 
particular  question  may  be  decided  without  administration.  1957, 

1958. 
partial  administration,  1958. 
injunction,  1958. 
parties  aggrieved  may  appeal,  1958. 

REMOTENESS, 

legacy  void  for,  as  to  one  member  of  a  class,  void  altogether,  1116. 

RENEWAL, 

of  lease,  executor  liable  for  neglect  of  tenant  for  life  as  to,  1657. 
by  executor,  shall  be  assets,  1518,  1519. 

RENT.     See  Landlord  and  Tenant,  Lease. 

of  land  agreed  to  be  sold  accruing  between   death   of  contractor  and 

execution  of  contract,  581,  n.  (s). 
when  it  goes  with  the  reversion  to  the  heir,  and  when  to  the  executor 

724,  ct  scq. 
executors   chargeable    with    fair    occupation    rent   when   one    of    them 

occupies  testator's  buildings,  807,  n.  (d). 
arrears  of, 

in  all  cases  go  to  executor,  727. 

cases  provided  for  by  stat.  32  Hen.  VIII.,  727,  728. 
remedies  of  executor,  727,  728. 
apportionable  in  respect  of  time  and  to  accrue  from  day  to  day  by 

33  &34  Vict.  c.  35... 729. 
apportioned  part,  when  payable,  730. 

remedies  for  recovery  of,  730. 
meaning  of  word  "rent"  in  Act,  730. 
apportionment,  where  severance  of  reversion,  725,  726. 
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RENT — continued. 

arrears  of — continued. 
due  to  wife's  estate, 

when  they  go  to  husband's  executor,  when  to  her,   740 — 742. 
But  see  736,  737. 
formerly  considered  a  debt  by  specialty,  869. 

effect  of  Hinde  Palmer's  Act,  869,  ibid.,  n.  (<). 
liability  of  executor  for, 

arrears  in  testator's  time, 

though  the  land  only  may  be  chargeable,  and  not  the  person  of 

testator,  yet  executor  is  liable,  1594. 
he  is  liable  only  as  executor,  and  must  be  sued  in  that  character, 

1634. 
liability  for  current  half-year's  rent,  1634,  n.  (p). 
incurred  after  testator's  death, 
if  executor  enters, 

he  may  be  sued  as  executor,  in  the  detinet,  1634. 

or  individually,  as  assignee,  in  the  debet  or  detinet, 
1634. 
pleas  in  such  a  case,  1636 — 1639. 
effect  of  assignment,  1640. 

may  waive  onerous  lease  on  deficiency  of  assets, 
1639. 
if  executor  does  not  enter, 

he  is  chargeable  in  the  detinet,  1635,  ibid.,  n.  (/). 
notwithstanding  assignment,  1640. 
pleas  in  such  a  case,  1639. 
by  bequest  of,  the  land  itself  shall   pass.     See  Asliton   v.    Adamson, 
1  Dr.  &  W.  198,  and  Cf.  p.  1058. 

RENUNCIATION, 

of  office  by  executor, 

he  may  renounce,  though  he  agreed  with  testator  to  accept  it,  225. 

though  he  has  been  sworn,  231. 
but  he  cannot  assign,  225. 

he  might  be  convened  by  the  Ordinary,  under  the  old  law,  to  accept 
or  refuse,  225. 

but  now  by  the  Court  of  Probate,  225. 
punishment  for  neglect  to  appear,  225. 
time  allowed  for  deliberation,  226. 

letters  ad  colligendum  in  the  interim,  226. 
not  acting  or  not  appearing  to  a  citation,  he  is  to  be  treated  as  if 
he  had  renounced,  226,  ibid.,  n.  (i),  234. 

and  administration  cum  testamento  annexe,  will  be  granted,  226. 
so  also  if  cited  to  take  probate  of  a  copy  of  a  will,   and  not 
appearing,  226,  n.  (i). 
he  cannot  renounce,  if  he  once  administer,  227,  228,  234,  n.  (y),  40S. 
Cf.  275. 

but  court  may  accept  renunciation  after  administration,  227. 
what  amounts  to  an  administration,  22S — 230. 
administration  granted  to  another  is  valid  upon  his  renunciation, 
although  he  has  administered,  227,  228. 

in  such  case  he  may  be  sued  as  executor,  228. 
whether  executor  of  executor  can  renounce  administration  to 
one  estate  and  not  to  other,  227,  233. 
if  he  accept  the  office,  he  accepts  the  trusts  annexed  to  it  by  the  will. 

1691. 
how  he  may  renounce,  231. 

the  refusal  must  be  by  act  recorded,  231,  232. 

case  where  the  Ordinary  was  executor,  232. 
form  of  renunciation,  232. 

usual  practice  to  require  renunciation  to  be  under  hand  of  party 
entitled  to  grant,  232,  n.  (?). 
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RENUNCIATION-  continued. 

of  office  by  executor — continued. 

how  he  may  renounce — continued. 

declining  to  take  the  oath  is  a  renunciation,  232. 
cannot  be  in  part,  232. 

case  of  an  executor  of  an  executor,  227,  233. 
renunciation  will  not  be  received,  unless  accompanied  by  the 
will,  233.  J 

consequences  of  renouncing,  233,  et  seq. 

renunciation   might  formerly  be  retracted  at  any  time  before 
administration  granted,  233. 

former  practice  as  to  retraction  of  renunciation,  233. 
now  rights  of  executor  renouncing  probate  to  cease,    as  if 
he  had  not  been  named  in  the  will.  233,  234.     See  226. 
n.  {i). 
no  person  renouncing  in  one  character  to  take  representa- 
tion in  another,  234. 

this  rule  capable  of  modification  by  the  Court,   234, 
n.  (s). 
when  it  may  be  retracted,  234,  n.  (y). 
when  executor  renouncing  may  take  a  legacy,  1146,  et  seq. 
whether  executors  may  afterwards  exercise  a  power,  234,  235. 

See  821,  et  seq. 
executor  renouncing  may  sue  his  co-executor,   235.     See  827, 
_  1181. 

liability  of  executor  who  renounces  after  an  act  of  administra- 
tion, 1736—1738. 
of  right  to  administer  may  be  retracted  before  grant  sealed,  390. 
of  right   to   general   administration   must   be  "made   before   special 
administration  granted,  449. 

REPAIRS.     See  Dilapidations,  Waste. 

liability  of  executor  of  lessee  for  on  covenant,  1640. 
liability  where  lessee  covenanted  only  for  himself,  1597. 

REPETITION  OF  LEGACIES, 

doctrine  of,  1155,  et  seq.     See  Cumulative  Legacies. 

REPLEVIN, 

lies  for  executor,  if  goods  are  taken  from  testator,  696. 

against  him,  if  goods  taken  by  testator  are  in  his  hands,  1602. 

REPRESENTATION, 

not   admitted  among  collaterals,   after  intestate's  brothers'  and  sisters' 

children,  1383. 
to  deceased,  how  court  may  dispense  with  and  yet  bind  his  estate,  1879. 
to  deceased,  when  unnecessary,  392,  et  seq.     See  Administration. 
of  estate  of  deceased  by  administrator  ad  litem,  446 — 448,  446,  n.  (se). 

REPRESENTATION  ORDER.     See  Administration  Action. 
in  administration  action,  1920,  et  seq. 

REPRESENTATIVES, 

who  entitled  under  bequest  to,  993,  et  seq.,  1002. 

REPUBLICATION, 

of  wills,  163,  et  seq.     See  Wills. 

REPUGNANT  CONDITION,  1129-1131.     See  Conditional  Legacies. 

"REPUTED  OWNERSHIP," 

clause  in  Bankruptcy  Act,  what  are  goods  within,  560,  n.  (Jc). 

W.E. VOL.    II.  4    H 
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RESEALING.     See  Scotland,  Ireland. 
of  Scotch  confirmations,  298. 
of  Irish  probates,  ^99. 

RESIDUARY  DEVISEE, 

residuary  legatee  so  construed,  1317,  n.  (c). 

who  is,  within  s.  25  of  Wills  Act,  1139. 

residuary  devise  is  specific,  1565. 

may  have  an  order  for  administration  without  serving  others  interested, 

1921. 
may  proceed  by  originating  summons,  1806. 

RESIDUARY  LEGATEE.     See  Residue. 

what  terms  of  bequest  are  sufficient  to  constitute,  1316,  et  scq. 

construction  of  words,  1317,  n.  (c). 

rights  of  general  residuary  legatee,  1319 — 1325. 

when  he  is  entitled  to  lapsed  legacies,  1319 — 1325. 

may  take  a  lapsed  bequest  by  substitution,  1319,  n.  (c). 
may  take  income  of  contingent  legacy  till  contingency  occurs,  1247, 
n.  (i). 
rights  of  partial  residuary  legatee,  1325. 
right  of  to  administration  cum  testamento  annexo,  401,  et  scq. 

his  representative  has  the  same  right,  402. 
such  right  not  legal  but  customary,  403. 

when  he  may  retract  renunciation  of  administration,  404,  n.  (b). 
grant  of  administration  durante  absentia  to,  437,  n.  (n). 
.survivorship  as  to  residue,  in  case  of  several  legatees,  1326. 
when  they  are  joint  tenants,  1326. 
when  tenants  in  common,  1327 — 1329. 

with  words  of  survivorship,  1329 — 1331. 
when  given  as  to  a  class,  1333 — 1339. 
in  case  of  several  executors,  1339. 
death  of,  before  the  residue  ascertained,  1316. 
cannot  call  on  general  legatees  to  abate,  1211,  1214,  n.  (r). 

unless  residue  of  specific  sum,  1214,  n.  (•/•). 
may  have  an  order  for  administration  of  personal  estate  without  service 
on  the  rest,  1921. 

case  where  the  estate  becomes  insufficient  bv  devastavit  of  executor, 

1215.     See  1314,  n.  (h). 
may  proceed  by  originating  summons,  1806. 
construction   of   residuary   clause,   so    as   to    prevent    intestacy,    1092, 

n.  (p). 
when  compelled  to  refund,  1313,  et  scq.     See  Refunding. 

RESIDUE.     See  Residuary  Legatee. 

what  words  in  a  will  will  pass,  1317,  et  scq.     See  also  1040,  1046,  et  scq., 

1054,  u.  (q). 
what  words  will  not  pass,  1054,  n.  (q),  1318. 
whether  gift  of,  specific  or  general,  1034 — 1037. 
bequeathed   for    life,    remainder  over,    1038—1040,    1243,   et   scq.      Sec 

Tenant  for  Life,  Conversion. 
bequest  of,  when  to  be  enjoyed  in  specie,  1037 — 1040. 
executor's  right  to,  in  case  there  is  no  residuary  legatee,  1342,  et  scq. 

stat.  11   Geo.   IV.  &  1  Wm.  IV.   c.   40,   executors  to   be  deemed 
trustees  for  next  of  kin,  1343. 
cases  on  the  construction  of  this  Act,  1343,  nn.   (m),  («),  1344, 
n.  (o)._ 
what  is  sufficient,  in  cases  not  within  the  statute,  to  bar  the  executor, 
1345,  et  seq. 
parol  evidence,  when  admissible,  1348. 


INDEX.  2090 

RESIDUE— continued. 

executor's  right  to,  in  case  there  is  no  residuary  legatee— continued. 

it  it  is  undisposed  of,  it  must  he  divided  amongst  the  next  of  kin, 

notwithstanding  a  contrary  declaration  in  the\vill,  1351. 
gift  of  to  legatee  on  trusts  not  disclosed  lapses  to  next  of  kin,  1350, 

i  obi. 

where  binding  on  conscience  of  legatee  court  will  enforce,  1351.    See 

330. 
survivorship  as  to,  where  there  are  several  executors,  1339. 
payment  of,  by  administrator,  1401. 

no  suit  for  distribution  of,  to  be  entertained  by  Probate  Court,  20  &  21 
Vict.  c.  77,  s.  23...  1952. 

RESTRAINT  or  MARRIAGE, 

gift  on  condition  in,  1 1 40,  et  st  q.     See  Conditional  Legacies. 

RESULTING  TRUST, 

on  failure  of  appointment  under  a  power,  1322  n.  (/<,). 

RETAINER, 

by  executor,  &c,  for  his  own  debt,  884,  et  scq. 
origin  of  this  reined}',  884. 
no1  abolished  by  Hinde  Palmer's  Act,  885. 

nor  enlarged,  885. 
not  affected  by  s.  10  of  Judicature  Act,  892,  n.  (mi). 
he  cannot  retain  against  a  creditor  of  superior  degree,  885    1561 
n.  (q). 

he  cannot  retain  for  simple  contract  debt  out  of  mortgage  realized 

885,  n.  (/).  o  o  . 

he  may  retain  out  of  assets  received  after  a  judgment  for  account, 

886,  1811,  n.  (./'). 

but  cannot  retain  after  general  administration  order,  1811. 
bis  right  to  retain  not  lost  by  payment  of  money  into  Court   SS7. 

nor  by  balance  order  made  against  him,  885,  n.  (/). 

but  the  right  is  not  allowed  out  of  merely  equitable  assets,  888. 
nor  out  of  moneys  in  hands  of  receiver,  887. 

unless  received  by  executor  before  receiver  appointed, 
88/ . 
for  what  debts  he  may  retain,  S89,  ct  seq. 

debts  due  to  him  as  trustee,  889,  ibid.,  n.  («). 
as  cestui  que  trust,  S89. 
by  administrator,  1401. 
by  administrator  durante,  minoratate,  890. 
by  administrator  durante  dementia,  890. 
by  a  creditor  administrator,  890,  891  (i). 
by  one  of  several  executors,  889,  n.  (y). 
by  executor  of  executor,  885,  886,  891. 
by  executor  of  administrator,  891. 

by  executor  to  whom  a  debt  is  due  jointly  with  another   891 
for  a  partnership  debt,  S91,  892. 
by  widow  administratrix  for  loan  to  husband  out  of  separate  estate, 

by  executor  clc  son  tort,  220,  892.     See  Executor  dc  son  tort 
case  where  representative  of  creditor  is  also  of  debtor,  892. 
obligee  executor  of  co-obligor  may  retain    893. 
a  surety,  executor  of  co-obligor,  can  retain,  893. 

executor  of  testator  surety  to  Crown  paying  debt  has  Crown's 
priority,  893,  n.  (t). 
damages  on  tort  cannot  be  retained,  894. 
secus,  as  to  damages  on  contracts,  894,  (x). 
executor  cannot  retain  against  co-executor,  894. 
may  retain  out  of  balance  found  due  from  himself  and  co-executor 
894.  ' 

4  h  2 
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RETAINER— continued. 

by  executor,  &c,  for  his  own  debt— continued. 

may  retain  for  debt  more  than  six  years  old,  894. 
unless  unenforceable  by  Stat,  of  Frauds,  895. 
by  executor  for  expenses  of  funeral,  1851,  1857. 
for  costs  of  taking  administration,  1851. 
for  payment  of  debts  out  of  his  own  pocket,  1851. 
by  executor  for  his  own  legacy,  not  allowed,  1211. 

by  executor  of  legacy,  for  debt  due  to  testator  by  way  of  set-off,  1171, 
et  seq. 

quaere,  whether  right  of  exists  against  specific  legatee,  1175. 

cannot    retain  after  appro] .riation  of  assets  for  legacy,   1232, 
n.  (p). 
form  of  plea,  1851. 

when  executor  may    set  off  debt    of  husband    against   legacy  to 
wife,  1174,  1175. 

effect  of  Married  Women's  Property  Act,  1175. 
by  heir,  888,  n.  (x),  890,  n.  («),  1558,  n.  {k). 

REVERSION, 

estates  by,  vest  in  executor,  614,  771,  etscq. 

REVIEW,  COMMISSION  OF, 
what  it  was,  489. 

REVIVAL.     See  Will,  republication,  Codicil. 

of  will  not  effected  by  destruction  of  another  will  revoking  it,  153. 
of  adeemed  legacy,  1157,  n.  («). 

REVIVOR  OF  SUITS.     See  Execution,  Judgment. 

new  procedure  in  lieu  of,  under  the  Judicature  Acts,  744,  et  seq.,  1615, 
ctseq.,  1797,  1868. 

no  abatement  by  change  of  parties  if  cause  of  action  survives,  774, 
1615,  1804,  1878,  1918. 
nor  by  death  of  either  party  between  verdict  and  judgment 
whether  cause  of  action  survives  or  not,  774.     See  1617. 
where    either    party  dies    after  judgment   procedure   governed  by 

Old.  XLII.  r.  23... 780,  1615—1617,  1797,  1868. 
successor  in  interest  may  be  made  a  party  by  order  of  judge,  774. 
action  may  be  continued  against  successor  in  interest,  774. 
order  for  adding  party  may  be  obtained  ex  parte,  775. 
service  of,  775. 

method  of  procedure,  775,  776. 
executor  obtaining  such  order  liable  to  costs  rib  initio,  778. 
person  entitled  to  proceed  failing  to  do  so,  776,  778. 
law  before  Judicature  Act,  776 — 778.     See  191S. 
entry  of  judgment  nunc  pro  tunc,  779. 
by  administrator   de   bonis  non   upon  judgment  for  original  executor, 

780. 
by  personal  representative,  where  administration  revoked,  505. 

REVOCATION, 

of  wills,  107,  et  seq.,  146—150.     See  Will,  revocation  of. 

of  probate,  487,  et  seq.     See  Probate,  revocation. 

of  letters  of  administration,  487,  et  seq.     See  Administration,  revocation. 

of  share  becpieathed  to  one  of  several  tenants  in  common,  effect  of,  1080. 

to  one  of  several  joint  tenants,  1080. 
of  appointment  of  executors,  words  which  will  effect,  198. 
of  appointment  of  executors  not  necessarily  of  same  persons  as  trustees, 
1691,  n.  (;). 
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RIOT, 

leasehold  premises  damaged  by,  quccre  whether  action  for  against  Hundred 
survives  to  executor,  702. 

ROMAN  CATHOLICS, 

former  incapacity  to  be  executors  or  administrators,  188,  n.  (c). 
charities  for,  902,  ibid.,  n.  (s). 

RULES, 

of  Probate  Division,  269,  389. 

of  Supreme  Court.     See  Index  of  Rules  and  Okdeks. 


SAILORS.     See  Seamen. 

SALE.     See  Purchase,  Purchaser. 

power  of,  when  an  executor  takes,  573,  el  seq.     See  Estate,  quantity  in 

possession,  Power. 
difference  between  a  power  of,  and  a  trust  for,  574. 
may  be  exercised  by  other  executors  when  one  refuses,  821,  ct  seq. 

what  is  su.ii  refusal,  822,  823. 
when  may  be  exercised  by  survivors  of  several  executors,  826. 

SANITY.     See  Lunatic. 
presumption  of,  15. 

SATISFACTION, 

of  debts  by  legacies,  1162,  etscq. 
general  rule,  1162. 

exceptions,  1163 — 1166. 

when  presumption  counteracted  by  context,  1166. 
by  parol  evidence,  1169. 
recital  of  amount  of  debt  by  testator,  939,  1068,  1069,  1171. 
of  portions  by  legacies,  1166 — 1169. 
distinction  between,  and  ademption,  1168,  n.  (/•),  1195,  ibid.,  n.  (;')• 

SATISFIED  TERMS,  1543. 

SAVINGS  BANK, 

when  representation  not  necessary  to  depositor  in,  397.     See  also,  395. 

SCANDALOUS  PASSAGES, 

in  will  may  be  expunged  from  probate,  317. 

SCHOOL, 

public  elementary,  gift  of  land  for,  exempt  from  Mortmain  Act,  906. 
when  gift  for  support  or  erection  of,  void  under  Mortmain  Acts,  812. 
legacies  of  books,  &c,  to  endowed  schools  not  liable  to  duty,  1495. 

SCIRE  FACIAS.     See  Execution,  Revivor. 

semble,  intended  to  be  abolished  by  Judicature  Act,  1553,  n.  (a). 
formerly  the   method  of  reviving  a  judgment  after  deatli  of  testator, 

1868,  ct  seq. 
execution  now  obtained  under  Order  XLII.  r.  23... 779,  1869,  1870.     See 

Execution  and  1616,  ct  seq. 
against  executor  of  a  Judge  to  certify  bill  of  exceptions,  1657. 
lies  against  heir  for  recognizance  of  ancestor,  1553,  n.  (a). 


SCIRE  FIERI  INQUIRY, 

nature  and  origin  of,  1864,  1S65.     See  Remedies. 
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SCOTLAND.     See  Domicil. 

testator  domiciled  in,  . 

by  21  &  22  Yict.  c.  56,  s.  12,  Scotch  confirmation  produced  in  1  ro- 
bate  Court  and  sealed  there  to  have  the  effect  of  probate,  296,  298, 
299. 

~  aiid  executor  has  the  power  of  an  ordinary  English  executor, 
299,  n.  (f/). 
proof  of  Scotch  law  as  to,  365,  n.  (k). 
native  of,  domiciled  here, 

by  what  law  his  will  was  construed  before  Aug.  6,  1861. ..305. 
since  Aug.  6,  1861... 309. 
vrovision  of  Statute  of  Mortmain,  as  to  lands  in,  921,  922. 
Scotch  heritable  bond  descends  to  heir,  696,  n.  (6). 

heir  not  put  to  election  as  to,  130S. 
right   of  relief   of    Scotch   heir  paying   bond   debts    available    against 
personalty  in  England,  1562,  n.  (r). 

SEALED  PACKETS, 

cannot  be  delivered  by  executor  unopened,  329. 

SEALING.     See  Will,  form  and  manner  of  mak 

of  will  not  sufficient  signature  within  "Wills  Act.  6Q. 

SEAMEN.     See  Nuncupative  Will. 

wills  of,  44,  ]  04—106,  332,  et  seq. 

mode  of  executing,  stat.  28  &  29  Yict.  c.  72.. .332,  et  seq. 

made  on  same  instrument  as  power  of  attorney,  void,  44,  333. 

so  on  different  instrument,  45. 
made  as  security  for  debt,  invalid,  45. 

iu  favour  of  creditor  may  be  good,  45. 

mere  existence  of  relation  of  seaman  and  agent,  will  not  annul, 
45. 

knowledge  of  contents  must  be  shown,  45,  290. 
exception  in  AVills  Act  as  to  nuncupative  wills  of,   104 — 106,  332. 
et  seq, 
who  are  "mariners  or  seamen"  within  these  exceptions,  106. 
probate  of, 

provisions  of  stat.  28  &  29  Yict.  c.  72. ..332,  et  seq. 

who  are  seamen  and  mariners  within  this  Act,  332. 
exempt  from  duty  where  testator  dies  in  service  of  Her  Majesty, 

526. 
when  probate  unnecessary,  392. 
when  made  in  favour  of  agent,  290. 
merchant  seamen,  33S.     See  394. 
administration  to,  392,  et  seq. 

definition  of,  for  this  purpose,  392,  ibid.,  n.  (</). 
where  representation  obtained  by  creditor,  362. 
payment  of  debts  where  no  representation,  393,  394. 
when  representation  not  necessary,  392,  394. 
exemption  from  stamp  duty,  394. 
deposits  in  seamen's  savings  banks,  395. 

SECURITIES  FOR  MONEY, 

when  legacy  of,  specific,  1023 — 1031. 
what  passes  by  beipiest  of,  1056. 

SECURITY, 

when  legatee  must  give,  against  contingent  debts,  1203,  1204. 
when  plaintiff  must  give  for  costs,  1797 

"SEISED," 

construction  of  word,  930,  n.  (e). 
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SELECTION, 

right  of,  by  executor,  814. 

right  of  legatee,  of  a  certain  number  of  stock  or  articles,  1303. 

power  of,  from  a  class,  not  exercised,  978 — 981. 

SEPARATE  PROPERTY, 

of  wife,  659  ct  seq.     See  Husband  and  Wife. 

SEQUESTRATION, 

writ  of,  suspended  by  death  of  person  issuing,  780,  n.  («). 

SERVANT, 

executors  of  masters  cannot  enforce  contract  of  service,  722,  697,  n.  (h). 
wages  of,  whether  entitled  to  precedence  of  payment  by  executor,  875, 
ibid.,  n.  (p). 

how  far  extinguished  by  legacy,  1164,  ibid.,  n.  (z). 

legacies  to,  not  entitled  to  priority  of  payment,  1220. 
who  entitled  under  the  description  of  "servants"  in  a  will,  1007. 
when  executor  must  dismiss,  1698,  n.  [p),  1759,  n.  (p). 

SET-OFF, 

in  actions  by  executors, 

provisions  of  Order  XIX.  r.  3. ..1780. 

in  an  action  by  executor  in  his  own  name,  defendant  cannot  set-off  a 
debt  due  from  testator,  17S1. 

semble,  decisions  on  old  statutes  of  set-off  will  still  apply  except 

where  the  equity  rule  is  different,  1780,  1781. 
rule  in  equity,  1781,  n.  (/(),  1783. 

when  a  counter-claim  cannot  be  made,  1781,  n.  (/»),  1782. 
what  constitutes  an  equitable  set-off,  1783,  ibid.,  n.  (^)). 
with  respect  to  ground  lent,  1781,  1782. 
judgments,  1784. 

in  answer  to  the  plea,  the  executor  may  give  in  evidence  the  advance 
of  money  by  him  as  executor,  to  the  defendant,  1784. 
in  actions  against  executors,  1846,  ibid.,  n.  {a)  and  n.  (b). 
defendant  cannot  set-off  a  debt  due  to  himself,  1846. 
in  suits  in  equity  by  executors,  1800. 
in  suits  in  equity  against  executors,  1903,  ibid.,  n.  {t). 
by  executor  against  legatee, 

for  debt  due  to  testator,  1171 — 1175. 

quozre  whether  right  exists  against  specific  legatee,  1175. 
cannot  set  off  after  appropriation  of  assets  for  legacy,  1232,  n.  (p). 
where  executor  may  set-off  debt  due  from  husband  to  testator 
against  legacy  to  wife,  1174,  1175. 
by  administrator  against  husband  of  next  of  kin,  1174. 

SETTLED  ESTATES  ACTS, 

proceeds  of  sale  of  land  under  'are  not  converted  into  personalty,  582, 
n.  (a).     See  Conversion. 

SETTLEMENT, 

when  an  executor  or  administrator  will  gain  under  Poor  Law  by  residing 
on  leasehold  of  testator,  565,  566. 

not  gained  by  residence  in  a  windmill  not  affixed  to  freehold,   641, 
n.  (p). 
on  wife, 

effect  of  ante-nuptial  to  protect  the  property  in  her  favour,  665. 

post-nuptial,  666. 
when  void  under  Bankruptcy  Act,  665,  n.  (/),  666,  n.  (i). 
widow's  claims  under  the  Statute  of  Distributions  barred  by,  1360. 
voluntary  under  stat.  27  Eliz.  c.  4. ..666,  n.  (i). 
to  defraud  creditors  under  stat.  13  Eliz.  c.  5... 666,  n.  (t). 
wife's  equity  to,  1277,  et  seq.     See  Payment  of  Legacies. 
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SETTLEMENT— continued. 

strict,  gift  to  daughters  "to  be  settled  on  them  strictly,     938. 
executor  or  administrator  not  to  be  protector  of  in  respect  of  estate  as 
such,  566. 

SEVERAL  EXECUTORS.     See  Executor  and  Co-Executors. 

SEVERANCE, 

words  of,  1327,  et  seq.     See  Tenants  in  Common. 
what  will  effect,  1340,  1341. 

SHAREHOLDERS.     See  Shares. 

in  public  companies,  liability  of  executors  of,  1626—1629,  1684. 

SHARES.     See  Company. 

whether  real  or  personal  estate,  720 — 722. 

action  to  recover  price  paid  for  on  faith  of  fraudulent  prospectus  lies  for 

administrator,  699. 
in  railway  company  when  they  must  be  converted,  1248,  n.  (I). 
or  stock  of  railway  company  not  transferable  by  one  of  several  executors, 

819,  n.  (s). 
what  passes  by  bequest  of,  1055. 
when  bequest  of  specific,  102-'!,  et  seq. 
when  executor  liable  for  contingent  liability  on,  1203.     See  1313,  n.  (a), 

1613,  n.  (p),  1684. 
when  executor  liable  for  as  such,  when  personally,  1626 — 1629,  1684. 
•when  specific  legatee  of  entitled  to  have  them  fully  paid  up  out  of  estate, 

1303,  n.  (i),  1649.     Sec  also,  1625—1629. 
liability  on  not  a  debt  till  call  made,  1313,  n.  (a). 
liability  of  husband  for  calls  on  wife's  shares,  1654,  1655. 

SHEEP, 

what  passes  by  bequest  of,  1300.     See  1286,  1519. 

SHELLEY'S  CASE, 

rule  in,  whether  it  applies  to  personalty,  967,  n.  (g). 

SHERIFF, 

action  against,  by  executor, 

for  a  false  return  in  lifetime  of  testator,  698. 

for  removing  goods,  before  testator  (the  landlord)  was  paid  a  year's 
rent,  699. 
action  against  executor  of, 

does  not  lie  for  an  escape,  1601. 

seats,  upon  a  judgment  for  an  escape,  1601,  n.  (n),  1614. 
lies  in  assumpsit  for  money  levied  and  not  paid  over,  1603,  ibid., 
ii.  (a;). 

SHROUD, 

property  in,  635. 

SIGNATURE.     See  Will,  form  and  manner  of  making,  Witnesses. 
before  Wills  Act,  64,  u.  (k). 
necessary  in  case  of  wills  under  Wills  Act,  64. 
of  will  by  mark  sufficient,  64,  65. 
to  what  part  of  will  signature  must  be  affixed,  66—71. 
what  is  a  sufficient  signing  for  testator  by  "some  other  person,"  65,  72. 
where  the  will  consists  of  several  sheets,  67,  n.  (u),  72. 

of  several  clauses  written  at  several  times,  73. 
acknowledgment  of  by  witness  does  not  comply  with  provisions  of  Wills 
Act,  83. 
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SIMPLE  CONTRACT, 

payment  of  debts  by,  879,  et  scq.     See  Debt. 

distinction  between  debts  by,  and  specialty  debts  abolished,  869. 
person  injured  by  devastavit  is  simple  contract  creditor,  1897. 

SLANDER, 

action  for,  does  not  lie  for  executor,  697,  700. 
nor  against  him,  1600. 

SLAVES, 

compensation  money  for  emancipation  of,  legal  assets,  1531,  n.  (a). 

SOLDI EES.     See  Nuncupative  Wills. 

exception  in  Wills  Act  as  to  nuncupative  wills  of,  104. 

who  are  within  this  exception,  104,  105. 
probate  or  letters  of  administration  of,  slain  in  battle  or  dying  in  service 

of  Her  Majesty  exempt  from  duty,  £26. 
pay,  &c,  of,  not  exceeding  50/.,  how  paid,  395. 
prize  money  of  deceased,  395. 
prize  money  of  foreigners  in  the  service  of  H.  M.,  when  paid  without 

letters  of  administration,  396. 
creditor  of,  taking  out  administration,  396. 
priority  of  payment  of  their  regimental  debts,  857. 
distribution  of  effects  of,  396,  857. 
do  not  change  their  domicil  by  service  abroad,  1397,  n.  (h). 

SOLEMN  FORM. 

probate  in,  271,  ct  scq.     See  Probate,  manner  of  obtaining. 

SOLICITOR.     See  Attorney,  Costs. 

making  a  will  in  his  own  favour,  99,  et  scq.,  288,  289,  n.  (r),  468,  n.  (s), 

474,  n.  (/),  1942. 
witness  to  a  will  loses  benefit  of  direction  that  he  may  charge  as  executor 

against  the  estate,  898,  n.  (/),  1702,  n.  (c),  1942. 
his  authority  determined  by  the  death  of  his  client,  783,  784. 
has  no  lien  on  the  original  will  of  his  client,  261. 
priority  in  payment  of  debts,  854.     See  1672. 
costs  of  where  improperly  employed  by  executor,  1815. 
negligence  by, 

when  action  for  survives/or  executor,  708. 
action  for  survives  against  executor,  1594. 

not  part  of  his  business  to  choose  a  valuer  for  intending  mortgagee, 
1722,  n.  (k). 
when  executor  liable  for  default  of,  1719,  et  seq.     See  Devastavit. 
liability  of  executor  to  pay  bill  of,  after  taxation,  1873. 
executor,  not  entitled  to  costs  of  professional  services,  1760 — 1764,  1942. 
unless  incurred  in  a  suit  where  he  acts  for  himself  and  co-executors, 

1762,  ibid.,  n.  (e),  1942,  1943. 
entitled  to  costs  of  furnishing  accounts,  1891. 
executor  of, 

must  now  deliver  a  bill  before  commencing  action,  1775. 

the  bill  may  be  taxed,  1775,  1776. 

when  executor  liable  to  costs  of  taxation,  1776. 

SON,  ELDEST, 

when  younger  child  considered,  947,  et  seq. 

SOVEREIGN.     See  King,  Queen. 

SPECIAL  CASE, 

executors  may  obtain  opinion,  &c.    of  Court  by,  1824. 
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SPECIALTY, 

debts  by,  869,  et  seq.     See  Debt. 

distinction  between,  and  simple  contract  debts,  as  to  priority  of  payment 
abolished,  by  32  k  33  Vict.  c.  46. ..869. 

SPECIFIC  LEGACY, 

definition  of,  1019,  ibid.,  n.  {b). 

distinction  between,  and  demonstrative  legacy,  1021. 

executor's  power  to  alien,  802,  ibid.,  n.  (/). 

quaere,  whether  executor  can  confer  good  title  to,  after  assent  on  alienee, 

802,  n.  (/). 
nature  and  incidents  of,  1019,  et  seq.,  1286,  n.  (('). 
of  money,  debts,  &c,  1022. 
of  stock,  shares,  &c,  1023,  et  seq. 

parol  evidence  as  to,  1029. 
of  goods  in  a  particular  place,  1034,  1045,  etseq.,  1299. 

ademption  of  such,  1189—1191. 
right  in  a  legatee  to  select  a  certain  number  of  a  stock  of  articles,  1303. 
such  as  he  pleases  of  a  stock  of  articles,  1303. 
of  debts  and  securities,  1029—1031. 
bequests  connected  with  the  realty,  1031 — 1033. 
bequests  contained  in  a  residuary  clause,  1034. 
in  a  residuary  clause  enumerating  particular  things,  1035. 
bequests  of  general  personal  estate,  1034. 

residuary  bequest  to  one  for  life,  remainder  over,  1037 — 1041. 
bequest  in  the  nature  of,  1021,  1022. 
subject  of,  in  all  respects  equally  liable  to  testator's  debts  as  the  rest  of 

his  property,  1202. 
legatee  entitled  to  interest  on,  1285.     See  Interest. 
when  legatee  entitled  to  increase  of,  1286,  1298 — 1303. 

bonuses  accruing,  1302. 
by  stat.  1  Vict.  c.    26,  s.   24,  the  will  shall  take  effect  as  if  executed 
immediately  before  the  death  of  the  testator,  1298.     See  173 — 177. 

when  bequest  may  be  confined  to  the  date  of  the  will,  1301,  n.  (y),  1302. 
not  to  be  sold  by  executor,  without  necessity,  1303. 
of  an  unopened  packet,  1303. 

payment  or  delivery  of,  1298,  et  seq.     See  Payment  of  Legacies. 
quaere,  whether  executor  has  right  of  retainer  or  set-off  against,  for  del  >t 

due  from  legatee,  1175. 
executor's  liabilitv  to  exonerate,   1303,   n.   (i),  1584,   1646—1649.     Cf. 

1625—1629. 
ademption  of,  1184,  et  seq.     See  Ademption. 
action  at  law  lies  for,  after  assent,  1829. 

STAMPS.     See  Estate  Duty,  Legacy  Duty,  Probate  Duty.  Succession.  Duty. 

"STATEMENT  OF  CLAIM."     See  Remedies. 

opinion  of  Court  may  be  obtained  on,  under  Trustee  Relief  Acts,  1824. 

STATUTE, 

penal,  action  upon,  does  not  survive  against  executor,  1601. 
of  limitations.     See  Limitations. 

STATUTE  MERCHANT, 

estate  by,  goes  to  executor,  597. 
liability  of  executor  upon,  1594,  1614. 
description  of,  866. 
now  obsolete,  866. 

its  rank  as  to  payment  by  executor,  865,  S68. 

void  for  want  of  formalities,  ranks  as  a  bond,  868. 
joint  and  several  statute,  868. 

for  the  payment  of  money  at  a  future  day,  868,  871. 
on  a  contingency,  868. 
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STATUTE  STAPLE, 

estate  by,  goes  to  executor,  597. 
liability  of  executor  upon,  1594,  1614. 
description  of,  866. 

now  obsolete,  866. 

its  rank  as  to  payment  by  executor,  865,  868.    See  Statute  Merchant. 
recognizance  in  nature  of,  867 

STATUTES.     See  Statute  Index. 

STAY  OF  EXECUTION, 

wheu  it  may  be  granted,  1798 

STAY  OF  PROCEEDINGS, 

after  commencement  of  administration  action,    1908—1910.     See  Ad- 
ministration Action. 
defendant  uot  entitled  to,  till  plaintiffs  give  security  for  costs  where  one 
^  abroad  and  the  other  insolvent,  1797,  n.  (c.) 
Court  will  order,  where  executor  sues  without  obtaining  probate,  1780. 

STEPMOTHER 

has  no  claim  under  Statute  of  Distributions,  1380. 

STIRPES,  PER.     See  Per  Capita. 

"STOCK  IN  FOREIGN  FUNDS," 

what  passes  by  bequest  of,  1055,  n.  (>•). 

STOCK  IX  PUBLIC  FUNDS.     See  Shares,  Railway  Debentures. 
personal  estate,  721. 

transfer  of,  how  to  be  made  by  executors,  721,  722. 
bank  not  bound  to  transfer  till  probate  registered,  722. 

may  require  all  executors  to  join  in  transfer, '722,  819. 
the  stock  does  not  vest  in  the  devisee  until  the  executor  assents,  721,  1227 
laches  by  neglect  to  invest  legacies  directed  to  be  laid  out  in  stock  'l255  " 
what  amounts  to  a  specific  legacy  of,  1023,  et  scq. 
what  passes  by  bequest  of,  1055,  ct  srq. 
rights  of  executors  with  respect  to,  721,  1227. 

transfer  at  the  bank  into  their  names,  1227. 
where  administrator  durante  absentia  party  to  a  suit,  may  be  transferred 

into  name  of  Paymaster  General  to  abide  order  of  Court,  436. 
executor  returning  to  be  made  party  to  such  suit,  436. 
dividends  of.     See  Dividends. 

not  apportionable  at  common  law,  728. 

now  apportionable  by  Apportionment  Act,  729. 
loss  of  assets  by  fall  of,  1709.     See  Investments. 

when  executor  liable  for,  1709,  1710. 
bonus  on  Uank  stock, 

passes  to  legatee  of  capital,  1302. 
standing  in  name  of  lunatic  executor,  &c,  how  transferred.  13  k  14  Virt 
c.  60.. .1888,  1889. 

executor  abroad,  &c,  1889. 
East  India,  what  authorized  for  trustee  investments,  1711. 

STOCK  IN  TRADE, 

what  passes  by  description  of,  1051,  n.  (b). 

STOCK  OF  RAILWAY  COMPANY, 

one  of  two  executors  cannot  transfer,  819,  n.  (5). 

what  words  will  pass  it,  1056.     See  1187,  n.  (x). 
gift  of  when  specific,  1023,  et  scq. 

STOCK  OX  FARM, 

what  passes  by  description  of,  627,  628,  ibid.,  n.  (0),  1051,  ibid.,  n.  (b) 
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STOCKBROKER, 

liability  of  executor  for  default  of,  1719—1726. 

STOP  ORDER, 

not  obtainable,  if  probate  stamp  insufficient,  539,  n.  (o). 

STREAM.     See  Watercourse,  Action,  Remedies,  Tort. 

action  for  obstructing,  &s.,  700,  1600,  1607,  1608,  n.  (p). 

STRICT  SETTLEMENT,  938.     See  Settlement. 

SUB-LESSEE, 

executor  of,  suing 'for  rent  accrued  since  testator's  death  must  allege 
quantum  of  testator's  estate,  725. 

SUBPOENA, 

may  be  issued  by  Registrar  of  Probate  Division  for  production  of  testa- 
mentary papers,  260. 
no  action  lies  against  executor  of  man  neglecting  to  appear  on,  1601. 

SUBSTITUTED  CODICIL, 

revocation  of  prior  codicil  by,  145. 

SUBSTITUTED  EXECUTOR, 
appointment  of,  ]  96. 
in  what  cases  he  may  be  admitted  to  the  office,  197. 

SUBSTITUTED  LEGACIES, 

doctrine  of,  1155,  et  scq.     See  Cumulative  Legacies. 
subject  generally  to  incidents  of  original  gift,  1162,  1511. 

SUBSTITUTED  LEGATEE, 

for  legatee  dying  before  the  legacy  becomes  vested,  972,  977 — 979,  1001, 
ct  seq.,  1075 — 1078,  1254.     See  Lapsed  Legacies. 

SUCCESSION  DUTY,  1445,  ct  scq.     See  Legacy  Duty. 

16  &  17  Vict.  c.  51  (Succession  Duty  Act),  1445,  ct  scq. 
interpretation  of  terms.  1445,  1446. 

what  dispositions,  &c,  shall  confer  successions,  1447 — 1452. 
duties  on  successions,  1453 — 1456. 

on  transmitted  successions,  1455,  ibid.,  n.  (i). 

payable  in  respect  of  transferred  interests,  1456. 
what  are  such  interests,  1456,  1457,  n.  (k). 

on  successions  subject  to  charitable  trusts,  &c,  1457. 

payable  by  corporations,  kc,  taking  real  estate,  1463. 

when  to  be  paid,  1460. 

paid  by  mistake,  returned,  1467. 

a  first  charge  on  property,  1470. 

what  persons  accountable  for,  1471.     See  1446,  1506. 
provisions  for  life  policies  and  post  obit  bonds,  1458. 
exemptions,  1453,  n.  (e),  1459. 

leaseholds  not  chargeable  with  legacy  duty  as  personal  estate,  1459,  1460. 
legacies  payable  out  of  realty,  1440,  n.  (A-),  1443,  n.  {p). 
interest  of  a  succession  in  real  property  to  be  considered  as  an  annuity, 

1460. 
how  annuity  to  be  valued,  1465. 
how  personalty  to  be  assessed,  1465. 
properties  may  be  separately  assessed,  1471. 
rules  for  valuing  land,  &c,  1462. 
deductions  allowed,  1462,  ibid.,  n.  (u). 
rule  as  to  advowsons,  1462. 

as  to  property  subject  to  beneficial  leases,  1463. 

as  to  manors,  mines,  &c,  1463. 
real  property  directed  to  be  sold  charged  as  personaltv,  1464. 
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SUCCESSION  DUTY— continued. 

personalty  to  be  invested  in  real  property  how  to  lie  charged,  1464,  1465. 
allowance  for  fines,  &c.,  paid  by  successor,  1464. 

to  donee  of  general  power  of  appointment,  1466. 

for  incumbrances,  1466. 

in  respect  of  relinquished  property,  1468. 
no  allowance  in  respect  of  contingent  incumbrances,  unless  they  take 

effect,  1467. 
gifts  free  of  duty,  1506,  et  seq. 
commissioners : 

duties  to  be  under  care  of,  1452. 

may  compound  duty,  1468. 

may  receive  duty  in  advance,  1468,  1469. 

may  commute  future  duties,  1469. 

notice  of  succession  to  be  given  to,  and  return  of  property  made, 
1472. 

penalty  on  not  giving  notice  to,  1473. 
on  not  paying  duty,  1473. 

accounting  party  must  verify  accounts  if  required  by,  1474. 

may  appeal  against  assessment  of,  1474,  1475. 

receipt  of,  a  protection  to  bond  fide  purchasers,  1475. 
court  in  suits  for  the  administration  of  property  to  provide  for  payment  of 

duty,  1475,  1476. 
summary  proceedings  for  account  and  payment,  1476. 
limitation  of  time  for  recovering  by  Crown,  1515. 
real  estate  when  discharged,  1515,  1516. 

SUGGESTION  by  executor,  &c.,  of  the  death  of  sole,  or  sole  surviving,  plain- 
tiff, under  C.  L.  P.  Act,  777.     See  Execution,  Judgment,  Revivor. 

SUICIDE.     See  Felo  dc  se. 

commission  of,  shortly  after  making  a  will  no  proof  of  insanity,  15. 

SUIT.     See  Remedies. 

SUMMONS.      See  Administration  Action,  Originating  Summons,  Remedies. 
new  trustee  can  be  appointed  and  vesting  order  made  on,  1890. 

SU  I'FdiSTITIOUS  USES, 

legacy  or  bequest  to,  void,  901 — 904. 

what  are,  901,  902. 

gifts  to  void  by  1  Edw.  VI.  c.  14,  vest  in  Crown  beneficially,  903. 

gifts  to  void  outside  the  statute  if  charitable  administered  cy  pres,  903. 

if  not  result  to  next  of  kin  or  residuary 
legatee,  904. 

SUPERVISOR.     See  Overseer. 

office  of,  distinguished  from  that  of  executor,  194. 

SUPPLYING  WORDS.     See  Construction. 

for  purposes  of  construction  of  a  will,  934 — 939. 

SURETY, 

liability  of  executor  of,  1660. 

in  joint  and  several  bond,  may  retain  out  of  his  principal's  estate,  if  his 

executor,  893. 
whether  a  joint  contract  can  be  considered  as  several,  in  favour  of  a 

surety,  1621,  1622. 
paying  a  joint  or  several  bond,  is  only  a  simple  contract  creditor  of  his 

principal,  893,  ibid.,  n.  (t). 
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SURETY— continued.  '.  .        . 

paying  debt  after  death  of  principal  can  pray  administration  as  creditor, 

381? 
to  administration  bond,  377,  n.  (/),  454,   et  scq.,   462,  n.  (k),  463.     Sec 
Administration,  bond. 

when  dispensed  with,  458,  n.  (q). 
justification  by,  460. 
whether  must  be  resident  in  England  when  administrator  abroad,   159, 

ibid.,  n.  (t). 
corporation  accepted  as,  463,  n.  (r). 

SURRENDER, 

of  a  term, 

one  of  several  executors  may  accept,  820,  n.  (z). 

SURVIVAL, 

of  cause  of  action,  774,  et  seq.,  1615.     See  Revivor,  Execution. 

SURVIVOl!, 

the  word  construed  "other,"  937,  1332—1334. 

"  not  survive  "  construed  "die  in  the  lifetime  of,"  937,  938. 

of  a  class,  gift  to,  979. 

SURVIVORSHIP.     See  Action,  Husband  ami  Wife. 
to  what  period  to  be  referred,  1329,  et  seq. 
as  to  residue, 

in  case  of  several  residuary  legatees,  1326. 
of  joint  tenants,  1326. 

of  tenants  in  common,  1327—1329.     See  1081. 
of  gift  as  to  a  class,  1080,  1334—1339. 
of  several  executors,  1339. 
as  to  a  legacy  to  several,  where  one  dies  before  the  testator,  1080 — 1083. 
as  to  accruing  shares,  1082. 
as  to  property  of  partners,  570,  ct  scq.,  733. 

and  other  joint  undertakings,  571. 
as  to  money  on  mortgage,  571. 
as  to  executorship,  821,  824,  et  scq.,  1144,  n.  (a). 

of  one  of  two  persons,  who  perish  by  shipwreck,  or  other  common  death, 
1072,  ibid.,  n.  (;>■).     See  also  351,  402,  742,  1136. 

SYNDICS.     Sec  Corporation. 

appointed  to  receive  administration,  when  corporation  aggregate  appointed 

executors,  184. 
grant  will  not  be  made  till  appointment  before  court,  184  (</). 


T. 
TAIL.     See  Estate  Tail. 

TAPESTRY,  passes  to  the  executor,  648.     See  Fixtures. 

TAXATION.     See  Costs,  Moderation,  Solicitor. 

TEAZLES, 

whether  they  are  emblements,  624,  n.  (p).     See  Emblements. 

TECHNICAL  WORDS; 

effect  of  use  of  in  a  will,  929,  930,  968,  n,  O). 

TEMPORARY  ADMINISTRATION.     See  Administration. 
grant  of,  415,  ct  scq.,  440,  et  scq. 
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TENANT.     See  Landlord  and  Tenant,  and  Rent. 

TENANT  BY  THE  CURTESY, 

right  of  executors  of  to  emblements,  631. 
in  a  case  of  election,  1307. 

TENANT  FOR  LIFE, 
I'xecutor  of, 

liability  for  neglect  to  renew  a  lease,  1657. 

his  right  to  rent,  727,  ct  seq.     See  Apportionment. 

to  damages  for  breaches  of  covenant  in  the  time  of  the  deceased, 
73-2. 
paying  compensation  under  Agricultural  Holdings  Act  entitled  to  charge 

on  holding  for  amount,  632. 
right  of  to  fixtures  against  remainderman,  653. 
of  personal  property,  remainder  over,  1038—1040,  1243,  et  seq. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds  from 
testator's  death,  1243—1245,  1316. 

difficulties  in  the  application  of  this  doctrine,  1243 — 1252. 
where  the  bequest  is  of  things  qucc  ipso  visa  conswmuntur,  1253. 
of  wasting  securities,  1246,  et  seq. 

of  leaseholds  sold  compulsorily  or  under  Settled  Estates  Act, 
1251,  n.  (o). 
where  expenditure   allowed   by  executor  for  preserving  property, 

1825. 
duty  of  executor  to  convert  the  property  into  authorized  securities, 
1246—1252,  1316.     See  1710—1716. 

Rule  in  Howe  v.  Lord  Dartmouth,  1038—1040,  1248. 

consequence  of  neglecting  to  do  so,  1715. 

will  not  be  ordered  to  bring  fund  into  court  in  administration 

action  unreasonably,  1257,  n.  (I). 
inventory  by  tenant  for  life,  1252. 

TENANT  FROM  YEAR  TO  YEAR, 

his  estate  goes  to  executors,  599. 

TENANT  IN  TAIL.     See  Estate  Tail. 

TENANT  PUR  AVTER  VIE,  601.     See  Estate  pur  aider  vie. 

TENANTS  IN  COMMON,     ton  Joint  Tenants. 
legacy  given  to, 

what  words  make  a  tenancy  in  common,  983,  n.  (I),  1327 — 1329. 
gift  to  two  or  more  as,  and  the  survivors  or  survivor  of  them,  1329, 

et  seq. 
effect  of  death  of  one  before  testator,  1080,  1081,  1326,  1327. 
effect  of  revocation  of  gift  to  one  of  several,  1080. 
construction  of  gift  to  heirs  as,  931,  932. 

TENOR.     See  Executor,  Appointment  of. 
executor  according  to  the,  189 — 192. 

TEEM  FOR  YEARS.     See  Lease,  Estate. 

trust,  limited  administration  for  assignment  of,  445. 
attendant  on  inheritance,  1543. 

TESTAMENT.     See  Will. 

definition  of  last  will  and  testament,  4. 

inofficious  testaments,  32. 

distinction  between  testamentum  and  ultima  voluntas,  4,  n.  (b). 


TONTINE, 

no  succession  between  subscribers  to,  within  Succession  Duty  Act,  1458, 
n.  (m). 

TORTS.      See    Action,    Estate,    quantity   in    action,     Remedies,    Executor, 
liability. 
in  testator's  time, 

action  for  when  it  lies  for  executor,  697,  ct  scq. 
lies  where  personal  estate  of  less  value,  698. 
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"  TESTAMENTARY  EXPENSES, " 

what  included  under,  851,  and  n.  (g). 

TESTATOR 

declarations  of,  when  admissible  in  evidence,  295.     See  Evidence. 
intention  of,  928.     See  Intention. 

THEN,  ,      ■ 

construction  of  word,  98/,  n.  [u). 

to  what  period  to  be  referred  in  a  bequest  to  persons  "  then  living 
1331,  n.  (k). 

TIMBER.     See  Trees. 

TIME, 

from  which  a  will  speaks, 

as  to  estate  comprised  in  it,  is  from  death  of  testator  unless  contrary 
intention  appears  by  will  (1  Vict.  c.  26,  s.  21),  4,  174,  et  scq.,  940, 
1023,  n.  (z),  1193,  1298,  ct  scq. 
what  will  amount  to  contrary  intention,  175,  n.  (t),  1301. 
construction  of  1  Vict.  c.  26,  s.  24... 179. 
when  a  will  is  to  be  proved,  264,  ct  scq.     See  Probate. 
when  executor  becomes  beneficially  entitled  to  estate  of  testator,  563 

566—569. 
when  executor  becomes  liable  for  testator's  debts,  1877. 
of  vesting  of  legacies,   1088,   ct  scq.     See   Class,    Construction,  Lapsed 

Legacies. 
of  vesting  of  estate  of  executor  or  administrator,  551 — 557.     Sec  Estate. 

TITHES, 

lease  of.  goes  to  executor,  599.     See  Estate,  quantity  m  possession. 
when  successor  entitled  to,  of  emblements,  630. 

apportionment  of  rent-charges  under  Tithes  Commutation  Act,  730,  731. 
debt  for  not  setting  out  tithes  lay  for  executor,  699,  700. 
not  against  him,  1607. 

but  he  was  liable  for  the  value,  1607. 
due  to  wife's  estate, 

when  they  went  to  husband's  executor,  742. 
when  executor  was  considered  in  possession  of,  557. 

TITLE, 

of  executor  derived  from  will,  243. 
but  authenticated  by  probate,  243,  1792,  ct  seq. 
executor  can  confer,  on  assignee  of  assets,  802,  ct  scq. 
when  executor  can  make  good,   to  real  estate,  573,  ct  seq.     See  Estate, 
quantity  in  possession. 

TOLLS, 

of  a  lighthouse,  lease  of,  held  a  chattel  real,  720,  n.  (/). 

not  liable  to  legacy  duty,  1489. 
whether  within  Mortmain  Acts,  809,  n.  (»). 

TOMBSTONE.     See  Monument. 
property  in,  635,  ibid.,  n.  (i). 
whether  an  allowable  funeral  expense,  839. 
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TORTS — continued. 

in  testator's  time — continued. 

action  for  when  it  lies  for  executor — continued. 
instances  of  such  cases,  698,  699. 
no  action  lies  generally  for  torts  to  person,  700. 
instances  of  such,  700. 
exceptions  introduced  by  Lord  Campbell's  Act,  703 — 707. 

by  Employers'  Liability  Act,  707,  70S. 
no  action  lies  for  breach  of  promise  of  marriage,  700,  710. 
action  for,  to  freehold  generally  does  not  lie,  700 — 702. 

exception  introduced  by  3  &  4  Will.  IV.  c.  42.. .702,  703      See 
703,  n.  (y). 
action  for,  to  chattels  real,  whether  it  lies,  702,  703,  n.  (.'•). 
in  executor's  time, 

action  for,  lies  for  executor,  760,  et  seq. 
whether  he  has  been  in  possession  or  not,  760,  761. 
may  sue  in  his  own  name  or  in  representative  character,  761. 
or  in  both,  767. 
in  testator's  time, 

against  executor,  1600,  etseq. 

lies  where  damage  to  personal  estate,  1602,  ibid.,  n.   (s),  1605, 

n.  (/),  1603,  n.  (p). 
does  not  lie  for  torts  to  estate  or  person  at  common  law,  1600. 
statutory  exceptions,  1601,  1007. 

actions  may  be  brought  against   executors  for  torts  to  realty 
committed  six    months    before    testator's   death    within   six 
months  by  stat.  3  &  4  Will.  IV.  c.  42.. .1607,  et  seq. 
remedy  may  sometimes  be  had  in  another  form,  1602,  et  seq. 

TRADE, 

interest  on  legacy  where  assets  employed  in  by  executor.  1295. 

profits  of,  carried  on  by  executor,  shall  be  assets  in  all  cases,  1520,  1741, 

ft  sn/. 

how  profits  of  a  business  are  to  be  estimated,  174  1 — 1748. 
executors  have  no  authority  to  carry  on  the  trade  of  the  testator,  16S2. 
what  is  meant  by  this  doctrine,  1689,  1690,  1815,  1900. 
difference  between  executor  and  administrator,  1816. 
where  testator  authorizes,  1684,  etseq.,  1900,  1901. 
liability  of  executor  continuing,  1682—1689,  1815,  1816,  1900. 
liability  of  testator's  estate,  1684,  etseq.,  1816,  1901. 
rights  of  creditors  of  executor  and  testator  infer  sc,  561,  n.  (o), 

1682,  n.  (hi),  1683,  n.  (o),  1684— 16S7,  1900—190.;. 
proper  procedure  for  creditor  of  testator,  1687,  1900. 
procedure  for  creditor  of  executor,  1900,  1901. 
executor's  right  of  indemnity,  1901. 
whether  creditors  of  executor  or  of  testator  entitled  to  conduct 

proceedings,  1902. 
sale  of  testator's  business  to  a  company,  1825,  1826. 
covenant  not  to  exercise, 

personal  to  testator,  1597. 

fixtures  used  in,  to  whom  they  belong,  645,  et  see/.     See  Fixtures. 

TRADE  MARK, 

action  to  restrain  infringement  of,  lies  for  executor,  699,  1799. 
also  for  slander  of,  699. 

TRADE  UNION, 

when  representation  not  necessary  to  member  of,  392. 

TRAITOR.     See  Will,  who  is  capable  of  making. 
formerly  incapable  of  making  a  will,  59,  60. 
unless  pardoned,  60. 
may  be  an  executor,  186. 
might  make  a  will  as  executor,  60. 
W.E. — VOL.    II.  4    I 
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TRANSFER,  .  . 

of  actions  against  executor  to  Chancery  Division  after  an  administration 

order,  1778,  n.  (y). 
of  administration  actions  to  Bankruptcy,  1912. 
of  actions  from  the  County  Court  to  the  Chancery  Division,  1955. 
of  actions  from  the  Chancery  Division  to  the  County  Court,  1955. 
of  actions  from  one  County  Court  to  another,  1957. 

TRANSMISSION", 

of  executorship,  204,  et  seq.     See  Executor  of  Executor. 

TRAVERSE, 

of  inquisition  after  certiorari  by  executor,  781,  ibid.,  n.  (a). 

TREASURY  SOLICITOR, 
a  corporation  sole,  371. 

administration  granted  to  where  crown  entitled  to  personal  estate  of  in- 
testate, 371. 
administration  bond  not  given  by  but  liable  as  if  it  were,  454,  n.  (b). 

TREES, 

when  they  pass  to  the  executor,  and  when  to  the  heir,  620 — 622,   622, 

n.  (e). 
action  for  cutting,  does  not  lie  for  executor,  700. 

when  trespass  dc  bonis  asportatis  may  be  maintained,  700,  701. 
does  not  survive  against  executor,  1606. 

he  is  liable  in  an   action  for  the  value  arising  from  the  sale, 
1606. 

TRESPASS.     See  Torts. 
action  of, 

did  not  Me  for  executor,  &c,  at  common  law,  697.     See  Action. 
stat.  4  Edw.  III.,  697. 

lies  now  whenever  the  personal  estate  has  been  injured  by  a 

trespass,  698,  699. 
does  not  lie  at  common  law,  for  trespasses  to  the  freehold  or 
person  of  testator,  700. 
stat.  3  &  4  Wm.  IV.  c.  42. ..702. 
when  it  lies,  dc  bonis  asportatis,  for  corn,  grass,  trees,  &c, 

cut  and  carried  away,  700,  701. 
whether  it  lies  for  torts  to  chattels  real,  702. 
for  torts  in  the  time  of  the  executor,  760,  761. 
does  not  survive  at  common  law,  against  executor,  1600,  1603. 
for  mesne  profits,  1603,  1604.     See  Mesne  Profits. 
amendment  of  law  by  stat.  3  &  4  Wm.  IV.  c.  42. ..1607,  ct  seq. 

TRIAL, 

motion  for  new,  cannot  be  made  by  executor  before  probate,  779. 

TRINITY, 

persons  denying,  formerly  disabled  from  being  executors,  188,  n.  (c). 


TROVER, 

lies  for  executor,  upon  conversion  in  time  of  testator,  69S. 

lies  for  executor  or  administrator  of  undischarged  bankrupt  against  all 

but  assignee,  556,  573. 
by  executor,  where  goods  are  converted  after  testator's  death,  761. 
how  executor  may  declare,  761.     See  767. 
against  legatee,  for  taking  legacy  without  assent,  1227. 
does  not  survive  against  executor,  1600. 

but  he  may  be  sued  on  a  conversion  in  his  own  time,  1602. 
i.  when  money  had  and  received  will  lie,  1602. 
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TRUST.     See  Trustees. 

when  created  by  precatory  words,  97.  n.  (m). 

undisclosed  trusts  when  court  will  enforce,  330,  ibid.,  n.  (a),  1350,  1351. 
parol  evidence  as  to,  331,  n.  (a),  1350,  1351. 
whether  enforceable  where  cestui  que  trust  witness  to  will,  1351. 
breaches  of, 

debts  by  simple  contract,  1897. 
liability  of  executor  of  trustee  for,  1613. 
what  acts  amount  to,  1690,  et  seq.     See  T)  -vastavit. 
property  held  by  deceased  as  trustee  not  liable   to  probate  duty,    534, 

et  seq.,  541. 
arising  from  office  of  executor, 

cognizance  of  courts  of  equity  of,  243,  1876. 

liability  of  executor  for  breaches  of,  1691,  et  seq. 
for   sale,    573,   et  seq.,   802,  et  seq.     See  Estate,  quantity  in  jwsscssion  ; 
Executor,  power  of. 

difference  between  it  and  a  power  of  sale,  574. 
legacy  in  does  not  lapse  by  death  of  trustee  in  testator's  life,  1086. 
securities,  1705,  n.  {a),  1710 — 1714.     See  Investments. 

TRUSTEES.     See  Limitations,  Statute  of,  Trust. 

distinction  between,  and  executors,  1691,  ibid.,  n.  (j). 
property  bequeathed  to  executors  as  trustees, 

taking  probate  is  an  acceptance  of  the  particular  trusts,  1153,  1691. 
revocation   of  appointment  as  executors,  no  revocation  of  that  as 
trustees,  1691,  n.  (j). 
when  legatee  or  executor  declared  trustee  for  other  persons,   467 — 473, 

990,  991,  1002—1007. 
vendor  m-  vendee  of  land  held  a  trustee,  581.     See  Conversion. 
estates  of  inheritance  vested  in  testator  as  sole  trustee  pass  to  his  personal 

representative,  15  13. 
infant  trustees,  order  of  the  Court  of  Chancery  in  respect  of  the  estates  of, 

13  A:  14  Vict.  c.  60,  and  15  &  16  Vict.  c.  55. ..1888,  1889. 
lord  chancellor  may  make  vesting  and  other  orders  respecting  lands  or 
stock  of  lunatic  trustees,  1887,  1888. 

out  <>f  the  jurisdiction  of  the  court,  or  uncertain  whether  living  or 
dead,  or  refusing  to  transfer  stock,  &c,  1889, 
Act   for  relief  of  (10  &  11  Vict.  c.  96,  and  12  &  13  Vict.  c.    74),   1817  — 
1821. 

payment  of  money  into  court  under,  1817. 
funds  under  500/.,  1818. 
foreign  bonds,  1819. 
charity  funds.  1819. 
procedure  Tinder,  1819. 
investment  of  funds  paid  in,  1820. 
application  for  payment  out,  1820. 
costs  how  paid,  1820,  1821. 

trustees  should  not  pay  in  money  unnecessarily,  1821. 
22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Act),  application  under,  to  court 
as  to  management  of  trust  property,  1823,  1824. 
methods  of  procedure  under  this  act,  1824,  1825. 
expenditure  authorized  out  of  capital  for  preserving  property,  1825 
sale  of  testator's  business  to  a  company,  1825. 
summons  proper  procedure  for  appointing  new  trustee,  1890. 

TURKEY.     See  Domidl. 

will  of  British  subject  domiciled  in,  304. 


TURNPIKE  BONDS, 

whether  real  securities,  1719,  n.   (I). 

whether  they  ought  to  be  converted,  1  039,  n.  (a) 

whether  within  Mortmain  Acts,  908. 
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U. 

UNATTESTED  PAPER.     See  Incorporation. 
incorporation  of  with  will,  86,  et  scq. 

UNCERTAINTY, 

inconsistent  wills  of  same  date  void  for,  144. 
legacy  for  "next  of  kin,  or  heir-at-law,"  void  for,  970. 
gift  of  "  handsome  gratuity"  to  executor,  void  ior,  1153. 
appointment  of  executor,  void  for,  198. 

UNCLE, 

his  degree  as  next  of  kin,  1382. 

grandfather  preferred  to  him,  360,  1382. 
great  grandfather  shall  share  with  him  in  distribution,  1382- 
so  shall  nephews  and  nieces,  1382. 

UNDUE  INFLUENCE.     See  Will,  Influence, 

UNIVERSITIES, 

exception  in  the  Statute  of  Mortmain  in  favour  of,  906.  921,  927. 

"UNMAKRIED," 

what  is  meant  by,  in  a  legacy,  952,  1143. 

UNSOUND  MIND, 

person  of.     See  Lunatic. 

USE  AND  HIRE, 

of  horse,  which  has  been   taken   by   testator,  action   lies    against    his 
executor  for,  1603. 

USE  AND  OCCUPATION, 
action  for, 

lies  against  executor,  who  has  had  the  mesne  profits  up  to  the  day  of 
the  demise  in  ejectment,  1604. 
but  not  after,  1604. 

relief  in  equity,  1604. 
executor  is  personally  liable  in,  1637,  n.  (a),  1665. 
executors   chargeable  with  rent  for,    when   one    occupies    testator's 
buildings,  807,  n.  (d). 

UTENSILS, 

what  passes  by  description  of,  in  a  will,  1051. 


V. 
VENDOR  AND  PURCHASER, 

property  contracted  for  by  testator  will  pass  by  description  of  it  as  his 

actual  property,  1070 
conversion  in  equity  of  the  estate  contracted  for,  581,  5S2,  1643,  164  4. 
liability  of  executor  of  vendee  to  complete  the  purchase,  1643. 
when  executor  proper  person  to  convey  estate  contracted  to  be  sold,  1645, 

1646 
marshalling  assets,  with  respect  to  vendor's  lien,  15S6.     See  1574. 

VENUE.     See  County  Court,  Transfer. 
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VESTED  LEGACIES, 

doctrine  of,  1071,  et  seq.,  1086,  et  seq.     See  Lapsed  Legacies. 

rules  for  determining  whether  vested  or  contingent,  1088,  et  seq. 

divesting  of  vested  shares,  948,  949 

vested  or  contingent  devises,  1112,  n.  (?/). 

when  •'  vested  "  means  vested  in  possession  or  "payable,"  937,  1122. 

when  "indefeasible,"  937,  n.  (s),  n.  ('/),  1122. 

VESTING, 

order  may  be  obtained  on  summons,  1800. 

time  of.     See  (.'/ass,  Const  met  !mi,  Jiist  rUmtion,  Lapsed  Legacies. 

of  property  of  deceased   in  executor   or   administrator,   551 — 557.     See 

Estate. 
difference  between  chattels  real  and  personal,  557. 
Court  leans  in  favour  of  early  vesting,  941,  n.  («),  1331,  n.  (&). 

VILLEIN, 

was  capable  of  being  executor,  186,  n.  (v). 
I'm-  years  was  a  chattel  real,  592,  n.  (c). 

VOID  AND  VOIDABLE, 

grant-.,  distinction  between  where  probate  or  administration  revoked,  501, 
'/  .•"  q. 

VOLUNTARY  CONTRACT, 

executor  not  bound  to  complete,  1658. 
bond  nr  covenant  postponed  to  debts,  869. 

but  must  be  paid  before  legacies.  869,  1202. 

VOLUNTARY  SETTLEMENT, 

property  passing  under  when  liable  to  probate  duty,  519,  1444,  n.  (q). 


W. 
WAGEE  OF  LAW, 
abolished,  1828. 

WAGES, 

debt   dm-  tn  servants,  clerks,   or  workmen,  whether  entitled  to  priority, 
875,  ibid.,  n.  (p). 

how  far  extinguished  by  legacy,  1164,  ibid.,  n.  (z). 

WAIVER, 

of  lease  by  executor,  600,  1634,  et  seq.     See  Ilent. 

WARRANT  OF  ATTORNEY, 

when  executor  may  enter  up  judgment  on,  781,  782. 
when  judgment  may  be  entered  against  a  testator  on,  1S73. 

WASTE, 

by  executor  in  killing  game,  &c,  620. 

action  for,  does  not  survive  to  executor  at  common  law,  700,  n.  (i).     See 
Tort. 
nor  against  him,  1605. 

but  an  action  lies  for  the  benefit  arising  from  the  sale  of  trees 
cut,  701,  1606. 

or  ore  dug,  1606.     See  1602,  n.  (s). 

so  a  suit  for  equitable  waste,  1607. 
by  limited  owner,  622,  nn.  (d)  and  (e).     See  1605,  n.  (/). 
whether  tenant  for  life  liable  for  permissive,  1605,  n.  (/). 
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WASTING  SECURITIES, 

conversion  of,  1246,  et  seq.     See  Conversion. 

WATERCOURSE, 

action  for  diverting,  does  not  survive  to  executor  at  common  law,  ,00.. 

nor  against  him,  1600. 
exceptions  introduced  by  3  &  4  Will.  IV.  c.  42... 702,  1607. 
so  of  an  action  for  polluting,  1608,  n.  {p). 

WATERWORKS, 

shares  of,  whether  realty  or  personalty,  720. 

WEAKNESS, 

of  understanding, 

what  is  sufficient  to  be  a  ground  of  incapacity,  33,  34. 

WEST  INDIES.     See  Colonics. 

commission  allowed  to  executors  in,  1766, 1767. 

WIDOW.     See  Husband  and  Wife. 

her  common  law  right  to  a  third  of  her  husband's  goods,  2. 
republication  of  will  by,  49. 

will  made  by,  during  coverture,  revoked  by  her  surviving,  47,  n.  (t),  58.. 
164,  n.  (e). 

unless  made  under  a  power,  59. 

or  as  executrix,  47. 
her  right  to  administration,   346,  et  seq.     Sec  Administration,  grant  of 

letters. 
her  right  to  her  chattels  real  after  her  husband's  death,  60S,  et  seq. 

choses  in  action,  737,  et  seq. 

separate  property,  659,  et  seq. 

paraphernalia,  673,  et  seq.,  1592. 
legacy  to, 

in  restraint  of  marriage,  1140,  et  seq. 

in  lieu  of  dower,  considered  as  a  purchase,  1218. 

does  not  carry  interest  from  testator's  death,  1288. 

a  married  woman  by  the  description  of  "  widow,"  1016. 
her  right  to  dower,  1309. 

how  affected  by  Dower  Act,  1309,  1310. 

questions  of  election  in  effect  abolished  by,  1309. 
her  right  to  dower  not  affected  by  3  &  4  Will.  IV.  c.  101.  ..1560,  n.  (o). 
her  rights  under  the  Statute  of  Distributions,  1359,  et  seq.    See  Distribu- 
tion.    See  p.  983,  n.  (e). 

a  child  shall  not  bring  in  his  advancement  for  her  benefit,  1371. 

WIDOWER.     See  Administration,  Husband  and  Wife. 

legacy  to  may  be  on  condition  restraining  remarriage,  1141,  n.  (</). 

WIFE.     See  Husband  and  Wife. 
capable  of  being  legatee,  1057. 

berpiest  to,  whether  it  extends  to  after-taken  wife,  960,  961.     See  1015. 
to  divorced  wife,  962. 
not  being  a  lawful  wife,  1015. 
not  entitled  under  gift  to  relations,  9S2. 

nor  to  next  of  kin,  983. 
who  entitled  under  gift  to  her  next  of  kin  as  if  she  had  died  unmarried, 
983,  n.  (c). 

WILD'S  CASE, 

rule  in,  946,  967,  n.  (</). 
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WILFUL  DEFAULT, 

accounts  ordered  on  footing  of,  1771,  1891,  et  seq.     Sec  Remedies. 
executor  must  be  charged  with,  to  be  liable  on  a.  devastavit,  170.".     See 
1535,  n.  (p). 

WILL, 

mutual,  8,  107,  160.     See  Mutual  Wills. 
duplicate,  132,  133,  261.     See  Duplicate  Wills. 
contingent,  156.     See  Contingent,  Wills, 
nuncupative,  103,  et  seq.     See  Nuncupative  Wills. 
made  in  jest,  95,  n.  (d). 

of  seaman  or  marine,  332,  et  seq.     See  Seaman. 
of  soldier,  104,  332.     See  Soldiers. 

may   be  deposited  during  lifetime  of  testator  under  control   of  court, 
264. 

OF    PERSONAL   PROPERTY, 

power  of  making,  has  existed  from  earliest  period.  1. 
including  terms  for  years,  1. 
not  at  common  law  of  the  whole,  unless  testator  died  without 

either  wife  or  issue,  1,  2. 
writ  de  raiionabili  parte  bonorum  for  wife  and  children,  2. 

query,    whether   this   was   the   general  law   or   a   custom 
only,  2. 
the  law  now  altered,  as  a  man  may  bequeath  the  whole,  2,  3. 
termed  testamentum,  4,  n.  (b). 

definition  of  last  will  and  testament,  4. 

operates  on  property  acquired  since  the  date  of  will,  4.     See 

175,  et  seq.,  940,  1193. 
distinction  between  will  of  personal  property  and  will  of  lands  in 
this  respect  before  Wills  Act,  4. 
in  strictness  cannot  exist  without  the  appointment  of  an  executor,  5. 

distinction  between,  in  this  respect,  and  a  codicil,  5. 
the  bare  nomination  of  executor  will  make  it  a  will,  182.     See  Will 

of  Land,  infra. 
nerd  not  originate  with  testator  if  he  understand  and  adopt  one  pro- 
posed to  him,  39,  n.  (u). 
its  nature, 

different  from  a  deed,  though  it  be  sealed,  8. 
in  all  cases  a  revocable  instrument,  8. 
cannot  be  joint  or  mutual,  8. 

whether  such  a  will  can  be  enforced  in  equity  as  a  compact, 
107—109. 

WHO    IS  CAPABLE   OF   MAKING,  9,  et  seq. 
aliens,  9. 

the  king  or  queen,  10,  11. 
persons  incapable  from  want  of  discretion,  12,  et  seq. 
infants,  12.     See  Infant. 
idiots,  12. 

who  are  considered  so,  12. 

will  made  by,  void,  though  properly  made,  12. 

deaf  and  dumb,  12. 

deaf,  but  not  dumb,  13. 
dumb,  but  not  deaf,  13. 
blind  persons,  13. 

what  formalities  necessary,  13,  14,  289. 
persons  who  cannot  read,  14,  289. 
lunatics,  14,  ct  seq.     See  Lunatic. 
persons  who  have  outlived  their  understanding,  32. 
incapacity  from  old  age,  33. 
persons  in  extremis,  34. 
persons  of  weak  understanding,  33. 
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"WILL — continued. 

OF   PERSONAL   PROPERTY — continued. 

WHO    IS   CAPABLE   OF   MAKING — continued. 

persons  incapable  from  want  of  discretion — continued. 
persons  drunk,  35. 

habitual  drunkards,  35. 
part    of    a    will    established,    and   part   not,    in   cases    of 

incapacity  before  Wills  Act,  36. 
a  will    established,    though   attesting   witnesses   speak   to 

incapacity,  31,  91,  287. 

inofficious  testaments,  32. 

•persons  incapable  from  want  of  liberty  or  free  will,  36,  ct  sea. 

will  obtained  by  force,  37. 

will  obtained  by  fear,  37. 

what  is  the  sort  of  fear  to  annul,  37. 
will  obtained  by  fraud,  37. 

what  is  the  sort  of  fraud  to  annul,  38. 
cannot   be   set  aside  in  equity,  38,  468.     See  Probate, 
revocation. 
will  obtained  by  Importunity,  38. 

the  legal  acceptation  of  the  word,  39. 
made  by  interrogatories,  good,  but  difficult  to  prove, 
39. 
will  obtained  by  influence,  39—44,  53,  99,  288,  468,  n.  i>  . 
what  sort  of  influence  will  invalidate,  40,  102. 
may  be  good  as  to  sonic  parts,  and  bad  as  to  others,  41. 
will  of  seamen,  44,  332,  338.     See  Seamen. 

made  on  same  instrument  with  a  warrant  of  attorney, 
bad,  44,  333. 

or  on  a  different  instrument,  45. 
made  as  security  for  debt,  void,  45. 

but  a  will  made  in  favour  of  his  creditor  may  be 
good,  45. 
will  of  feme  covert,  46 — 59.     See  Husband  mid  Wife, 
persons  incapable  from  criminal  conduct,  59. 

traitors  and  felons,  59,  60.     See  Traitor,  Felon. 

outlaws,  61.     See  Outlaw. 

persons  excommunicate,  61. 

persons  guilty  of  crimes  short  of  felony,  61. 

FORM    AND   MANNER   OF   MAKING,  62,  et  SCq. 

ditlerence  between  formalities  before  and  since  stat.  1  Vict.  c.  26.. .62. 
presumption  as  to  whether  a  will  without  date  was  made  belcre 
or  since  the  Act  came  into  operation,  63,  64. 
writing, 

must  be  in,  63. 

only  formality  necessary  before  1  Vict.  c.  26... 62. 
signature,  64 — 73. 

before  Wills  Act,  64,  n.  (k). 

necessary  in  case  of  wills  under  "Wills  Act,  64. 

how  to  be  made  under  Wills  Act,  64—73. 

must  be  made  at  the  foot  or  end  thereof  by  the  testator,  6  4 
or  by  some  person  in  his  presence,  64 
what  is  sufficient  signature  by  such  person,  65,  72. 
when  signature  valid  as  being  at  the  foot  or  end,  66—71. 
when  signature  in  testimonmm  clause,  69,  n.  {y). 
by  mark  sufficient,  64,  65. 

signature  under  assumed  name  held  sufficient,  66. 
sealing  not  sufficient,  66. 

whether  mere  acknowledgment  of  a  signature  suffices,  72. 
where  will  consists  of  several  sheets,  67,  n.  (u),  72. 

of  several  clauses  written  at  several  times,  73. 
blank  spaces  in  body  of,  unobjectionable,  72. 
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"Wl  LL  —  continued. 

OF   PERSONAL   PROPERTY — continued. 

FORM   AND   MANNER  OF   MAKING — Continued. 

attestation,  73—93. 

in  case  of  wills  of  personalty  made  before  1st  Jan.,  1838. ..73, 

n.  (m). 
to  wills  made  on  or  after  1  Jan.  1S38...73 

what   is  a  sufficient  acknowledgment    of  signature  of 

testator  to  the  witnesses,  73 — 78. 
how  and  when  the  witnesses  must  attest,  78,  79. 

must  attest  after  testator  has  signed  or  acknow- 
ledged, 7(5. 
both  witnesses  must  be  present,  79. 
witnesses  must  attest  in  presence  of  testatoi  though 
not  of  each  other,  79. 
what  is  the  presence  of  a  testator,  80.  81. 
form  of,  not  necessary  but  desirable,  81. 
by  marksmen  sufficient,  82. 
n  m.hlc,  initials  sufficient,  82,  n.  (m). 
with  a  guided  hand  sufficient,  82. 

but  not  by  seal,  83. 
acknowledgment  of  signature  by  witness  not  sufficient, 

83. 
must  be  cither  name  of  witness  or  mark  intended  to 

represent  it,  83. 
in  what  part  of  the  will  the  Avitnesses  must  subscribe, 

34,  85. 
effect  of  evidence  of  attesting  witnesses  as  to  the  circum- 
stances of  attestation,  91  —  93. 
application    of  maxim  omnia  2><'<'r*ii-"il'<l/"<'   file   CSS( 

acta,  91 
witnesses'   names  must  be   subscribed  for  purpose  of 

attesting  testator's  signature,  93. 
unattested  papers  referred  to  by  will,  86 — 89 
a  will  cannot  create  a  power  of  disposition  bj-  a  future 

unattested  paper,  89. 
of  will  written  on  several  sheets,  85. 
casual  omissions,  &c,  in 

whether  they  may  be  supplied  in  the  probate,  291,  293. 
form,  93—97. 

testamentary  form  not  necessary,  93,  94. 

deed  p>>!l  or  an  indenture  may  operate  as,  94,  n.  (b). 
tin-  supposed  exercise  of  a  power  may  operate  as  a 
mere  will,  94. 
document  in  form  of  will  if  expressed  not  to  be  meant 

as  such  will  not  operate  as  will.  96. 
testator  need  not  intend  a  testamentary  act,  94 
testator  in  a  subsequent  paper,  &c,  saying  he  has  be- 
queathed, 96. 

but  the  instrument  must  depend  on  the  death  of 
testator  for  consummation,  96. 
there  must  be  animus  testandi,  95,  n.  (</). 
onus  of  proof  of  animus  testandi,  96. 
will  made  in  jest,  95,  n.  (</). 
several  instruments  of  different  natures,  may  constitute  a 

will,  97. 
and  probate  may  be  granted  to  all  the  executors  mentioned 
in  the  several  instruments,  97,  n.  (/). 
language,  97 — 98. 

wishes  and  requests  sufficient,  97. 

o-eneral  doctrine  as  to  what  precatory  words  create  a 
trust,  97,  n.  (wi). 
will  made  by  interrogatories,  47. 
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language — cent  in  ued. 

may  be  hi  any  tongue,  98. 
how  foreign  language  to  be  regarded,  93. 
effect  of  translation  in  probate.  4r_'. 
materials,  93. 

will  written  in  pencil,  98. 

rules  as  to  alterations  in  pencil,  99. 
who  may  be  the  writer,  99,  et  scq.,  289,  290. 
legatee,  99—103. 

attorney  legatee,  99 — 103. 

true  doctrine  as  to  proof  of  wills  when  so  prepared, 
101—103,  288,  n.  (r). 

PUBLICATION  OF, 

none  requisite  under  the  Wills  Act,  63,  7-. 

CONTENTS  OF, 

knowledge  of,  by  testator  formerly  presumed  on  proof  of  sig 
ture,  288.     But  see  2S8,  n.  (r).     See  Fraud. 
revocation  of,  107,  et  seq. 

revocable  nature  of  a  will.  107. 

whether  mutual  wills  revocable,  107 — 109. 
covenant  not  to  revoke,  109. 
not  affected  by  subsequent  insanity  of  testator,  15.  n.    d  . 
where  legatee  has  bef-n  induced  by  will  to  render  services  to  the 

testator,  109,  n.  {%).     See  1 
dependent  relative  revocation,  126,  ft  sen..  155. 
enactments  in  1  Vict.  c.  26,  respecting,  11". 
of  a  second  will  revoking  an  earlier  will,  will  not  revive  the  first, 

153. 
1.  By  destruction,  burning,  tearing,  cancellation,  or  oblitera 
to  what  cases  the  stat.  1  Vict        -   .  ads,  112. 

every  act  done  to  a  will  after  Jan.  1.  1838,  must  1»-  in 
compliance  with  the  statute,  though  the  will  be  made 
before  that  date,  112. 
at  what  time  alterations  without  date  shall  be  presumed 

to  have  been  made,  112,  n.  (q),  113,  n.  (r  ,  114. 
declarations    of    testator    when    admissible    to    rebut 
presumption,  113,  n.  (r),  '- 
what  shall  amount  to,  if  done  before  the  1st  Jan.  1^3S,  114. 
what  shall   amount   to   if  done   after  that   date. 

114—120. 
cancellation  by  striking  through  with  a  pen  not 
sufficient,  115,  n.  <  w  . 
"  otherwise  destroying,"  meaning  of,  115. 
must  be  intention  and  actual  destruction,  115 — 12". 

symbolical  destruction  not  sufficient,  11"'.  n. 
effect  of  erasing  signature,  115,  n.  (y),  116.  n.  (::>,  117. 

118. 
inchoate  act  not  a  revocation,  11*. 
must  be  in  testator's  presence  and  by  his  direction. 

120. 
quccre,  whether  there  can  be  ratification  where  proper 
formalities  not  observed,  12",  n. 
partial  revocation, 

may  be  effected  by  mutilation,  121. 
intention  of  testator  governs  extent  of  operation.  121. 
evidence  of  intention  how  shewn,  121. 
when  effected  by  obliteration,  interlineation,  or  altera- 
tion must  be  executed  in  like  manner  as  will,  122. 
unless  obliteration  complete,  123. 
evidence  aliunde  not  admissible  in  such  case.  121 
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"W  ILL — continued. 

of  personal  PROPERTY—  continued. 
revocation  of — continued. 

1.  By  destruction,  burning,  tearing,  cancellation,  <fec. — continued. 
what  shall  amount  to,  if  done  after  1st  Jan.  1838 — continued. 
consequences  of  complete  obliteration  with  unattested 
substitution,  124. 

the  acts  prescribed  for  revocation  must  be  done 

"  a  in io  revocandi,  119,  n.  (k),  125. 
presumption  of  law  as  to  acts  of  cancellation  and 

obliteration,  126. 
doctrine   of  dependent   relative  revocations,  126,. 

et  seq.,  155. 
evidence  aliunde  admissible  in  such  case,  125. 
cancellation  under  mistake  of  law,  130. 
no  revocation  by  will  made  under  mistake  of  fact, 

131. 
when  the  second  gift  fails  by  incapacity  of  legatee-. 

131. 
when  distinction  of  will  is  of  codicil,  131. 
of  one  ot  duplicate  wills,  132. 
of  a  codicil,  is  so  of  an  interlineation  in  a  will  to- 
same  effect,  133,  134. 
proof  of  mutilation,  &c,  134. 

if  it  be  found  mutilated  in  testator's  custody,  the 
presumption  is  that  he  mutilated  it  animo  revo- 
candi, 134. 
so  if  it  cannot  be  found,  131. 
so  where  the  testator  has  the  custody  of  one  of 

two  duplicates,  135. 
a  will  unduly  cancelled  or  destroyed,  maybe  estab- 
lished, 135. 

so  if  cancelled  by  testator,  when  non  compos, 

36.  125,  n.  {I),  136,  32c. 
how  admitted  to  probate,  320. 
2    By  a  subsequent  testamentary  disposition,  137,  et  seq. 

last  will  operative  to  exclusion  of  prior  contrary  or  incon- 
sistent will,  137. 
prior  will  revoked  by  subsequent  non-appearing  will,  137. 
in  such  case  evidence  must  be  most  clear  of  existence  of 
second  will,  138. 

and  contents  of  lost  will  must  be  known,  142,  143. 
no  revocation  effected  unless  the  two  are  inconsistent,  138. 
or  unless  the  other  be  a  substantive  will,  but  quoere, 
139. 
effect  of  appointment  of  executors,  140. 
a  paper  disposing  of  the  estate,  without  making  an 
executor,  revokes  a  prior  will  though  appointing 
executors,  140. 
effect  of  express  revocatory  clause  in  subsequent  will,  141. 
codicil  revoking  bequests  but  not  appointment  of  executors 

does  not  revoke  will,  141,  n.  (u). 
not  affected  by  mere  fact  of  a  later  will  existing,  141. 

though  it  be  found  to  be  different  if  particulars   un- 
known, 141. 
a  later  will  of  which  nothing  was  known  but  that  it 

was  headed  "  last  will,"  rj0  revocation.  142,  143. 
nor  by  mere  use  of  words   "last  will,"   139,   n.    {q)r 

144. 
intention  of  testator,  sole  guide,  144. 
two  inconsistent  wills  of  the  same  date,  144. 

without  any  date,  144. 
two  inconsistent  clauses  in  a  will,  145. 
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"WILL — continued. 

OF  personal  property — continued. 
i: evocation  of — continued. 

2.  By  a  subsequent  testamentary  disposition— continued. 

revocation  of  prior  disposition,  by  a  subsequent  substitu ted 
one,  145. 

in   such  case  parol  evidence  admissible  as  to  testator's 

intention,  145. 
revocation  before  Wills  Act  by  unfinished  subsequent 
disposition,  146. 
not  affected  by  a  subsequent  disposition  made  under  a  mis- 
take of  fact,  146—150. 
before  Wills  Act  a  question  whether  on  the  revocation  of  a 

later  will,  a  former  uncancelled  will  is  revived,  152. 
intention  to  revoke  must  be  clear,  7,  n.  (7). 
whether  will  executing  a  power  revoked  by  subsequent  will, 

150,  152. 
scmblc  general  revocation  does  not  necessarily  revoke  such 
will   but   it   must  be  shown  that  it  is  unreasonable  it 
should,  152,  n.  (;>). 
a  codicil  referring  to  a  will  destroyed  by  testator  does  not 
revoke  a  later  will,  153. 

3.  By  express  revocation,  153. 

in  respect  of  wills  made  after  .Tan.  1.  1838,  must  lie  by 
another  will  or  codicil  or  writing  executed  like  a  will, 
110,  153. 

what  is  such  a  writing,  154,  n.  (2). 
law  as  to  wills  made  before  Jan.  1,  1S38...154,  n.  (//). 
intention  to  revoke  must  be  as  clear  as  the  devise,  7.  n.    7  , 

154,  155. 

subservient  to  another  disposition,  which  fails,  inoperative, 

155.  And  see  126,  ct  a  7. 

effect  of  general  revocatory  clause,  155. 

a  codicil  intending  to  revive  destroyed  will  does  not  neces- 
sarily revoke  an  intermediate  will,  155,  ISO. 

a  codicil  revoking  all  bequests  in  will  but  not  revoking 
appointment  of  executors  will  not  revoke  will,  7,  n.  («). 

recital  in  attestation  clause  will  not  revoke  codicil,  82, 
n.  (h). 

4.  By  republication  oj  prior  will,  156,  1  70. 

distinction  in  this  respect  between  wills  and  codicils,  171, 
and  see  166,  n.  (a). 

5.  By  marriage  or  other  presumptive  or  implied  revocation,  1  •">*;, 

et  scq. 
after  Jan.  1,  1838,  no  will  to  be  revoked  by  presumption  on 
ground  of  alteration  in  circumstances  (1  Vict.  c.  26),  156. 
161. 
contingent  will,  156 — 159.     And  see  Contingent  Will. 
not  affected  by  subsequent  insanity,  15,  n.  (d). 
case  of  mutual  wills,  160. 

after  Jan.  1,  1838  (1  Yict.  c.  26)  will  revoked  by  marriage 
of  testator  unless  made  in  exercise  of  poAver,  59,  160,  169, 
n.  (e).   _ 

marriage  of  man  domiciled  in  this  country  with  deceased 

wife's  sister  no  revocation,  160,  n.  (y). 
not  affected  by  testator's  marriage  before  the  statute, 

160. 
secus,  of  a  testatrix,  1 60. 

will  did  not  revive  by  her  surviving  him,  59. 
implied  revocation  by  ademption,  161. 

will  of  personalty  not  so  revoked,  if  executor  appointed 

161. 
seats  of  will  of  realty,  161. 
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WILL — continued. 
of  personal  property — continued. 

REPUBLICATION   OF, 

made  before  Jan.  1,  1838  (1  Vict.  c.  26),  163. 
how  it  might  be  republished,  163,  164. 

by  unattested  codicil,  or  other  writing,  161. 

was  not  dependent  on  codicil  being  annexed  to  or 
confirming  the  will,  164. 

annexation  important  evidence,  1*;.". 
codicil  referring  inaccurately  to  will  may  republish 

it,  167,  n.  (66). 
contingent  or  conditional  codicil,  may  republish  a 
will,  159,  168,  n.  (66). 

not  if  a  contrary  intention  appear  on  the  face 

of  it,  165. 
a  codicil  confirming  a  will  does  not  necessarily 
make  it  operate  as  if  made  at  the  date  of  the 
codicil,  165,  n.  (e). 
by  parol  acts  and  declarations,  163,  164. 
republication  of  an  obliterated  or  cancelled  will,  164. 
made  after  .Jan.  1,  1S3S  (1  Vict.  c.  26),  165—170. 

whether  term  republication  still  proper,  165,  n.  (£). 

how  cases  on  old  law  still  applicable,  105. 

methods  in  which  revoked  will  can  be  revived,  153,  166. 

destruction  of  revoking  instrument  not  sufficient,  167. 

when  a  codieil    reviving   revoked  will  will  revive  codicils 

thereto,  166,  n.  (a). 
intention  to  revive  and  what  is  intended  to  be  revived  must 
lie  gathered  from  codieil  itself  in  absence  of  latent  am- 
biguity, 167,  n.  (66),  168,  n.  (c),  169,  n.  (e). 
codicil  referring  inaccurately  to  will  may  republish  it,  167, 

n.  (66). 
where  codicil  refers  by  mistake  to  will.  167,  n.  (66). 
codicil  cannot  revive  where  will  entirely  destroyed  animo 
rt  vocandi,  167,  n.  (66). 

as  to  case  of  duplicate  wills  one  of  which  has  been 
destroyed,  l 69,  n.  (c). 
republication  now  unimportant  except  in  case  of  revoked 

wills,  169,  n.  [d). 
as  to  wills  made  before  and  republished  after  Jan.  1.  1838 
(1  Viet.  e.  36),  170. 
consequences  of  republication,  170 — 181. 

the  will  is  a  new  will  of  the  date  of  the  republication 
170. 

therefore  revokes  all  wills  prior  to  republication,  170. 
distinction  between  wills  and  codicils,  171. 
republication  of  will  republishes  codicils,  171. 
where  will  partly  and  afterwards  wholly  revoked 
republication  will  not  revive  part  first  revoked 
unless  contrary  intention  shown  (1  Vict.  c.  26, 
s.  22),  172. 
adeemed  legacies  not  revived,  1157,  n.  (o). 
the  operation   of  the  will   extended  to  after-acquired 
property,  172,  173. 

scciis,   as  to  a  will   in   the   exercise  of  a  power, 

scmhlr,  173,  174. 
distinction  between  wills  of  personalty  and  realty, 
before  Wills  Act,  174. 
of  will  partly  and  afterwards  wholly  revoked  (1  Vict.  c.  26), 

172. 
a  will  republished,  &c,  by  any  codicil  shall  be  deemed  to 
have  been  made  at  the  time  it  shall  be  republished,  &c. 
(1  Vict.  c.  26,  s.  34),  179.     See  899,  n.  (</). 
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consequences  of  republication — continued. 

a  codicil  may  give  effect  to  unattested  alterations  or  addi- 
tions to  will,  180.' 

or  may  render  valid  a  previous  unexecuted  will,  180. 
effect  of  codicil  showing   intention  to  revive  a  destroyed 

will,  180,  181. 
by  a  widow,  of  a  will  made  before  or  during  coverture,  49, 

181. 
by  a  person  once  insane,  who  has  recovered  his  mind,  181. 

TIME    FROM   -WHICH    IT   SPEAKS, 

will   shall   be   construed    to   speak   from   death   of    testator   unless 
contrary  intention  appear  by  it,  175,  940,  1193,  1298,  et  w«/. 
contrary  intention,  how  it  must  appear,  175,  n.  (t),  1298. 

prorate  OF,  236,  ct  scq.     See  Probate. 

bare  nomination  of  executor  entitles  will  to,  182. 

the  will  must  be  proved  in  the  Probate  Division  of  High  Court, 

239,  240. 

whether  other  Divisions  of  High  Court  have  jurisdiction  to  grant, 

240,  241. 

wdien  pronounced  against  in  a  suit  between  the  executor  and 

next  of  kin,  cannot  be  set  up  again  by  legatee,  280. 
disputed  will  ought  to  be  lodged  in  the  registry.  261. 
is  the  only  legal  evidence  of  the  will,  242.     See  1792,  ct  scq. 
deposit  of,  by  testator  in  his  lifetime,  264. 
of  foreigners  and  British  subjects  domiciled  abroad,  296,  et  scq. 
if  the  deceased  left  no  personalty  in  this  country,  his  will  need 
not  be  proved  here,  296. 

but  if  a  foreign  executor  has  to  bring  a  suit  here,  there 
must  be  administration  ad  litem,  296,  1S27. 
a  will  made  abroad,  of  property  here,  must  be  proved  here,  298. 
Scotch  confirmation  produced  in  Probate  Court,  and  sealed  there 

to  have  the  effect  of  probate,  298. 
Irish  probates  to  be  of  like  force,  as  English  probates,  being 

resealed,  298. 
will  made  here,  of  property  in  the  colonies,  301. 
the  grant  of  probate  here  does  not  extend  to  property  abroad, 
though  the  rights  of  the  executor  do,  if  the  testator  was  domi- 
ciled here,  300. 
the  validity  of  the  will  of  a  foreigner  depends  on  the  law  of  the 
place  of  domicil,  302. 

so  of  the  will  of  a  British  subject  domiciled  out  of  England 

before  stat.  24  &  25  Vict.  c.  11 4... 303— 305.  _ 
practice  to  follow  the  grant  of  the  court  of  domicil,  305. 
wills  made  by  British  subjects  out  of  the  kingdom  to  be  admitted 
if  made  according  to  the  law  of  the  place  where  made,  or  where 
testator  was  domiciled,  or  had  domicile  of  origin,  stat.  24  &  25 
Vict.  c.  114. ..309. 
■wills  made  by  British  subjects  in  this  kingdom  to  be  admitted  if 

made  according  to  local  law,  309. 
change  of  domicile  not  to  invalidate  will,  309. 
an  executor  may  sue  here  in  respect  of  foreign  assets  without  a 

foreign  probate,  302. 
of  will  under  power,  when  necessary,  328. 
of  lost  will,  317. 
of  will  cancelled  by  fraud  or  by  testator  while  rum  compos,  or 

become  illegible,  318. 
of  will  directing  certain  sealed  packets  to  be  delivered  by  the 
executors  unopened  as  directed,  329. 
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WILL — continued. 

of  personal  property—  continued. 

J'Iioratk  OF— continued. 

holder  of  will  may  be  ordered  to  produce  it  in  the  Probate  fWf 
on  summary  process,  2.39.  te  Lomt 

he  cannot  dispute  the  jurisdiction    261 

duplicate  wills  and  all  testamentary  papers  must  he  h™™„l  f 
into  the  Probate  Court,  if  required    261  *  bl°UgLt 

S/YsSe1  Wm  may  bC  ref6,THd  t0'  t0  C01-Ct  --curacies 

VUprli?S2.f0T&UWm8XmdeT  the  C0Dtrol  of  *>  Court  of 
wlgm  and  how  they  can  be  got  out,  261-263.    See  324,  n.  (t), 

CONSTRIN  TION   OF, 

jurisdiction  of  courts  of  equity,  248   1807 
general   rules  of  construction,    928.   ct  sco      s,,  r   ,  ,      ,■ 
Legacy,  Words  '  y'         e  Construction, 

OF    LAMP,  "'  l      " 

until  the  Statute  of  Wills,  could  not  be  made   1 
strictly  not  a  testament,  but  an  appointment '  4  ' 

termed,  tdtirnawlunt as,  and  not  testamelitim    i   „    fln 

alteration  of  law  by  stat.  l  Vict.  c.  26     4    17'; 
revocation  of,  by  alteration  of  the  estate  devised    177   17S     ■        r 
formerly,  effect  of  republication  of,  importa, ,t    174  '  *' 

ought  not  to  be  proved  in  the  Probate  Kurt  326 

unless  where^xecutors  are  appointed,  327."  See  ,8,  182,  n.  (/), 

or  where  realty  equitably  converted  by  will    327   n  t*\ 
'•ZS^X  ft"  "'"'  "  ^^  -  »"»■■  »™  •&■*  - 

MIXED    WILL    OF   LAXD   AXD    GOODS 

must  be  proved  entirely  in  the  Probate  Court    327 

when  probate  evidence  to  prove  the  devise  of  the  land,  263,  327 

WXhVtetStedhl58r  thG  PTOPerty  h  *  ***■  P-bate 

WILLS  ACT  (1  Vict.  c.  26).     See  Preface  and  Statute  Ivorv 
does  not  enlarge  class  of  breathable  personalty"  3,  £%? 

WINDING  UP  ESTATE.     See  Executor,  duties  of   Trad, 

executor  allowed  a  year  for  the  purpose,  1243,';  ™" 

WISHES, 

of  testator  expressed  in  a  will,  when  they  create  a  trust,  97,  n.  (». 

WITNESSES.     See  Evidence. 
subscribing, 


speaking  to  testators  insanity,  not  conclusive   31    39 
^EBh  ST*"  °f  WiU  »*  be  -SK,  93.     ,,,,  , 
for  a  will  of  personalty  made  before  Jan.  1    LS3S     7*   „    t    s 
two  necessary  for  all  wills  made  on  or  after  Jan   l/ l^!.^  74. 
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WITNESSES— contimied. 

subscribing — continued. 

what  is  sufficient  acknowledgment  of  the  testator's  signature  to,  73 — 

78. 
the  attestation  must  be  after  the  testator's  signature,  in  the  presence 

of  both,  78—81. 
must  both  attest  the  will  simultaneously,  79. 

in  the  presence  of  the  testator,  but  not  of  each  other,  79. 
what  is  his  presence,  80,  81. 

where  the  testator  is  blind,  81. 
may  attest  by  mark,  or  a  guided  hand,  but  not  by  seal,  82,  SD. 
of  a  will  written  on  several  sheets,  85. 
in  what  part  they  must  sign,  84,  85. 
when  not  to  be  found,  287. 

a  witness,    also   a  legatee,  loses  his  legacy,    285,    898 — 900,   1702. 
n.  (c). 

unless  legacy  on  trust,  898,  n.  (e). 
so  also  wife  or  husband  of,  loses  legacy,  899,  900. 
quaere  whether  parol  trust  enforced  in  favour  of,  1351. 
in  testamentary  causes, 

not  necessary  to  call  both  attesting  witnesses,  286. 
competency  of,  285. 
may  be  summoned  and  examined  vivd  voce,  259,  n.  (*'.  285, 
may  be  summoned  to  be  examined  as  to  knowledge  of  testator's  family 

that  executor  may  prove  in  solemn  form,  211.  n.  (x  . 
rules  of  evidence  in  common  law  courts  to  be  observed  in  Probate  Court, 

21  &  22  Vict.  c.  77,  s.  33... 284. 
neglecting  to  appear  as, 

action  for,  does  not  survive  against  executors,  1G01. 

WORDS, 

"all  goods"  in  a  particular  place,  1041—1044,  129S,  1299. 

"all  my  estate  and  effects,"  1041,  n.  (A-). 

"  all  my  interest  in  the  C.  estate,"  1 1  s 7 ,  n, 

"all  my  just  debts,"  1584. 

"all  the  rest,"  929,  n.  (c). 

"and,"  936,  937,  1078,  n.  (n). 

"annuity,"  1058-1061. 

"  articles  of  domestic  use  and  enjoyment,"  1050.  n.     <•). 

"ascertained,"  938. 

"at,"  1093. 

••  at  the  discretion  of  trustees,"  1102,  n.  (s). 

"at  their  death,"  938. 

"books,"  1065.     See  1049. 

"  cash  or  monies  so  called,"  1052,  n.  (c). 

"  chattels,"  1040. 

"children,"  941,  952—959. 

"  clear  of  all  deductions,"  1507,  n.  (p),  1508. 

"  competent  "  in  Succession  Duty  Act,  1461,  n.  (/). 

"cousins,"  964—966. 

"  debentures,"  1187,  n.  (,/■). 

"debts,"  1062—1065. 

'•descendants,"  976,  13S5,  n.  (a). 

"  due  course  of  administration,"  988.     See  995,  n.  (g). 

"effects,"  1040,  ibid.,  n.  (</),  1048. 

"  eldest  male  descendant,"  976. 

"eldest  son,"  948,  949. 

"entitled,"  938,  1122,  n.  (a). 

"et  cetera,"  1145,  n:  (c),  1046. 

"  executors  and  administrators,"  991,  995,  et  srq. 

"exempted"  in  Succession  Duty  Act,  1459,  n.  (o\ 

"family,"  989,  1385,  n.  (a). 

"farming  stock,"  627,  628,  ibid.,  n.  (o),  1051,  ibid.,  n.  (i). 
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WORDS— continued. 

"first  son,"  950,  n.  (/). 

"fixed  furniture,"  1049,  n.  (q),  1050. 

"for  the  time  being,"  987,  n.  (u). 

"foreign  bonds,"  1055,  ibid.,  n.  (r). 

"free  of  legacy  duty,"  1506,  n.  (k). 

"freehold,"  929,  n.  (d). 

"from  and  after,''  1096. 

"goods,"  1010. 

"  goods  and  chattels  in  and  about  the  house"  1045. 

"  goods  and  other  effects,"  1046. 

"goods  and  other  things,"  1045. 

"government,"  1010. 

"grandchildren,"  952,  959. 

"great-grandchildren,"  959. 

"great-nephews  and  nieces,"  962. 

"having,"  937. 

"heirs,"  967,  <t  seq. 

"heirs  of  the  body,"  931,  967,  et  seq. 

"  hereinafter  mentioned,"  1083,  n.  (d), 

"hereinbefore  mentioned,"  10S3,  n.  (d). 

"household  effects,"  1050. 

"household  furniture,"  1048—1050,  1070,  n.  (t). 

"  household  goods,"  1044,  1049,  n.  (m). 

"  if,"  937,  1093,  1094. 

"in  case,"  1096. 

"in  possession,''  938. 

"inhabitants,"  1009. 

"issue,"  952,  n.  (s),  971,  ft  seq.,  1385,  n.  (a). 

"jewels,"  1065. 

"lands  and  hereditaments,"  1538,  n.  (k). 

"last  will  and  testament,"  139,  n.  (q),  140. 

"leaving,"  '.<-)7,  938,  n.  (w). 

"legacy,"  1053,  n.  (i),  1062,  n.  (i),  1507,  n.  (£). 

"legal  personal  representatives,"  992,  995,  et  seq. 

"linen  and  clothes,"  1066. 

"live  and  dead  stock,"  1051,  n.  (b). 

"  loco  parentis,'"  1200. 

"  mariner  or  seaman,"  106. 

"medals,"  1066. 

"military  service,"  104,  105. 

"money,"  1052 — 1054. 

"  money  in  the  funds,"  1055. 

"money,  property  and  effects,"  1048,  n.    i). 

"  neares  1of  kin  in  the  male  line,"  986. 

"necklaces,"  1065. 

"  nephews  and  nieces,"  962. 

"  next  of  kin,"  355,  983,  et  seq.,  989,  n.  (b). 

"  next  surviving  son,"  938. 

"not  survive,"  938. 

"now,"  175,  n.  (t),  1024,  n.  (c),  1299,  n.  (q),  1300. 

"offspring,"  974,  n.  (?i). 

"  on,"  1095. 

"or,"  936,  937,  979.  n.  (i),  1078,  n.  (n). 

"other  things,"  1045. 

"paid,"  937,  1088,  1506,  n.  (k). 

"  pay  and  distribute,"  1102,  n.  (s). 

"payable,"  937,  1088,  1093,  1138. 

"  pearls,"  1065. 

"  pecuniary  legacy,"  1507,  n.  (£). 

"  personal  ornaments,"  1066. 

"personal  representatives,"  992,  995,  et  seq. 

W.E. VOL.    II.  4    K 


2130  INDEX. 

WORDS — continued. 

"plant  and  goodwill,"  1051,  n.  (&). 

"  plantation,"  1066. 

"plate,"  1065.     See  1044,  1045. 

"  poor  relations,"  980. 

"  portraits,"  1066. 

"  posthumous  cliild, "  1051. 

"property,"  1041,  1047. 

"provided,"  1095. 

"  ready  money,"  1052,  n.  (c). 

"  receivable,"  938. 

"relations,"  979,  1385,  n.  (a). 

"representatives,"  993,  995,  ct  seq. 

"  residuary  legatee, "  1317,  n.  (c). 

"second  son,"  950,  n.  (/). 

"securities  for  money,"  1056. 

"seised,"  930,  n.  (c). 

"servants,"  1007. 

"  shares,"  1055. 

"  stock,"  1055.  See  1052,  1053,  1187,  n.  (r). 

"stock  in  trade,"  1051,  n.  (5). 

"  stock  upon  my  farm,"  627,  628,  1051. 

"survivor,"  937,  1332—1334. 

"then,"  987,  n.  («),  1331,  n.  (&). 

"to  be  born,"  942,  n.  (y). 

"unmarried,"  952,  ibid.,  n.  (t),  1141. 

"  utensils,"  1051. 

"vested,"  937,  n.  (s),  1122. 

"when,"  1094. 

"wife,"  960,  1015. 

"without  having  been  married."  953,  n.  ((),  983,  n.  (c). 

"  without  having  issue,"  938. 

"  younger  branches  of  a  family,"  991. 

"younger  children,"  947. 

WORK  AND  LABOUR, 

by  executor,  as  such,  he  may  declare  for,  763. 
action  for,  does  not  lie  against  executor,  1666. 
with  a  view  to  a  legacy,  1656.     See  149  n.  (£). 

WORKING  CLASS  DWELLINGS, 

devise  of  land  for,  exempted  from  Mortmain  Act  to  extent  of  five  acres, 

907. 

WORKMAN, 

rights  of  representatives  of,   for  death  by   accident,    703,    ct  scq.     See 

Campbell's  Act,  Employers  Liability  Act. 
wages  of,  when  entitled  to  preferential  payment,  875,  ibid.,  n.  (p). 

WRECKED  GOODS, 

recoverable  by  executor  within  a  year  and  a  day  after  seizure  thereof  as 
wreck,  735. 

WRIT, 

endorsement  of,  must  show  representative  character  of  plaintiff  or  defen- 
dant, 1778. 
of  summons,  how  long  it  remains  in  force,  1843. 
if  renewed  will  prevent  Statute  of  Limitations  running,  1843. 
in  administration  action,  how  it  should  be  entitled,  1803. 
by  journey's  accounts,  1787,  1844. 

or  originating  summons,    proceedings  by  in  Chancery  Division,    1805. 
See  Remedies. 
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WRITING.     See  Handwriting. 

only  revoking  a  will  or  codicil,  whether  it  should  he  admitted  to  probate, 
110,  n.  (I).     See  Will,  revocation. 


Y. 

YOKE, 

distribution  under  custom  of,  abolished  since  December  31st,  1856. ..1403. 

YOUNGER  CHILD, 

when  considered  an  eldest,  94",  ct  seq. 
when  an  eldest  considered,  950,  951. 


THE     END. 
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